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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WBNDBLL HOLMES, Circuit Justice Washington, D, C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES. Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York. N. Y. 

Hon. HENRY WADE ROGBRS, Circuit Judge New Haven, Conn. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATPIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDBR, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNBD HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D.New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York» New York, N. T. 

Hon, JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMEUS L. MARTIN, District Judge, Vermont Brattleboro, Vt 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. 0. 

Hon. GEORGE GRAY, Circuit Judge" Wilmington, Del. 

Hon. VICTOR B. WOOLLBY, Circuit Judge* Wilmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge PhUadelphla, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. OLIVER B. DICKINSON, District Judge. E. D. Pennsylvania Philadelphla, Pa. 

Hon. J. WHITAKBR THOMPSON, District Judge. B. D. Pennsylvania.. Philadelphla, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvania... Sunbury, Pa. 

Hon. CHARLES P. ORR. District Judge. W. D. Pmnsvlvania Plttsburg, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania* .....Plttsburg, Pa. 

» Appointed September 30, 1914. " Appolnted August 12, 1914, to succeed George Gray. 
• Resigned June 1, 1914. * Appolnted July 21, 1914. 

(vli) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge AshevUle, N. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR. District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Qreensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, B. and W. D. S. C. Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phiiippl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia. Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR. Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Qa. 

Hon. A. P. McCORMICK, Circuit Judge Waoo, Tex. 

Hon. DAVID D. SHBLBY, Circuit Judge» Huntsvliie, Ala. 

Hon. RICHARD W. WALKER, Circuit Judge" Huntsvliie, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama . ...Montgomery. Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensaoola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida JacksonviUe. Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgla Maçon, Ga. 

Hon. RUFUS E. FOSTBR, District Judge, B. D. Louislana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louislana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Misa. 

Hon. GORDON RUSSBLL, District Judge, E. D. Teias Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austln, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAT, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Rapids, MIch. 

Hon. ARTHUR C. DENISON. Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentuclty MaysvlUe, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentuolîy Louisviile, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit, Mich. 

Hon. CLARBNCE W. SESSIONS, District Judge, W. D. Michigan Muaicegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohio. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohio' Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohlo. 

Hon. JOHN B. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, B. and M. D. Tennessee.... Knoxville, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D.Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. HORACE H. LURTON, Circuit Justice' Washington, D. 0. 

Hon. JAMES CLARK McRBYNOLDS, Circuit Justice"» ....Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

i> Died August 22, 1914. » Died July 12, 1914. 

" Appointed October 5, 1914, to succeed • Appointed August 29, 1914, to succeed 

David D. Shelby. Horace II. Lurtou. 

' Appointed July 21, 1314. 
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Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chloftgo, III. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, III. 

Hon. KBNBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTBR. District Judge, N. D. Illinois Chicago, III. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGBR, District Judge, E. D. Wisconsln Milwaukee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsln Madison, Wls. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DBVANTBR. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul. Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Councll Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBBR, District Judge, B. D. Arkansas Llttle Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith. Ark. 

Hon. ROBERT B. LEWIS,. District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS RBBD, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa ..Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansaa Kansas City, Kan. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Mlnneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYBR, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS 0. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Pé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, E. D. Oklahoma Muakogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrle, Okl. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utab. 

Hon. JOHN A. RINBR, District Judge, Wyomlng Cbeyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTBLLB, District Judge, Arizona Tucson, Arlz. 

Hon. OLIN WELLBORN, District Judge, S. D. Californla Los Angeles, Cal. 

Hon. BENJ. P. BLEDSOB, District Judge, S. D. California" Los Angeles, Cal. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. Californla San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Californla San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaha 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H, RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wasb. 

Hon. JBRBMIAH NETBRER, District Judge, W. D. Washington Seattle, Wash. 

" Appointed October 16, 1914. 
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CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



In re HOWELL. 

(Circuit Court of Appeals, Second Circuit. July 17, 1914.) 

No. 228. 

1. Bankeuptct (§ 76*) — Involuntaet Pétition — Fessons Entitled to Filk 

OE JoiN in Pétition. 

Under Bankruptcy Act, July 1, 1898, c. 541, § 59b, 30 Stat 561 (U. S. 
Comp. St 1901, p. 3445), providing that tbree or more credltors having 
provable claims agalnst any person, amounting In the aggregate, in excess 
of the value of securities held by them, if any, to $500 or more, may file 
a pétition to hâve hlm adjudged a bankrupt, each créditer joining in the 
pétition must be the owner o£ a demand, or claim provable agalnst the 
bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent DIg. fi 50, 56, 97, 
99, 100; Dec. Dig. § 76.*] 

2, Coepoeations (§ 579*) — Reobqanization — Liabilities or Indobsee of 

Coepoeation's Notes. 

In a stockholders' suit a recelver was appointed to report a plan cl 
reorganlzation. The credltors entered Into a reorganlzation agreement, 
and a committee of the credltors intervened in the stockholders' suit, ask- 
ing a sale of the corporate assets. The reorganlzation plan contemplated. 
the purchase by the committee of the assets and turning them over to a 
new Company in exchange for its capital stock, to consist of $1,575,000 pre- 
ferred stock and $3,150,000 common stock. The old stockholders were not 
to partlcipate in the new company except as they might subscribe for stock 
on terms less favorable than those made to outsiders, but the credltors 
were to receive 25 per cent, of their claims in preferred stock and 75 
per cent, in common stock, or 25 per cent, in cash for the new stock to 
whlch they were entitled. The ofifer of the committee to pay $870,000 
was accepted by the court. Of thls sum a dividend of 21.2 per cent was 
available for distribution to credltors, and the credltors had the option 
of acceptlng such dividend or of receiving new stock, or 25 per cent, of 
their claims under the reorganlzation agreement. Held, that the sale 
amounted to a levy of exécution on behalf of the credltors, flxed the value 
of the property transferred, and resulted in the payment of claims to 
the extent of the dividends realized, and no more, notwithstandlng the 
price in stock at whlch the property was transferred by the committee to 
the new company; and a holder of the corporation's notes, after apply- 
Ing the amount of the dividend tbereon, could hold an indorser for the 

•For other casM sa* sun* toplo * | xmoas io Dm. é Am. Dlg*. UOT to date. * Rap'r InduM 
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balance, where the réorganisation agreement provlded that the cred- 
itors did not walve any rigtits against any indorser or person secondariiy 
liable. 

[Ed. Note.— For ottier cases, see Corporations, Cent. Dig. §§ 2307, 2309, 
2313-2318 ; Dec. Dig. § 579.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

This cause comas hère on appeal from a final order and decree made 
in the District Court of the United States for the District of Connecti- 
cut on August 5, 1913 (207 Fed. 973), adjudging that George D. 
Howell is not a bankrupt, and that the pétition for involuntary bank- 
ruptcy against him be dismissed. Reversed and remanded. 

White & Case, of New York City (Walter C. Noyés, Joseph M. 
Hartfield, and Irving S. Olds, ail of New York City, of counsel), for 
appellants. 

William F. Henney, of Hartford, Conn. (William E. Curtis, Henry 
A.. Stickney, and Cornélius C. Webster, ail of New York City, of 
counsel), for respondent. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. [1] This was a pétition in involuntary 
bankruptcy. The Bankruptcy Act in section 59b provides as f ollows : 

"Tliree or more creditors wlio liave provable claims against any person 
wliich amounts in tbe aggregate, in excess of the value of securlties held by 
tbem, if any, to five bundred dollars or over; or if ail of the creditors of 
such person are less tban twelve in number, then one of such creditors whose 
claim equals such amount may file a pétition to bave bim adjudged a bank- 
rupt." 

Under this provision it has been held to be absolutely necessary 
that each creditor jo\ning in the pétition should be the owner of a 
demand or claim "provable" against the bankrupt within the provi- 
sions of the act. In re Crafts-Riordon Shoe Co. (D. C.) 185 Fed. 
931. 

The pétition in involuntary bankruptcy was filed against George D. 
Howell by the Mechanics & Metals National Bank, a corporation hav- 
ing its place of business in New York City, and the Corn Exchange 
National Bank, having its place of business in the city of Philadel- 
phia, Pa., and the Franklin National Bank, likewise having its place 
of business in Philadelphia, ail of which corporations are organized 
under the provisions of the National Bank Act. The petitioners are 
creditors of Howell, a résident of Hartford, Conn. Each of the peti- 
tioners claims to be the bona fide holder of a separate promissory 
note for $5,000 taken before maturity and for value and executed by 
the McCrum-Howell Company and indorsed by Howell before deliv- 
ery, the aggregate of their claims amounting to $15,000. 

The act of bankruptcy charged against Howell was that while in- 
solvent he made, together with one Lloyd G. McCrum, a gênerai as- 
signment for the benefit of his creditors and for the benefit of the 
creditors of the said McCrum, to Oscar L. Telling, of Pittsburg, Pa., 

•For other casea see same toplc & % numeek in Dec. &, Am. Dlgs. 1907 to date, & Rep'r Indexes 
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as trustée. A demurrer was interposed on the ground that the as- 
signment to Telling was not a gênerai assignment for the benefit of 
creditors, and did not purport to be such by its terms and expressions, 
and that the property conveyed was not alleged to be ail or a large 
portion of ail of the property of Howell, and that it was not alleged 
to be for the benefit of ail the creditors of Howell. The demurrer 
was overruled, and an answer was filed. The answer dénies that the 
respondent had made a gênerai assignment. It allèges that the trans- 
fers and conveyances complained of transferred and conveyed only a 
part of his property, and that he continues possessed of a considera- 
iDle and substantial amount of his property. It also avers that he was 
not insolvent at the date of the conveyances, nor at any time subsé- 
quent. It contains a schedule of the property conveyed and its value 
as well as of the property not conveyed, and its value. It avers that 
the petitioners and other creditors of the McCrum-Howell Company 
had availed themselves of a plan and agreement for reorganization 
of that Company and thereby had réceived payment in full of their 
debts as upon a settlement made by them through their agents, the 
creditors' committee, direct with the principal debtor, and that those 
creditors holding notes of the McCrum-Howell Company indorsed by 
him hâve no claim upon him for any part of such notes, as by such 
settlement and payment the petitioners hâve released and discharged 
him from his contingent liability as an indorser. 

The court below did not undertake to détermine whether the as- 
signment was or was not a gênerai one, and therefore an act of bank- 
ruptcy. Its attention was confined to a considération of the question 
whether the liability of the respondent as an indorser of the notes 
held by the petitioning creditors any longer existed. As the court 
came to the conclusion that it did not, the pétition was dismissed on 
that ground. It was not alleged or claimed that the petitioning credi- 
tors had in any way recognized or assented to the assignment, or had 
in any way participated in it so as to be estopped by the élection be- 
tween their rights under the assignment and those under the bank- 
ruptcy law. 

[2] The sole question which is presented to this court on this ap- 
peal is whether the respondent was released as an indorser of the notes 
of the McCrum-Howell Company by the action of the creditors un- 
der the reorganization agreement. And iri order to answer that ques- 
tion it becomes necessary to examine the facts somewhat in détail. 

The McCrum-Howell Company was a Connecticut corporation, whicb 
had its main office and headquarters in New York City. It carried 
on an extensive business throughout the United States. In 1910 it 
had a capital stock of $7,000,000, one-half preferred and one-half com- 
mon. Its factories were in Connecticut, Pennsylvania, and Wisconsin. 
But the largest amount of its property and assets were in Pennsyl- 
vania. On March 13, 1912, a stockholders' bill was filed in the United 
States District Court at Philadelphia asking for the appointment of 
a receiver of the company. The bill stated that in the then condition 
of trade it was impossible to couvert the assets into money to meet 
outstanding commercial paper about to mature. The bill also alleged 
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that the company was solvent, but that the appointment of the receiver- 
ship was necessary to préserve the assets ; and it f arther asserted that 
it would be necessary "to formulate and adopt a plan of reorganiza- 
tion or continuation under some gênerai agreement." The District 
Court made an order appointing receivers and authorized them, among 
other things, "to report to the court such plan of reorganization or 
resumption of business by the corporation as may be satisfactory to the 
said creditors and stockholders." 

The creditors entered into a creditors' agreement on April 10, 1912, 
which was intended to promote the reorganization of the company. 
It provided that the holders of claims might deposit their claims with 
the Bankers' Trust Company in New York City, designated as the 
depositary. The depositary was to issue to the depositors certificates 
which were to be treated as negotiable instruments. A creditors' com- 
mittee was to formulate a plan and agreement for the reorganization 
of the company and the readjustment of its obligations. And if after 
the committee had agreed upon a plan of reorganization any holder 
of a certificate of deposit disapproved it, he was to be at liberty to 
surrender his certificate and withdraw his deposit claim. And ail 
holders of certificates who did not withdraw before a given date were 
to be bound by the agreement. 

Thereafter and on September 11, 1912, the creditors' committee in- 
tervened in the suit in the United States District Court at Philadelphia 
"for the purpose of facilitating the reorganization," filing a cross-bill, 
in which they asked for a sale of the assets of the company. It was 
set f orth that the allégations contained in the original bill that the cor- 
poration was solvent, and that its quick assets were worth more than 
its indebtedness, were untrue, that the receivers could not successfuUy 
carry on the business, and that a prompt sale of the assets was the 
only way in which the creditors could realize anything upon their 
claims. Theprayer of the cross-bill was for an adjudication that the 
corporation was insolvent, that a sale of the assets was necessary, and 
that the receivers should be directed to make such sale upon terms 
and conditions to be prescribed by the court. The corporation, the 
receivers, and the complainant in the stockholders' suit ail filed an- 
swers to the cross-bill, admitting its material averments. 

The value of the assets was variously estimated. The estimate of 
the expert accountants was $2,900,989.65. The receivers scaled this 
down to $2,662,967.88, and the creditors' committee reduced it to $2,- 
400,000. But thèse figures were exclusive of patents, patent rights, 
trade-marks, and good will; in acquiring which the company was 
understood to hâve expended large sums of money. Subsequently the 
receivers reduced still further, their estimate of the assets and fixed 
the amount at $2,179,361.02', still excluding patents, patent rights, 
trade-marks, and good will. The liabilities of the company amounted 
to over $2,600,000 upon $2,229,935.30 of which the respondent Howell 
was liable as an indorser. 

A plan and agreement for the reorganization of the company, was 
made which contemplated the purchase by the creditors' committee, 
"at judicial sale or otherwise," of the assets of the corporation and the 
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tuming over of the assets to a new company in exchange for its cap- 
ital stock consisting of $1,575,000 preferred stock and $3,150,000 
common stock. The committee was to distribute the stock so received 
in part to the creditors of the corporation and to sel! a portion to ob- 
tain cash for the expenses of the receivership and reorganization, and 
to provide working capital necessary for the new company. Under 
this agreement the stockholders of the old corporation were to hâve 
no participation in the new company except that they might subscribe 
for the stock which it was necessary to sell, but the terms on which 
they might subscribe were less favorable than those made to out- 
siders. There was to be reserved $700,000 of preferred stock and 
$2,275,000 of common stock for the purpose of distribution to the 
creditors of the McCrum-Howell Company, the distribution to be made 
on the f ollowing basis : 25 per cent, of the face of their claims in 
preferred stock, and 75 per cent, in common stock. Creditors who 
might be unwilling to accept securities of the new company could re- 
ceive 25 per cent, of the face of their claims in cash for the transfer 
of the new securities to which they were entitled. Subsequently ap- 
plication was made to the District Court for an order for the sale of 
the assets, and after due notice and at the hearing upon the applica- 
tion the creditors' committee presented to the court an offer to pur- 
chase the property for the sum of $870,000. The court entered a dc- 
cree nisi, directing a sale of the assets as a whole and the acceptance 
of the offer made by the creditors' committee unless at a time fixed 
for a further hearing after giving proper notice to ail, and some ten 
days later, there should be presented a higher bid, or some better plan, 
or unless other good cause should be shown why the decree should 
not be confirmed. At the time fixed for such further hearing, Novem- 
ber 13, 1912, the court made a final decree directing the receivers to 
transfer and convey ail the assets to the creditors' committee for the 
sum of $870,000 "upon the conditions set forth in said written bid, 
heretofore ordered filed in this case," and it went on to recite that 
the bid "was and is the best bid obtainable for said property, assets, 
claims, and effects, and that it was and is for the best interest of said 
creditors, stockholders, and other persons interested in said the Mc- 
Crum-Howell Company that said bid be accepted." The decree also 
provided that meetings of the stockholders and directors of the com- 
pany should be called for the purpose of acting upon the proposed sale 
and of authorizing the exécution of such conveyances as might be nec- 
essary to vest in the purchaser the légal title to the property and as- 
sets of the company. A stockholders' meeting was held after due no- 
tice to ail stockholders, and by a unanimous vote the exécution of the 
conveyances was directed. A directors' meeting was in like manner 
held after due notice, and by a unanimous vote the exécution of the 
conveyances was also authorized. The creditors' committee having des- 
ignated the Richmond Radiator Company as its nominee, the convey- 
ances were executed directly to it by the receivers and the old com- 
pany. The Richmond Radiator Company was a new company or- 
ganized under the laws of Delaware, and brought into existence for 
this purpose. 
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On the final accounting of the receivers it was found and adjudged 
that there was available for distribution to creditors $562,964.07, which 
made a dividend of 21.2 per cent, on proved claims. 

On the facts stated and under the creditors' agreement it seems to 
be agreed that there were three courses open to a creditor of the Mc- 
Crum-Howell Company: (1) He could file his claim in court and 
receivethe first and final dividend of 21.2 per cent.; (2) he could de- 
posit his claim with the creditors' committee and authorize the com- 
mittee to use his dividend in acquiring securities of the new company, 
and then dispose through the committee of such securities for 25 per 
cent, of his claim in cash ; or (3) in lieu of the dividend to which he 
was entitled, he could decree the committee to purchase. securities of 
the new company, receiving 25 per cent, of the face value of his claim 
in preferred stock and 75 per cent, of the face value in common stock. 

The court below was of the opinion that the sale of the property 
in the United States District Court for the Eastern District of Penn- 
sylvania was a mère step in the plan of reorganization, and that it 
did not fix the value of the property transferred. In this view we 
are unable to concur. That sale was a sale upon a creditors' bill, and 
amounted to a levy of exécution on behalf of the creditors. It re- 
sulted in a payment of the claims to the extent of the dividends real- 
ized and no more. The proceedings for the sale of the property were 
regularly taken after due notice to ail concerned. The testimony shows 
that the receivers in advising the court to accept the bid had no in- 
tention that acceptance should be qualified upon the plan of reor- 
ganization becoming effective. On the contrary, the creditors who had 
not deposited their claims with the creditors' committee were not lost 
sight of, and the receivers had in mind that it was their duty to obtain 
for the creditors who never became parties to the creditors' agreement 
the highest possible dividend. The reorganization was something with 
which the court had nothing whatever to do. It was the voluntary 
agreement of the parties in interest. 

The decrees provide for a sale and make no référence to any plan 
of reorganization. The fact that a reorganization was to follow can- 
not alter their nature or effect. They were not mère consent decrees, 
and at the time of the hearing of the motion to sell the properties but 
85 per cent, of the claims were represented by the creditors' commit- 
tee. It is impossible to regard the final decree of sale as a mère in- 
cident in the plan of reorganization, and it must be regarded as finallv 
determining the value of the oroperty of the McCrum-Howell Com- 
pany. The purchase price, after payment of expenses, was sufficient 
to permit a dividend of 21.2 per cent, to creditors, including the cred- 
itors who held the notes indorsed by the respondent. The petitioners 
as the holders of such notes should apply this dividend payable out 
of the estate of thè McCram-Howell Company, the principal debtor, 
to the payment of the notes, and then look to the respondent as the 
surety on those notes for the différence. 

In this connection it is proper to observe that the creditors who 
cntered into the creditors' agreement expressly reserved their claim 
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against the respondent. The agreement contained the followîng pro- 
vision : 

"Eleventh : The deposltors do not assign to the commlttee any clalm against 
any party other than the company, and do not waive or release any rights or 
daims against any indorser or guarantor of or person otJierwise secondarily 
liable upon any of the daims deposited hereunder." 

The respondent, however, asserts that the creditors hâve received 
full payment of their claims because after the sale of the property 
of the McCrum-Howell Company, the new company organized by 
the creditors to take over the property placed a value of $4,725,000 
upon the assets which they received. He relies upon the décision of 
the Suprême Court in Northern Pacific Railway Co. v. Boyd, 228 U. 
S. 482, 33 Sup. Ct. 554, 57 L. Ed. 931 (1913). In that case the court 
held that where the stockholders of a corporation transferred its prop- 
erty to a new corporation, in which they were likewise the stock- 
holders, the claims of creditors were not eut off even though the 
transfer took the form of a reorganization and judicial sale. And the 
court held that the fact that property of great value belonging to an 
insolvent corporation was bid in by the reorganization committee at 
the upset price fixed by the court at a judicial sale could not be used 
as évidence to disprove the récital as to its actual and far greater value 
when subsequently transferred by the reorganization committee. The 
rule laid down must be interpreted in the light of the facts then be- 
fore the court. We do not understand that the court was laying down 
a rule to be applied to such a case as that now before us. The facts 
in that case were so différent from the facts in this case that the two 
cases are to be distinguished. In the Boyd Case the reorganization 
was a stockholders' and not a creditors' reorganization, and the par- 
ticular décision in that case was directed against the evil of permit- 
ting stockholders to reorganize and retain their property to the in- 
jury of creditors. In the case at bar the stockholders of the old 
corporation did not become stockholders in the new company except 
as they were permitted to subscribe on terms less favorable than those 
accorded to outsiders. In so far as the respondent might hâve been 
interested as stockholder and indorser he had a full and fair oppor- 
tunity to protect his interests, and did nothing. In the Boyd Case the 
stockholders who purchased the property at the foreclosure sale were 
the purchasers of a trust fund, charged primarily with the payment 
of the creditors. They were in the position of a mortgagor buying 
at his own sale, and it is settled law that any arrangement the stock- 
holders enter into by which their subordinate rights and interests are 
attempted to be secured at the expense of the prior and superior rights 
of the creditors cannot avail as against the latter. See Louisville 
Trust Co. V. Louisville Ry., 174 U. S. 674, 19 Sup. Ct. 827, 43 L. Ed. 
1130 (1899). 

The order is reversed, and the cause remanded for further proceed- 
ings in accordance with the views expressed in this opinion. 
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CŒUR d'ALENH LUMBBR CO. V. THOMPSON. 

(Circuit Court of Appeals, Nlnth Circuit May 11, 1914.) 

No. 2326. 

1. Négligence (§ 39*) — Dangerous Premises — Caee as to Trespassing Chii,- 

DREN. 

Tlie owner of premises upon which ttiere Is somethlng dangerous and 
at the same tlme attractive to children of tender years, who knows that 
the place Is, or because of its location is llkely to be, frequented by them, 
owes a duty to exercise care to so safeguard it as to prevent thelr in- 
jury, and is liable for the death or Injury of a child which the perform- 
ance of such duty would hâve prevented. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. § 55; Dec. I>i„'. 
i S9.*] 

2. Négligence (§ 111*) — Action — Sufticienot of Complaint. 

In the complaint in an action to recover for the death of a child, who 
was drowned by falling Into a well or pool on défendants premises, 
which had been used in connection with a sawmlU, and had been left un- 
guarded when the mill was removed, it was not necessary to allège spe- 
ciflcally between what dates the mlU was operated, or the length of tlme 
the dangerous conditions had existed. 

[Ed. Note.— For other cases, see Négligence, Cent Dig. §§ 182-184 ; Dec. 
Dig. § 111.»] 

3. Pleading (§ 417») — Demureeb — Waiveb. 

Although, under a state statute, a demurrer is not waived by flUng an 
answer at the same time, it is waived by a défendant, where on the trial, 
without objection on hls part, the complaint Is amended by eliminating 
the allégations on which the demurrer was based. 

[Ed. Note.— For other cases, «ee Pleading, Cent Dig. §§ 1401, 1402; 
Dec. Dig. § 417.»] 

4. Appeal and Errob (§ 959*) — Pleading (§ 230*) — Review—Fedeeal Courts 

— Discrétion to Allow Amendments. 

Under Rev. St § 954 (U. S. Comp. St 1901, p. 696), authorlzlng amend- 
ments of pleadlngs in the fédéral courts, the allowance of amendments is 
within the discrétion of the court, and is reviewable only for an abuse 
of discrétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3825- 
3831; Dec. Diç. S 959;* Pleading, Cent Dig. §§ 601, 605; Dec. Dig. } 
236.*] 

6. NEGLiGENrE (§ 126*) — Dangerous Premises — Liabilitt of Owner foe 
Death or Child. 

In an action to recover for the death of a child, who fell into a well on 
defendant's premises and was drowned, it is immaterial that the well was 
made by others for use In connection with a sawmill built under a con- 
tract with défendant, where, after removal of the mill, défendant per- 
mitted it to remain without any safeguards to prevent children from 
falUng into it 

[Ed. Note.~For other cases, see Négligence, Cent Dig. §§ 245-247 ; Dec. 
Dig. § 126.*] 

9. Négligence (§ 136*) — Dangerous Peeuises — Action for Death of Child 
— Questions for Jury. 

Défendant, which owned timber land adjolning a town in which plain- 
tiff resided, contracted with a partnership to build a sawmill on the prem- 
ises and saw the timber. To procure water for the mill, the contractors 
dug a well five feet deep over a spring, the overflow from which passed 

*For other cases see a&m» tODic & § nvmbsb in Dec. & Am. Bigs. 1907 to date, & Rep'r Isdexu 
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away through a channel. Thls channel became obstrueted by sawdust, 
forming a pool several feet across and a few inches deep, covering the 
well, wMch, by reason of the discoloration of the water, could net be 
seen. On completion of the contract and removal of the mlU, the well 
was left in that condition, and plaintlff's son, a chlld seven years old, 
who, with other boys, was playlng in the sawdust and wading In the 
pool, stepped into the well and was drowned. Plaintifif testifled that he 
had no knowledge of the existence of the well, but there was évidence to 
the contrary. Held, that the questions of defendant's négligence and 
plaintilï's contributory négligence were properly submitted to the jury. 
[Ed. Note.— For other cases, see Négligence, Cent Dlg. §§ 277-353; 
Dea Dig. § 136.*] 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

Action at law by O. J. Thompson against the Cœur d'Alêne Lum- 
ber Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

O. J. Thompson, the plaintiff In the court below, Is a citizen of the state 
of Idaho. The Cœur d'Alêne Lumber Company, the défendant in the court 
below, Is a corporation organized and existing under and by vlrtue of the 
laws of the state of Washington. In the complalnt of the plaintifif, as origi- 
nally flled, it was alleged that for some time prlor to the Ist day of June, 
1911, the défendant had owned, operated, and maintained a sawmilllng and 
woodworking plant, located upon its lands in the city of St. Maries, in the 
state of Idaho; that as part of the plant the défendant had caused to be 
excavated a certain cistern or well, which was used by it for the storage of 
water in connection with Its milllng plant; that some months prior to the 
Ist day of June, 1911, the défendant caused ail of its buildings, machinery, 
and appliances to be moved from its lands in the city of St. Maries, but care- 
lessly and negligently failed to fiU up or cover the cistern or well excavated 
by it, and carelessly and negligently permitted the cistern or well to remaln 
open up to and including the Ist day of June, 1911; that on that date tiie 
cistern or well had become flUed with water to a depth of about 10 feet, and 
had become extremely dangerous to chlldren of tender years and to others 
who had occasion to go upon the promises, either for business or for pleas- 
ure, and the lands maintained as aforesaid by the défendant had become and 
were dangerous premises ; that for many months prior to the Ist day of 
June, 1911, the minor son of the plalntifC, Bemarr Thompson, with numerous 
other children living in the city of St Maries, had frequently and habitually 
gone upon, over, and across the lands and premises of the défendant to the 
vicinity of the cistern or well for the purpose of play and amusement, ail of 
which was known by the défendant, or could hâve been known by it in the 
exercise of reasonable care, and ought to bave been and was anticipated by 
it and its agents and servants ; that the dangerous condition of the premises 
of the défendant, and the danger of small children falling into Its cistern or 
well and becomlng drowned, and the habituai use of the premises by Bemarr 
Thompson and other companions and children of tender years, was open and 
noterions up to the tIme of the death of sald Bemarr Thompson, and was 
well known to the défendant ; that on account of the tender years of Bernarr 
Thompson he did not know or appreclate the dangerous condition of the prem- 
ises of the défendant ; that on the Ist day of June, 1911, Bernarr Thompson, 
In Company with other children, were playing In, about, and upon the prem- 
ises of the défendant, and close to and in the immédiate vlclnlty of the cis- 
tern or well excavated by It, which at that time was fiUed with water up to 
and on a level with the ground ; that said Bernarr Thompson, while so play- 
ing thereln and thereabout, accidentally and inadvertently fell Into the cis- 
tern or well and was drowned; that the négligence and carelessness on the 
part of the défendant in failing and neglecting to flll up or cover the cistern 

*Fof other cases see same toplc & ! nttmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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or well whlch had been excavated by It was the proxlmate and sole cause of 
the death of Bernarr Thompson. 

Tbe défendant demurred to the complalnt, on the grounds that it did net 
State facts sufficient to constitute a cause of action against the défendant ; 
that it was uncertaln, unintelllgible, and ambiguous, in that it was not al- 
légea therein, and did not appear therefrom, how long prlor to the Ist day 
of June, 1911, the défendant had owned, operated, and maintained the saw- 
mllling and woodworking plant mentioned in the complalnt; that it did not 
appear in the complalnt how long prlor to the Ist day of June, 1911, the de- 
fendant had caused ail of the buildings, machinery, and appliances mentioned 
in the complalnt to be removed from its lands; and that It did not appear 
from the complalnt in what manner the défendant had recklessly, negligently, 
and carelessly maintained the well arRl clstern mentioned in the complalnt. 
The demurrer was overruled by the court below. 

In the answer filed by the défendant ail of the allégations of the complalnt 
were denied, and as matter of afDruiative défense the défendant alleged that 
at ail of the times mentioned in the complalnt it had been the owner of the 
N. E. 14 of the N. B. % of section 27, townshlp 45 N., range 2 W., Boise 
meridian, in Kootenai county, in the state of Idaho; that on the 14th day 
of September, 1907, the défendant entered into a written contract with a cer- 
tain copartnership doing business under the firm name of Schmldt Bros., to 
manufacture into timber and lumber for the défendant ail of the logs then be- 
Ing on the lands above described and owned by the défendant ; that thereupon 
Schmldt Bros, ereeted a sawmill on the lands of the défendant, and engaged 
In manufacturing lumber for the défendant, pursuant to the terms of tbe con- 
tract, up to and includlng the month of October, 1908 ; that in the opération 
of the sawmill by Schmldt Bros., and without the knowledge of the défend- 
ant, sawdust aecumulated in plies adjacent to the sawmill ; that back of the 
sawmill there was a small ravine, whlch sloped from a hillside toward the 
millsite of Schmidt Bros. ; that water flowed through the ravine and ter- 
minated at the piles of sawdust into a small pool or sink, formlng a pond 
about 25 or 30 feet long and about 12 or 15 feet wide; that the pool or 
pond was ofC and out of the way of any public highway; that at ail times 
mentioned in the answer the pool or pond remalned open, uninclosed, and 
uncovered, and that it was caused by Schmidt Bros, leavlng upon their mill- 
site piles of sawdust, against which the waters in the ravine flowed, stood, 
and remalned; that, if any well was dug by Schmidt Bros, upon the prem- 
ises, the défendant îiad no knowledge thereof. The défendant further alleged 
in its answer that the plaintiff knew of the existence of the pool or pond of 
water, and knew that his minor son was in thé habit of going upon the prom- 
ises, and that the carelessness and négligence of the plaintiff in failing to ex- 
ercise due care, control, and supervision over his minor son, and in omitting 
to restrain and prevent ITim from entering upon the premises of the défend- 
ant, were the proxlmate causes of tbe death of his son. 

At the close of the plaintiff's testimony the défendant moved the court for 
a judgment of nonsult in its favor and against the plaintiff. The motion was 
based upon the grounds that the évidence was insufficient to warrant or jus- 
tify a verdict in favor of the plaintiff and against the défendant, that the 
testimony in the case failed to prove that the minor son of the plaintiff was 
drowned by reason of any négligence or carelessness on the part of the de- 
fendant, and that the testimony showed that the plaintiff was guilty of con- 
tributory négligence in permitting his minor son to play in and about the saw- 
dust piles, and the well or pool of water, on the defendant's land. The motion 
for a nonsuit was denied. 

At the close of the testimony the défendant renewed Its motion for a non- 
sult, together with a motion for a directed verdict in its favor, on the grounds 
theretofore urged by it in support of its motion for a nonsult made at the 
close of the plaintiff's testimony, and in addition thereto on the further 
grounds that the testimony showed that the well or clstern was not dug by 
the défendant, but was dug by Schmidt Bros., as independent contractors, 
that at the time the well or clstern was dug the contractors were operating a 
sawmill of their own upon the premises described in the complalnt, and that 
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the défendant tiad no interest in the ownership of the plant and did not par- 
ticipate in the opération thereof. Tlie motions for a nonsuît and for a di- 
rected verdict were denied. 

Tlie jury returned a verdict in favor of the plaintiff for the sura of $2,500. 
From the judgraent entered thereon the défendant sued ont a writ of error 
from this court 

McFarland & McFarland, of Cœur d'Alêne, Idaho. and Charles L. 
Heitman, of Spirit Lake, Idaho, for plaintiff in error. 

W. H. Plummer and Joseph J. Lavin, both of Spokane, Wash., and 
Whitla & Nelson, of Cœur d'Alêne, Idaho, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
1. The défendant has assigned as error the order of the trial judge 
overruling the demurrer interposed by it to the complaint of the 
plaintiff. By section 4228 of the Code of Civil Procédure of the state 
of Idaho, it is provided that "a demurrer is not waived by filing an 
ansvifer at the same time." It is contended that under this statute 
the filing of an answer in the United States court did not waive the 
objection to the complaint raised by the demurrer. The objection 
was that the complaint did not state facts sufficient to constitute a 
cause of action : First, because it was alleged in the complaint that 
the dangerous condition of the premises of the défendant, and the 
danger of small children falling into the well or cistern and being 
drowned, and the habituai use of the premises by the minor son 
of the plaintiff, and other children of tender years, was open and 
notorious up to the time of the death of the plaintiff's son ; second, 
because the complaint was uncertain, unintelligible, and ambiguous, 
in that it was not therein alleged how long prior to the Ist day of 
June, 1911, the défendant had owned, operated, and maintained the 
sawmilling and woodworking plant mentioned in the complaint, and, 
further, that it did not appear from the complaint how long prior to 
the Ist day of June, 1911, the défendant had caused ail of the build- 
ings, machinery, and appliances mentioned in the complaint to be re- 
moved from its premises. 

The allégations of the complaint were, in our opinion, sufficient to 
state a cause of action against the défendant. In Shearman & Red- 
field on the Law of Négligence, § 705, the broad rule applicable to 
cases of this character is stated as follows : 

"The owner of land, where children are allowed or accustomed to play, par- 
tlcularly if it be unfenced, must use ordinary care to keep it in a safe condi- 
tion, for they, being without judgment and likely to be drawn by childish 
curiosity into places of danger, are not to be classed with trespassers, idiers, 
and mère licensees." 

In Thompson's Commentaries on the Law of Négligence, § 1030, 
the rule is stated as follows: 

"We now come to a class of décisions which hold the landowner Ilable In 
damages in the case of children injured by dangerous things suffered to exist 
unguarded on his premises, where they are accustomed to come with or with- 
out license. Thèse décisions proceed on one or the other of two grounds: 
(1) That where the owner or occupier of grounds hrings or artiftoially oreates 
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flomething thereon whlch from its nature Is especlally attractive to chUdren, 
and wUch at the same tlme is clangerous to them, he Is bound, in the exer- 
cise of social duty and tEè ordinary offices of humanlty, to take reasonable 
pains to see that such dangerous things are so guarded tliat children will not 
be Injured by coming In contact with them. (2) That altliough the dangerous 
thlng may not be what Is termed an attractive nuisance — that Is to say, may 
not hâve an especial attraction for chlMren by reason of thelr childish in- 
stincts — yet where It Is so left exposed that they are liable to corne in con- 
tact with it, and where their coming in contact with it is obviously dangerous 
to them, the person so exposing the dangerous thing should reasonably antici- 
pate the injury that is llkely to Happen to them from its being so exposed, 
and is bound to talîe reasonable pains to guard it so as to prevent injury to 
them. In respect of the flrst class of cases, that of attractive nuisances, it Is 
to be observed that it would be a barbarous rule of law that would make the 
owner of land liable for setting a trap thereon, baited with stinldng méat, so 
that his neighbor's dog, attracted by his natural instincts, might run into it 
and be kllled, and which would exempt him from llabllity for the conséquences 
of leaving exposed and unguarded on his land a dangerous machine, so that 
Ms neighbor's child, attracted to it and tempted to Intermeddle with It by 
Instincts equally strong, might thereby be kllled or mainied for life." 

In Railroad Company v. Stout, 84 U. S. (17 Wall.) 657, 21 L. Ed. 
745, commonly called the "Turntable Case," and being one of the first 
cases in the United States Suprême Court in which the doctrine of 
attractive nuisances was announced, Mr. Justice Hunt said: 

"It Is well settled that the conduct of an Infant of tender years Is not to be 
Judged by the same rule which governs that of an adult. While It Is the 
gênerai rule in regard to an adult that to entltle him to recover damages for 
an injury resulting from the fault or négligence of another, he must himself 
hâve been free from fault, such is not the rule In regard to an infant of 
tender years. The care and caution required of a chlld is aecording to his 
maturity and capaclty only, and this Is to be determlned in each case by the 
circumstances of that case." 

In the case of City of Pékin v. McMahon, 154 111. 141, 39 N. E. 
484, 27 L. R. A. 206, 45 Am. St. Rep. 114, the défendant main- 
tained upon its lands, which was separated from the adjoining streets 
by fences with large gaps in them, a pit of deep water on which 
were floating planks. The owner was aware that the place was at- 
tractive to children of tender years. The Suprême Court of Ill- 
inois, in holding that the failure of the owner to use reasonable care 
to drain such pit, or to keep children out of it, constituted nég- 
ligence as against children of tender years, even though they were 
technically trespassers, said: 

"The gênerai rule is well settled that the prlvate owner or occupant of land 
Is under no obligations to strangers to place guards around excavations upon 
his land. The law does not reqnire him to keep his premises in safe condi- 
tion for the benefit of trespassers, or those who come upon them wlthout in- 
vitation, elther express or implied, and merely to seek their own pleasure 
and gratify their own curiosity. * * • An exception, however, to thls gên- 
erai rule exists In favor of children. Although a child of tender years, who 
meets v?ith an injury upon the premises of a private owner, may be a tech- 
nical trespasser, yet the owner may be liable, if the things causing the in- 
jury hâve been left exposed and unguarded, and are of such a character as to 
be an attraction to the child, appealing to his childish curiosity and instincts. 
Unguarded premises, which are thus supplied with dangerous attractions, are 
regarded as holding out implied invitations to such children. » • • Where 
the land of a private owner is In a thickly settled city, adjacent to a public 
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Street or alley, and he Bas upon It, or suffers to Be upon It, dangerous ma- 
chlnery, or a dangerous plt or pond of water, or any other dangerous agency, 
at a point thereon near such public Street or alley, of such a character as to 
be attractive to chlldren of tender years, Incapable of exercislng ordinary care 
and be Is aware or bas notice of its attractions for children of that class, we 
think that be Is uhder obligations to use reasonable care to protect them from 
Injury when coming upon sald premises, even tbough tbey may be technical 
trespassers. To cbarge him with such an obligation under such clrcumstances 
is merely to apply tbe well-known maxlm, 'Sic utere tuo ut allenum non 
Isedas.' It Is true, as a gênerai raie, that a party guilty of négligence is not 
liable if he does not owe the duty which he has neglected to the person 
clalmlng damages. Williams v. Rallroad Co., 135 111. 491, 26 N. E. 661 [11 
L. R. A. 352, 25 Am. St. Rep. 897]. But, although the private owner may owe 
no duty to an adult under the facts stated, the cases known as the 'Turntable 
Cases' hold that such duty is due from him to a child of tender years." 

In Bjork v. City of Tacoma, 135 Pac. 1005 (1913), the Suprême 
Court of Washington, in holding that the doctrine laid down in the 
"Turntable Cases" was entirely applicable to the case under consid- 
ération by it, the facts of which were very similar to the case which 
we are now considering, said : 

"The turntable and machinery cases, however, are in no just sensé sul gen- 
eris. Tbey rest, as It seems to us, upon the one broad principle common to 
ail cases of injury from dangerous premises and ail cases of so-called 'attrac- 
tive nuisances' — that there is always a duty due to soclety upon the owner 
of premises to take reasonable care to so use his own as not to injure an- 
other, a failure to observe which is négligence. 1 Thompson, Négligence (2d 
Ed.) §i 1033 and 1036; Hydraullc Works v. Orr, 83 Pa. 332; Bransom's 
Adm'r v. Labrot, 81 Ky. 638, 50 Am. Rep. 193; Union Pac. Ry. Co. v. Mc- 
Donald, 152 U. S. 262, 14 Sup. Ct. 619, 38 L. Ed. 434 ; Biggs v. ConsoUdated 
Barb-Wire Co., 60 Kan. 217, 56 Pac. 4, 44 L. R. A. 655." 

In Tucker v. Draper, 62 Neb. 66, 86 N. W. 917, 54 L. R. A. 321, 
the Suprême Court of Nebraska said : 

"If I know that there is an open well upon my premises, and know that 
children of such tender years as to hâve no notion of their danger are con- 
tlnually playing around it, and I can obvlate the danger wlth very little trou- 
ble to myself, and wlthout Injuring the premises, or Interferlng wlth my own 
free use thereof, I owe an active duty to those children; and if I neglect 
that duty, and they fall into the well, and are killed, it Is through my négli- 
gence. I cannot urge their négligence as a défense, even though I hâve never 
invlted or encouragea them expressly or impliedly to go upon the premises." 

We are aware that in many cases the rule laid down in the cases 
from which we hâve cited has not been adhered to. There are nu- 
merous authorities of high repute in support of the rule that if a 
child trespasses upon the premises of another, and is injured in con- 
séquence of something that befalls him while so trespassing, he can- 
not recover damages, unless the injury was wantonly inflicted. Among 
thèse is the late case of City of Shawnee v. Cheek, 137 Pac. 724, to 
which our attention has been directed by a supplemental brief filed 
by the défendant. The cases in support of the two rules are hope- 
lessly in conflict. We hâve only to say that we prefer to foUow the 
more humane rule, rather than the rule that an owner of land cannot 
be held responsible for injuries to children unless the same were wan- 
tonly inflicted. The latter rule is — 
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"a cruel and wlcked doctrine, unworthy of a civilized jurisprudence, whicb 
puts property above humanity, leaves entirely out of view tîie tender years 
and inflrmity of understandlng of the child, indeed his Inability to be a tres- 
passer in sound légal theory, and visits upon him the conséquences of his 
trespass just as though he were an adult, and exonérâtes the person or cor- 
poration upon whose property he Is a trespasser from any measnre of duty 
towards him which they would not owe under the same circunistances to- 
wards an adult." Thompson's Commentaries on the Law of Négligence, § 
1020. 

[2] 2. With respect to the other objections — that the complaint was 
uncertain, unintelligible, and ambiguous— it need only be said that it 
was not incumbent upon the plaintiff to allège specifically between 
what dates the mill had been operated upon the premises. The nég- 
ligence of the défendant consisted in allowing the pool or well to re- 
main on its premises unguarded and uncovered after the mill had 
ceased to be operated, and on the date that the minor son of the plain- 
tifîf was drowned therein, and the exact length of time during whicb 
thèse conditions had existed was immaterial. 

[3] 3. It is contended that the demurrer should bave been sus- 
tained, for the reason that the complaint alleged that the dangerous 
and unsafe condition of the premises "was open and notorious up to 
the time of the death of said Bernarr Thompson, and was well known 
to said défendant"; that is to say, that, being "open and notorious," 
it was known to the plaintiff, and, being known to the plaintiff, it was 
négligence on his part to allow the child to wander to such a place. 

Conceding that under the Idaho statute the demurrer was not 
waived by the filing of the answer, it was nevertheless compétent for 
the défendant to waive the objection to the complaint upon the trial 
of the case, and this the défendant actually did. The plaintiff was 
permitted to testify without objection that he lived about 6V2 blocks 
from the place where the child was drowned, and that he had never 
been at the place prior to the accident, and, being asked, "Had you; 
ever known your boy to go up there and play ?" the plaintiff answered 
'No." The objection was then made that it was alleged in the com- 
plaint that the dangerous condition of the premises and the danger of 
small children falling in the well or cistern and becoming drowned, 
and the habituai use of the premises by said Bernarr Thompson and' 
ûther companions and children of tender years, was open and notori- 
ous up to the time of the death of said Bernarr Thompson, and was- 
well known to the défendant. This allégation of the complaint, after 
discussion, was amended by leave of the court; the amendment con- 
sisting in striking out the words "was open and notorious up to the- 
time of the death of said Bernarr Thompson." To this amendment 
the defendant's counsel objected. The court allowed the amendment,- 
but upon the following conditions: 

"The Court : I think I shall do this : I shall permit you to do this, upon 
thèse conditions : You may strike out entirely the words in the eighth para- 
graph, 'was open and notorious up to the time of the death of said Bernarr- 
Thompson and,' upon the condition that if the verdict should be in favor of 
the plaintiff, and the défendant shall thereupon make a showing that they 
produced proof contrary to the implication of this lauguage, that a new trial 
vvill be granted, aud that, in case a new trial Is granted, that you pay the- 
costs of this trial." 
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The plaintiff's counsel accepted the conditions. The defendant's 
counsel appears to hâve interposed an exception, but when the court 
asked the parties, "Do you accept those conditions?" the plaintiff's 
counsel announced his acceptance, and the defendant's counsel re- 
mained silent. The taking of testimony proceeded. We think this 
silence (if there was a silence) was, under the circumstances, an ac- 
ceptance of the conditions. If it was the purpose of defendant's coun- 
sel to object,' he should hâve said so, and placed his objection clearly 
and distinctly on the record. Failing to do that, he was bound by the 
conditions under which the complaint was amended, and, being so 
amended, there was an actual waiver of the demurrer. 

[4] But, aside, from any implied assent on the part of the défend- 
ant to this and other amendments made to the complaint to conform 
to the évidence, we think the amendments were properly allowed by 
the court under the statute of the United States providing for such 
amendments. Section 954 of the Revised Statutes of the United States 
(U. S. Comp. St. 1901, p. 696) provides as follows: 

" * * • Any court of the United States * * * may at any tlme per- 
mit elther of the parties to amend any defect In the process or pleadings upon 
such conditions as it shall, in its discrétion and by Its rules, prescribe." 

In Bamberger v. Terry, 103 U. S. 40, 26 L. Ed. 317, the plaintiff, 
at the close of the testimony, had asked for, and against the objection 
of the défendant had obtained, leave to amend his déclaration so as to 
avoid a variance between the pleadings and the proof. Mr. Chief 
Justice Waite, delivering the opinioft of the Suprême Court of the 
United States, and referring to section 954 of the Revised Statutes, 
said: 

"By section 954, Revised Statutes, the trial court may at any time permit 
either of the parties to amend any defect in the process or pleadings upon 
such conditions as it shall in its discrétion, or by its rijjes, prescribe. This 
clearly authorizes the allowance of amendments during the process of a trial 
in furtherance of justice." 

In Mexican Central Railway v. Pinkney, 149 U. S. 194, 201, 13 
Sup. Ct. 859, 862 (37 L. Ed. 699), Mr. Justice Jackson said: 

"It Is well settled that mère matters of procédure, such as the grantlng or 
refusing of motions for new trials, and questions respecting amendments to 
the pleadings, are purely discretionary matters for the considération of the 
trial court, and, unless there bas been gross abuse of that discrétion, they 
are not reviewable in this court on writ of error." 

In McDonald v. State of Nebraska, 101 Fed. 171, 176, 41 C. C. A. 
278, 283, Caldwell, Circuit Judge, said : 

"The right and duty of the fédéral courts to allow amendments does not 
rest on state statutes only. It is conferred on them by the Judiciary Act of 
1789. That act was framed by the great statesmen and lawyers who had 
actively partlcipated in the struggle to establish the poUtical independence of 
their country. When this object had been achieved, and the Constitution 
adopted, they framed an act for the organization and government of the na- 
tional courts, which has remained for more than a century a monument to 
their great wisdom, foresight, and sensé of justice. The thlrty-second sec- 
tion of that act (now section 954 of the Revised Statutes) was designed to 
free the administration of justice in the fédéral courts from ail subtle, ar- 
tificial, and technical rules and modes of proceeding in any way calculated 
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to hlnder and delay the détermination of causes In those courts upon thelr 
very merlts. This act emancipated the judleial department of the govern- 
ment from the shackles of artificial and technlcal rules, which had thereto- 
fore beeri Interposed to obstruct the administration of justice, as completely 
as the Revohition had emancipated the poUtlcal department of the govern- 
ment from foreign domination. ThIs was done by Investing the fédéral courts 
with plenary power to remove by amendment ail such impedlments to the at- 
talnment of justice." 

See, also, Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 32 L. 
Ed. 800; Goi-mley v. Bunyan, 138 U. S. 632, 11 Sup. Ct. 453, 34 L. 
Ed. 1086. 

In the présent case the record shows that the amendments were 
permitted by the trial judge in the exercise of his sound discrétion, and 
we will not interfère with his ruiing in that regard. 

[5] 4. It appears from the testimony that on the 14th day of Sep- 
tember, 1907, the défendant entered into a written agreement with a 
copartnership doing business under the firm name of Schmidt Bros., 
wherein and whereby the latter agreed to saw and manufacture into 
timber and merchantable lumber logs to be furnished to them by the 
défendant herein, and to be eut from fractional section 27, township 
46 N., range 2 W. of Boise meridian, for a stipulated price particularly 
set forth in the agreement. Schmidt Bros, were to begin the work of 
manufacturing the timber for the défendant by the 15th day of Octo- 
ber, 1907, if it was possible for them to hâve their mill set up by that 
time. It was further agreed between the parties that the timber was 
to be sawed at ail times under the direction of the défendant herein, 
its agent or manager. 

It further appeared from the testimony that pursuant to this agree- 
ment the mill was built by Schmidt Bros., and opérations therein were 
begun about No^ember 1, 1907; that Schmidt Bros, continued to 
operate the mill in the performance of their contract with the défend- 
ant for about a year, completing their contract at that time, although 
the mill was not removed from the premises of the défendant until the 
year 1910. It further appeared from the testimony that, for the pur- 
pose of obtaining water for the opération of their mill, Schmidt Bros, 
dug a well at a point on the defendant's land near the mill where there 
was a small spring in a ravine or gulch. The well was about 5 feet 
deep, and about 4 feet wide and 6 feet long. It was dug in such man- 
ner that the spring was right in the bottom thereof and constituted 
the source of supply of water for the well. The sides of the well were 
curbed with 2-inch planking which extended up to, but not above, the 
surface of the ground. When the mill was not being operated and 
water not being drawn from the well, it filled up and overflowed 
through a drain extending down the ravine or gulch. In the opération 
of the mill sawdust was deposited in piles in the vicinity of the well, 
and at the time of the death of the minor son of the plaintifï the drain 
or outlet had become clogged with sawdust, causing the waters of the 
well to back up and accumulate above the top of the well proper, form- 
ing a pond or pool about 8 or 10 feet wide and about 18 or 20 feet long. 
The pool or pond thus formed consisted of a rim of shallow water 6 
or 8 inches deep, terminating abruptiy in the well which it surrounded. 
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The testimony also tended to show that by reason of the muddy condi- 
tion of the water, and the sawdust surrounding the pool and floating 
thereon, the well at the bottom thereof was not visible. 

The défendant contends that inasmuch as the undisputed testimony 
showed that the well or pond in which the plaihtiff's son was drowned 
was made by Schmidt Bros., independent contractors, and that at the 
time it was dug Schmidt Bros., as independent contractors, held a con- 
tract with the défendant and were operating upon the premises a saw- 
mill of their own, and that the défendant had no interest or ownership 
in the plant, and did not participate in the opération thereof, it could 
not be held liable, and that the court erred in overruling the motions 
for a nonsuit, based upon thèse grounds, made at the close of the plain- 
tiiï's testimony and also at the close of ail of the testimony in the case. 
But this contention of the défendant, and the reasons upon which it is 
based, are not applicable to this case. With the questions as to who 
dug the well and who permitted the sawdust to accumulate around the 
same causing the formation of a pond, we are not concerned. We hâve 
only to consider in this case the condition of the premises of the de- 
fendant at the time of the death of the minor son of the plaintiff. The 
négligence of the défendant consisted in permitting the pool and well 
to remain upon its premises, uncovered, unguarded, and in a condition 
dangerous to the safety of children of tender years who might go to 
the vicinity thereof to play, after the tevmination of the contract with 
Schmidt Bros, for the cutting of its timber, and after the removal of 
the latter's mill, The défendant was in sole possession of the prem- 
ises at the time the son of the plaintiff was drowned, and it alone was 
accountable for and chargeable with any négligence in the use, opéra- 
tion, or condition thereof. 

[6] 5. The record discloses abundant testimony to support the ver- 
dict rendered by the jury in favor of the plaintiff and against the de- 
fendant. Bernarr Thompson, the son of the plaintiff, was seven years 
of âge and lived with his mother and father at St. Maries, Idaho. It 
appeared f rom the testimony of Kenneth Warner, a lad of nine years 
and a companion of Bernarr Thompson, that on the morning of the 
day on which the latter was drowned the witness, together with Ber- 
narr Thompson and another lad named Russell Moore, went out into 
the hills surrounding the town of St. Maries to play ; that after play- 
ing in the hills for a period they went over to the sawdust pile on the 
defendant's land to continue their games ; that they ate their lunches 
on the sawdust pile, and afterwards took off their shoes aqd stockings 
and went in wading in the pool of water in the center of the sawdust 
pile ; that the water in which they waded was about fîve or six inches 
deep ; that there was nothing to indicate that there was a deep hole 
or well in the center and at the bottom of the pool ; that after wading 
around in the shallow water for a while, Bernarr Thompson and Rus- 
sell Moore took off the rest of their clothes and again went into the 
water to swim ; that Bernarr Thompson could not swim, and immedi- 
ately sank down into the well at the bottom of the pool; that while 
trying to rescue Bernarr Thompson f rom the deep water of the well, 
and pull him back to the shallow water surrounding it, Russell Moore 
215 F,— 2 
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was himself pulled into the well, and then and there both of the lads 
drowned. 

There was some testimony tending to show that the plaintiff in this 
case had been upon the premises of the défendant and was familiar 
with the dangerous condition thereof. But the plaintiff denied that he 
had ever been upon the defendant's land, and denied that he had ever 
been informed, either directly or indirectly, of the condition of the 
premises with respect to the well or any other dangerous instrumental- 
ities, 

The questions of the négligence of the défendant, and contributory 
négligence on the part of the plaintiff presented by the conflict in the 
testimony, were submitted to the jury, and the défendant does not as- 
sign, nor do we find, any objection to the instructions given on either 
of thèse questions. 

The judgment of the lower court îs affirmed. 



BELLAMY et al. v. MISSOURI & N. A. R. CO. 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1914.) 

No. 3336. 

1. Cabriers (§ 12*) — State Régulation of Rates — Confiscatobt Rates. 

Where a railroad compauy incorporated under tlie laws of a state 
bas built and economically opérâtes its Une of road, it is entitled to earn 
at least sufficient to pay operating expansés, and a law of the state whlch 
wlll not permit it to do so is eonflscatory. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. i 12.*] 

2. Cabriees (§ 18*) — State Régulation op Rates — Peeliminart Injunction. 

The granting of a prelimlnary injunction restraining the enforcement 
of a state law fixing passenger rates with respect to a railroad company 
complalnant held within the discrétion of the court, where, on the show- 
ing made, complainant put the statutory rate into efCect, and, although 
operating its road economically, was unable to earn operating expenses. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24 ; Dec. Dig. § 18.*] 

• Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Suit in equity by the Missouri & North Arkansas Railroad Company 
against George W. Bellamy and others. From an order granting a 
preliminary injunction, défendants appeal. Affirmed. 

Joseph M. Hill, of Ft. Smith, Ark., for appellants. 
W. B. Smith, of Little Rock, Ark., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and RINER, 
District Judge. 

CARLAND, Circuit Judge. This is an appeal from an order grant- 
ing a temporary injunction restraining the Railway Commission of 
Arkansas from enforcing as to appellee the two cent per mile passen- 

•For other cases see same topic & S «umbbb in Dec. & Am. Dise. 1907 to date, & Ren'r Indexa* 
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ger rate established by the order of the Commission May 15, 1907, to 
carry eut the provisions of an act o£ the Législature of the state of 
Arkansas approved February 9, 1907, entitled "An Act to amend sec- 
tion 6611 of Kirby's Digest of the Statute of Arkansas, by fixing pas- 
senger rates in this State, and for other purposes." Laws 1907, p. 9. 
The order appealed from was granted December 4, 1909, and the.ap- 
peal allowed January 1, 1910. The appeal, however, was not pre- 
sented to this court for argument until the présent term, the delay be- 
ing caused as we understand it by reason of the pendency of cases in 
the Suprême Court involving similar questions. The order was granted 
upon the bill and supporting aiifidavits. Appellants filed what is term- 
ed a response to the motion, but no answer or plea to the .bill was 
filed. The response was composed largely of légal argument. It de- 
nied no material facts relied upon in the bill for relief. The principal 
allégation of the response was as f ollows : 

"(4) ResponcJents furtlier say that complainant is not entitled to any équi- 
table relief herein nor to an injunction agaiiist the sald law preserlbing a 
maximum passenger rate of 2 cents per mile, because its said railroad is 
practlcally an experlment, a new Une just finished, constnieted mostly tlirough 
a rongh, hilly and mountalnous country, where tlie eost of building was great 
and the country improductive and not developed, ail of whlch was linown to 
it at the time of such construction, that it has not been completed long enoïigh 
for the revenues derlved from its opérations and the cost thereof to consti- 
tute a fair test of the reasonableness or unreasonableness of the rate com- 
plained of, * * * and because at least two-thirds of its mileage in the 
state, 178 miles from Leslie to Ilelena, was constructed long after the said 
act of February 9. 1907, reducing the passenger rate on Unes of railroad over 
85 miles In length from 3 to 2 cents per mile, and it knew at the time of such 
construction that It would not be permitted to charge more than said rate of 
2 cents per mile so prescribed by said act and should not be permitted in the 
ureliminary hearing to hâve an Injunction in effect nuUlfying a law of the 
state of Arkansas, whlch was made before the construction of its Une and 
by such construction thereafter and tliereunder by it accepted as a reasonable 
rate and has been applled for the little time such road has been in opération." 

We think therefore that ail material facts which were well pleaded 
in the bill for the purpose of the motion stood as admitted. It is proper 
to observe also that the action has not been tried nor has it ever been 
in form for trial. The motion was addressed to the sound légal dis- 
crétion of the trial court, guided by well-established principles of law 
and practice. The question for décision was not whether the appellee 
was entitled to a final decree as prayed for, but whether in the sound 
légal discrétion of the court the two cent passenger rate should be 
suspended until the case could be heard upon its merits. It was neces- 
sary, of course, that the bill should state a case for équitable relief, and 
that great caution should be exercised by the court in granting a tem- 
porary injunction. With thèse principles in view let us examine the 
allégations of the bill. 

The bill alleged that appellee was a corporation organized under 
the laws of the state of Arkansas, owning and operating a Une of rail- 
road extending from Joplin, Mo., to Helena, Ark. The history of the 
development of appellee was stated as follows: 

"(4) Your orator avers : That the Missouri & Arkansas Railroad Company 
was incorporated under the laws of the state of Missouri regulating the or- 
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ganizatlon of rallroad corporations on September 21, 1880, and It constructed 
a Une from Seligman, Mo., in the county of Barry, to the state Une between 
the States of Missouri and Arkansas, a distance of 8.15 miles. That the Eu- 
rêka Springs Rallway Company was incorporated under the gênerai laws of 
the State of Arkansas governlng the organlzation and incorporation of rall- 
road companles on the 26th of June, 1880, for the purpose of constructlng a 
Une of rallroad from the state Une between the states of Missouri and Ar- 
kansas to Eurêka Sprlngs in CarroU county, Ark. That during the year of 
1883 the Missouri & Arkansas Rallroad Company and the Eurêka Sprlngs 
Rallway Company entered Into an agreement of consolidation, and the two 
roads were, under proper resolutions of the boards of directors and the stock- 
holders, consoUdated under the name.of the Eurêka Springs Rallway Compa- 
ny, and articles of consolidation of the two companles were flled in the offices 
of the Secretary of State of Missouri and Arkansas during the year 1883, 
and thereafter the property and rlghts of the Missouri & Arkansas Rallroad 
Company passed to and were owned by the Eurêka Sprlngs Rallway Com- 
pany. The Eurêka Springs Rallway Company constructed an extension of 
the Une of the Missouri & Arkansas Rallroad Company from the state Une 
between the states of Missouri and Arkansas to Eurêka Sprlngs, a distance 
•of 10.35 miles, and operated the line of road from its completion in the year 
1883 from Seligman, Mo., to Eurêka Springs, Ark., and until it sold and trans- 
ferred its Une to the St. Louis & North Arkansas Rallroad Company, whlch 
Company was Incorporated on the 25th of May, 1899, under the gênerai laws 
of the state of Arkansas governlng the organlzation and Incorporation of 
rallroad companles. The latter company acquired ail of the property and 
rlghts of the Eurêka Springs Rallway Company and extended the Une from 
Eurêka Sprlngs, Ark., to Harrlson, in Boone county, Ark., a distance of ap- 
proxlmately 50 miles; and thereafter extended the Une from Harrlson, in 
Boone county, Ark., to LesUe, in Searcy county, Ark., whlch extension was 
completed on September 11, 1903, and the said St. Louis & Arkansas Rallroad 
Company thereafter, and until the extensions southeast as hereinafter set eut 
were made by the Missouri & North Arkansas Rallroad Company, operated 
& continuous line of rallroad from Seligman, Mo., in the county of Barry, to 
Leslie, Ark., in the county of Searcy, a distance of 126.16 miles. That sald 
St. Louis & North Arkansas Rallroad Company was bonded for $3,065,500, 
sald bonds representing $25,000 per mile for 122.62 miles, the distance be- 
tween Seligman, Mo., and Leslie, Ark., ineluding the spur from Freeman, Ark., 
to Berryville, Ark., said bonds being used in the payment of the purchase 
prlce of the Eurêka Sprlngs Rallroad Company, and the construction of the 
extension from Eurêka Springs to Leslie. Sald bonds were dated March 1, 
1900, running 50 years to maturlty, and bearing 5 per cent. Interest payable 
semlannually on the Ist days of January and July of each year. The Eurêka 
Sprlngs Eailway Company, operating a mlleage of only 18.50 miles under 
tarlffs of frelght and passenger constructed by it without régulation by any 
state authorlty, operated up to the time of Its transfer to the St. Louis & 
North Arkansas Rallroad Company at a profit to the stockholders above the 
payment of operating expenses and flxed charges. That the extension from 
Eurêka Sprlngs to LesUe passed through a vlrgln country sparsely eettled, 
wlth the export business entlrely undeveloped; the country was hlUy and 
mountainous, and the grades and curves ofi the Une were heavy, so as to 
make the cost of maintenance and opération large In proportion to the rev- 
enues derived therefrom. That the extension as hereinbefore alleged was 
«ompleted on September 11, 1903, and thereafter the company, operating un- 
der frelght tarlffs prescribed by the Rallroad Commission of Arkansas and 
oharging a three cent passenger rate as then appUeable under the statutes 
of the state of Arkansas and the orders of the Rallroad Commission of said 
state, dld not earn suflîclent from Intrastate and Interstate business, above 
operating expenses, to pay the interest on its bonded indebtedness. That this 
bonded indebtedness of $25,000 per mile represented approxlmately the actual 
«ost of construction. That the eamings dld not increase in proportion to the 
Increase of mlleage. As a resuit, the company was unable to pay its semi- 
annual interest accrulng upon its bonds for January and July, 1905, and 
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îanuary, 1906, the company ïïaving made a floating loan to meet the semi- 
annual interest maturing July 1, 1904. As a resuit, the holders of its out- 
standing bonds instituted foreclosure proceedings in the United States Cir- 
cuit Court for the Harrison Division of the Western District of Arkansas to 
foreclose the lien of the deed of trust given to secure the bonds, and In said 
proceeding a sale of said property was made on the 16th day of June, 1906, 
to • * * a committee representlng the bondholders, who on the 4th day 
of August, 1906, reorganlzed the company under the name of the Missouri & 
North Arkansas Railroad Company, under and in pursuance of the statutes 
of the State of Arkansas regulating the reorganization by the purchasers of 
any railroad purchased at judiclal sale under a mortgage or deed of trust 
under the provisions of the acts of the General Assembly of the state of Ar- 
kansas of July 23, 1868 (Laws 1868, p. 290), and December 9, 1874 (Laws 
1874-75, p. 57). 

"Your orator avers: That the bondholders of the St. Louis & North Ar- 
kansas Railroad Company became the owners of the road under purchase of 
the committee representlng them at the foreclosure sale as aforesaid, and 
reorganlzed the property under the corporate name of the Missouri & North 
Arkansas Railroad Company in an effort to save their investment, and in aid 
thereof, during the latter part of the year 1906, projected an extension of the 
Une of road from Seligman, Mo., in a northwesterly direction to Joplin, a 
distance of approximately 60 miles, where it vFould connect with several 
trunk Unes of road, to wit, the Kansas City Southern, St. Louis & San Fran- 
cisco, the Missouri Pacific, and the Missouri, Kansas & Texas railway com- 
panles, and an extension from Leslie, Ark., In a southeasterly direction to 
Helena, Ark., on the lett bank of the Mississippi river, a distance of approxi- 
mately 178 miles, where it would connect vrith the Illinois Central and the St. 
Louis, Iron Mountain & Southern railway companies. That said extension 
of the Une from Seligman, Mo., to Neosho, Mo., was completed and put in 
opération on March 1, 1908. That the extension southeast was completed 
and put in opération in sections, the Une from Leslie to Shirley being put in 
opération on June 18, 1908, and withln a few months thereafter to Miller, 
Ark., and from Miller to Georgetown about December 1, 1908, and from 
Georgetown to Helena, March 1, 1909." 

It is then alleged : That the Législature of the state of Arkansas on 
February 9, 1907, enacted a law which fixed a rate of two cents per 
mile for the carriage of passengers on ail railroad lines in the state 
over 85 miles in length, which included appellee. That on May 15, 
1907, the Railroad Commission of Arkansas made and promulgated 
an order to the same effect. That, prior to the enactment of said stat- 
ute and the making of said order, appellee had charged three cents 
per mile for the transportation of passengers within the state of Ar- 
kansas, but that, on account of the heavy penalties prescribed by law 
for the violation of said statute or the order of the Commission, ap- 
pellee reduced its rate for the carriage of passengers in the state of 
Arkansas to two cents per mile, and continued to charge that rate until 
the issuance of the temporary injunction in this case — a period of over 
two years. That appellee has at ail times operated its trains in the 
state of Arkansas, with as great a degree of economy as was compati- 
ble with the comfort of passengers, safe and efficient service to the pub- 
lic, and the maintenance and préservation of its property. That ail 
the earnings of appellee from intrastate transportation of freight and 
passengers in the state of Arkansas during the period that said two 
cent rate has been in force hâve not been sufficient to pay operating 
expenses and the cost of maintenance and fixed charges properly 
chargeable to said business. That the total earnings from the trans- 
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portation of passengers between the stations in the state of Arkansas 
during the fiscal year ending June 30, 1909, were $73,247.25 ; that 
the total earnings for such fiscal year from the transportation of f reight 
between stations in said state were $84,315.44; that the earnings from 
the transportation of mail, express, and ail other transportation sources 
and the nontransportation revenue of the company upon its intrastate 
business for the same period amounted to $15,863.86— making the to- 
tal revenue from intrastate business for the fiscal year ending June 
30, 1909, $173,426.55. That the total expense of opération solely in- 
cident to said business including ail charges except interest charges, 
apportioned between interstate and intrastate business was $176,852.- 
23. That the total expense of opération solely incident to said pas- 
senger business in said state for the year ending June 30, 1909, in- 
cluding ail charges except interest charges, was $73,843.13. 

That the total revenues derived, which includes revenues from 
ail sources, upon intrastate and Interstate business of its entire 
Une in opération for the fiscal year ending June 30, 1909, was.. $486,371 23 

That the total operating expenses for said year were $470,596 72 

Taxes accrued and pald for the year 19,274 78 

Hlre of equipment, net amount paid 7,043 6S 

Rental of joint facilities, net amount pald 6,G0G 47 

$503,521 65 
486,371 23 

Showlng the net loss In opération for the year to be $ 17,150 42 

It is true that the expense of opération apportioned between intra- 
state and interstate business is upon a revenue basis, which has been 
held not to be an accurate way standing alone of determining the oper- 
ating expense as between intrastate and interstate business ; but we ap- 
prehend that where such an apportionment shows no earnings what- 
ever above operating expense that a différent mode of apportionment 
would not materially affect the question at issue. St. Louis & Hanni- 
bal Railroad Co. v. Knott, 230 U. S. 508, 33 Sup. Ct. 976, 57 L. Ed. 
1572; Chicago Great Western Railroad Co. v. Knott, 230 U. S. 508, 33 
Sup. Ct. 976, 57 L. Ed. 1572; Minnesota Rate Cases, 230 U. S. 470, 
33 Sup. Ct. 729, 57 L. Ed. 1511. 

The bill also contains the usual allégations as to the numerous sé- 
vère penalties that will be imposed upon appellee in case it shall violate 
the law of Arkansas and the order of the Railroad Commission in the 
premises, and also that a multiplicity of suits for the recovery of pen- 
alties will arise. We think that the admitted facts présent a case 
where appellee is not asking to earn anything for its stockholders, but 
simply to be allowed to earn operating expenses. The road must be 
operated or its charter surrendered ; and we hâve no question hère of 
the amount of income that appellee is entitled to earn upon the value 
of its property, as by the showing made there are no earnings and none 
are claimed above operating expenses. It is alleged, and not denied, 
that the business of appellee is economically administered ; but it is 
claimed that the whole trouble arises from the extending of new and . 
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extensive lines into undeveloped and sparsely settled country where 
the expense is exceedingly great. The cases of Covington & Lexington 
Turnpike Road Co. v. Sandford, 164 U. S. 578, 17 Sup. Ct. 198, 41 
L. Ed. 560, San Diego Land & Town Co. v. Jasper, 189 U. S. 439, 23 
Sup. Ct. 571, 47 L. Ed. 892, and Simpson v. Shepard, 230 U. S. 352, 
33 Sup. Ct. 729, 57 L. Ed. 1511, are cited to support the proposition 
that, if the amount of the actual investment by a railroad company has 
been reckless or improvident, a loss may be sustained which the com- 
munity does not underwrite. It must be observed, however, that the 
Suprême Court in the cases cited was speaking with référence to the 
amount of revenue or income to which the stockholders of a corpora- 
tion would be entitled over and above legitimate operating expenses. 
For illustration, in Covington & Lexington Turnpike Road Co. v. 
Sandford, supra, it v^^as said: 

"If a corporation cannot maintain such a highway and eam dividends for 
stockholders, it is a misfortune for it and tlieu) whlcb the Coastitution does 
not require to be remedied by Imposing unjust liurdens upon the public." 

[1] When under the laws of the state of Arkansas individuals be- 
come incorporated for the purpose of building a railroad, and, hav- 
ing built the same are operating the same economically, it would seem 
that they would be entitled to earn operating expenses, and that a law 
which would not permit them to do so would be confiscatory. But 
the trial court was not obliged to détermine finally the grave ques- 
tions presented by the bill. It had no authority or power to do so in 
the absence of pleading and évidence, unless by agreement the case 
was finally submitted upon the bill alone. The trial court, upon the 
issue made, granted a temporary injunction upon condition that ap- 
pellee exécute a bond in the sum of $25,000, subject to be increased at 
any time upon the application of the défendants and conditioned that 
appellee should issue to each person purchasing a ticket or paying cash 
fare upon the train from one point in the state of Arkansas to another 
point in the same state, and confined exclusively to intrastate travel, 
a certificate or coupon showing the amount paid by such passenger for 
such ticket and the date thereof, which said certificate or coupon 
should be prima facie évidence of the amount paid and the time of 
payment, and if it should eventually be decided that the order grant- 
ing the temporary injunction should not hâve been granted, that ap- 
pellee would refund to owners and holders of the certificates and 
coupons issued by it the excess charges as shown by the same with 
interest at six per cent, per annum. 

[2] If the évidence which the Suprême Court criticized in Hannibal 
Railroad Co. v. Knott, 230 U. S. 508, 33 Sup. Ct. 976, 57 L. Ed. 1572, 
Chicago Great Western Railroad Co. v. Knott, 230 U. S. 508, 33 Sup. 
Ct. 976, 57 E. Ed. 1572, and Minnesota Rate Cases, 230 U. S. 470, 33 
Sup. Ct. 729, 57 L. Ed. 1511, was sufficient to authorize a permanent 
injunction, then the showing in this case ought to authorize a tem- 
porary injunction, as in each of the cases cited a net revenue over op- 
erating expenses was earned. In the case of M. & St. L. Ry. Co., the 
per cent, of net earnings was for the year 1907, 4.14, for 1908, 3.5, 
for 1909, less than 3.7. 
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We can corne to no other conclusion but that the légal discrétion con- 
fided to the trial court was properly exercised. 
The order appealed from must be afïirmed. And it is so ordered. 



GIBSON y. CHESAPEAKE & O. RT. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1914.) 

No. 2465. 

L, Removai, of Causes (§ 86*) — Diversitt of OrnzENSHrp— Résident De- 
fendants— Fraudtjlent JOINDEB— RkMOVAL PETITION. 

A removal pétition, alleging diversity of citizenship between plaintiff 
and the petitioning défendant and charging ttiat the three codefendants 
whose citizenship was tlie same as that of plaintiff were fraudulently 
joined solely to prevent removal ; that ail the allégations of négligence 
made against such codefendants were untrue, were known to be untrue by 
plaintiff at the time the suit was brought, and were fraudulently made 
for the purpose stated ; that the petitioning défendant was in sole control, 
charge, and opération of the line at the time of the Injuries complained 
of under lease from the résident corporation défendant ; and that neither 
of the individual défendants had anything whatever to do with the ac- 
cident, etc., was sufficient. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §| 132, 
166-179 ; Dec. Dig. § 86.* 

Fraudulent joinder of parties to prevent removal, see note to Oflner 
V. Chicago & E. R. Co.,-78 C. C. A. 362.] 

2. Raileoads (§ 134*) — Lease of Lines— Liability of Lessoe— Injuries to 
Servant of Lessee. 

Where a railroad company validly leases Its Unes to another railroad, 
the lessor company is not liable as an employer for injuries caused to em- 
ployés of the lessee company by the latter's négligence. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 423-433 ; Dec. 
Dig. § 134.»] 

S. Removal of Causes (§§ 89, 107*) — Pétition to Remove— -Allégations— 

BUHDEN of PrOOF. 

Where plaintiff dénies the allégations of a pétition to remove, the bur- 
den Is on the removing défendant to substantiate them, but a mère motion 
to remand. In absence of such déniai, amounts only to a demurrer to the 
pétition admitting the facts for the purposes of the motion, and this 
though the pétition to remove was not sworn to by an offlcer of the remov- 
ing défendant but by Its attorney. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 162, 
165, 178, 189, 192-193, 197, 200, 201, 225-232, 234 ; Dec. Dig. §§ 89, 107.*] 

4. Masteb AND Servant (§ 177*) — Injuries to Servant— Fellow Servants— 
Employebs' Liability Act. 

Prier to the passage of fédéral Employers' Liability Act (Act Aprll 22, 
1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), a servant of 
a railroad company could not recover for injuries sùstained through the 
négligence of a fellow servant though In différent departments of labor. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 307, 
352, 353 ; Dec. Dig. § 177.*] 

•For other cases see same toplc à | numbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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t5. Appeal and Bbeob (§ 1078*) — Assignments of Brroe— Waiveb— Pailuee 
To Argue. 

Assignments of error not alluded to In the brief of plaintifC In error may 
be regarded as waived. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. DIg. || 425&- 
4261 ; Dec. Dig. § 1078.*] 

^. Eemoval of Causes (§ 86*) — Pétition to Remove— Motion to Remand— 
Denial — Leave to Answee. 

A nonresident défendant havlng moved to remove the cause and alleged 
a fraudulent joinder of résident défendants to prevent removal, plaintiff 
moved to remand without taking or ofCering to take issue upon the péti- 
tion to remove. The motion to remand was overruled, as was also a mo- 
tion to reconsider the order overrullng that motion, whereupon défendants 
on October 19, 1908, jointly and severally demurred to the pétition as not 
stating a cause of action against ail or either of the défendants, and 16 
days later plaintiff, pending such demurrer, asked leave to answer the 
pétition for removal flUng with the motion her proposed answer. On the 
day the demurrer was submitted for décision, which was 55 days after 
the denial of the motion to reconsider the refusai to remand, the case was 
speclally set for trial at a date ten days later ; the application for leave 
to answer having been made vrtthout givlng any reason for the delay. 
Seld, that an order denying such leave was not an abuse of discrétion. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 132, 
166-179 ; Dec. Dig. § 86.*] 

In Error to the District Court of the United States for the East- 
€rn District of Kentucky ; Andrew M. J. Cochran, Judge. 

Action by Emma Gibson, as administratrix of the estate of James 
Cibson, deceased, against the Chesapeake & Ohio Railway Company 
and others. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

Robert C. Simmons and Byrne & Read, ail of Covington, Ky., for 
plaintiff in error. 

Worthington, Cochran & Browning, of Maysville, Ky., for défend- 
ant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLUSTER, District Judge. 

KNAPPEN, Circuit Judge. Plaintiff în error, as administratrix 
(she being a citizen of Kentucky), brought suit in a court of that state 
against the Chesapeake & Ohio Railway Company, a Virginia corpora- 
tion (défendant in error hère), the Chesapeake & Ohio Railway Com- 
pany of Kentucky, a corporation of the latter state, and two individual 
défendants, both citizens of Kentucky, for the recovery of damages re- 
sulting from the death of plaintiff's husband. The pétition alleged, 
in substance, that the Kentucky corporation was at the timç of the al- 
leged injuries engaged in the opération of a railroad over the same 
lines as the other corporation défendant, and was consolidated with 
the latter and a part of its System, having the same officers and em- 
ployés ; that the intestate, while in the employ of défendant in error 
as conductor, in spotting cars, received the injuries from which he 
died, through being struck by a rail thrown upon the car by the two 

*For othei^cases see same topic & S numbsb in Dec. â Am. DlsB. 1907 to date. & Rep'r ludexet 
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individual défendants, as agents and employés of the corporate de- 
fendants. 

Défendant in error filed pétition for removal, on the ground of di- 
versity of citizenship, îdleging that its three codefendants were fraud- 
ulently joined for the sole purpose of preventing removal; averring 
that ail the allégations of négligence made against its codefendants 
were untrue, were known to be untrue by the plaintiff up to and at the 
time of bringing her suit, and f raudulently made for the purpose stated. 
It is further alleged that défendant in error was in the sole control, 
charge, and opération of the Une at the time of the injuries complained 
of under lease f rom the Kentucky corporation ; that the terms of this 
lease were known to plaintiff before and at the time of bringing suit ; 
and that neither of the individual défendants had anything whatever 
to do with the accident, it being alleged that one of them was not even 
présent when it occurred, and the other, while in the employ of de- 
fendant in error, had no part or parcel in the accident. The state court 
made the order of removal, and the cause was duly docketed in the 
court below. In due time plaintiiï raoved to remand, without taking 
or offering to take issue upon the allégations in the pétition for remov- 
al. The motion to remand was overruled, as was also a motion to re- 
consider the order overruling that motion. Thereupon défendants, on 
October 19, 1908, jointly and severally demurred to plaintiff's pétition,, 
as not stating a cause of action against ail or either of the défendants. 
Sixteen days later plaintiff asked leave to answer the pétition for re- 
moval, filing with the motion her proposed answer. The motion was 
denied, and the cause continued, either generally or for préparation, 
from time to time until the demurrer was sustained, and the cause dis- 
missed on plaintiff's failing to amend. Error is assigned upon the 
overruling of the motion to remand and the motion to reconsider that 
motion, the déniai of motion to file answer to the pétition for removal, 
to the sustaining of demurrer to plaintiff's pétition and to the dis- 
missal thereof. 

[1-3] It is clear that if the court below properly exercised its dis- 
crétion in refusing leave to answer the pétition for removal the judg- 
ment should be affirmed. Cause for removal was stated on the face of 
the pétition therefor, through the express allégations of fraudulent 
joinder. Wecker v. National Enameling, etc., Co., 204 U. S. 176, 27 
Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757; Hunter v. Illinois Cen- 
tral R. R. Co. (C. C. A. 6th Cir.) 188 Fed. 645, and cases cited at page 
648 of 110 C. C. A. 459. If the Kentucky corporation was really a 
lessor merely, as alleged in the pétition to remove, no right of action 
existed as to it. Swice's Adm'x v. Maysville & B. S. Ry. Co. et al., 
116 Ky. 253, 257, 75 S. W. 278. Had plaintiff denied the allégations 
in the pétition to remove, the burden would hâve been upon the re- 
moving défendant to substantiate them. Trivette v. C. & O. Ry. Co. 
(C. C. A. 6th Cir.) 212 Fed. 641, 643, 129 C. C. A. 177. The motion 
to remand, in the absence of such déniai, amounted merely to a de- 
murrer to the pétition, admitting the facts for the purposes of the mo- 
tion. Kentucky v. Powers, 201 U. S. 1, 33, 34, 26 Sup. Ct. 387, 50 L. 
Ed. 633, 5 Ann. Cas. 692; Hunter v. Illinois Central R. Co.,- supra, 
188 Fed. at page 649, 110 C. C. A. 459, and cases there cited; Enos 
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V. Kentucky Distilleries & W. H. Co. (C. C. A. 6th Cir.) 189 Fed. 342, 
345, 111 C. C. A. 74. The fact that the pétition to remove was not 
sworn to by an officer of the défendant in errer, but only by its attor- 
ney, does not alter the situation. Hunter v. Illinois Central R. Co., 
supra, 188 Fed. at pages 648, 649, 110 C. C. A. 459. As the record 
stood, the motion to remand, as well as the motion to reconsider the 
order thereon, were properly overruled. 

[4,5] If the case was removable, judg-ment was properly _ en tered 
for défendant in error, against which défendant alone the writ of er- 
ror and citation were made to run. The accident having occurred be- 
fore the passage of the fédéral Employers' Liability Act, the rule pro- 
hibited recovery for the négligence of fellow servants, although in a 
diflferent department f rom that of the injured servant ; for in the féd- 
éral courts the departmental theory is rejected. No. Pacific R. R. Co. 
V. Dixon, 194 U. S. 338, 343-346, 24 Sup. Ct. 683, 48 L. Ed. 1006; 
Texas & Pacific R. R. Co. v. Bourman, 212 U. S. 536, 541, 29 Sup. 
Ct. 319, 53 L. Ed. 641; Illinois Central R. R. Co. v. Hart (C. C. A. 
6th Cir.) 176 Fed. 245, 247, 100 C. C. A. 49. We may add that the as- 
signments relating to the overruling of demurrer and entry of judg- 
ment thereon might ail be treated as waived, through failure to allude 
to them in brief (there being no oral argument). American Fibre- 
Chamois Co. V. Buckskin Fibre Co. (C. C. A. 6) 72 Fed. 508. 18 C. 
C. A. 662. 

[6] We are thrts brought to the question whether it should be held 
that discrétion was improperly exercised by the court below in denying 
leave to answer the allégations of fact in the pétition for removal. In 
Hunter v. Ilhnois Central R. Co., supra, we declined to overrule the dis- 
crétion exercised by the trial court in denying a similar application. 
The facts in the Hunter Case were not identical with those presented 
hère, for in that case the application was made "only on the eve of 
trial," while in this case the leave to file was asked for within a little 
over two months after the déniai of the motion to reconsider the re- 
fusai to remand; and, as it turned out, the demurrer was not finally 
disposed of until about three years later. But the circumstances pre- 
sented a case for the exercise of discrétion by the District Court. Up- 
on the day that the demurrer was submitted for décision (which was 
55 days after the déniai of the motion to reconsider the refusai to re- 
mand) the case was, by order of the court, specially set for trial at a 
date ten days later. Two days before the expiration of this period the 
cause was, by consent of the parties, "continued for préparation" gen- 
erally ; that is to say, without fixing the date when it would be taken 
up. The application for leave to answer was made without giving any 
reason for the delay or for the requested indulgence. 

In thèse circumstances, we cannot say that the court improperly ex- 
ercised its discrétion. - There must be somewhere a limit beyond which 
the court is not bound to extend indulgence in entertaining applications 
of this nature, especially where, as hère, no spécial reason therefor 
ia ?hown. It is the abuse of discrétion, not its proper exercise, that 
can be reviewed. Such discrétion cannot be said to be improperly 
exercised even if, looking backward, we should think that in the same 
circumstances we might hâve exercised discrétion dififerently. True, 
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taking an ex post facto view, it may be said that the long delay in de- 
ciding the demurrer to plaintiiï's pétition shows that no harm could 
hâve resulted f rom granting the application in question ; but the court's 
discrétion must be judged by the situation at the time it was exertis- 
ed. If its exercise was then proper, it cannot become improper from 
the mère fact of delay in ultimately disposing of the case itself. In- 
deed, not only would it seem unlikely that such delay was then con- 
templated, but the record shows that the cause was continued from 
time to time by order of the court — twice by consent of the parties, 
once on their joint motion, once because neither appeared at the term, 
and later on the plaintiff's motion. 

The judgment of the District Court is accordingly affirmed, with 
costs. 



LUSE V. MARTIN. 

(Circuit Court of Appeals, Eighth Circuit April 16, 1914.) 

No. 3988. 

CONTBACTS (§ 176*) — CONSTBtrCTION — QUESTIONS FOB JlTRT. 

A contract by which plaintlff agreed to sell to défendant certain securl- 
tles to be pald for în cash and stock of a railroad Company "as soon as" 
100 miles of the road of such company should hâve been built by défend- 
ant and his associâtes held so uncertain on its face as to whether the 
sale itself or only the time of payment was conditioned on the building 
of such road as to Justify the court, in an action to recover the purchase 
priée of the securities after the building of the road had been abandoned, 
In submitting the question to the jury on évidence of the relations of the 
parties and the surrounding circumstances. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §i 767-770, 917, 
956, 979, 1041, 1097, 1825; Dec. Dig. § 176.*] 

In Error to the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Action at law by Jesse F. Luse against John E. Martin. Judgment 
for défendant, and plaintiff brings error. Affirmed. 

George S. Grimes, of Minneapolis, Minn. (George L. Davis, of Kan- 
sas City, Mo., on the brief), for plaintiff in error. 

David F. Simpson, of Minneapolis, Minn. (Robert G. Morrison, Wm. 
A. Lancaster, and Milton D. Purdy, ail of Minneapolis, Minn., on the 
brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

HOOK, Circuit Judge. Luse sued Martin upon a contract embraced 
in an accepted written proposition the material part of which is as fol- 
lows: 

"I (Luse) hereby make you (Martin) the following proposition for immé- 
diate acceptance regarding my interests la the Southwestem Traction Com- 
pany, and in the other property mentioned herein : îou to pay me seventy- 
flve thousand ($75,000.00) dollars In cash, and flfty thousand ($50,000.00) 
dollars par value of the stock of the Kansas City & Kansâs Southwestem 

•For other cases see same topic & § numbbb In Dec. à Am. Diga. 1907 to date, & Rep'r Indexe* 
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Rallway Company, tbe cash to be paid and the stock to be dellvered as soon 
as that part of tbe Kansas City & Kansas Southwestem Railway, 100 miles 
In lengtb from Independence, Kansas, nortb, shall bave been built by your- 
self aud associâtes, or if you should sell your interest in said road — sale to be 
made subjeet to this proposition, it being understood that Independence, Kan- 
sas, shall be a point on the said railway Une. I agrée, bowever, that should 
the said stock be held in escrow for construction company purposes, or for 
any otber simUar reasons be impossible of dellvery as above called for, to 
waive such delivery for a reasonable tlme, pending the termlnation of such 
escrow or other arrangement For tbe above considération, I agrée to tum 
over at once to yourself or to whomsoever you may direct, property assigned 
and transferred; and to take any action necessary to perfect the title in you 
the foUowing property." 

FoUowing the above were a description of certain notes, bonds, 
stocks, etc., and some détails which need not be set forth hère. The 
venture in which the railroad was to be built f ailed, and no part of the 
hundred miles of road was constructed. The action was for $125,000, 
being $75,000 in cash and $50,000, the par value of the stock in the 
railway company named. The trial court was of opinion that upon the 
face of the contract there was a reasonable doubt whether the sale and 
purchase of the securities was intended to be absolute or conditioned 
upon the building of the 100 miles of. railroad, and it submitted the 
question to a jury upon évidence of the relations of the parties and 
the surrounding circumstances, and also the further question whether, 
if £0 conditioned, the défendant did ail a reasonable man should do 
to bring the condition about. The jury found for the défendant, the 
court gave judgment in his favor, and the plaintifï prosecuted this writ 
of error. 

The contention of the plaintiff is that the terms of the contract are 
so definite, certain, and unambiguous as to preclude construction ; that 
they disclose an unconditional sale of his securities and an obligation 
of the défendant to pay the price upon, or at the end of a reasonable . 
time for, the completion of the hundred miles of railroad ; and there- 
fore the trial court should hâve so declared as matter of law and 
should hâve neither received extrinsic évidence nor submitted the ques- 
tions to a jury. We think, however, the court was right. The case is 
unlike those in which an existing debt or obligation to the plaintifï is 
recited the payment of which is postponed to a future event for the 
benefit or convenience of the défendant. In such cases the debtor is 
held to bring the event about, or f ailing to do so, then to pay within a 
reasonable time. It would be unreasonable to put the very existence 
of a conceded debt or obligation to the hazard of a contingency except 
upon clearest words to that efïect and sufficient considération. But 
hère there was no debt, pbligation, or considération preceding the un- 
dertaking of the défendant. Ail there was of that nature first arose 
with the other terms and provisions of the contract, and it is not clear 
from the face of the contract whether the contingency, the construction 
of the railroad, conditions the sale itself or merely relates to the time 
for payment. Manifestly the parties did not employ the cusfomary 
terms to indicate an absolute sale, and their omission in this particular 
is not whoUy explained by the expectation of a final, formai contract 
embodying the same provisions. From the plaintifif's side the proposi- 
tion was one "regarding my interests," and it stated "that the sale if 
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effected" of certain of the specified securitîes also carried others. The 
cash and stock were to be paid and delivered by défendant "as soon as" 
the hundred miles of railroad "shall hâve been built by yourself and 
associâtes, or if you should sell your interest in said road — sale to be 
made subject to this proposition." The plaintifï contends that by the 
co'itract made by his proposition and defendant's acceptance the lat- 
tcr did "assume the obligation to build the railroad" within a reason- 
.■ '.'3 time. If this were so, the undertaking of the défendant was in 
the nature of a guaranty, since the work contemplated involved the co-. 
opération of his associâtes. H ad the parties so intended, the simple, 
effective course would hâve been to add express words to that effect 
to the clause relating to the building of the railroad. There are no 
such words in the contract. The contention therefore is that they are 
implied, but extending a contract beyond its express terms by drawing 
implications is the very essence of construction, and when construction 
is resorted to, as must be in the case before us, other things should be 
considered, such as the matters about which the parties were dealing 
and their relations to them and to each other. Those things were in 
their minds when they made their contract, and a court should be as 
well informed when called upon to go beyond their express provisions 
and to construe and apply them. There is no more reason for in- 
serting in the contract by implication a guaranty by the défendant that 
he and his associâtes would build the railroad than there is for imply- 
ing a mère undertaking by him that he would use his best endeavors 
to hâve the work donc. On the very face of the contract there is a 
suggestion that plaintifï's rights were to run with the venture. It is 
expressly provided that if défendant sold his interest in the road the 
sale should be subject to the contract. 

A case quite in point is Bradley v. Packet Company, 13 Pet. 89, 10 
L. Ed. 72, the doctrine of which was recently affirmed and applied in 
Lowry v. Hawaii, 206 U. S. 206, 221, 27 Sup. Ct. 622, 51 L. Ed. 1026. 
November 19, 1831, Bradley made the foUowing written proposition 
to the Packet Company : 

"I agrée to hlre the steamboat Franklin untll the Sydney is plaeed on the 
route, to commence to-morrow, 20th Inst. at $35.00 per day clear of ail ex- 
penses other than the wages of Captaln Nevltt." 

On the same day the président of the company replied in writing ac- 
cepting the proposition and restating the terms proposed including the 
words : "Use of the steamboat Franklin until the Sydney is plaeed on 
the route." Thèse writings made the contract by which Bradley hired 
the steamboat of the company until his own was put in commission. 
Fifteen days later, December 5th, Bradley discontinued the use of the 
boat he hired, saying that navigation was closed by ice and that he 
had commenced carrying the mail, which was his occupation, by land. 
The company refused to accept the discharge of its boat and brought 
suit. Bradley ofïered to prove at the trial that for several years imme- 
diately preceding the contract he had been and still was the contractor 
for carrying the mail from Washington to Fredericksburg, that the 
customary route was from Washington to Potomac Creek, thence by 
land to destination, that passengers also were usually transported by 



LU8B V. MABTIN 31 

that route, that during ail the time he had used a steamboat of his 
own and had also kept an establishment of horses and stages for use 
by land when navigation was stopped by ice, and had been obliged for 
a considérable portion of every winter to use the stages and horses ail 
the way by land meanwhile laying up his steamboat, that just before 
the date of the contract his own boat usually employed had been dis- 
abled, and he was at the time about completing a new boat called the 
Sydney, which was then at Baltimore in the hands of workmen, and 
various other facts connected with his stopping the use of the Frank- 
lin ; also, that it was known and understood by the company when the 
contract was made that as soon as navigation was closed by ice the 
mail would hâve to be transported ail the way by land, and that then the 
Franklin would not be required by him and could not be used. The 
trial court excluded the profïered évidence, but the Suprême Court 
held its exclusion was erroneous. It said the case was within the rule : 

"Whlch admits extrlnsic évidence for the purpose of applying a written 
contract to Its proper subject-matter," which "extends beyond the mère dés- 
ignation of the thing on which the contract opérâtes, and embraces within its 
scope the clrcumstances under which the contract concerning that thing was 
made, when wlthout the aid of such extrinsic évidence, such application of 
the written contract to its proper subject-matter could not be made." 

In United States v. Hartwell, 6 Wall. 385, 396 (18 L. Ed. 830), it 
was said of a statute: 

"If the langiiage be clear it is conclusive. There can be no construction 
where there is nothing to construe." 

The rule is equally applicable to contracts. But reasonable différ- 
ences of opinion as to their scope and meaning frequently occur with 
statutes as with contracts. In a case of the former it is the common 
course to look at the conditions out of which the législation grew and 
to hâve recourse to other extrinsic aids to construction. In the case 
of a contract there is no surer guide to the intention than "to let in the 
light of the surrounding circumstances — to see as the parties saw, and 
to think as they must bave thought, in assenting to the stipulations by 
which they are bound." Scott v. United States, 12 Wall.' 443, 444, 20 
L. Ed. 438. In the case at bar the question of the intention of the 
parties in respect of a definite feature of their contract involved a con- 
sidération of extrinsic facts and circumstances, and it was proper to 
submit them to a jury under appropriate instructions. The parties 
contracted with référence to the construction of the railroad as Vv'ell 
as the sale and purchase of plaintifï's securities. The former was a 
part of the subject of the contract, and it was vital to know whether it 
was the intention that défendant should guarantee the construction in 
the absence of express words to that effect. 

In the admission of évidence the court permitted a wide latitude, 
but we do not think that, considering the nature of the case and the 
dealings of the parties in view of which their contract was made, its 
discrétion in that respect was abused. There was substantial évidence 
supporting the finding of the jury that it was intended that plaintiff's 
sale of his securities should dépend upon the construction of the rail- 
road which défendant did not absolutely undertake or guarantee, and 
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that the latter did ail a reasonable man could do în that direction. In 
brief and most gênerai outline the jury may well hâve found that the 
plaintiflf and the défendant had been for some years prior to the con- 
tract associated in unsuccessful attempts to promote the building o£ in- 
terurban railroads in Southeastern Kansas, and the plaintiflf's securities 
in question were the outgrowth of those attempts and were of doubt- 
ful value; that any considérable value depended upon the success of 
a new venture in which another party of men were jointly associated 
with them and into which their old interests were to be turned ; and 
that the new venture in turn depended upon the sale of an issue of 
$10,000,000 of bonds, largely in Europe, as to which they had no as- 
surance upon which a business man would reasonably rely; that the 
$75,000 cash mentioned in the contract represented the amount plain- 
tif? had put into the old ventures and interest, and the $50,000 of stock 
a proportion, by way of profit, in a new venture, of the stock that 
would be left for the promoters or the construction company; and 
that the immédiate occasion of the contract sued on was the mutual 
conviction that because of différences which had developed between 
the plaintiff and défendant in another business the new project would 
be better served if one or the other retired from active participation 
and Vas no longer able to speak authoritatively in its aflfairs. The dé- 
tails shown by the évidence and applied to this gênerai situation made 
the intention of the parties almost as clear as in Bradley v. Packet 
Company, supra. And the long silence of the plaintifï was consistent 
with the finding of the jury. He did not assert a claim under the con- 
tract until nearly four years after its date and nearly two years after 
it became apparent that the enterprise had failed. A question is made 
about the return of the securities in their original form. It was con- 
templated by both parties that in effect they should be used or cov- 
ered into the new venture to clear the way. We do not think there is 
anything else in the assignments of error sufficient to disturb the judg- 
ment. 
The judgment is afïirmed. 



WASHINGTON & BERKELEY BRIDGE CO. V. PENNSTLVAMA 

STEEL CO. 

(Circuit Court of Appeals, Fourth Circuit May 19, 1914.) 

No. 1215. 

1. INDEMNITT (§ 9*)— CONTBACTS — CONSTRUCTION — BUILDING CONTBACT. 

A contract by which plaintiff Company agreed to construct for défend- 
ant Company the steel portion of a bridge for which défendant was gên- 
erai contracter, provided that plaintiff should indemnify défendant 
"against ail liability of damage on account of accidents, whether oc- 
casioned by the omission or négligence of itself, Its agents or its work- 
men or otherwise." Held, that the accidents referred to were those 
eaused by the négligence of plaintiff or its servants or workmen, or for 
which it would for some other reason be responsible, and that the provi- 

*For other cases see same topic & § mumbbb ia Dec. & Am. DIgs, 1907 to date, & Rep'r Indexes 
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slon could not be construed to cover accidents caused by the négligence of 
défendant or its servants or workmen. 

[Ed. Note. — For other cases, see Indemnity, Cent Dig. §§ 16, 17; Dec. 
Dig. § 9.*] 

2. Indemnity (§ 14*) — Judgment Against Indemnitee — Persons Concluded. 

Plaintiff contracted to construct the steel superstructure of a bridge 
for whlch défendant was gênerai contracter, to be placed on concrète 
piers provided by défendant While doing the work, one of the piers 
fell, and an injured employé recovered a judgment against plaintifE. 
Plaintiff notified défendant of the pendency of the action, and that de- 
fendant would be held liable for any recovery thereln. Held, that in an 
action over the judgment was concluslve against défendant only as to 
such matters as were necessary to the recovery of the workman against 
plaintiff, unless it appeared from fhe record that the négligence which 
rendered plaintiff liable was necessarily due to defendant's négligence in 
falling to provide a pler of suffieient strength, and that évidence was ad- 
missible on the part of défendant to show that plaintiff knew that the 
concrète of the pier had not yet hardened, and that it was négligent In 
the manner of placlng the steel thereon. 

[Ed. Note. — For other cases, see Indemnity, Cent Dig. § 41 ; Dec. Dig. 
§ 14.*] 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Martinsburg; Alston G. Dayton, Judge. 

Action at law by the Pennsylvania Steel Company against the Wash- 
ington & Berkeley Bridge Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 

For opinion below, see 194 Fed. 1011. 

Forrest W. Brown, of Charleston, W. Va., and Charles D. Waga- 
man, of Hagerstown, Md. (Brown & Brown, of Charleston, W. Va., 
and Wagaman & Wagaman, of Hagerstown, Md., on the brief), for 
plaintiff in error. 

Henry H. Keedy, Jr., of Hagerstown, Md. (Lane & Keedy, of Hag- 
erstown, Md., and Faulkner & Walker, of Martinsburg, W. Va,, on 
the brief), for défendant in error. 

Before PRITCHARD, KNAPP and WOODS, Circuit Judges. 

WOODS, Circuit Judge. This suit in which the Pennsylvania Steel 
Company recovered a judgment against the Washington & Berkeley 
Bridge Company for $15,192.66 arose in this way: The bridge Com- 
pany having undertaken to construct a bridge across the Potomac river 
near Williamsport, Md., contracted with the steel company to fur- 
nish and put in position the steel girder spans. Under a contract sim- 
ilar in terms, Elmore & Hamilton Contracting Company undertook to 
furnish the material and construct the concrète piers or abutments. 
Mason D. Pratt, as engineer, agreed with the bridge company tô 
supervise, inspect, and take charge of the construction of the bridge 
as its représentative. On December 16, 1908, pier No. 10 fell while 
the workmen of the steel company were placing on it the steel super- 
structure, killing some of its men and injuring others. Frank L. Ben- 
ning, one of the workmen who was seriously injured, sued the steel 
company in the circuit court for Washington county, Md., claiming 

*For other cases see same toptc & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexée 
215 F.— 3 
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damages for his injuries, on the allégation of négligence that the steel 
Company knew or by the exercise of reas'onable care could hâve known 
that the pier was "green, weak, defective, and of insuificient strength 
to carry the weight for which it was intended." The steel company 
gave the bridge company written notice of the pendency of the suit and 
of its intention to hold the bridge company responsible for any re- 
covery in favor of Benning. Benning recovered judgment for $13,- 
500 against the steel company. 

Aftér paying the judgment the steel company brought this action 
alleging that it was the duty of the bridge company to see that the 
piers were safe for the placing of the steel superstructure, that the 
work was done under the direction of its engineer, and that the de- 
fendant knew, or by the exercise of reasonable care and caution could 
hâve known, that the pier was green, defective, and of insufRcient 
strength to carry the weight, and that nevertheless the défendant au- 
thorized and directed the employés of the steel company to proceed 
with the work of placing the steel superstructure on pier 10. On this 
allégation of négligence the plaintiiï asks for judgment against the 
défendant for the amount of the judgment in favor. of Benning to- 
gether with interest and costs. 

There was a demurrer to the déclaration, and it was stipulated by 
counsel that in passing upon it the District Judge might consider the 
entire record, including the contract and other évidence offered in the 
case of Benning against the steel company. The demurrer was over- 
ruled. On the trial, after ail the évidence had been taken, plaintiff's 
demurrer to the évidence, in which the défendant joined, was sus- 
tained, and judgment was accordingly entered in favor of the plain- 
tiff for the amount claimed. 

[1] 1. The only ground argued by defendant's counsel, in support 
of the demurrer to the déclaration, is that under the foUowing clause 
of its contract the steel company as the party of the second part agreed 
to indemnify the bridge company as the party of the first part against 
dU liability for accidents, including accidents due entirely to the négli- 
gence of the bridge company itself : 

"As, according to the terms of the accompanylng spécifications, which form 
a part of this contract, the party of the second part is to indemnify the party 
of the first part against ail liability of damage on account of accidents, 
whether occasloned by the omission or négligence of itself, its agents, or its 
workmen or otherwise during contlnuance of this agteement, it is hereby 
agreed that the party of the second part shall he promptly and duly notified 
In wrlting by the party of the first part of the bringlng of any such suit or 
suits, and shall be given the privilège of assuming the sole defenee thereof. 
The party of the second part is to pay ail judgments recovered by reason of 
accidents in any such suit or suits against the party of the first part, includ- 
ing ail légal costs, court expenses, and other Uke expenses." 

The presumption is exceedingly strong against an undertaking by 
any ône except an indemnity company to be responsible for the nég- 
ligent acts of another. But no reasoning nor analysis is necessary to 
make plain that the phrase, "the omission or négligence of itself," 
means the omission or négligence of the person undertaking, that is, 
the steel company ; and that the word, "otherwise," under the principle 
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of ejusdem generis, means accidents for which the steel company 
would for some other reason than that expressed be responsible. 

2. The ground npon which the plaintiff's demurrer to the évidence 
was sustained is not stated in the order, and the matter will there- 
fore require considération in several aspects. The défendant con- 
tends that there was really no évidence before the jury tending to 
support the allégation of négligence, since the plaintiff ofïered noth- 
ing except the record including the testimony in the Benning case, 
and that that was introduced for the exclusive purpose of showing 
the identity of the cause of action in this case with that in the Ben- 
ning case. It is true that the évidence in the Benning case was first 
ofïered and admitted for that limited purpose, although defendant's 
counsel insisted that it should be admitted for ail purposes according 
to stipulation; but it appears from the following statement, made by 
the District Judge in the course of the trial without objection from 
counsel, that afterwards the évidence was considered as introduced 
for ail purposes as if the witnesses were before the court testifying in 
this case: 

"This testimony Is being introduced to you, gentlemen of ttie jury, under 
stipulation of counsel. It is the testimony of hoth sides. The understand- 
ing is that such parts of it as the plaintilï désires to rely upon will be con- 
strued as its testimony, and such parts of it as the défendant relies upon will 
be considyred as its testimony." 

[2] 3. It is perfectly clear that plaintiff's' demurrer to the évidence 
could not be sustained on the ground that a judgment in the case of 
Benning against the steel company was conclusive of the liability of 
the bridge company to the steel company under the notice to the bridge 
company that it would be held responsible for any recovery in favor of 
Benning. That judgment was conclusive as to ail matters necessary 
to Benning's recovery — the négligence of the steel company as a proxi- 
mate cause of the injury in failing to furnish Benning a reasonably 
safe place to work; the absence of contributory négligence on the part 
of Benning, and of any act of a stranger as an intervening cause of 
the injury; the correctness of the verdict as an estimate of the dam- 
ages suffered by Benning. But under the gênerai rule the judgment 
was not conclusive as to matters not necessary for Benning to prove 
as a condition of his recovery against the steel company. Note to 
Baltimore & O. R. Co. v. Howard County, 40 L. R. A. (N. S.) 1172. 

The rule, however, extends the conclusiveness of such a judgment 
to this point: If the record in the Benning case had shown that the 
négligence of the steel company in failing to perform its nondelegable 
duty of using due care to provide a reasonably safe place for Ben- 
ning to work was necessarily due solely to négligence of the bridge 
company in not exercising due care to furnish a pier strong enough to 
bear the superstructure, and could not bave been due to any inde- 
pendent breach of duty on the part of the steel company, then the 
judgment in the Benning case would be conclusive of the actionable 
négligence of the bridge company and of its liability to the steel com- 
pany. This is the principle upon which Washington Gaslight Co. v. 
District of Columbia, 161 U. S. 316, 16 Sup. Ct. 564, 40 L. Ed. 712, 
and a number of other cases were decided. 
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The obligation of the bridge company to use due care to furnish the 
Steel company with a pier strong enough to bear the superstructure 
is plain ; it was necessarily implied in the contract between .the par- 
ties, taken in connection with the présence of a supervising engineer 
representing the bridge company. But this obligation must be viewed 
in the light of the knowledge of the steel company that the pier would 
be unsaie until the cernent had dried. The judgment in the Benning 
case therefore did not preclude the inquiry in this case whether the 
steel company ought to hâve known f rom what was said by the assist- 
ant engineer of the bridge company or otherwise that the pier in ques- 
tion was green and unsafe when the spans were placed thereon, and 
whether it did not negligently weaken the pier by the manner of plac- 
ing the spans. 

'On this last point there was error in excluding the testimony of- 
fered by the défendant tending to show that the steel company used a 
battering ram to force the girder to its proper place on pier 10, and 
that such a process on a pier made of cernent not fully dry was un- 
safe. This testimony, taken in connection with that introduced tend- 
ing to show that the steel company had such warning as to require at 
least caution in placing the steel span on pier 10, was clearly compé- 
tent on the issue as to who was responsible for the fall of the pier. 
The merits of the demurrer to the évidence should not be passed on 
by this court until the District Court has considered it in the light of 
this compétent and material évidence of which the défendant did not 
hâve the benefit. 

In this connection it seems well to say that the court is inclined to 
the view, though not deciding the point in anticipation, that counsel are 
in error in treating as controUing the statute of West Virginia con- 
strued in Barrett v. Raleigh Coal & Coke Co., 55 W. Va. 395, 47 S. E. 
154, and other cases determining the eflfect and office of a demurrer to 
the évidence ; and that under the principle laid down in Indianapolis, 
etc., R. Co. V. Horst, 93 U. S. 291, 23 L. Ed. 898, and St. Louis, etc., 
Ry. Co. v. Vickers, 122 U. S. 360, 7 Sup. Ct. 1216, 30 L. Ed. 1161, in 
the fédéral courts the common-law rule as to the effect and office of 
a demurrer to the évidence must be applied as set out in Slocum v. 
N. Y. Life Ins. Co., 228 U. S. 364, 33 Sup. Ct. 523, 57 L. Ed. 879. 

The judgment must be rêver sed, and the cause remanded for a 
new trial. 

Reversed. 
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MEMPHIS ST. RY. CO. v. HUGGINS et al. 

SAMB y. HUGGINS. 

^Circuit Court of Appeals, Sixth Circuit. June 30, 1914.) 

Kos. 2475, 2476. 

1. CaRRIEBS (§ 287*) — LlABlijTY FOB INJUET TO PaSSENGBR — STREET RAH.- 

EOADS STJDDEN StARTINQ 0¥ CAE. 

A Street rallroad Company is liable for an Injury to a passenger who 
Is actually tlirown and injured by tlie sudden startlng of a car while 
boardlng it in the exercise of due care and Before he is safely on the 
platform, and It Is immaterial whether the car wat. started intentionally 
or unintentionally through négligence. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1154-1159, 1161- 
1166 ; Dec. Dig. § 287.*] 

2. Appeal and Kreob (§ 1064*) — Review — Habmless Eeeob — Instructions. 

Tlie giving and refusai of instructions, in an action by a passenger to 
recover from a street railroad company for an injury caused by the sud- 
den startlng of a car while plaintiff was boardlng it, considered and /leM 
without prejudlcial error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4523; 
Dec. Dig. § 1064.*] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Actions at law by Estella Huggins and Albert Huggins, her husband, 
and by Albert Huggins against the Memphis Street ,Railway Company. 
Judgment for plaintifïs, and défendant brings error. Affirmed. 

Sam P. Walker, of Memphis, Tenn., for plaintiff in error. 
Ike W. Crabtree, of Memphis, Tenn., for défendants in error Hug- 
gins. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Thèse actions were brought to recover 
damages resulting from injuries sustained by Estella Huggins while 
boarding a car of plaintifï in error in the city of Memphis. In No. 
2475 recovery is sought on account of her personal injuries. No. 2476 
is brought by her husband for the loss of her service. The gist of 
the charge in the déclaration in each case is that while Mrs. Huggins 
(whom we shall call the plaintiff) "was in the act of boarding said car, 
and before she had time to reach a seat therein, the défendant" neg- 
ligently and suddenly started the car, whereby she was thrown vio- 
lently against an iron rod on the platform ; and that af ter the car had 
been so started and she so thrown, and before she could regain her 
balance and reach a seat, the car was negligently brought to a sudden 
stop, whereby she was again violently thrown against the back of the 
platform. The plea in each case denied defendant's négligence, and 
alleged contributory négligence on plaintiff's part. The causes wero 
Consolidated and tried to a jury, and verdict was rendered and judg- 
ment entered against the défendant in each case. 

*For other cases see same topic & % mVmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa* 
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The undisputed évidence shows that plaintiff, accompanied by two 
children (3 and 8 years old) and a nièce, sought to board the car at a 
certain crossing. The car ran by the crossing to a switch, where it 
stopped, and the doors of the car (which was of the pay-as-you-enter 
kind) were opened for the admission of passengers. Plainfifï testified 
that just as she "stepped on that bottom step and steps up on the plat- 
form," with the younger child on her arm and a suit case in her hand, 
the car made a sudden jerk; as again expressed, "I was just making — 
I had done stepped one foot upon the platform and this other foot had 
donc got up and had not stepped" when the jerk was made ; that she 
was thus thrown against the back of the car, saw her other child and 
nièce "fastened up in the gâtes," and called to the conductor to stop 
the car ; that the conductor did so by the bell signal, and so suddenly 
that she was thrown against the platform rod ; that as the resuit of 
one or the other of the jerks her child and suit case dropped to the 
floor. The nièce testified that after plaintiff "had got on the car, just 
about to get up on the platform," and the nièce had put the older child 
on the bottom step, the car started off, shutting the gâtes on the niece's 
arm, thus compelling her (to avoid being thrown) to go with the car 
about 15 feet down the track until it stopped ; that both the starting 
and the stopping were sudden. The nièce did not know how far her 
aunt had progressed except that "she was on the platform enough for 
me to get the little girl on the bottom step." A fellow passenger tes- 
tified that the car started suddenly and with a jerk when plaintiff was 
"getting on the car, at least after she had got on the car, just got on 
the platform, with a child in one hand and a suit case in the other." 
As to the manner of the accident, défendant presented but two wit- 
nesses, the motorman and the track foreman, who testified in effect 
that, as the motorman was trying to turn the switch, the car started and 
moved only three or four feet, until the brakes were again set by the 
motorman; the start occurring because the brakes had been released 
too much (the car was on a slight downgrade) and (as testified by the 
motorman) without the use of current. Both testified that the car was 
neither started nor stopped with a lurch, although both admitted that 
its movement was unexpected, the motorman testifying that the stop 
was made to throw the switch and to let some passengers get on, and 
the track foreman that the start occurred after one of the women had 
gotten on and while the other was helping a child in at the gâtes, leav- 
ing the other woman standing on the ground, and that the gâtes did not 
close before the car moved. Neither the motorman nor the track fore- 
man seem to hâve knowh thàt any one was injured, although the fore- 
man sent in a report of the starting of the car, which resulted in the 
calling of the motorman "to the office" a few days later for inquiry 
about the facts. 

The court'charged the jury that plaintiff's testimonytended to show 
that the car suddenly started "when she stepped on the lower step 
and then was mounting to the platform," and that she was thrown, 
the car suddenly stopped, and she again thrOwn, substantially as we 
hâve before stated. The court added that plaintiff's testimony tended 
to support the allégations, in the déclaration, and, "if you believe that," 
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the défendant is liable. The jury were then told that defendant's tes- 
timony tended to show that : 

'•When the car arrived at the point where this accident is said to hâve oc- 
curred, the motorman stopped the car and released the brake and opened the 
doors to receive passengers, and this wonian went abôard, and when she ar- 
rived on the platform the car started of its own momentum, being upon an 
incline, and he applied the brakes. If you belleve that to be true, and that 
this plaintiff, in that movement of the car, of its own motion, was thrown 
against the end of the car, or against the upright stand on the platform, and 
was hurt, then the défendant company is liable." 

Adding : 

"I charge you that, as matter of law, a railroad company that stops its cars 
to receive passengers on such part of its track as will permit the car to start 
of its own motion, and while passengers are entering the car starts, is guilty 
of négligence, and it will be liable for any injury to the passenger resultlng 
therefrom. That is to say, gentlemen, if you believe either the testimony of 
the plaintiff or the testimony of the défendant as to how this accident oc- 
curred, the company would be liable for the injury she sustained. And It Is 
immaterial whether the car went 15 feet or 5 feet, if in point of fact the com- 
pany was guilty of négligence in starting or stopping it, and as a resuit of 
that négligence a passenger was hurt, the company would be liable. If you 
do not believe either the plaIntifC or the défendant as to how this accident 
occurred, why then you will return a verdict in favor of the défendant." 

Défendant contends that the jury was thus in effect erroneously in- 
structed that défendant would be liable if it started the car while plain- 
tiff was still on the platform, and regardless of whether the start or 
stop was made with an unusual or violent jerk. 

[1] The theory of plaintiff, submitted as ground of recovery, was 
that she was in the act of mounting the platform, not that she was 
actually stationed upon it, when the start was made. No question of 
obligation to delay starting until plaintiff was seated was involved in 
that theory. Under the settled rule, if the car was suddenly started 
while plaintiff was really in the act of boarding the car, before she was 
safely and securely upon the platform, and she was thereby actually 
thrown and injured while in the exercise of due care, défendant would 
be liable. Nellis on Street Railways (2d Ed.) § 301 ; Beattie v. Dé- 
troit United Ry. Co., 158 Mich. 243, 122 N. W. 557; Normile v. Trac- 
tion Co., 57 W. Va. 132, 49 S. E. 1030, 68 L. R. A. (N. S.) 901 ; Nor- 
folk, etc., Co. V. Morris, 101 Va. 422, 423, 429, 44 S. E. 719. There 
was thus no error in instructing that défendant was liable if plaintiff 's 
testimony was believed. 

The only other theory upon which recovery was allowed was that of 
défendant, urged in its exonération. If the car was started before 
plaintiff was safely upon the platform, we think it immaterial whether 
the start was made in the usual or in an unusual manner, provided 
plaintiff, while in the exercise of due care, was directly injured there- 
by; and this because, under the case presented, the car should not 
hâve been started at ail while the condition stated existed. Nellis on 
Street Railways, § 294; Pfeffer v. Buffalo Ry. Co., 4 Mise. Rep. 465, 
24 N. Y. Supp. 490, 494. And see City Pass. Ry. Co. v. Baer, 90 Md. 
97, 107, 44 Atl. 992 ; Railroad Co. v. Klein, 8 App. D. C. 75, 81. (The 
testimony fairly présents no question of contributory négligence.) It 
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is, however, the generally acceptée! rule that it is not négligence' to start 
a Street car (if done in the ordinary manner and without unusual jerk) 
without waiting for passengers to reach seats (provided they are safely 
and securely upon the platform), unless there is some spécial and ap- 
parent reason for adopting a différent course. Ottinger v. Détroit 
United Ry. Co., 166 Mich. 106, 131 N. W. 528, 34 L. R. A. (N. S.) 225, 
Ann. Cas. 1912D, 578. 

[2] Assuming that the case is to be judged as if the car was started 
by the express volition of either the conductor or the motorman, the 
question thus is whether, under the charge that défendant is liable on 
its own showing as to "how this accident occurred," provided plaintiff 
was thrown and hurt, recovery was permitted from the mère fact that 
the car started of its own momentum, although after plaintiff was 
safely upon the platform. We scarcely believe the jury would nat- 
urally so interpret the charge, which nowhere expressly suggests a lia- 
bility for starting the car before plaintifï was seated or had reached 
the body of the car. True, in reciting the tendency of defendant's tes- 
timony, plaintifï was spoken of as having gone "aboard'' and as having 
"arrived on the platform" (in fact such was defendant's theory from 
the testimony in the case, rather than its testimony). Yet the assertion 
that défendant would be liable if its testimony was believed both im- 
mediatély f ollowed and immediately preceded a statement of the légal 
proposition (apparently as basis of the instruction just referred to) 
that so stopping its cars that they would start of their own motion, 
"while passengers are entering," constituted négligence on defendant's 
part. Défendant asked no instruction, as it might hâve done, testing 
defendant's duty by the question whether plaintifï had or had not 
safely gained the platform before the start was made. Moreover, con- 
sidering the testimony, including the starting of the car before plain- 
tiflf's nièce was able even to make the first step, the fact that the testi- 
mony which could be thought to most strongly tend to support defend- 
ant's theory tha:t plaintifï was safely on board was only that "she had 
just got on the platform, with a child in one hand and a suit case in 
the other," a finding that plaintifï had so far reached a place of safety 
as to justify the starting of the car, so far as she was concerned, could 
scarcely be reasonably expected, if indeed it could well be justified. 

But we are not satisfied that the case, on defendant's submitted 
theory, is to be judged as if the start had been either directed by the 
conductor or made by the motorman, pursuant to the judgment of 
either of them, in the ordinary and usual opération of the car. The 
gênerai rule that it is not négligence to start a street car without wait- 
ing for passengers to reach their seats rests largely upon custom and 
the necessity of prompt movement in the interest of eiïective service ; 
and the question of négligence is one of due care on the part of the 
.person whose act is charged to be négligent. But, according to de- 
fendant's theory, the car was not started by the conductor in the ex- 
ercise of his own judgment and in the ordinary course of opération, 
but occurred without the intelligent volition of any one. If the stop- 
ping of the car in such a way that it would autoraatically start again, 
unexpectedly and without warning, was négligence in law, as we think 
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it was under defendant's testimony, the start having îndisputably been 
made before the taking on of passengers was completed, and when 
plaintifif had at the most "just got on the platform," in the incumbered 
situation referred to, it is difficult to see what controlling figure the 
précise location of her f eet eut in determining the question of defend- 
ant's négligence in previously stopping the car so ineflfectively that it 
would start automatically, and naturally and directly throw and injure 
the plaintiff. On the whole, we think it fairly apparent that défend- 
ant was not prejudiced by the instruction complained of. 

We see no merit in the contention that recovery was permitted on a 
theory not stated in the déclaration, viz., the prématuré starting of the 
car, without référence to^lurch or jerk. No question of variance was 
raised by exception to the charge or otherwise, and there could hâve 
been no surprise, as under defendant's theory there was no jerk. 

Complaint is made of the refusai to instruct that if after the car had 
come to a stand close to, and while the motorman was attempting to 
open, the switch, "the car started in the usual and ordinary way, and 
without a jerk sufficiently severe to throw the plaintifï, and if the car 
was thereafter stopped by the motorman without any sudden or un- 
usual jar or jerk," the plaintiff would not be éntitled to recover. We 
think the refusai of this instruction was not error. It ignored not only 
the question where plaintiff was when the car started (that is, whether 
she had saf ely reached the platform or was in the act of stepping there- 
on, as she claims), but also the fact that the start was made at a time 
when passengers were still being taken on. 

Complaint is also made of the court's curtailment of cross-examina- 
tion of a witness; but this was, we think, fairly within the court's 
discrétion. 

Being of opinion that no prejudicial error is shown, the judgment 
of the district court is affirmed, with costs. 



In re HOLLINS et aL 

(Circuit Court of Appeals, Second Circuit June 20, 1914.) 

No. 258. 

1. ASSIGNMENTS (§ 49*) — EQUITABLE ASSIQNMENTS — AgEEEMENT TO PAT BHX 

OB Dbaft fbom Specific Fund. 

It Is the gênerai rule that a Mil of exchange or draft does not operate 
as an équitable assignment, where it has not been drawn on any par- 
tlcular fund, and this rule is not changea by the fact that funds may 
hâve been placed in the drawee's hands as a means of paymeut; but 
if in the course of the transaction connected wlth the delivery of the blll 
or draft it Is agreed, either expressly or by necessary implication, that 
the Mil or draft shall be a charge on and satisfled ont of a spécifie 
fund, a court of eqùity wlU give eflfect to the agreement as against the 
drawer, mère volunteers, and persons charged with notice. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. g§ 85-98: 
Dec. Dig. § 49.*] 



*For other cases see same topic à i numbbb in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexe* 
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2. Bankbtjptct (§ 188*)— Equitable Liens— Secubities Beposited to Peo- 
TECT Drafts. 

Bankrupt firm deposited securltles In New York for the account of a 
London bank to proteet drafts, whieh It was agreed mlght be drawn on 
such bank. The drafts were drawn and sold to a New York bank, which 
was informed that tbey were drawn pursuant to an agreement witb the 
drawee. The purchaser knew of the custom of the drawer, which was 
also a gênerai custom, to draw foreign drafts against collatéral deposited 
as securlty and bought In rellance thereon, and not on the Personal crédit 
of the drawer. Bankruptcy having intervened, the London bank refused 
acceptance of the drafts. ffeld, that the holder of the drafts succeeded 
to the lien on the securilies to whleh the drawee would hâve been en- 
titled on thelr payment as against the reeeiver in bankruptcy, who took 
no greater rights than the bankrupt had. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §| 270, 286- 
289, 291-295; Dec. Dig. § 188.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Harry B. Holhns and others, individually and as 
meimbers of the firm of H. B. Hollins & Co., bankrupts. Pétition by 
A. Léo Everett, reeeiver, to revise an order establishing a lien on cer- 
tain securities in favor of John L. Hogeboom. Affirmed. For opin- 
ion below, see 210 Fed. 965. See, also, 212 Fed. 317. 

Lexow, Mackellar & Wells, of New York City (George M. Mackel- 
lar and Martin A. Schenck, both of New York City, of counsel), for 
reeeiver. 

Alexander & Green, of New York City (Charles C. Deming and W. 
W. Lancaster, both of New York City, of counsel), for petitioner Hoge- 
boom. 

Before COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

ROGERS, Circuit Judge. A pétition was filed against a reeeiver 
in bankruptcy to establish an équitable lien in certain securities. The 
issues involved werereferred to a spécial master, who reported in favor 
of the petitioner. This report was confirmed by the District Judge, 
who held that the petitioner, John L. Hogeboom, was entitled to a 
lien on certain securities in the hands of the Equitable Trust Company 
of New York City, which securities had been deposited with the trust 
cornpany by H. B. Hollins & Co., now bankrupts, under an agreement 
with A. Ruiïer & Sons, of London, England, that such securities 
should be deposited with the trust cornpany for the account of A. Ruf- 
fer & Sons, that H. B. Hollins & Co. might draw drafts or bills of 
eiîchange upon the said A. Ruiïer & Sons against the said securities. 
ï,t appears that H. B. Hollins & Co., having deposited the securities as 
agreed upon, drew certain drafts on A. Ruffer & Sons, which drafts ag- 
gregated $75,0CX). Thèse drafts H. B. Hollins & Co. oflfered for sale to 
the International Banking Corporation, a corporation organized under 
the laws of Connecticut. At the timë fhe drafts were thus offered, 
H. B. Hollins & Co. represented to the International Banking Corpo- 

*For other cases see eame topic & S nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ration that they had been drawn pursuant to agreement existing be- 
tween themselves and A. Ruffer & Sons. Thereupon the International 
Banking Corporation purchased the drafts. At the time of the pur- 
chase the buyer knew that it was a custom of H. B. Hollins & Co. in 
their dealings with foreign bankers to draw drafts against collatéral 
deposited for security, and, in purchasing, relied on this custom. 
When the drafts were presented acceptance was refused, because of 
the filing, in the meantime, of a pétition in bankruptcy against H. B. 
Hollins & Co. as a firm, and against the persons who composed it as 
individuals. Thereafter the International Banking Corporation as- 
signed^he drafts to Hogeboom, the petitioner. 

The receiver in bankruptcy daims that the securities which the bank- 
rupts deposited with the trust company are a part of the estate of 
the bankrupts for the benefit of their personal creditors. The assignée 
claims that as his assigner did not purchase the drafts upon the gên- 
erai crédit of the drawers, but in reliance upon the securities deposited 
in the Equitable Trust Company he has a claim upon those securities 
superior to any claim of the gênerai creditors. The trust company 
refuses to surrender the securities except with the consent of the re- 
ceiver. 

The deposit of the securities was made "to the account of A. Ruffer 
& Sons" and was prior in time to the drawing of the drafts assigned 
to Hogeboom. The securities were deposited with the trust company 
in pursuance of the agreement made by H. B. Hollins & Co. with A. 
Ruffer & Sons. The agreement stated that the securities were to be at 
the exclusive disposai of A. Ruffer & Sons, and that they were pledged 
as collatéral security for the payment of any sum "now or hereafter 
due from us to you." The agreement also provided that the securities 
pledged should be released only on the order of A. Ruffer & Sons or 
against bankers' drafts approved by them. There is no évidence of 
any express agreement between the buyer of the drafts and the seller 
of them that the former should hâve the benefit of the securities. 

[1] The gênerai rule is that a bill of exchange or draft does not 
operate as an équitable assignment where it has not been drawn on any 
particular fund. The rule is not changed by the fact that funds may 
bave been placed in the drawee's hands as a means of payment. Pom- 
eroy's Equity Jurisprudence, § 1284; Bowker v. Haight & Freese 
Company (C. C.) 146 Fed. 257 (1906); Florence Mining Company 
V. Brown, 124 U. S. 385, 8 Sup. Ct. 531, 31 L. Ed. 424. It is also 
settled that, if in the coursé of the transaction connected with the de- 
livery of the bill or draft it is understood and agreed that the bill or 
draft shall be a charge on and satisfied out of a spécifie fund, a court 
of equity will give effect to the agreement as against the drawer, mère 
volunteers, and parties charged with notice. Fourth Street Bank v. 
Yardley, 165 U. S. 634, 650, 17 Sup. Ct. 439, 442 (41 L. Ed. 855 
[1897]). In the above case there had been a spécifie représentation by 
the seller of the check which had been relied upon'by the buyer. The 
case shows it is not necessary that thère should be an express agree- 
ment. An implied agreejtient is sufficient. The opinion was written by 
the présent Chief Justice of the court, who said : 
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"In the Ught of thèse prlnclples, we proceed to consider the facts certified, 
In order to ascertaln whether in the transaction connected with the giving 
of the check in question there was either an express agreement to assign the 
fund or to give a lien or charge thereon, or whether, If not express, such 
agreement Is necessarily to be implied from the eonduct of the parties, the 
nature of their dealings, and the attendant clrcumstances." 

[2] In transactions of the nature of that under considération the 
surrcunding circumstances may be considered with the view of deter- 
mining the intention of the parties. If it was the understanding of 
the parties that the drafts were drawn against certain collatéral secu- 
rities deposited to the account of A. Ruffer & Sons, and if the drafts 
were purchased on the faith of those securities, and not on the gên- 
erai crédit of H. B. HoUins & Co., it is the duty of this court to give 
efïect to the agreement. 

We think the facts show that the drafts were not purchased on the 
gênerai crédit of H. B. Hollins & Co. The amount of the drafts, 
$75,000, is so large that we are not inclined to believe they would hâve 
been purchased by the International Banking Corporation had it not 
been understood that spécifie means of payment existed outside of and 
beyond the mère gênerai crédit of the seller. There exists a well- 
known and established custom in dealings between New York and for- 
eign bankers that where bills of exchange are drawn by a New York 
banker upon a foreign banker, such drawings are against spécifie se- 
curity deposited by the drawers. This custom was known to the Inter- 
national Banking Corporation, and was relied upon in the purchase 
of the drafts. And when the purchase was being negotiated, H. B. 
Hollins & Co. specifically stated that the drafts were drawn "pursuant 
to an agreement" with A. Rufïer & Sons, on whom they were drawn. 
This représentation must hâve been understood as meaning that se- 
curities had been deposited according to custom, and that A. Ruffer 
& Sons had agreed to pay the drafts. That the drafts were drawn 
against thèse securities is admitted. If A. Ruffer & Sons had paid 
them according to agreement, they would hâve been entitled to reim- 
bursement out of the securities as against the receiver in bankruptcy. 
See Sexton v. Kessler, 225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995. 
The f act that A. Ruffer & Sons declined to pay the drafts, thus break- 
ing the agreement with H. B. Hollins & Co. on the faith of which the 
drafts were purchased by the International Banking Corporation, 
should not defeat the right of the latter to be made good out of the 
securities against which it is admitted the drafts were drawn. 

We think the facts in the case are in principle not unlike those in 
Muller V. Kling, 209 N. Y. 240, 103 N. E. 138 (1913). It was held 
in that case that the circumstances attendant upon the purchase of a 
draft by plaintiffs from défendants' assignors disclosed that plaintiffs 
had parted with their money to such assignors on the supposed security 
of a fund to be created by the transfer by the drawers of a third 
party; that the rights of plaintiff to the fund arising from the pay- 
ment of that debt were theref ore superior to those of gênerai creditors 
of such assigner. The court applied the équitable doctrine that where 
the just and clear rights of a party to payment of a debt from a par- 
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ticular fund could be secured in no other way, the fund or its proceeds 
would be regarded as a trust for his better security. 

A trustée in bankruptcy takes the property of a bankrupt subject to 
equities in favor of third persons, whether arising out of the act of the 
bankrupt or by opération of law, provided the transactions are not in- 
valid as to creditors. Gage Lumber Co. v. McEldowney, 207 Fed. 255, 
124 C. C. A. 641 (1913) ; In re M. E. Dunn & Co. (D. C.) 193 Fed. 212 
(1912) ; In re McConnell (D. C.) 197 Fed. 438 (1912) ; Goodnough Mer- 
cantile & Stock Co. V. Galloway (D. C.) 171 Fed. 940 (1909). And we 
discover nothing in the transaction between H. B. Hollins & Co. and A. 
Ruffer & Sons, or between H. B. Hollins & Co. and the International 
Banking Corporation, which is invalid as to creditors. The receiver 
of H. B. Hollins & Co. consequently stands in the shoes of the bank- 
rupt firm, with no greater rights as against the plaintiffs than H. B. 
Hollins & Co. possessed. As between H. B. Hollins & Co. and the 
International Banking Corporation it would not be équitable to allow 
H. B. Hollins & Co. to appropriate the collatéral against which the 
drafts were, as a matter of fact, drawn, and against which the Inter- 
national Banking Corporation understood they were drawn, and upon 
the faith of which the purchase was made. 

If one without more agrées to give security upon spécifie property, 
the agreement to give the security in itself créâtes an équitable lien. 
If as an inducement to purchase drafts the buyer is given to under- 
stand that securities hâve been deposited to provide for the payment 
of the drafts offered for sale and on the faith of that understanding 
the drafts are purchased, as between the buyer and the seller an éq- 
uitable lien is created which gives the buyer of the drafts a right to 
hâve them paid out of the securities so deposited. As this would be 
the right as against the seller it is the right as against the receiver of 
thç seller. Bispham in his treatise on Equity, § 351, says : 

"In modem times the doctrine of équitable liens has been liberally extended 
for the purpose of facilitating mercantile transactions, and in order that the 
intention of parties to create spécifie charges may be justly and efCectually 
carried out. Any agreement sufflciently indlcatlng an Intention to make some 
particular property or fund therein described or Identlfled as security for an 
obligation créâtes a lien upon the property as respects that obligation." 

Order affirtned. 



In re SCOFIELD CO. 

Appeal of THOMAS. 

(Circuit Court of Appeals, Second Circuit June 27, 1914.) 

No. 244. 

Banketjptct (§ 349*)— FuNDs — Conteact with the United States— Resebve 
Peecentages — Rights of Sueety. 

Where a contract with the government for the construction of certain 
public work provided for the rétention of percentages until final comple- 
tion of the work, and the contracter executed a bond to perform the con- 
tract, and promptly make fuU payments fo ail persons supplying labor 
and materlals in the prosecutlon of the work, and after performance the 

*For otbw otM* iM un* tople A { iroiiBBK in Dec. A Am. Digi. UOT to date, A Rtp'r IndaxM 
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contracter became bankrupt and the surety settled with complainants for 
labor and materials remaining unpaid, belng required to expend an 
amount larger than the percentages retalned by the government, the pro- 
vision for such reHerve fund was for the beneflt of the surety, as well 
as for the protection of the government; and hence the surety was en- 
titled to the amount so retalned In préférence to the contractor's gên- 
erai creditors without référence to whether the original complalnants had 
an enforceable clalm thereon under Act Cong. Aug. 13, 1894, c. 280, 28 
Stat. 278 (U. S. Comp. St. 1901, p. 2523), authorizing such claimants, un- 
der certain circunistances, to sue on the contractor's bond. 

[Ed. Note.— P'or other cases, see Bankruptcy, Cent. Dig. § 533; Dec. 
Dig. § 349.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of bankruptcy proceedings of the Scofield Company. 
From an order declaring the FideHty & Deposit Company of Mary- 
land surety for the bankrupt under a bond to the United States, solely 
entitled to the fund of $46,327.55, held by Seymour P. Thomas as 
trustée, he appeals. Affirmed. 

Buriingham, Montgomery & Beecher, of New York City (Norman 
B. Beecher, WilUam F. Allen, and Roscoe H. Hupper, ail of New 
York City, of counsel), for appellant. 

O'Brien, Boardman & Flatt, of New York City (Frank H. Platt 
and Renwick F. H. Macdonald, both of New York City, of counsel), 
for appellee. 

Befare COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

ROGERS, Circuit Judge. A contract was made by the United 
States and the Scofield Company; a New York corporation, for the 
érection at Hampton Roads, Va., of certain piers and for the dredg- 
ing of the basin lying between the arms of the piers and for the deep- 
ening of the channel of approach to the basin from deep water. To 
secure the prompt and satisfactory performance of the contract, and 
in accordance with the act of Congress passed February 24, 1905, c. 
778, 33 U. S. Statutes at Large, p. 811 (U. S. Comp. St. Supp. 1911, 
p. 1071) a bond was duly executed by the Scofield Company in the 
pénal sum of $100,000 with the Fidelity & Deposit Company of Mary- 
land as surety. In this bond the Scofield Company agreed and cove- 
nanted to perform the work called for under its contract and in addi- 
tion agreed to "promptly make full payments to ail persons supply- 
ing it labor or materials in the prosecution of the work provided for 
in said contract." 

The government agreed to pay the contractor $385,000 for the work 
on the basis of estimâtes of wojk donc, a percentage of 10 per centum 
to be reserved from each payment "until the final completion and 
acceptance of the work." The contract was entered into in Novem- 
ber, 1906, and the work was completed on September 20, 1907, and 
was accepted by the United States. The Scofield Company (the con- 
tractor) went into bankruptcy on September 23, 1907, and on March, 

•For other cases see eame toplc & | numbeb in Dec. à Am. Digs. 1907 to date. & Rep'r Indexes 
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1908, the Unîted States paid over to the receivers of the bankrupt 
Scofield Company the sum of $45,453.66 and in September of the 
same year the additional sum of $985, which sums were the reserved 
percentages which the government had retained in its hands in ac- 
cordance with the terms of the contract. 

The Scofield Company had left unpaid claims of persons who 
had supplied it with labor and materials in the prosecution of the 
work it performed for the government under the contract above men- 
tioned, and the amount of thèse unpaid claims aggregated $139,781.60. 
The Fidelity Company, in discharge of its obligation as surety for 
the Scofield Company, satisfied thèse claims, and the total amount so 
expended was $85,625, the claimants having assigned their claims to 
the Fidelity Company on the payment to them of that amount. The 
Fidelity Company, therefore, insists that, as it was under légal ob- 
ligations as surety on the bond to satisfy thèse unpaid claimants, and 
as it has satisfied them, it is now entitled to assert an équitable lien 
on the reserved fund of some $46,000, which the United States re- 
tained in its hands in paying the contractor, but which, as we bave 
seen, it later turned over to the receivers of the bankrupt, and which 
is now in the hands of the trustée in bankruptcy. The question thus 
presented is whether, under the circumstances stated, the surety of 
the bankrupt contractor who has paid the claims of the laborers and 
materialmen has any equity in this so-called reserved fund which it 
can assert to the exclusion of the gênerai creditors. 

In 1894 Congress passed an act for the protection of persons fur- 
nishing materials and labor for the construction of public works. That 
act provided that any persons thereafter entering into a formai con- 
tract with the United States for the prosecution of any pubHc work 
should be required to exécute the usual pénal bond, with the additional 
obligation that such contractor would promptly make payments to ail 
persons supplying him with labor and materials in the prosecution of 
the work, and giving a right of actibn to such person or persons 
who had not been paid for their labor or materials and authorizing 
such person or persons to bring suit in the name of the United States 
for bis or their own benefit against the contractor and bis sureties; 
it being also provided that any such action should not involve the 
United States in any expense. Act Aug. 13, 1894, c. 280, 28 Stat. 
278 (U. S. Comp. St. 1901, p. 2523). 

In 1895 an additional act was passed which amended the previous 
act. This act provides that any person furnishing work or materials 
may intervene and be made a party to any action instituted by the 
United States on the bond of the contractor, and bave bis rights and 
claims adjudicated in such action,, but subject to the priority of the 
claim of the United States, and if suit is not instituted by the United 
States within six months f rom the completion and final settlement 
of said contract, then the person or persons supplying the contractor 
with labor and materials for which payment has not been made is 
authorized, subject to certain limitations, to bring suit on the bond in 
the name of the United States. U. S. Statutes at Large, vol. 23, p. 
811, 
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Thèse acts authorize suits upon the bond, the suits to be brought 
in the name of the United States and without expense to the United 
States. No suit was brought upon the bond given by the Scofield 
Company, and none was necessary, for the surety on the bond has 
satisfied the claimants. And in satisfying the claimants there is no 
doubt but that the surety, the Fidelity Company, has acted under a 
légal obhgation and not as a volunteer. 

There is nothing in this record to indicate that the United States 
withheld the reserved percentages for the benefit of the subcontrac- 
tors, unless such intention can be inferred from the language of the 
bond, which made it the duty of the contractor to pay promptly the 
subcontractors. The contract itself, in providing for withholding the 
percentages, does not state or explain the reason, at least so far as 
this record shows. It simply states that they may be withheld "until 
the final completion and acceptance of the work." This might seem 
to indicate that the purpose was simply to secure the government in 
case the work was not prosecuted promptly and faithfully, for the 
contract expressly provided that if for any of the reasons stated in 
the contract the United States found it necessary to terminate the con- 
tract, then it might deduct from the reserved percentages which it 
had withheld whatever sums it expended in completing the contract 
in excess of the stipulated price, and it allowed certain other déduc- 
tions to be made. And there was no authority given to pay any sub- 
contractors or deduct from the reserved fund any sums paid to any 
such persons. Nevertheless when the contract is construed in its en- 
tirety and in connection with the obligations imposed by the bond, it 
will be found that an equity was created in favor of the surety in the 
reserved fund to which it is the duty of this court to give effect. 

In Lawrence v. United States (C. C.) 71 Fed. 228 (1896) decided 
by Circuit Judge Simonton, the court considered the rights of per- 
sons supplying labor and materials to a contractor with the govern- 
ment of the United States, where the government had withheld from 
the contract price certain sums of money under conditions somewhat 
similar to those found in the contract made between the United States 
and the Scofield Company in the case at bar. In that case the court 
said: 

"But thèse laborers and materlalmen hâve no rights as agalnst the govern- 
ment, rights which can be enforced. There is no privity between them and 
the government., They are récipients of its bounty, debtors to its good will, 
objects of its provident care, In whose favor, suo ruotu, it exercises its right 
and privilège to withhold the money until their claims are satisfied. Nor 
hâve they any spécifie interest in the money so withheld. It is not neces- 
sarily applicable to their claims." 

In that case the United Strates had concluded a contract for build- 
ing a courthouse and post office for the sum of $76,290. The build- 
ing had been completed, but the government had v^ithheld the sum 
of $7,601.06. The reason assigned for withholding this amount was 
that a number of claims against the contractor for labor and materi- 
als supplied in connection with the contract had been filed in the de- 
partment. The right of the government seemed to be to withhold pay- 
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ment of the reserved percentages until the contracter made payment 
of the daims of the laborers and materialmen. And that was what 
the government in that case did. It insisted that the money withheld 
should be paid to such persons as came within the favored class, and 
who had furnished labor and materials. The court was of the opin- 
ion that the fund withheld belonged whoUy to the contractor, and that 
no one but the contractor could bring proceedings for the distribu-' 
tion of it. Until he consented that the money should be paid over to 
the laborers and materialmen the court declared that the laborers and 
materialmen had not a shadow of interest in the money in the treas- 
ury. There was no lien, no quasi lien, no trust. But the same con- 
tract came before the Circuit Court of Appeals in Greenville Savings 
Bank v. Lawrence, 76 Fed. 545, 22 C. C. A. 646 (1896), and was 
heard before Goff, Circuit Judge, and District Judges Hughes and 
Morris, the latter writing the opinion. In this case the court held 
that a person hàving a contract with the United States could not as- 
sign any part of the money coming to him thereunder so as to affect 
any one but himself, and that the acceptance by the disbursing agent 
of the United States of an order upon such fund was without validity 
as against third persons. The court further held that if the contractor 
failed to pay claims for material and labor, he could not, by an as- 
signment of moneys so withheld, give the assignée any standing to 
participate in the fund until ail labor and material claims had been 
paid. The contract contained the following stipulation: 

"And It Is further understood and agreed by and between the parties heret» 
that ît shall be a right and privilège of the said party of the first part to 
wlthhold any portion of the sum of money to be paid to said party of the 
second part under provisions of this contract in the event of the failure of 
the said party of the second part to promptly make payment to ail persons 
who may supply him veith labor and materials in the prosecution and comple- 
tion of the work herein provided for." 

In a suit brought to recover this fund which had been reserved un- 
der this stipulation the court said ; 

"It was a fund vi^ithheld under the stipulation of the contract for a particu- 
lar class of creditors, to which mère assignées of the fund do not belong, and 
the rights of such assignées, if they bave auy, njust be postponed until the 
creditors who hâve a spécial equity are paid." 

In the Greenville Case the right of the government to reserve the 
fund was, by express language of the contract, as we hâve seen, to 
come into existence "in the event of the failure of the said party of 
the second part to promptly make payment" to the subcontractors. 
In the case at bar there is nothing to expressly indicate that the re- 
served fund was to be withheld for subcontractors. 

The counsel for the trustée argued before us that the materialmen 
and laborers had no right, légal or équitable, to the reserved per- 
centages in the hands of the government, and that as the rights of 
the Fidelity Company could not, in any event, exceed the rights of 
the materialmen and laborers, it had no claim upon the fund which 
the government had withheld from the contractors, and whiph is 
herein in dispute. He urged upon us that the government was with- 
215 F.— 4 
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out power to wîthhold any part of the moneys due to the contra(.tor 
because of the nonpayment of those to whom the contracter might 
be indebted. In the brief he submitted he says : 

"The learned District Judge apparently thought that the opinion of the Su- 
prême Court in Henningsen v. United States Fldelity & Guaranty Ce, 208 
U. S. 404, 28 Sup. et. 389, 52 L. Ed. 547, justlfled the conclusion that the 
government was under some équitable obligation to see that the laborers and 
materialmen were paid. He was unable to explaln just what was meant by 
'équitable obligation,' but thought that the use of this term, In the opinion of 
the Suprême Court, necessarily présupposes some sort of property right In 
the laborers and materialmen in the reserved percentages." * * * For the 
présent it is enough to say that no one has been able tg suggest any prln- 
ciple whlch in the ordlnary use of the term confers upon the laborers and 
materialmen In the présent case any right, légal or équitable, which could be 
enforced againSt the reserved percentages in the hands of the government." 

It appears to us that the reserved percentages were withheld to se- 
cure the performance of thé contract. 

We are unable, however, to see that any real difBculty exists as to the 
rules which govern the facts of this case. It is not disputed that the 
claims which the FideUty Company has satisfied are claims which it 
was the duty of the Scofield Company to pay. In making the pay- 
ments it did the Fidehty Company discharged obhgations due from 
the Scofield Company for the performance of which the Fidelity 
Company was bound under the obligation of its suretyship. When 
the Fidelity Company assumed the obligation of suretyship its equity 
at once commenced with its obligation to see that the Scofield Com- 
pany duly performed ail the obligations which the contract with the 
government imposed upon it, including its obligations to promptly pay 
the laborers and materialmen. The Suprême Court in Prairie State 
Bank v. United States, 164 U. S. 227, 233, 17 Sup. Ct 142, 41 L- 
Ed. 412 (1896), held that a stipulation in a building contract for the 
rétention until the completion of the work of a certain portion of the 
considération is as much for the indemnity of him who may be guar- 
antor of the performance of the work as for him for whom the work 
is to be performed, and that it raised an equity in the f und to be cre- 
ated. In accqrdance with this doctrine the equity of the Fidelity Com- 
pany in this reserved fund cannot be successfully questioned. And 
the fact is quite immaterial that the contract which the Scofield Com- 
pany made with the government provided simply for the rétention of 
the fund until the completion of the work. A similar provision ex- 
isted in the contract in the Prairie State Bank Case, but that fact 
did not prevent the Suprême Court from regarding the reserved fund 
as withheld for the benefit of the surety, as well as for the protec- 
tion of the government. The doctrine of that case was reasserted 
by the Suprême Court in Henningsen v. United States Fidelity & 
Guaranty Co., 208 U. S. 404, 28 Sup. Ct. 389, 52 L. Ed. 547 (1908). 
Thèse cases show that the equity of the surety who pays the debts 
àrising under the contract will take precedence of any assignment of 
funds due from the government made by the contràctor. A fortiori 
the equity of the surety must take precedence of the gênerai creditors. 

Decree affirmed. 
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ELDORADO COÀL & MINING CO. v. MAEIOTTI. 

(Circuit Court of Appeals, Seventh Circuit. Apiil 14, 1914. Behearlng Dtnlcd 

May 12, 1914.) 

No. 2041. 

1. UouETS (§ 321*) — Fedebal Couets — JuBisDicTioN— Suit bt Alien. 

Under tbe express provisious of Cuusi. art. ii, ij 2, and Judicial Code 
(Act Marcti 3, 1911, c. 2;:!1, S 24, cl. 1, .'JO Stat. 101)1 [U. S. Coaip. St. Supj). 
1911, p. 135]), tlie District Court lias gênerai jurisdictiou of a suit by 
an alien against a citizen of the United States. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. §§ 845, 847-849 ; Dec. 
Dig. § 321.*] 

2. COUBTS (§ 276*) FEDERAL COUETS JUEISDICTION — PLACE OF SUIT SUIT 

IN Wkong Distbiot — Waivek. 

Judicial Code (Act Marcli 3, 1911, c. 231, 36 Stat. 1101 [U. S. Comp. 
St. Supp. 1911, p. 150]) § 51, provides tliat except as otberwise provided 
no civil suit shall be brought in any District Court against any person by 
any original process or proceediûg in any otlier distiùct tban that wbereof 
he Is an Inhabltant, but vvbere tbe jurisdictiou is founded only on di- 
versity of cltizenship, suit shall be brought only In tbe district of the 
résidence of either the plaintitf or défendant. Meld, that where a féd- 
éral court bad jurisdiction of the subject-iuatter, defe'ndaut's right to 
object on tbe ground that the suit was brought in the wroug district was 
one of privilège and might he and was waived by a gênerai appearance 
to deniur to tbe uaerits. 

[Ed. Note. — For otber cases, see Courts, Cent. Dig. § 815; Dec. Dig. 
§ 276.* 

Waiver of rlght as to district In which suit may be brought, see notes 
to Meniphls Sav. Bank v. Houchens, 52 C. C. A. 192; McPhee & Mc- 
Ginnity Co. v. Union Pac. R. Co., 87 C. C. A. 634.] 

3. Appeal and Errob (§ 874*) — Review — Record — Bill of Exceptions — Nb- 

cessity — Motion to Dismiss. 

Déniai of a motion to dlsmiss for want of jurisdiction because of mat- 
ters appearing on the face of the déclaration caunot be revlewed on a 
writ of error, where neitber the motion uor tlie ruling thereon was pre- 
served in the bill of exceptions. 

[Ed. Note. — For other ca.ses, see Appeal and Error, Cent Dig. S 2874; 
Dec. Dig. § 874.*] 

4. Appeal and Ebkob (8 516*) — Recobd — What CoNSTixuTBa — Bill or Ex- 

ceptions — Motions. 

Only the process, pleadlngs, orders, judgment, and such matters as are 
properly preserved In tbe bill of exceptions constltute the record on a 
Wrlt of error unless made so by agreeinent of tbe parties or order of 
court; motions based on matters dehors the record being not a part of 
the record unless made so by blU of exceptions or otberwise saved. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2332- 
2340; Dec. Dig. §616.*] 

5. Pleading (§ 204*) — Declakation — Codbts — Demubber. 

A demurrer to a déclaration and to each and every count thereof Is 
not good if any count states a cause of action. 

JEd. Note.— For other cases, see Pleading, Cent Dig. S§ 486-490; Dec. 
Dig. § 204.*] 

6. Pleading (§ 64*) — Déclaration — Duplicitt. 

Where a déclaration for injuries to a miner by the explosion of mine 
dust alleged that défendant willfuUy falled to sprlnkle a certain entry 

•For otber cases see same toplc & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In compllance with Its statntory duty, whereby an explosion was caused 
and conséquent injury to plalntlff, the count was not duplicitous. 

[Ed. Note.— For other cases, see Pleadlng, Cent Dig. §§ 134-137; Dec. 
Dlg. § 64.*] 

7. Master and Servant (§ 258*) — Ikjtjbiks to Servant — Connection be- 

TWEEN Négligence and Injury. 

Where a déclaration for injuries to a miner chargea that défendant 
negllgently failed to comply witli its statutory dufy to sprlnkle a certain 
entry, and tlien cliarged that, by reason of the heavy dust In the road- 
way and as a resuit of defendant's failure to sprlnkle, an explosion oc- 
curred by which plaintiff was injured, it sufflciently connected the dusty 
condition of tbe road with the explosion. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §S 
816-836; Dec. Dig. § 258.*] 

8, Master and Servant (§ 250%, New, vol. 16 Key-No. Séries) — Injuries to 

Servant — Employbrs' Liability Act — Kepeal — Woekmen's Compensa- 
tion Law. 

Illinois Mining Act (Hurd's Rev. St 1913, c. 93) | 29, cl. (c), provldea 
that if and whenever there shall be in force in the state a statute pro- 
viding for compensation to workmen for ail injuries received in the course 
of their employment the provisions thereof shall apply In lieu of tho 
right of action for damages provided by such act. Illinois Workmen'a 
Compensation Law, § 1 (Hurd's Rev. St 1913, c. 48, § 126), provides that 
Is shall be optlonal with the employer whether he will accept the provi- 
sions of the act and the same option Is accorded to the employé. Held, 
that the application of such act being optlonal with either or both par- 
ties, It did not repeal the minlng act so far as to deprive an injured 
miner of a right of action thereunder for injuries sustained through his 
employer's omission to perform a duty imposed thereby. 

In Error to the District Court of the United States for the East- 
em District of Illinois; Francis M. Wright, Judge. 

Action by Ugo Mariotti against the Eldorado Coal & Mining Com- 
pany. Judgment for plaintifï, and défendant brings error. Affirmed. 

Défendant In error, who is described in the déclaration as a citizen of tho 
kingdom of Italy and a résident of the state of Illinois and cl the Eastern 
district of Illinois, recovered judgment in the District Court for said dis- 
trict against plaintiff in error, described in the déclaration as a corporation 
organlzed and existing under the laws of Indiana, in the sum of $2,500, to 
le verse which the présent writ of error was sued out 

The déclaration contains flve counts. Of thèse we deem it necessary, for 
the présent purposes, to consider only the flfth. By way of Inducement this 
count sets out that plaintifC in error wag, at the tlme of the injuries in said 
count named, engaged In operating the Seagraves mine, owned by it, situate 
near the city of Eldorado in the county of Saline, state of Illinois ; that de- 
fendant in error was, and for a long time had been employed by plaintiff In 
«rror in the opération of the mine as a coal miner; that it was the duty of 
plaintiflC in error to comply with the statutes of Illinois in relation to coal 
mines and pertainlng to the protection of its employés therein, parUcularly 
the provision of the statute requiring it to hâve a mine manager at said 
mine charged with the duty to see that ail the dusty haulage roads were thor- 
oughly sprinkled at regular intervais as designated by thè mine inspecter, 
and to hâve the passageways, roadways, and entries of the mine regalarly 
and thoroughly sprayed, sprinkled, or cleaned whenever the same became so 
<iry that the air was charged with dust, and thereupon charges that at the 
time of the accident défendant In error was down in said mine engaged in 
the performance of his duties under plaintifC In error's direction ; that plain- 
tiff in error then and there failed to comply with said statute by willfuUy 

«For otber cases sea same topic & i numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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falling on that day and for a long tlme prlor to that day, to see that the 
roadway known as the third west north entry, in wMch défendant in error 
and others were required to pass in the course of thelr duties, and which was 
so dry that the air therein was charged with dust, was thoroughly sprinkled, 
sprayed, or cleaned, and avers that by reason of said willful violation of 
said statute and such failure to comply therewith on plalntiff in error's part, 
défendant in error entered Into a certain portion of the said mine, which 
was a dusty haulage road and ^as in a dangerous condition by reason of 
the heavy dust in said roadway and plaintiff in error's willful failure to 
sprinkle the same, which condition was known to plaintiff in error, and as a 
resuit of the said dust and the failure to sprinkle said roadway an explosion 
occurred at that place, in conséquence whereof défendant in error was then 
and there suffocated and hls lungs clogged by poisonous gas arising from said 
explosion, and greatly brulsed, etc. 

There appears in the record a motion by plalntiff in error speclally limiting 
its appearance for that purpose, asking that the suit be dismissed for want 
of jurisdlction of said District Court for the Eastern District of Illinois, on 
the ground that it appeared from the déclaration that défendant in error was 
a citizen of the kingdom of Italy, and that plaintiff in error was a citizen of 
the State of Indiana, and that therefore the suit had been brought In the 
wrong district. Neither this motion nor any ruling thereon has been pre- 
served in the bill of exceptions. On the same day on which said motion ap- 
pears to bave been flled, said court entered an order flnding that both parties 
appeared in court by thelr respective attorneys, and reading as follows, vlz. : 
"And now the défendant, by its said attorneys, flled and présents to the 
court its motion to dismiss tlils suit. And the court, now having heard the 
arguments of counsel for the respective parties hereto upon the said motion 
of défendant to dismiss and not now being fully advlsed in the premises, takes 
said motion under advisement." Afterwards and on the following day the 
court ordered that said motion be overruled. Thereupon plaintiff in error flled 
a gênerai and spécial demurrer to the déclaration and each count thereof, al- 
leging the duplicity thereof, thelr failure to state a cause of action and the 
repeal of said minlng act by reason of the passage of the so-called Workmen's 
Compensation Act by the Illinois Législature. This demurrer was overruled. 
Plaintiff in error having elected to stand by Its demurrer, the cause went to 
a jury and judgment was entered. on the verdict for $2,500 as aforesaid. 

The errors assigned are: (1) The refusai of the court to dismiss the cause 
for want of jurlsdiction ; (2) the ovarruling of the gênerai and spécial de- 
murrers ; (3) the judgment was contrary to law. 

William E. Wheeler, of East St. Louis, 111., for plaintiff in error. 
Charles H. Watson and Charles B. Elder, both of Chicago, 111.; for 
défendant in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
[1, 2] Under section 2 of article 3 of the Constitution, and as enacted 
by Congress in clause 1 of section 24 of the Judicial Code of 1911, the 
District Court had gênerai jurlsdiction of a suit brought by an alien 
against a citizen of the United States. By section 51 of the Judicial 
Code aforesaid, it is enacted that : 

"Bxcept as provided in the six succeeding sections, no civil suit shall be 
brought in any dtstrict court against any person By any original process or 
proceeding in any other district than that whereof he is an inhabitant; but 
where the jurisdlction is founded only on the fact that the action Is between 
citizens of différent states, suit shall be brought only In the district of the 
résidence of either the plaintiff or the défendant" 

Where, as hère, the court has jurlsdiction of the subject-matter, 
the right of the défendant to object upon the ground that the suit was 
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brought in the wrong district, unlike the objection of a gênerai lack 
of jurisdiction of the subject-matter, is one of privilège which may 
be waived by the défendant, and is waived if not specifically asserted 
and maintained. 

In Interior Construction Co. v. Gibney, 160 U. S. 217, 16 Sup. Ct. 
272, 40 L. Ed. 401, the court says : 

"But the provision as to the particular district in which the action slialt 
be brought does not touch the seneral jurisdiction of the court ovev sucli a 
cause b'etween such parties; but affects only the proceedlngs talJen to bring 
the défendant within such jurisdiction, and is a matter of personal privilège, 
which the défendant may insist upon, or may waive, at his élection ; and the 
defendant's rlght to object that an action within the gênerai jurisdiction of 
the court is brought In the wrong district is waived by entering a gênerai ap- 
pearance without taking the objection." 

In support of this proposition the court cites In re Keasbey & Mat- 
tison Co., 160 U. S. 229, 16 Sup. Ct. 273, 40 L. Ed. 402, and many 
other cases. The rule has been f ollowed by the several Circuit Courts, 
in Re Woodbury (D. C.) 98 Fed. 839, Scott v. Hoover, 99 Fed. 
251, Platt V. Mass. Real Estate Co. (C. C.) 103 Fed. 706, and in Oc- 
cidental Consolidated Mining Co. v. Comstock Tunnel Co. (C. C.) 120 
Fed. 519. 

Whether under section 51 suit may be brought in the district of 
the résidence of the plaintifï, only when the plaintiff is a citizen of 
one of the United States, and whether, if the foregoing be the cor- 
rect interprétation of the statute, the treaty with Italy overrides the 
statute and gives an Italian subject the right to sue in the district of 
his résidence in the United States, are questions we do not consider, 
because, the right to be sued in one's own district being a personal 
privilège that may be waived, we find f rom the record that the ob- 
jection was waived. 

[3] In the printed record, as abbve set out, there appears what 
purports to be a motion made by plaintiff in error in the District Court, 
to dismiss the suit for want of jurisdiction for matters that appear 
upon . the face of the déclaration. Neither this motion nor any rul- 
ing thereon was preserved in the bill of exceptions and as a motion 
it is, therefore, not before this court. 

[4] Only the process, pleadings, orders, judgment of the court and 
such matters as are properly preserved in the bill of exceptions, can 
be deemed aS constituting the record, unless made so by agreement 
of parties or order of court. Sargeant v. State Bank of Indiana, 12 
How. 385, 13 L. Ed. 1028; Fisher v. Cockerell, 5 Pet. 248-254, 8 
L. Ed. 114; United States v. Taylor, 147 U. S. 699, 13 Sup. Ct. 
479, 37 L. Ed. 335 ; Freeman on Judgments, § 79 ; Loeb v. Co- 
lumbia Township Trustées, 179 U. S. 472-482, 21 Sup. Ct. 174, 45 
L. Ed. 280. Motions based on matters dehors the record are expressly 
held to be not a part of the record unless preserved in a bill of ex- 
ceptions or otherwise saved as above noted. Sargeant v. State Bank 
of Indiana, and other cases cited supra. It foUows, therefore, that 
this motion, if it were one requiring préservation by bill of exceptions,, 
was not preserved. 
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It will be seen that the order of May 5, 1913, faits to show that 
the motion to dismiss therein set out was based upon the claim that 
plaintiff in error asserted the privilège of being sued in its own dis- 
trict. Nor is there any presumption that such was the case. If, 
however, it be urged that since the first motion was based on facts 
appearing in the déclaration it should be treated as a spécial demur- 
rer, the record faiis to show that the court ever disposed of it, in 
which case ail right of plaintifï in error now to insist on the further 
■considération of its objection to the jurisdiction of the District Court 
for the reason set out was waived by its appearance generally for 
the purpose of demurring to the merits of the cause. Thus, from 
whatever point of view the case is considered, the objection must 
be held to hâve been waived under the authorities above cited. 

[5-7] Plaintifï in error, as above stated, filed its demurrer to the 
déclaration and to each and every count thereof. If any count of 
the déclaration be found to be good, then the judgment will not be dis- 
turbed. Section 71, c. 110, Statutes of Illinois (Revision of 1909); 
North v. Kizer et al, 72 111. 173-176; ConsoUdated Coal Co., etc., 
v. Scheiber, 167 111. 539-541, 47 N. E. 1052. Whether or not the 
demurrer should hâve been sustained to counts 1 to 4 inclusive, we 
do not hère détermine. While count 5 sets up several duties cast upon 
the plaintiff in error by the statute, only one breach is alleged, namely, 
that plaintiff in error willfuUy failed to see that the roadway known 
as the third west north entry, which, as plaintiff in error knew, was 
so dry that the air therein was clogged with dust, was thoroughly 
sprinkled, sprayed, or cleaned, as by the statute required, whereby the 
explosion and conséquent injury to défendant in error were caused. 
The count is single, and therefore not open to the charge of duplicity. 
The contention of counsel for plaintiff in error that the count fails 
to connect the dusty condition of the road with the explosion is with- 
out merit. The déclaration allèges that: 

"By reason of the heavy dust in said roadway and as a resuit of the failure 
to sprinkle the said roadway an explosion occurred." 

It would be à diiïicult matter, without setting forth evidentiary 
facts, to State the ultimate facts in any other way. The count must 
therefore be held to be good. 

[8] Plaintiff in error also insists, as a ground of demurrer, that the 
said mining act had, before the time of the accident, been repealed 
by the passage of the so-called Workmen's Compensation Act by the 
Illinois Législature. Clause (c) of section 29 of the mining act pro- 
vides : 

"That if and whenever there shall be In force in this state, a statute or 
statutes providing for compensation to workmen for ail injuries received in 
course of their employment, the provisions thereof shall apply In lieu of the 
right of action for damages provided in this act." 

Section 1 of the Compensation Act makes it optional with the em- 
ployer whether he will accept the provisions of that act. The same 
option is accord ed to the employé. A statute whose opération is de- 
>pendent on the will of the persons to be affected thereby is not such 
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a statuts (a law of universal obligation) as dearly was contemplated 
by clause (c) of section 29 of the Mining Act. If the Compensation 
Act was intended to repeal the Mining Act, why make any provisions 
for the trial of a cause in which the plaintiff refused to accept the 
terms of the Compensation Act ? Where and under what law would 
the employé seek relief were he to refuse the provisions of the act? 
Why give each party an élection of remédies if there be no other 
remedy than that of the Compensation Act? The point is devoid of 
merit and may not, with reason, be deduced from the statute. 

The demurrer was rightly overruled by the District Court, and the 
judgment of that court is affirmed. 



UNITED STATES T. ATLANTIC COAST UNE R. CO. 

(Circuit Court of Appeals, Fourth Circuit June 9, 1914.) 

No. 1228. 

1. PosT OmcE (§ 22») — TRANapOBTATioN OF Mails — Négligence of Serv- 

ants— Liabilitt OF Carrier. 

A rallroad In transportlng the mails Is not relleved from liablUty for 
the négligence of its servants because It is performing a public functlon, 
but is liable aecording to Its contracts for any loss due to its corporate 
négligence or the négligence of any of its servants. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 40, 41 ; Dec. 
Dig. § 22.*] 

2. PosT Office (§ 22*) — Maii, Mattbr— Propebtt Bights. 

The United States has a property right in the mails, and may recover 
from any person to whom the mails are intrusted direct damages for 
loss or delay due to the bailee's négligence, whlch would be the labor 
and time necessary in the effort to recover the varions parcels and the 
disarrangement of the post office business, and also the value of the mail 
lost for the beneflt of the owners, unless the contract négatives such lia- 
bility. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 40, 41; Dec. 
Dig. § 22.*] 

8. Post Office (§ 22*) — Tbanspobtation of Mails— Go vebnmbnt Contract 

— NONMAILABLE MATTER DiAMONDS. 

Since a govemment contract with a rallroad company for the trans- 
portation of mails only obligates the carrier to exercise due care in the 
transportation of legltimate mail matter, the government may not recov- 
er for loss pf diamonds, whlch are nonmallable, due to the carrier's al- 
leged négligence. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 40, 41 ; Dec. 
Dig. §22.*] 

4. PosT Office (| 22*) — ^Tbanspoetatios of Mails — IjOss — Government's 

LlABILITY TO OWNEB. 

The government is not responslble to the owner of mail lost in trans 
portatlon. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 40, 41 ; Dec. 
Dig. § 22.*] : ' 

•For other cases see same topic & S numbeb In Dec. £ Am. Digs. 1907 to date, & Rep'r Indexe» 
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S. PoBT Office (§ 22*) — Tbanspoetation ok Mails — Liabilitt fob Loss— 

GOVEBNMENT'S KeMEDY, 

Post Office Régulation, | 1489, relating to the dutles of railroads wlth 
respect to transportation of the mails, provides that fines may be impos- 
ed at the discrétion of the Postmaster General for each of several de- 
linquencies, including the sufCering of mail to become wet, lost, injured, 
or destroyed, or conveying or keeping It in a place or manner that ex- 
poses it to déprédation, loss, or in jury. Ueia, that in the absence of a 
provision in the govemment's contract with a railroad for transportlng 
mails that the railroad Company should be liable for damage caused by 
injury to or loss of mails, the remedy by fine provided by such régulation 
constituted an exclusive remedy. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 40, 41 ; Dec. 
Dig. § 22.*] 

In Error to the District Court of the United States for the Eastern 
District of North Carolina, at Wilmington ; Henry G. Connor, Judge. 

Action by the United States of America against the Atlantic Coast 
Line Railroad Company. Judgment (206 Fed. 190) for défendant, and 
the United States brings error. Affirmed. 

Chapman W. Maupin, Spécial Asst. U. S. Atty., of Washington, D. 
C. (H. F. Seawell, U. S. Atty., of Carthage, N. C, and Francis D. 
Winston, U. S. Atty., of Windsor, N. C, on the brief), for the United 
States. 

George B. EUiott and W. A. Townes, both of Wilmington, N. C, for 
défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The United States as plaintiff in its 
own interest, and in the interest of the senders of certain pièces of 
mail matter committed to its possession as bailee of said senders, 
brought this action against the Atlantic Coast Line Railroad Company 
in the United States District Court for the Eastern District of North 
Carolina. 

It is alleged in the complaint that prior to and on the 18th day of 
April, 1904, and thereafter, the défendant as a common carrier was 
under contract with the government, made pursuant to the act of Con- 
gress, to carry the United States mails on route No. 118,002 on its rail- 
road between Weldon, in the state of North Carolina, and the line 
separating North Carolina and South Carolina, at a stipulated price, 
and that in pursuance of said contract the government had delivered 
to the défendant, and the défendant had in its possession under said 
contract, certain mail equipment of the value of $135.85, which was 
being transported by the défendant in its mail car on April 18, 1904, 
and that under said contract on said date défendant had in its pos- 
session as bailee of the government a certain railway post office car, 
and certain registered, ordinary, and foreign mail matter described, the 
mail matter being of the total value of $9,151.54; that on said April 
18, 1904, by reason of the négligence of the défendant in leaving a 
portion of a f reight train on its main track at Lucama, N. C , on de- 
f endant's railroad, on said mail route, at the time when the def endant's 

*For other cases see same tapie & S numbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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irain carrying the mail car was scheduled to pass said point, defendanl's» 
train carrying said mail car and mail equipment and mail matter was 
wrecked, and said car, equipment, and mail matter burned; and that 
thereafter the défendant negligently failed to guard, care for, and 
protect the débris of the mail car and mail matter, and rifled, and 
permitted other persons, including its own agents and employés, to 
rifle, pillage, search for and carry away, certain indestructible stones, 
diamonds, part of said mail matter known by défendants to be in said 
débris, the same having been placed in the mails in Paris, France, ad- 
dressed and consigned to persons at Havana, Cuba. The défendant 
filed its answer, admitting the contract to carry the mail as alleged, 
but denying its négligence in the respects charged and its liability under 
the law to the government, either for the mail equipment alleged to 
hâve been burned or destroyed, or for the mail matter destroyed, lest, 
or permitted to be carried away eut of the débris of said wrecked mail 
car. The défendant further sets up by way of answer that, as to the 
first alleged cause of action, the mail equipment alleged to hâve been 
destroyed, the défendant had paid the government $500 on October 2, 
1906, as a fine imposed by the Postmaster General in fuU payment, ac- 
cord, and satisfaction therefor, and. the défendant, by way of further 
answer as to the second and third causes of action, the allégations of 
the government that certain mail matter had been negligently destroy- 
ed, and not properly safeguarded and cared for among the débris of 
the wrecked car, set up the North Carolina three-year statute of limita- 
tions in bar of the government's right to recover. 

Certain issues were submitted to the jury, upon which thè jury re- 
turned a verdict finding that the collision of the defendant's trains was 
not caused by the négligence of the employés in charge of the train 
carrying the mail car, but was caused by the négligence of the servants 
and employés of the défendant in charge of the freight train, and that 
the government's mail equipment, of the value of $135.85, was destroyed 
by reason of said collision, and that the mail pouch containing certain 
mail matter, diamonds, of the value of $6,208.27, was destroyed by rea- 
son of the collision of said trains, and that a certain article of regis- 
tered mail of domestic origin, of the value of $2.50, consigned to 
Smoaks, S. C, was also destroyed by reason of said collision. 

The court, under stipulation of counsel, found the foUowing facts, 
namely: That the defendant's agents, servants, and employés did not 
fail to exercise due care in saving said diamonds after they had notice 
that they were in said mail car at the time of the collision and destruc- 
tion thereof ; that the collision of defendant's train No. 35 with No. 
8, on April 18, 1904, was not caused by the négligence of the défend- 
ant corporation. The court further found, under stipulation of coun- 
sel, that the défendant and its employés did not hâve notice of the fact 
that the said diamonds were in the said mail car prior to the collision. 
And the court further found the following facts, to wit: That the 
diamonds in said mail car were placed in the post office in violation of 
the laws and postal régulations of the republic of France and of the 
laws and postal régulations of the United States, and in violation of 
the terms and provisions of the postal convention concluded between. 
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the United States and the republic of France, and in force April 8, 
1904, and that the owners and senders o£ said diamonds had thereto- 
f ore been paid therefor by the insurance company insuring safe trans- 
mission and delivery thereof. The court, upon ail the facts found by 
the jury and by the court, and the admissions in the pleadings, adjudg- 
ed that the government was not entitled to recover of the défendant 
either for the loss of the mail equipment, or loss of the mail matter, 
either of foreign or domestic origin, occasioned by reason of the colli- 
sion of said trains, or by reason of any failure of the défendant to ex- 
ercise proper care in safeguarding the débris of the burned car and 
preventing the rifling, searching for, and carrying away of diamonds 
found therein, and judgment was entered accordingly, to which plain- 
tiff excepted, and the case cornes hère on writ of error. 

Many questions of far-reaching importance were passed upon by the 
court below in the trial of this case. It is earnestly insisted by counsel 
for the government that the court below tried this case upon an er- 
roneous theory as respects the relative rights of the parties to this 
controversy. The learned judge who heard this case filed a very able 
opinion, dealing at length with the various questions that were pre- 
sented, as to most of which we are in hearty accord. (D. C.) 206 Fed. 
190. 

[ 1 ] We do not think the position tenable that the railroad was not 
liable for the acts of négligence of its agents because it was performing 
a pubHc function. Having the mail in its possession, like other bailees, 
it was liable according to its contracts for any loss due to its corporate 
négligence, or the négligence of any of its servants. This was an 
incident to the relations of bailor and bailee. 

[2] It is well settled that the United States has a property right in 
the mails. Searight v. Stokes, 3 How. 151, 11 L. Ed. 537; In re Debs, 
158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092. This being so, it may 
recover from any person to whom it intrusted its mails damages for 
their loss or delay due to the bailee's négligence. The direct damages 
for loss of mail would be the labor and time necessary in the effort to 
recover the various parcels and the disarrangement of the post office 
business. The government could also recover the value of the mail 
lost for the benefit of the owners of the mail, provided the contract 
did not négative the idea of the liability extending that far. 

It does not matter what we call the relation between the governmenl 
and the railroad, the essential thing is that the railroad company as- 
sumed the obligation to use due care to hâve a safe track for the mail 
car to run on, and when it was négligent in that respect it became re- 
sponsible for any damage to the government due either to its own nég- 
ligence or that of its servants. The distinction urged between the nég- 
ligence of the company itself and its servants on an issue of this sort 
is artificial and unsupported by any substantial reason. It may be 
true that, as between the owner of the mail matter seeking to fix the lia- 
bility un the railroad for his lost property and the railroad itself, the 
railroad is a public ageilcy, but as between the government and the 
railroad contracting to carry its mail, the railroad company is liable as 
a party to a private contract. 
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[3] The damagas recoverable for négligence at the suit of the gov- 
ernment could not extend, however, beyond the contractual obligation 
of , the railroad company, and that obligation was to exercise due care 
in carrying that which was legitimate mail matter. It did not assume 
the obligation to carry with due care as mail matter property which 
was not mailable. Under régulations of the postal convention it ap- 
pears clearly that diamonds were not mailable, and therefore the obliga- 
tion could not be forced upon the railroad company to take care of 
them ; and there is not any évidence that the railroad company knew 
they had been placed in the mail. Therefore the government could not 
recover the value of the diamonds even if the government itself had 
been the owner. 

[4, 5] The main difïiculty is as to the measure of liability, for the 
railroad's négligent loss of mail, that is, whether it extends to the value 
of the property lost. The government is not responsible to the owner 
of mail lost in transportation. The postal régulations of the govern- 
ment under which its mail is carried, and which the railroad assumes 
as part of its contract, set out numerous duties and obligations imposed 
on railroads. There is a very strong presumption that if the intention 
had been to impose upon railroad companies the very onerous obligation 
of being responsible for the value of ail mail lost through its négli- 
gence, this obligation of such vast conséquence to both parties would 
hâve been clearly and directly expressed in the régulations. The ab- 
sence of such expression créâtes a strong implication that it was not 
the intention to impose such liability. The implication against liabil- 
ity in such case is strongly indicated in German, etc., Co. v. Home, etc., 
Co., 226 U. S. 220, 33 Sup. Ct. 32, 57 L. Ed. 195, 42 L. R. A. (N. S.) 
1000; Atchison, T. & S. F. Ry. v. United States, 225 U. S. 640, 32 
Sup. Ct. 702, 56 L. Ed. 1236. This view is further supported by the 
fact that where the government intends to impose such liability it is 
usually expressed in the written undertaking exacted f rom the party 
who undertook to carry the mail. National Surety Co. v. U. S., 129 
Fed. 70, 63 C. C. A. fl2 ; United States v. American Surety Co. (C. C.) 
155 Fed. 941 ; United States v. American Surety Co. (C. C.) 161 Fed. 
149; Id., 163 Fed. 228, 89 C. C. A. 658. Section 1489 of the régula- 
tions relating to the duties of railroads with respect to carrying the 
mail, to which the company agreed as a part of its contract, provides 
that fines may be imposed, at the discrétion of the Postmaster Gen- 
eral — 

"for each of the foUowing delincLuencles, unless satlsfactory excuse be made 
In due time * • • (b). Sufïerlng the mail, or any part of it, to become 
wet, lost, injured, or destroyed, or conveying or keeping It in a place or man- 
ner that exposes It to déprédation, loss or Injury." 

So that there is not only an absence of any expression imposîng the 
obligation to be responsible for the value of mail, but there is an af- 
finnative expression of a différent conséquence of allowing the mail ta 
be lost. 

There is a légal and natural presumption that the contract is intend- 
ed only for the benefit of those who make it, and not for that of others 
not parties to the contract. German, etc., Co. v. Home, etc., Co., su- 
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pra. The fact that a breach of the contract by the négligence of the 
Company would entail little money loss on the government, because it 
was net Hable to the owners of mail, and the possibility of immense loss 
to such owner from the loss of a mail car, must hâve been in the view 
of the Post Office Department, as well as of the railroad company. 
And if there had been an intention to impose upon the railroad com- 
pany an obligation which did not devolve upon the Post Office Depart- 
ment, surely it would hâve been stated in the régulations. This is con- 
vincing that both parties contemplated that the government would rely 
for redress on the amount to be exacted at the discrétion of the Post- 
master General, and intended that as an exclusive remedy. 

It is also insisted that the court below erred in holding that the suit 
is barred by the statute of limitations. In our view of this case, we 
do not deem it essential to pass upon this question, feeling as we do 
that a détermination of the same is not at ail necessary in order to reach 
a correct conclusion as to the questions presented. 

For the reasons stated, we are of opinion that the judgment of the 
lower court should be affirmed. 

Affirmée. 



In re CANTOR et aL 

(Circuit Court of Appeals, Second Circuit Aprll 7, 1914.) 

No. 54. 

L Bankrtjptct (§ 241*) — Pboceedings — Examination or Bankeupt — Coir- 
TKMPT Pboceedings — Leave to Move. 

Where proceedings for the examination of a bankrupt were instltuted 
by petltloning creditors and conducted by their counsel before the ap- 
pointment of a recelver or trustée, an outside creditor, in the absence of 
any application to intervene or allégation of apathy, incompétence, or 
neglect, or interest on the part of petitioning creditors, was not author- 
ized to institute proceedings to punish the bankrupt for contempt with- 
out leave. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 398, 402-404, 
408, 409 ; Dec. Dlg. § 241.*] 

2. Bankbuptct (I 241*) — Examination of Bankeupt — Unsatisfactoey Tes- 
TiMONT — Contempt. 

During the examination of a bankrupt at the Instance of petltloning 
creditors prier to the appolntment of a recelver or trustée, he was asked 
to produce the cashbook of the bankrupt flrm, of which he was a mem- 
ber, and he testifled that he last saw the book In the office of the flrm 
shortly before the appolntment of a custodian of Its property and left It 
where he saw it Held, that in the absence of a certiflcate of the spé- 
cial commlssioner taking the testlmony, Indicating that in hls opinion the 
wltness testifled falsely or withheld information which he mlght hâve 
glven, the testlmony did not Indicate such falsity or concealment on its 
face as would justlfy contempt proceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §{ 398, 402-404, 
408, 409; Dec. Dlg. § 241.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

*For othsr cases see same tapie & i nvmbbb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indezw 
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This cause cornes hère on pétition to revise an order of the Dis- 
trict Court, Southern District of New York, denying the appfication 
of the petitioner to adjudge Samuel A. Cantor, a meraber of the bank- 
rupt firm of Cantor Bros., guilty of contempt for failure to comply 
with an order requiring him to produce, on examination bef ore a spé- 
cial commissioner, the cashbook of the firm of which he was a mem- 
ber. The original application to punish for contempt included as one 
o: its grounds a charge that Cantor had testified falsely in the course 
of his examination. In view of the récent décision of this court in 
Re Kahn, 204Fed. 581, 123 C. C. A. 107, the petitioner has not sought 
to review the order denying the application in respect to the question 
of false testimony. 

The following is the opinion of Hand, District Judge, in the court 
below : 

Samuel A. Cantor and Solomon Cantor, during the flrst six months of the 
year 1912, were doing business at 110 Hester street, in the clty of New York, 
as rétall merchants in dress goods, silks, and woolens. On the 29th day of 
July, 1912, ereditors of the firm tiled a pétition in banlîruptcy agalnst them, 
and on the same day the court appolnted one Bernard J. MacOorry custodian 
of their property. A clerli of the attorney for the petitioning ereditors at 
once went to the shop at 110 Hester street and loolied for ail boolis. He 
swears that he found none, except one old checkbook. 

This court issued an order on August 7, 1912, dlrecting both bankrupts to 
appear before the deputy clerk of the court, appointed as spécial commis- 
sioner, under section 21a (Act July 1, 1898, c. 541, 30 Stat. 552 [U. S. Comp. 
St. 1901, p. 3430]). to be examuied concerning their acts, conduct, and their 
property; an adjudication having been entered theretofore. The bankrupt 
appeared on the 22d, 29th, and 30th of August before the commissioner and 
was examined at some length. Thereafter an order to show cause was ob- 
talned from this court on the 5th day of October, 1912, on pétition of one 
Frederick W. Wakefield, who allèges that he is the crédit manager of a cor- 
poration which is one of the ereditors of the bankrupt, asking that the bank- 
rupt Cantor be punished for contempt of court upon the ground that the bank- 
rupt testlfled perjuriously and falled to submit to an examination conceming 
his affaira, and llkewise that he concealed and still conceals his cashbook. 

There are mlxed together in this application two quite distinct proceedings, 
the incidents of, as well as the theory underlying, each of which is whoUy 
différent. There is, flrst, a pétition to punish for contempt for failure to 
turn over a cashbook; there is, second, an application to punish for perjury 
on the examination. The tirst of thèse is a civil remedy designated to assist 
the administration of the estate ; the second is a criminal contempt in which 
the court is in theory an aetor and is vindicating its authority. 

As to the flrst, I hâve always held as a practical matter of convenience 
that the receiver, when there is a receiver, should hâve in his hands the 
conduct of such matters In the flrst instance unless some other person inter- 
ested should show that the receiver was not doing his duty. Hère there was 
■no receiver, but only a custodian, whose duty Is only to préserve the assets 
and await the appointment of a trustée. The order for examination was ob- 
talned by the petitioning ereditors, with whom the petitioner hère had no 
connection. It is true that at one of the three hearings at which the bank- 
rupt was examined Mr. Rosenberg conducted the examination, but It was as 
counsel for the petitioning ereditors. I do not think that, without some 
ground shown, third persons may Intervene to enforce by civil remedy sub- 
pœnas and orders obtained by the petitioning ereditors* I do not mean that 
if suggestion were made of apathy, or incompétence, or neglect from interest, 
-that I ahôulâ not permit any créditer to intervene, but, where nothing ot the 
sort is suggested, the petitioning ereditors who hâve got the order and con- 
ducted the examination are, Uke a receiver, entitled to control its enforce- 
ment. 
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As to the crîmlnal contempt, quite différent considérations control, and 
any person who will undertake It may suggest to the court the property of 
some action and become amicus curiœ for so long as he wlU. However, this 
is a contempt primarily of the tribunal before which it arlses, just as much 
hefe as though It were a case of disorder. The real moving party Is the 
commissioner who flnds himself impeded In the discharge of his duties. Of 
course, he has no power to punish for contempt, but he may certify the facts, 
like a référée. Thls is the proper course as much as though the witness had 
by disorderly. Insolent, or threatening conduct broken up the hearing. The 
person aggrieved la the commissioner and through him the court, but the 
initiation of the proceeding should be his. 

There Is an especlally proper reason for thls, becanse in the case of al- 
leged perjury so much dépends upon the witness' bearlng. When his words 
appear in prlnt, it Is sometimes possible to see that he is either evaslve, or 
a downright perjurer, but generally It is extremely dlfflcult to tell. This is 
especlally true in the case of men of small éducation, to whom English Is 
not a native tongue. Again and agaln such men wlthin two consécutive sen- 
tences give the most contradictory answers. It Is quite clear that they can- 
not mean thls deliberately, but that they hâve not understood. In crlminal 
contempts the accused has ail the substàntive beneflts of one indicted (Gom- 
pers v. Bucks Stove & Range Co., 221 U. S. 418, 444, 31 Sup. Ct. 492, 55 L. 
Ed. 797, 34 L. R. A. [N. S.] 874), among them that of the degree of proof 
and without some certlflcate of the commissioner I certainly cannot say on 
thls record that beyond a reasonable doubt this man was deliberately block- 
ing the course of the proceeding by swearlng to what he knew was false. 
The power undoubtedly exlsts, but It ought to be used very clrcumspectly. 
By that, X do not mean that it ought to be surrounded with absurd techni- 
cality which will destroy Its value, but I do mean that ail reasonable ex- 
planations should be made. A judge ought not to commit a man for contempt 
for perjury except in so plain a case as makes further attempt to examine the 
witness a farce, so obviously that no observer, who was présent, could doubt 
that the witness was obviously trifling with the proceeding. He ought not 
to Judge upon the balance of proof introduced to contradlct the witness and 
so turn the examination into a trial of i)erjury, for thls trenches on the 
crlminal law itself. And, while the Une cannot be abstractly stated with 
success, it can be so admlnistered, If the judges will remember the purpose 
which it answers, and loyally accept the limitations which the defendant's 
rlght to a jury trial throws upon them. 

There is one thing more: Bvery judiclal proceeding and every charge to 
which another must respond justly requlres that the respondent should know 
with reasonable définition what he has to answer. It will not do, as in this 
case, to throw at a man 120 pages of testlmony and say generally that it 
Is generally permeated with perjury. Some spécification the most elementary 
rules of falr play demand, so that he may explain what he is charged with, 
and so that the judge may know on what the moving party relies. Nor 
is it any answer to say that the absurd précision of an old Indictment at 
common law is not necessary; which, of course, it is not. The requirement 
is practical and will be treated practlcally, but for ail that it Is none the 
less rèal and necessary, and it is a condition, so far as I know, of every kind 
of judiclal proceeding in every f ree country. 

Motion denied without préjudice. 

W. L. Bail, of New York City, for petitioner, 

Léo Oppenheimer, of New York City, for respondents. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] No receiver or trustée had been 
appointed, but only a custodian whose sole duty was to préserve the 
assets and await the appointment of a trustée. The order for exami- 
nation was obtained by the petitioning creditors and it was conducted 
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by their counsel. The application to punish for contempt was made 
by an outside créditer, without previous application to the court for 
leave to intervene. We agrée with the District Judge that orderly pro- 
cédure requires a preliminary application to the court for leave to 
move, before an individual créditer undertakes to substitute himself 
for receiver, trustée, or petitioning creditors in a proceeding to enforce 
process pr orders which they hâve obtained. 

[2] Passing this point, howeve'r, the record shows that Cantor was 
examined before the spécial commissioner as to the keeping of such a 
book and its whereabouts. He testified that he last saw the bopk in the 
ofBce of the firm shortly before the appointment of the custodian, did 
not take it himself, but left it where he saw it. The testimony of the 
witness as it reads is, no doubt, rather unsatisf actory ; but we did 
not hâve the advantage of hearing it as he gave it and of observing 
his demeanor on the stand. There is no certificate of the spécial com- 
missioner, who did hear him, indicating that in his opinion the wit- 
ness testified falsely, or held back information which he might hâve 
given. The District Judge held that, in the absence of such a cer- 
tificate, he was not persuaded to the conclusion that the witness' state- 
ments were false or that he was concealing the book. Still less can 
we, who never saw or heard him décide on mère suspicion that his 
testimony was perjured, and, unless his statements are false, thçre 
is no évidence which will support the conclusion that he has the book 
or knows where it is. 

The order is affîrmed. 



UNITED STATES v. NOHTHERN PAC. ET. 00. 

(Circuit Court of Appeals, Ninth Circuit. August 3, 1914.) 

No. 2381. 

Master aUd Servant (§ 13*) — Houes ot Service Law — Violation — "Ur- 
AvoiDABLE Accident" — "Oastjaltï." 

Défendant opéra ted a single track rallroad between two stations, over 
which the trains of three rallroad companies were operated, aggregat- 
Ing 28 passenger trains dallyand a large number of frelght trains. Ac- 
cordlng to schedule, the crew of train 303, west bound, left T. at 1:40 
p. m. daily, arriving at P..at 6:45 p. m., and, returnlng, left P. at-7:25 
the next morning, arriving at T. at 12:35 p. m. The crew left on time 
May 12, 1913, but were detalned by a serions wreck of another train 
until 6 p. m., when the crew and the passengers of train 303 were trans- 
ferred around the wreck to train 314, which had come up from P., when 
they proceeded to P., reaching there at 12 :30 a. m. May 13th. The crew, 
after being off duty about 6% hours, returned to T. on thelr regular run, 
and in dping so was on duty about 17 hours without having had 8 con- 
tlnuous hours off duty. Held, that the failure of the train dlspatchers 
to appreclate the fact that the transfer of the crew would prevent thelr 
return to T. on thelr regular train without keeping them on duty more 
than 16 hours without 8 consécutive hours rest was a casualty or un- 
avoidable accident, withln the exception of the Hours of Service Law 
(Act March 4, 1907, c. 2939. 34 Stat. 1416 [U. S. Comp. St. Supp. 1911, p. 
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1322]) § 3, and that the railroad company was therefore not subject to 
a penalty. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent Dig. § 14; 
Dec. Dig. § 13.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7149-7151, 
7822, 7823 ; vol. 1, pp. 1003, 1004 ; vol. 8, p. 7597. 

Hours of service of employés, see note to United States v. Houston 
Belt & Terminal Ry. Co., 125 0. C. A. 485.] 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

Action by the United States of America against the Northern Pacific 
Railway Company. Judgment for défendant, and plaintifï brings er- 
ror. Affirmed. 

Clay Allen, U. S. Atty., of Seattle, Wash., and Monroe C. List, Sp. 
Asst. to U. S. Atty., of Washington, D. C. 

Geo. T. Reid, J. W. Quick, and L. B. Da Ponte, ail of Tacoma, 
Wash., for défendant in error. 

Bef ore GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This action was brought by the government 
to recover from the défendant railway company the prescribed penal- 
ties for three alleged violations of the act of Congress entitled "An act 
to promote the safety of employés and travelers upon railroads by lim- 
iting the hours of service of employés thereon," approved March 4, 
1907 (34 St. Lg. p. 1415) ; the complaint containing three counts, the 
first of which relates to the employmcnt by the company of one of its 
conductors for certain specified periods of time without allowing him 
to hâve "at least eight consécutive hours off duty," as required by sec- 
tion 2 of the act mentioned, and the second and third counts relat- 
ing, respectively, to the two brakemen employed by the company un- 
der like conditions as the conductor. 

That portion of section 2 of the act of March 4, 1907, applicable to 
the case, is as f ollows : 

"That it shall be unlawful for any common carrier, its offlcers or agents, 
subject to this act to require or permit any employé subject to this act to 
be or remain on duty for a longer period than slxteen consécutive hours, and 
whenever any such employé of such common carrier shal! hâve been contlnu- 
ously on duty for sixteen hours he shall be relieved and not required or per- 
mitted again to go on duty until he bas had at least ten consécutive hours 
off duty ; and no such employé who has been on duty sixteen hours in the 
aggregate in any twenty-four hour period shall be required or permitted to 
continue or again go on duty without h^ving had at least elght consécutive 
hours ofE duty." 

Section 3 of the act, which provides for prosecutions of its viola- 
tions and prescribes the penalties therefor, contains two provisos, the 
first of which is in thèse words : 

"Provided, that the provisions of this act shall not apply In any case of 
casualty or unavoidable accident or the act of God; nor where the delay 

*I\}r other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
215 F.— 5 
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was the resuit of a cause not known to the carrier or Its offlcer or agent In 
charge of such employé at the time said employé left a terminal, and wMch 
could not hâve been foreseen." 

The défense interposed to the action by the railway company, which 
was sustained by the action of the court below in directing the jury 
to return a verdict for the défendant and in denying a like motion on 
the part of the government for a directed verdict in its favor, was that 
the undisputed facts of the case brought it within the proviso of the act 
of Congress above quoted. 

The conductor and brakemen in question constituted a crew whose 
run had been long established between the city of Tacoma, in the 
state of Washington, and the city of Portland, in the state of Oregon ; 
the regular and usual run being to leave Tacoma on train No. 303 at 
1 :40 p. m. daily, arriving, if on schedule time, at Portland at 6 :45 p. 
m,, making the time of the crew on duty 5 hours and 35 minutes, in- 
cluding the 30 minutes they were required to report before starting. 
Their regular run required them to leave Portland for the return trip 
at 7 :25 the next morning, arriving in Tacoma, if on schedule time, at 
12 :35 p. m. of the same day, making the time of the crew on duty on 
the return trip, including the preparatory time, 5 hours and 40 minutes, 
so that this regular crew was off duty at Portland 12 hours and at 
Tacoma 24 hours and 35 minutes, when the trains made their sched- 
ule time. 

The record shows without dispute that, between the stations of South 
Tacoma and Lake View on this line, there is a single track over which 
the trains of three railroad companies were operated, namely, the 
Northern Pacific, Great Northern, and Oregon- Washington Railroad 
& Navigation Company, aggregating 28 passenger trains daily, besidee 
a large number of freight trains. The évidence showed without con- 
flict that, on the occasion in question, the crew in question left Taco- 
ma on train 303 at 1 :40 p. m. of May 12, 1913, and was due to meet 
passenger train No. 362 of the Oregon- Washington Railroad & Naviga- 
tion Company at the station of South Tacoma at 1 :56 p. m. of the same 
day, but that train 362 was derailed between Lake View and South 
Tacoma at about 1 :50 p. m., about six minutes before the regular time 
of the meeting of the two trains. That derailment tore up the track, 
overturned the engine and coaches of train 362, resulting in the death 
and injury of a number of passengers, and prevented train 303, on 
which was the crew hère in question, from proceeding on to Portland 
until about 6 p. m. of the same day, when that crew, with the passen- 
gers of train 303, were transferred to passenger train 314, which had 
come up from Portland. Train 314, with the crew and passengers of 
train 303, was then backed to a place near Centralia, where it was turn- 
ed around and then proceeded to Portland, reaching there at 12 :30 a. 
m. of May 13th. The crew in question, after being off duty about 6 
hours and a half at Portland, returned to Tacoma on its regular run 
on train 308, and in doing so was on duty about 17 hours without hav- 
ing had 8 hours off duty. 

The demoralization of the traffic over the road at the time in ques- 
tion, growing out of the derailment, is clearly shown by the uncontra- 
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dicted testimony in the case ; indeed, it is expressly conceded by coun- 
sel for the government that the delay of the crew in question on its 
regular run from Tacoma to Portland was due to the "unavoidable ac- 
cident at South Tacoma." It is equally plain from the undisputed 
évidence that the accident was the sole cause why the crew in ques- 
tion was engaged on its run for more than 16 hours without a rest 
of 8 consécutive hours, so that the question is whether the circum- 
stances of the case bring it within the first proviso to section 3 of the 
act of Congress, upon which the action is based. 

Undoubtedly the train dispatcher both at Tacoma and at Portland 
would, under ordinary conditions, be held to hâve known that the de- 
lay of train 303 at South Tacoma, and the transfer of its crew and 
passengers to train 314, could not hâve enabled them to reach Portland 
in time for the same crew to return to Tacoma on its regular train 308 
without being kept on duty for more than 16 hours without a consécu- 
tive rest of 8 hours; but the évidence is uncontradicted to the eiïect 
(indeed, it could hardly hâve been otherwise) that both dispatchers were 
deeply engrossed in arranging and caring for the movement of the 
large number of trains, including the necessary wrecking outfits, to- 
gether with the numerous incidentals, necessarily growing out of sucfi 
a disaster. Under such circumstances, it would not, we think, be rea- 
sonable to hold the Company liable for their failure to check up the 
time of service of the various crews of the very numerous trains pass- 
ing over this particular pièce of road at that particular time. And such 
we think was the view of Congress in providing, as it did, that the act 
of May 4, 1907, should "not apply in any case of casualty or unavoid- 
able accident." 

We are of opinion that the court below was right in holding that 
the circumstances of the présent case brought it within that proviso. 

The judgment is affirmed. 



STOKEBEAKER v. HUNTER, Treasurer of Osage County, 0kl., et al. 

(Circuit Court of Appeals, BigMh Circuit. June 10, 1914.) 

Ko. 3933. 

1. Taxation (§ 611*) — Bnjoining Collection— When Action Maintain 

AELE. 

Imlependent of statute, a suit lu equlty wlU not lie to enjoln Illégal 
taxes, in the absence of some spécifie ground of équitable jurisdlction, 
such as the avoidance of a multiplicity of suits, as ordinarily there ia a 
plaiu, speedy, and adéquate remedy at law. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §S 1242, 1245- 
1257 ; Dec. Dig. § 611.*] 

2. Taxation (§ 611*) — Enjoining Collection— When Action Maintain 

AELE. 

Wilson's Rev. & Ann. St. 0kl. 1903, § 4440, providing that an Injunetlor, 
may be granted to enjoln the illégal levy of any tax, charge, or assess- 
ment or the collection of any illégal tax, charge, or assessment, doea not 
create any new remedy nor authorize a suit In equlty to enjoln the col- 
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lectlon of a tax unless some independent ground of équitable jurlsdlctlon 
exists aside from the illegality of the tax. 

[Ed. Note.— ror other cases, see Taxation, Cent. Dig. §§ 1242, 1245- 
1257; Dec. Dig. § 611.*] 

8. Statutes (§ 226*) — Constbuction of Statute Adopted feom Anotheb 
State. 

The adoption of a statute from another state Is an adoption of the 
construction placed upon the statute by the court of last resort of the 
State from which it was talîen, prlor to such adoption. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. § 307 ; Dec. Dig. 
§ 226.*] 

4. CouBTs (§ 366*) — Décisions of State Courts as Authoeitt in United 
States Courts. 

Where the court of last resort of a state adopting a statute from an- 
other state répudiâtes the construction put upon the statute by the courts 
of such other state, Its action in so doing is bindlng upon the fédéral 
courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 954-957, 960-968 ; 
Dec. Dig. § 366.*] 

6. Courts (§ 366*) — Décisions of Statk Couets as Aut^hoeity in United 
States Couets. 

The uniform holding of the Suprême Court of a state, In ail cases 
where the question was raised, that an action to enjoln the collection of 
an illégal tax would not lie wlthout a showing of Independent grounds of 
équitable jurlsdiction was bindlng on the fédéral courts, though such ac- 
tions had been malntained in numerous instances where the question was 
not raised. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.* 

Conclusiveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 G. C. A. 478 ; Union 
Planters' Banlc v. City of Memphia, 49 G. C. A. 468 ; Converse v. Stewart, 
118 C. C. A. 215.J 

Appeal from the District Court o^ the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Action by Howard M. Stonebraker against John A. Hunter, County 
Treasurer of Osage County, 0kl., and others. From a.decree di'smiss- 
ing the bill, plaintiiï appeals. Affîrmed. 

H. B. IMartin, of Tulsa, Okl. (Charles E. Bush, of Lindsay, Cal., and 
A. F. Moss, of Tulsa, Okl., on the brief), for appellant. 

Charles West, Atty. Gen., and C. J. Davenport, Asst. Atty. Gen., for 
appellees. 

Before HOOK, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. [1] This is an action to enjoin taxes alleg- 
ed to be illégal. It is and must be conceded that, independently of 
statute, an action in equity will not lie to enjoin illégal taxes in the 
absence of some spécifie grounds for équitable relief. Ordinarily there 
is a plain, speedy, and adéquate remedy at law, and, to maintain an ac- 
tion in equity to enjoin such taxes, there must be some distinct ground 
of équitable jurisdiction, such as to avoid a multiplicity of suits or the 
like. Singer Sewing Machine Co. v. Benedict, 229 U. S. 481, 33 Sup. 

*For other cases see same topic & { number in Dec. & Am. DlgB. 1907 ta date, & Rep'r Indexes 
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Ct. 942, 57 L. Ed. 1288; Same v. Same, 179 Fed. 628, 103 C. C. A. 
186; Pittsburgh Railway v. Board of Public Works, 172 U. S. 32, 
19 Sup. Ct. 90, 43 L. Ed. 354; Shelton v. Platt, Î39 U. S. 591, 11 Sup. 
Ct. 646, 35 L. Ed. 273 ; Stanley v. Supervisors of Albany, 121 U. S. 
535, 7 Sup. Ct. 1234, 30 L. Ed. 1000. 

[2] It is claimed, however, that a statute of Oklahoma provided 
for the relief in such cases by injunctions. 

"An injunction may be granted to enjoin the Illégal levy of any tax, 
charge, or assessment, or the collection of any Illégal tax, charge, or assess- 
ment, or any proceedings to enforce the same ; and any number of persons 
whose property is affected by a tax or assessment so levied may unité in 
the pétition filed to obtain such injunction." Section 242, vol. 2, Wilson's 
Statutes of Oklahoma of 1903. 

If this section would authorize a suit in the state court, then the 
plaintifif, being a citizen of Missouri, could maintain the action in the 
United States Court. Cummings v. Merchants' National Bank, 101 
U. S. 153, 25 L. Ed. 903. 

The question, therefore, is whether this action could be maintained 
in any of the courts of Oklahoma. 

In Wilson v. Wiggins et al, 7 Okl. 517, 525, 54 Pac. 716, 718, the 
court says: 

"The rule denylng the rlght to interfère by injunction to restrain the col- 
lection of a tax. unless the case is brought within some acknowledged head 
of equlty jurisprudence, is one of public policy. ïhis court bas repeatedly 
held ttiat section 4143 of the Statutes of Oklahoma of 1893 (being the same as 
section 242 of volume 2 of Wilson's Statutes of Oklahoma of 1903), provid- 
ing that injunction may be granted to enjoin the illégal levy of any tax, 
charge, or assessment, or the collection of any illégal tax, charge, or assess- 
ment, or of any proceeding to enforce the same, did not substantially enlarge 
the gênerai powers of a court of equity, and did not create any new remedy ; 
and that such remedy may not be invoked in every case where a tax has been 
irregularly assessed or levied, nor may it be invoked in any case without the 
party invoklng it bringing himself within the gênerai principles cf équitable 
relief. In addition to establishlng the iUegality complalned of. Wallace v. 
Bullen, 6 Okl. 17, 52 Pac. 954 ; Sweet v. Boyd, 6 Okl. 699, 52 Pac. 939." 

[3, 4] To the same efïect is Carroll v. Gerlach, Très., 11 Okl. 157, 
65 Pac. 844. The case of Fast v. Rogers, 30 Okl. 289, 119 Pac. 241, is 
squarely in point in this case, and holds an injunction suit will not He 
in Oklahoma unless the case involves some matter of équitable cogni- 
zance, and of course if it will not lie in Oklahoma it will not lie in 
the fédéral court, for the reasons just indicated. But it is claimed that 
that case does not expressly refer to the section of the Oklahoma 
statutes on injunctions, but, when it is read in the light of prior déci- 
sions, it is manifest that the Suprême Court of Oklahoma regarded 
the act ift question as simply conf erring the right to an injunction where 
the court of equity already has jurisdiction upon some distinct ground. 
It is claimed that the statute in question was taken from Kansas and 
was thére construed before its adoption by Oklahoma as conferring 
an independent right to enjoin any illégal tax. It is true that the adop- 
tion of a statute from another state is an adoption of the construc- 
tion already placed upon that statute by the court of last resort in the 
state from which it was taken at the time of its adoption ; but, if the 
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court of last resort of the state adopting the statute répudiâtes such con- 
struction, its action will be binding upon the fédéral court in a case 
of this character. 

[5] It is also claimed that numerous injunction suits to restrain il- 
légal taxes hâve been entertained in Oklahoma before and since its 
admission as a state and without any showing of independent grounds 
of équitable jurisdiction. This is denied by appellees, but if it should 
be conceded that, in cases where the question was not raised, the Su- 
prême Court of Oklahoma had so held, that could not avail the ap- 
pellant, if, in ail cases where the question was raised prior to the in- 
stitution of this suit, that court had held such an action would not lie. 

We find that the Suprême Court of Oklahoma bas uniformly held, 
where the question was considered by it that such an action would not 
lie, and there being no allégation in the bill of complaint of any dis- 
tinct grounds of équitable jurisdiction, the action of the district court 
in dismissing the bill was correct ; and it is affirmed. 



SCHMULBACH v. CALDWBLL et al. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1914.) 

No. 1216. 

CoNTBAOTs (§ 322*) — Building Contbact — Liabilitt of Contbactob tob De- 

LAYS — WaIVEE. 

Findings of a master, approved by tlie District Court, that delays in 
the completion of a building beyond the tlme fised by the contract were 
due to causes for which the contraetors were not liable, and that a re- 
qulrement of the contract that the contraetors should procure certiflcates 
from the architect to excuse delays had been waived by the conduct of 
llie owner, held sustained by the évidence. 

[Ed. Note.— For other cases, see Contracts, Cent Dlg. §§ 1306, 1307, 
1339, 1347, 1348, 1465, 1492, 1534-1542, 1754, 1768, 1772, 1801, 1802, 1804r- 
1808, 1815, 1816; Dec. Dig. § 322.*] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling ; Alston G. Dayton, Judge. 

Suit in equity by George W. Caldwell and Lester Drake, partners 
as Caldwell & Drake, against Henry Schmulbach. Decree for com- 
plainants, and défendant appeals. Affirmed. 

For prior opinion, see 196 Fed. 16, 115 C. C. A. 650. 

Nelson C. Hubbard, of Wheeling, W. Va. (Alfred Caldwell and S. 
M. Noyés, both of Wheeling, W. Va., on the brief), for appellant. 

John A. Howard and John J. Conifï, both of Wheeling, W. Va. 
(James W. Ewing, of Wheeling, W. Va., on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is the second time that this 
case has been hère on appeal. At the February term, 1912, this court 
disposed of the questions involved in the first appeal. 196 Fed. 16, 
115 C. C. A. 650. The District Court had held in that instance that, 

•For other cfises see same topic & § ntjmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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there being delays caused by both parties, the court would not attempt 
to apportion the causes of delays, denied the owners claim for liq- 
uidated dîimages, and adopted the rule announced by this court in the 
case of Jefferson Hôtel Co. v. Brumbaugh, 158 Fed. 867, 94 C. C. A. 
279. The court reversed that part of the decree, and refrained from 
passing upon the other questions raised on the owner's claim for liq- 
uidated damages and the contractors' claim to be relieved from dam- 
ages for which they were not responsible. 

The case was remanded for further proceedings upon the questions 
raised upon the owner's claim for liquidated damages for delay in com- 
pleting the building constructed for him by the contractors. Where- 
upon the District Court referred the cause to a spécial master to state 
an account between the plaintifïs and défendant, showing the number 
of days' delay, the cause of delay, the number of days' delay for which 
the contractors were responsible, the number of days' delay for which 
the owner was responsible, the number of days' delay due to bad 
weather, and the number of days' delay for which for any reason it 
would be inéquitable to charge the contractors, and other pertinent mat^ 
ters. 

The master f ound that the whole number of days' delay was 583 ; 
that there was no waiver of the contract for damages for delay until 
November 20, 1906, at which time the owner took possession of part 
of the building and installed his first tenant, that from and after that 
the owner waived the contract requiring damages for delay, that it 
would be inéquitable to charge the contractors with damages for de- 
lay after March 15, 1907, at which time the building was fully occupied 
by the owner's tenants, and that the provision of the contract requir- 
ing certificates for delays, claimed by the contractors to be delays for 
which they were not responsible, was waived by the défendant; and, 
stating the account in accordance with said findings, the spécial master, 
after carefully reviewing the évidence, found that ail of the delays 
were due to the owner himself or his independent contractors, for 
parts of the building not included in the gênerai contract, except 29 
days, which he found to be chargeable to the appellees. The District 
Court approved the findings of the spécial master and entered a decree, 
modifying the former decree accordingly, to the entry of which decree 
appellant excepted, and the case now comes hère on appeal. 

The owner claims that there were 583 days' delay. However, 259 
of which time it is alleged there was a delay occurred after the owner 
had installed his first tenant in the building. During thèse 259 days the 
contractors had a few men at work from time to time, and it appears 
that the principal work they did consisted in placing hardware fixtures. 
That the delay of the contractors in this respect was due to the failure 
on the part of the owner to promptly provide material is clearly estab- 
lished. Therefore the court below was correct in holding that, inas- 
much as the owner had taken possession of the building and commenced. 
to collect rentals from tenants, such conduct on his part constituted a 
waiver of the contract for damages for delays. 

The spécial master found that the requirements of the contract for 
certificates for delays for which it is contended by the owner that the 
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contractors are responsible was waived soon after the work was com- 
menced, This court, in the opinion to which we hâve referred, in re- 
ferring to the requirements of the contract for certificartes for extras, 
among other things, said : 

"In regard to other changes he [the master] has found that each altéra- 
tion was necessary — ^In many of them It would hâve been Impracticable for 
the architeets to hâve glven a written order. It is évident that nelther of 
the parties were adherlng strlctly to ail the terms of the contract in respect 
to thèse items of extra v^ork. There is ample ground upon which to base 
the conclusion that in regard to them there was, by course of conduct, a 
waiver of the terms of the contract." 

Reasoning by analogy, it necessarily follows that the provision of 
the contract requiring certificates for delays could be waived by the 
conduct of the owner. The évidence as to this point fully sustains the 
findings of the master, wherein he gives a fair and impartial review of 
the évidence, showing very clearly that this requirement was not ex- 
acted or insisted upon by the owner. It would be unreasonable to hold 
that the provision of the contract as respects certificates for extras 
could be waived, while at the same time the owner could not by his 
conduct waive the requirements as to delays not chargeable to the con- 
tractor. 

It is insisted by counsel that the court below, in its order of référ- 
ence, misinterpreted the opinion of this court ; that under the opinion 
of this court the contractors were to be charged with 583 days, except 
where it could be shown that certificates had been given the contrac- 
tors. The master, in pursuance of the order of référence, among other 
things, found that the contractors were to be charged with 583 days, 
except where it could be shown that the owner by his conduct waived 
the requirements as to certificates. When the case was first before 
this court, the record showed that no certificates had been granted on 
account of delays ; theref ore, if the contention of counsel for appellant 
as to the scope of the opinion of this court be correct, there would hâve 
been nothing to refer to the master. The court in referring to this 
point said : 

"If the plaintlfCs hâve taken certificates from- the architeets and owner 
showing that the days for which they are entitled to crédit are such days as 
fall within either of the excepted classes, the measure of the plaintifCs' lia- 
bility is a simple matter of calculation. If they hâve not done so, other and 
more difflcult questions will be presented. The burden is on the plaintiffs to 
show the number of excepted days for which they are entitled to crédit. 
As we hâve said In regard to the completion of the work and the charges for 
extras, it was compétent for the parties to contract that certificates of the 
conditions entitling the plaintiffs to crédit shall be glven. It is also true 
that, notwithstanding this provision, the plaintiffs may show that either by 
mutual consent, or by conduct showing an intention to waive the certificates, 
or by conduct on the part of the défendant rendering it inéquitable to de- 
mand strict compllance with the provisions of the contract, they are not re- 
quired to produce the certificates. 30 Am. & Eng. Ency. 1259. We forbear 
discusslng the évidence relating to the causes of the delay, or the conduct of 
the parties in respect to It." 

The opinion by Judge Connor is full and comprehensive, and antici- 
pâtes every point sought to be raised on this appeal. Such being the 
case, we do not deem it necessary to again enter into a discussion of 
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the matters disposed of by the court at that time. A careful exam- 
ination of the order of référence, together with the spécial master's 
report, show that the proceedings in the District Court were in accord- 
ance with the rule as announced by this court. 

For the reasons stated. the decree of the lower court is affirmed. 

Affirmed. 



FORSTER et al. v. HILL. 

(Circuit Court of Appeals, Sixth Circuit. July 7, 1914.) 

No. 2464. 

Oaminq (§ 30*) — Stock Gambling — iLLEGALmr of Emplotment of Bbokeb 

— ACCOUNTING. 

While a contract for gambling deallngs upon a stock exchange cannot 
be directly or Indirectly enforced by action, where plaintlff employed 
brokers as bis agents in gambling stock market transactions, but such 
business was Snished, a spécifie and agreed sum remained in the agents' 
hands, and no accounting was necessarj', it was thelr duty, independent- 
ly of thelr implied agreement to do so, to pay such sum to plaintlff, 
whether it was a part of the original investment or a part of the profits, 
and he could recover such sum by action. 

[Ed. Note. — For other cases, see Gaming, Cent. Dlg. § 69 ; Dec. Dlg. S 
SO.*] 

In Error to the District Court of the United States for the East- 
ern District of Kentucky ; Andrew M. J. Cochran, Judge. 

Action by Robert J. Hill against Walter Forster and another, doing 
business as Forster, Hauser & Co. Judgment for plaintiflE, and défend- 
ant brings error. Affirmed. 

Otto Wolff, of Newport, Ky., for plaintifï in error. 
S. O. Bayless and John Galvin, both of Cincinnati, Ohio, for défend- 
ant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Forster & Hauser were brokers in Cin- 
cinnati. Being without much capital, they conducted ail their "deal- 
ings" through the Cincinnati Consolidated Grain & Stock Company, a 
bucket shop. Hill paid money to Forster & Hauser with which they 
were to carry on for him a spéculation in margins, and they did the 
business through the Consolidated Company. When this company fail- 
edi Hill had received back substantially ail his investment, but the books 
of Forster & Hauser, properly written up from the daily records of 
the apparent transactions of the Consolidated Company, showed a con- 
sidérable profit due Hill. For its recovery, he brought this suit. He 
claimed that the money for thèse profits had actually corne into the 
possession of Forster & Hauser as his agents ; that it was represented 
by the balance due under an account stated between them; and that 
this money should be paid over to him. They claimed that they were 
acting as agents for the Consolidated Company, and that they never re- 

*For other cases see same topic à i numbsb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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ceived thèse supposed profits. This issue was submitted to the jury, 
which found for Hill. Ali parties agreed that the business which 
Forster & Hauser did for Hill consisted of gambling transactions, and 
that this character of business, and this only, was in contemplation 
from the beginning. The record is so shaped that the only question 
presented for our décision is whether plaintiflf's theory of fact, if es- 
tablished and applied to the profits from a gambling transaction, en- 
titles him to recover. 

The gênerai rule is not to be doubted that no action can be maintain- 
ed which involves a direct or indirect enforcement of a contract for 
gambling dealings upon a stock exchange ; but this is not such a case. 
I_t is true that the original contract contemplating the illégal transac- 
tions carried an agreement that Forster & Hauser were to pay over to 
Hill any profits which they niight receive ; but plaintifï's right to re- 
cover does not dépend upon that agreement. The law itself, quite 
distinct from the contract, raises the same implication. We think it is 
the fair resuit of the decided cases that where an agent is employed to 
conduct such stock market transactions, and where the business is 
finished and no accounting is necessary, but a spécifie and agreed sum 
remains in the agent's hands, whether that sum is a part of the original 
investment or is profits or is both, it is his duty to pay this fund over 
to his principal ; and he cannot escape that duty by reliance upon the 
nature of the transaction out of which the fund arose. This rule is, 
of course, to be confined to the relationship of principal and agent, 
where the légal duty to pay over ipso facto results, and does not neces- 
sarily extend to relations between strangers, where that duty dépends 
upon the invalid contract. 

This was an Ohio contract, and, regardless of whether there is an 
obligation to foUow the décision of the Ohio Suprême Court, we should 
be inclined to do so, unless there was a clearly established contrary 
gênerai rule. The Ohio Suprême Court seems to hâve decided the 
point in Norton v. Blinn, 39 Ohio St. 145, in which the syllabus is : 

"Whlle courts will not enforce an illégal contract between the parties, yet, 
i( an agent of one of the parties bas, in the prosecution of the illégal enter- 
prise for his principal, recelved money or other property * * * he is 
bound to turn it over to him and cannot shield himself from liability therefor 
upon the ground of the illegality of the original transaction." 

This rule is supported by, or at least is consistent with, the décisions 
of the Suprême Court of the United States. Brooks v. Martin, 2 Wall. 
70, 80, 17 L. Ed. 732^ ; McBlair v. Gibbs, 17 How. 235, 239, 15 L. Ed. 
132; Planters' Bank v. Union Bank, 83 U. S. (16 Wall.) 483, 499, 21 
L. Ed. 473 ; Armstrong v. American Bank, 133 U. S. 433, 469, 10 Sup. 
Ct. 450, 33 L. Ed. 747. And see the décision of this court in Buchan- 
an V. Drovers' Bank, 55 Fed. 223, 227, 5 C. C. A. 83. The décisions of 

1 So far as concerns any rule of law beyond Its précise facts, the authority 
of Brooka v. Martin is much limited by McMullen v. HofCman, 1T4 U. S. 639, 
666, 19 Sup. Ot. 839, 43 L. Ed. 1117. However, the latter case is not, either 
in the point it décides or in the principle. It Invokes, inconslsteiit with the 
duty of an agent to pay over the principàl's funds în his hauds in such a 
case as the présent. 
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various state courts are to the same effect. Peters v. Grim, 149 Pa. 
163, 166, 24 AU. 192, 34 Am. St. Rep. 599; Gilliam v. Brown, 43 Miss. 
641, 659; Heckman v. Swartz, 50 Wis. 267, 270, 6 N. W. 891 ; Pointer 
V. Smith, 54 Tenn. (7 Heisk.) 137, 144; Holleman v. Bradley Co.. 
106 Ga. 156, 163, 32 S. E. 83; O'Bryan v. Fitzpatrick, 48 Ark. 487, 
490, 3 S. W. 527 ; Wilson v. Owen, 30 Mich. 474, 476. _ 

A careful review of the cases présentée! by the plaintiff in errer con- 
vinces us that they are ail distinguishable upon some one or more of 
the grounds which we hâve included in our above formulation of the 
rule. The contention that Forster & Hauser were so far agents for 
the Consolidated Company, and so far stood for that company or act- 
ed on their own account in their relations with Hill as to neutralize 
their agency for him, and to give them the same right to défend that 
Etrangers would hâve had, cannot be presented on this record. The 
pleadings alone do not justify this inference, and, in so far as the 
pleadings permitted Forster & Hauser to make that contention, they 
had a trial on that issue, under rulings of which they do not complain. 

The judgment is affîrmed, with costs. 



WHITCOMB V. SHULTZ. 

(Circuit Court of Appeals, Second Circuit June 3, 1914.y 

No. 206. 

1. Teial (I 260*) — Request to Charge— Denial—Instbuctions Gtven. 

Refusai of a request to charge is not error, where the court's charge 
was fuU, careful, and impartial and properly covered the request. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659 ; Dec. Dig. 
§ 260.*] 

2. Sales (§ 69*) — Sale bt Sample— Dutt to Manxjfactube Parts. 

Where plaintiff's assignor contracted to manufacture certain vending.' 
machines according to a specifled model, it was not bound to manufacture 
ail the parts itself. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 183 ; Dec. Dig. §. 
69.*] 

3. Sales (§ 166*) — MAisruFAc-rOEED Article — Vending Machines^— Opération.. 

Where plaintiff's assignor contracted to manufacture certain vending 
machines according to a specifled model, It performed its contract if it 
made the machines substantially like the model, and was not responsible 
for their opération. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 391-400, 402 ; Dec. 
Dig. § 166.*] 

4. Sales (§ 372*) — Conteacts— Breaoh — Subséquent Considération. 

Where a contract to manufacture certain vending machines for défend* 
ant's principal was never completed because the principal repudiated the 
same after a small portion of the machines had been delivered, the fact 
that plaintiff's assignor failed to keep in Its possession the dles, patterns, 
etc., so as to be able to perform a provision of the contract that it sur- 
render the same on demand in flrst-class condition on completioa of the 
contract, was immaterial in an action for breach thereof. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1089; Dec. Dig. § 
372.*] 

•For other cases see same topic & i numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes^ 
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In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by George S. Shultz against James A. Whitcomb. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

J. M. Gazzam, of New York City, for plaintiff in error. 
A. J. Rose, of New York City, for défendant in error. 

Before LACOMBE, WARD and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The Great American Automatic Vending 
Machine Company, plaintiff's assigner, agreed to manufacture for the 
Robertson Sales Company 10,000 vending machines like a model sub- 
mitted. The défendant Whitcomb became surety for the faithful per- 
formance of the contract by the Sales Company. By January 1, 1910, 
the Vending Company had delivered 2,100 machines, after which date 
the Sales Company refused to receive any more. Thereupon the plain- 
tiff brought this action at law against the défendant as surety, to re- 
cover the damages sustained by the Vending Company, being first, the 
balance due and unpaid upon the 2,100 machines delivered, with inter- 
est at 6 per cent ; second, the cost of materials purchased for the manu- 
facture of the 10,000 machinés, less what was used in the 2,100 deliv- 
ered ; third, the profits on the 7,900 machines remaining to be deliver- 
ed. The jury returned a verdict for the plaintiff. This is a writ of 
error to a judgment entered thereon. 

[1] Many errors are assigned because of Judge Mack's refusai to 
charge as requested, but we think that his charge was fuU, caref ul and 
impartial and properly covered the requests. 

[2] The défendant relies greatly on the proposition that the plaintiff 
did not manufacture the machines because it employed other parties 
to make many of the parts and therefore has no cause of action. The 
court rightly charged the jury that the plaintiff's assignor was not oblig- 
ed itself to manufacture ail the parts. There was évidence that the 
model submitted was manufactured in the same way and that the of- 
ficers of the Sales Company knew before they repudiated the contract 
that the Vending Company was itself making only some parts of the 
machine, employing third parties to make other parts. 

[3] The material question was whether the Vending Company man- 
ufactured machines substantially like the model. If it did, it performed 
its contract. It was not responsible for the opération of the machines. 
This question was fully and fairly presented to the jury, who decided 
it in the plaintiff's favor upon a conflict of testimony and this finding 
is binding upon us. 

[4] The défendant also contends that the plaintiff failed to perform 
the contract because it did not keep in its possession the dies, patterns, 
etc., so as to be able to conform to the requirement of the contract that 
it should deliver the same to the Sales Company upon its demand in 
first-class condition upon the completion of the contract. This is a 
quite immaterial considération, because the contract never was com- 
pleted, having been repudiated by the Sales Company after 2,100 ma- 
chines had been delivered. 
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The trial occupied nearly three weeks and the défendant took a mul- 
titude of hypercritical exceptions to the proof of damage offered by the 
plaintiff. The unpaid balance due upon the machines actually de- 
livered was a mère question of mathematics. In respect to the cost of 
material ordered by the plaintiff's assigner, there was primary proof, 
confirmed by the receipted bills of the vendors and the plaintiff's checks 
in payment thereof . Finally, there was évidence as to the cost of mak- 
ing the machines as compared with the price the plaintiff was to re- 
ceive, showing the loss of profits. There was sufficient compétent évi- 
dence to enable the jury to détermine the amount of the plaintiff's dam- 
ages with reasonable certainty, and we are not disposed to be astute to 
discover and discuss errors in this long trial which in our opinion were 
harmless. 

The judgment is affirmed. 



KIRK V. WEST VIRGINIA COLLIBRT CO. 

(Circuit Court of Appeals, Fourth Circuit May 8, 1914.) 

No. 1234. 

Négligence (§ 25*) — Dangeboijb Pbemises — Reasonable Cabb. 

Plaintiff, wMle walklng dcwn a main railroad track to the place where 
passenger trains stopped, intending to board such a train as a passenger, 
reached a point where she would hâve to walk past a coal tipple dis- 
charging coal through a chute into cars below, and met one of defend- 
ant's foremen, of whom she Inqulred if It was safe for her to pass the 
tipple, to which he replied In the affirmative. She passed on, walklng 
along the ties on the outer edge of the main track, and was Injured by 
a limip of coal that lounded over from the railroad car then being loaded, 
which struck her on the limb. The distance between the main Une rail- 
road track and the slde track on which the car was belng loaded was 18 
feet from center to center. Eeld, that reasonable care dld not require 
défendant to build a guard fence or wall between the tracks, nor to stop 
loading the car while plaintiff was passing the tipple, and that the proxi- 
mate cause of the injury was pure accident, and not the resuit of ac- 
tlonable négligence. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. §| 35-38; Dec. 
Dig. § 25.*] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Huntington; Benjamin F. Keller, 
Judge. 

Action by Sarah Kirk against the West Virginia Colliery Company. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

Finley E. Fogg, of Paintsville. Ky. (Fogg & Kirk, of Paintsville, Ky., 
and Williams, Scott & Lovett, of Huntington, W. Va., on the brief), for 
plaintiff in error. 

V. L. Black, of Charleston, W. Va. (Brown, Jackson & Knight, of 
Charleston, W. Va., on the brief), for défendant in error. 

Bef ore PRITCHARD and KNAPP, Circuit Judges, and DAYTON, 
District Judge. 

*For other cases see same topic & i numbkb in Dec. & Am. Dlgs 1907 ta date, & Rep'r Indexe* 
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DAYTON, District Judge. On August 10, 1911, the défendant 
Company was operating a coal mine on Cabin creek, Kanawha county, 
W. Va., on one of the branch lines of the Chesapeake & Ohio Railway. 
The mine was a drift one, and the coal, in mine cars, from the pit 
mouth was run down an incline to and upon a tipple which was erected 
over two side or spur tracks from the railroad's main Hne, for the pur- 
pose of loading tlie coal into railroad cars for transportation. When 
the mine cars arrived upon the tipple their coal was dumped into the 
tipple bin from which, through a chute underneath, by opening a métal 
gâte, the coal was allowed to pass down into the railroad car, awaiting 
its réception upon one or other of the side tracks below. Two men 
were stationed in the railroad car, being thus loaded, for the purpose 
of discovering and throwing out any lumps of slate or bone left in the 
coal and of adjusting the load properly in the car. The side track next 
to the railway's main line track was distant 18 feet from center to 
center. On this day in August, the plaintiff, a woman 61 years of âge, 
in Company with her daughter, whom she had been visiting, was walk- 
ing down the main track of the railroad to the place where passenger 
trains stopped, with a view to board such a train as a passenger. Just 
before reaching the point where she would hâve to walk past this tip- 
ple she met two men, one a working foreman of défendant, from whom 
she inquired if it was safe for her to pass by it, who replied,. "No, 
there is no danger, go on." She did go on, walking along the ties on 
the outer edge of the main track, and was struck and injured by a 
lump of coal that bounded over from the railroad car then being loaded, 
and struck her on the leg. This action was thereupon instituted in the 
court below alleging négligence and claiming damages. A trial was 
had, in which, after the introduction of plaintiff's évidence the court 
there held it to be insufficient to warrant a recovery, and directed the 
jury to find a verdict for the défendant. Upon such verdict, judgment 
for défendant was rendered and entered, to which this writ of errer 
was taken. 

We do not deem it necessary to consider the questions of Mrs. Kirk's 
right to walk upon the railroad's main track past this tipple instead of 
taking the obstructed road running alongside such track, nor her al- 
léged contributory négligence in the premises. Regrettable as this 
injury to this lady, which has undoubtedly caused her much pain and 
suiïering, may hâve been, it seems clear to us from the évidence that it 
was the resuit of a very peculiar, unusual, and unexpected occurrence, 
which no précaution in ordinary reason and expérience could hâve 
contemplated or forestalled. Beyond ail doubt this lump of coal, in- 
stead of going down the chute and bedding itself with the other coal 
in the body of the railroad car, as ordinarily and usually it would hâve 
done, for some reason bounded from the lower end of the chute across 
the railroad car to its far side, where it struck and again bounded 
across the railroad's main track some 18 feet, at the particular second 
of time when it would come in contact with and injure this woman. 
No such accident would likely occur again in a century if at ail. The 
statement made by the tipple foreman that "there was no danger, go 
on," was entirely justified from expérience, and a reasonable view 
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of the situation. To say that it was the duty of the coal company, as 
claimed by counsel, to stop the opération of loading the car until thèse 
women could pass the tipple, 18 feet away in anticipation or fear of 
such a freak occurrence has no support in the principles of the law 
governing négligence. For the same reason the other claim that the 
company should hâve built a guard fence or wall between the tracks 
is just as untenable. In short, the case résolves itself into one of pure 
accident for which the coal company could not, upon any principle of 
law, be held liable. 

The judgment of the court below is affirmed. 

Affirmed. 



CANTON-HUGHES PUMP CO. v. LLERA. 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1914.) 

No. 2625. 

1. Bbokees (§ 85*) — Actions foe Compensation— Evidence— Rbasonable 

Value or Services. 

In an action for compensation for negotiating a sale of a pump for In- 
stallation in a building, where the existence of some eontract was adjudi- 
cated and where there was no évidence tending to show any eontract 
other than that claimed by plaintiff, by which he was to receive the dif- 
férence between the price quoted to him by défendant and the selling 
priée, évidence as to the reasonable value of his services was not pertinent, 
and was properly excluded. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §§ 106-115; Dec. 
Dig. § 85.*] 

2. Judgment (§ 622*) — Conclusiveness — Mattees Oonolttded. 

A judgment of the New York Municipal Court, allowlng so much of a 
counterclaim as was withln the jurisdictlon of that court, was conclusive, 
in a subséquent action for the balance of the counterclaim, that the per- 
son making the eontract upon which the counterclaim was based had au- 
thority to do so, that it was a bindlng eontract, and that the refusai of 
the plaintiff in the municipal court action to perform the eontract was 
unjustified and amounted to a breach. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. g 1136; Dec. 
Dig. i 622.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; William R. Day, Judge. 

Action by Manuel Liera against the Canton-Hughes Pump Company. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

A. A. Thayer, of Cleveland, Ohio, and J. A. Jeffers, of Canton. 
Ohio, for plaintiff in error. 

C. S. Yawger, of New York City, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. The facts are fully enough stated in 
our opinion upon our review of the first trial. 205 Fed. 209, 123 C. C. 
A. 397. Upon the new trial, the question of the amount due was sub- 

*For other cases see same topic & i numbes in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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mitted to the jury, crédit was permitted on account of the nioney re- 
ceived by Liera upon his substituted sale referred to in the former 
opinion, and he had verdict and judgment for $2,520. The Pump 
Company again asks review, and assigns errors concerning the admis- 
sion and weight of évidence. 

[1, 2] Upon the theory that the amount of Llera's agreed compensa- 
tion w^as in dispute, the Pump Company sought to show the reason- 
able value of Llera's services, as tending to support its testimony that 
the smaller amount was the one agreed upon. The right to make such 
proof is said to be established by Standard Co. v. Brumiey (C. C. 
A. 6) 149 Fed. 184, 186, 19 C. C. A. 132, and the cases there cited. 
The rule invoked is not hère applicable. The agreement between Liera 
and the Pump Company was made by him with the company's repré- 
sentative, Mr. Hughes, and it was that Liera should receive the différ- 
ence between the price quoted to him by the Pump Company and the 
price at which he might be able to make the sale. That this was the 
agreement is undisputed. The making of a contract between the par- 
ties was established by the New York judgment, and there is no évi- 
dence tending to show any other contract except the one just stated. 
It is not claimed that Jvlera agreed to the subséquent modification de- 
manded by the Pump Company. In this situation, the proof of the rea- 
sonable value of Llera's services was not pertinent to any issue. It is 
suggested that Mr. Hughes did not hâve authority to bind the Pump 
Company to this arrangement. It is enough to say that the New York 
judgment establishes that authority as well as any other élément neces- 
sarj' to make a binding contract. As follows from our préviens opin- 
ion, the New York judgment, whén taken in connection with the un- 
disputed testimony upon the trial now under review, left no question 
open, except the amount for which the Pump Company should hâve 
crédit because of Llera's receipts on his substituted sale. 

The évidence to which ail the assignments of error directly or in- 
directly relate was to the effect that the Pump Company discovered 
how large Llera's profits were going to be, and protested, that he 
justified himself by claiming that he had to divide his profits with 
agents for the purchaser of the pump, and that thereupon the com- 
pany's ofificers refused to hâve anything to do with what they called 
"graft." This development might or might not hâve justified the Com- 
pany in repudiating its contract with Liera and hâve sustained the 
défense that there was no breach by it ; in other words, that Liera, not 
the company, broke the original contract. However, the New York 
judgment established both the existence of some binding contract and 
that the Pump Company broke the contract without justification. The 
company could not litigate that question over again, in the présent case ; 
and it cannot complain of rulings which embarrassed its attempt to 
do so. 

The judgment is affirmed, with costs. 
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WBLLES et al. v. POETUGUESK-AMERICAN BANK OF SAN 

FBANCISCO. 

(Circuit Court of Appeals, Ninth Circuit. July 6, 1914.) 

No. 2273. 

Municipal Oorpobations (§ 352*) — Public Impeotements— Contracis - 
Bbeach— Remedy. 

Where a contract for the construction of a municipal sewer provided 
that a failure on the contraetor's part to comply wlth any of the condi- 
tions should be deemed a breach of the contract, and authorlzed the 
dty's board of public works to déclare the contract terminated whether 
any alternative right was provided or not, deelaring hovv the contract 
mlght be terminated, and that on such terinination the contracter should 
forfeit the aums due hlm under the contract and he and hls sureties 
should be llable for ail damages caused to the city by reason of hls fail- 
ure to perform such provisions, dld not make a termination of the con- 
tract the city's exclusive remedy for the contraetor's breach, nor dld it 
affect a further provision that the contractor without the consent of the 
board of public works should not be entitled, either legally or equitably, 
to assign any of the moneys payable under the contract or hls claim 
thereto. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. § 
883 ; Dec. Dig. § 352.*] 

On pétition for rehearing. Denied. 
For former opinion, see 211 Fed. 561. 

GILBERT, Circuit Judge. In aid of its pétition for a rehearing 
the appellee was permitted to bring- before this court certain portions 
of the record in the court below which were not contained in the tran- 
script on the appeal, the same being certain provisions of the spécifica- 
tions which were referred to and made a part of the contract which 
was involved. The appellants, answering the pétition, object to the 
considération of the new matter so brought before us, on the ground 
that the same was not read to nor brought to the attention of the court 
below. It is unnecessary to discuss that objection, for in our opinion 
the new matter so presented is not of such a nature as to affect the dé- 
cision of the case on the appeal. The provisions of the spécification 
so added to the record are as f ollows : 

"AH conditions of this contract are considered materlal and failure to com- 
ply wlth any of sald conditions on the part of contractor shall be deemed a 
breach of the contract. Should the contractor neglect or fail to perform any 
of the conditions of the contract, the board of public works shall hâve the 
right, whether any alternative right Is provided or not, to déclare the con 
tract terminated." 

Then follow provisions as to the manner in which the contract may 
be terminated, and the provision that upon such termination the con- 
tractor shall forfeit ail sums due him under the contract, and that botb 
he and his surety shall be liable upon his bond for ail damages caused 
to the city by reason of his failure to complète the contract. Thèse pro- 
visions, in brief, give to the board of public works the option to ter- 
minate the contract upon the failure or neglect of the contractor te 
perform any of the conditions thereof. It is not declared that the 

•For other cases see aam* topic & S humbeb in Dec. & Am. Dlga. 1907 to date, & Bep'r Xnd'xeK 
215 P.— 6 
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right to terminate the contract is the only remedy against the contracter 
for breach thereof, or of any of its provisions. On the contrary, it is 
declared that the board of public works shall hâve that right, "whether 
any alternative right is provided or not." The provision that without 
the consent of the board of public works the contracter "shall not ei- 
ther legally or equitably assign any of the moneys payable under this 
contract, or his claim thereto," is in no way afïected by the provisions 
of the spécifications above quoted. By no principle of reasoning can it 
be concluded that the provision for the termination of the contract 
upon breach of condition is tantamount to assent by the board to the 
transfer of any of the moneys payable under the contract, or the con- 
tractor's claim thereto, nor would the act of terminating the contract, 
if resorted to, be an adéquate remedy, or any remedy, for such a 
breach, and indeed the board of public works might hâve no means 
of knowing that an assignment had been made. That breach of the 
contract is unlike ail Qther possible breaches thereof, in that the lat- 
ter are open and visible upon an inspection of the work. The maxim, 
"Expressio unius est exclusio alterius," invoked by the appellee, is not 
applicable. The question is not one of the construction of a statute, 
but it is what was the intention of the parties as expressed in a con- 
tract. We find neither authority nor reason for applying the maxim 
to the provisions of a contract relating to the remédies to be pursued 
for default therein. The reverse has been held in a well-considered 
opinion in Straus v. Yeager, 48 Ind. App. 448, 93 N. E. 881. 
The pétition for a rehearing is denied. 



ROTII V. SMITH et al. 

In re KILLIAN MFG. CO. 

(Circuit Court of Appeals, TMrd Circuit. June 5, 1914.) 

Ko. 1820. 

Bankruptcy (§ 140*)— Personai, Peoperty — Bankers' Titli: — Advances to 
Pay roB GooDs — Deliveby on Tbust Eeceipt. 

Where a banker's agent, in accordance wltli custom, furnished crédit 
to importers to purchase silk, taking title in the name of the tanker, and 
after importation the silk, through intermediate transfers, on consign- 
ment came to a bankrupt, a corporation engaged in manufacturing silk 
ribbons, the bankrupt never having paid the consignor, and the banker's 
advances never having been paid, and it never having transferred its ti- 
tle, the paramount title still remained in it, and it was entitled to re- 
cover the silk from the bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 
219, 225; Dec. Dig. § 140.*] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; J. B. McPherson, Judge. 

Proceedings in bankruptcy against the Killian Manufacturing Com- 
pany. From a judgment affirming a referee's order allowing the 
claim of Smith & Schipper, agents for William Brandt's Sons & Co., 
bankers, to recover certain silk purchased and delivered to the bank- 
rupt (209 Fed. 498), Claude L. Roth, trustée, appeals. Affirmed. 

*For other cases eee same topic & § numbbb In Dec, & Am. Dig3. 1907 to date, & Rep'r Indezea 
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Henry N. Wessel, of Philadelphia, Pa., for appe'lant 
Irving L. Emst, of New York City, for appellees. 

Before BUFFINGTON and HUNT, Circuit Judges, and WIT- 
MER, District Judge. 

BUFFINGTON, Circuit Judge. In the présent case the silk in 
question was imported from the Orient by Smith & Schipper, the 
claimants, who, at the request of the Raw Silk Trading Company, fur- 
nished the funds and took title. Subsequently the silks were dehvered 
to the trading company on the trust receipts common in bankers' im- 
portations. Through intermediate transfers the silks came, on consign- 
ment, to the bankrupt, the Killian Manufacturing Company, a corpo- 
ration engaged in the manufacture of silk ribbons. The latter com- 
pany never paid the consigner. The original bankers' advances were 
never paid, nor hâve they ever transferred their title to the silks. The 
référée granted the pétition of the claimants praying a delivery to it of 
the silk. On certificate the court below sustained the référée, holding : 

"Unless the case of Century ïhrowing Go. v. Muller (C. C. A. 3d Cire.) 
197 Fed. 252 [116 C. 0. A. 6141, was wrongly decideJ, to say nothing of other 
cases cited by the claimants' counsel, the referee's order was right. I agrée 
with the findings of fact, as well as with the conclusion that the title of the 
bankers was not transferred, elther dlrectly or indirectly. I need not set out 
again the somewhat complicated facts of tlie transaction, which began In 
.Japan and passed through several stages, ending in Pennsylvanla, with the 
delivery of the silk on consigiiment to the bankrupt corporation. Nowhere 
in the line can I find anythiug to show that the bankers' title, which in the 
beginning was undoubted, was ever dlvested, either by any positive aet of 
their owu or by any act of an agent that biuds tbem under the doctrine of 
e.^toppel. The papers that were signed within four months of the bankruptcy 
Lieither strengtbened nor weaUened this title. They were properly dlsregard- 
ed by the releree, and need uot be considered now. They might bave been 
l'eleviiiit if the question concerned an attempted pi'eference ; but, if this silk did 
not belong to the bankrupt, there would be no préférence in returning it to 
Llie real owner, still less in agreeing to return it. In niy opinion, the funda- 
mental facts In the controversy are thèse: The bankers started with the 
fuU ownership of this silk, and this ownership lias never been lost. The use 
of trust receipts has become so common in récent years as to lead the courts 
(which always folio w an established business usage sooner or later) to modi- 
Cy In some particulars the strlngency of the old rule concerning the effect of 
divorciug the title and the possession of Personal property." 

Notwithstanding the argument which seeks to differentiate, we think 
the case in hand varies in no essential from Century Throwing Co. v. 
Muller, supra. If the principles there laid down are to prevail, the 
order of the référée must stand. We adhère to what was there dc- 
cided, and apply to this case the language there used : 

" • • ♦ We see nothing in the évidence in this case that shows any con- 
duct or act on the part of the plaintiffs by whlcb they would be estopped to 
assert their title and ownership to the goods in question, so far as the same 
would serve to protect them in respect to the liabiilty Incurred by them for 
the acceptances made In the purchase of such goods. To hold otherwise 
would be to strlke down a bona llde and honest transaction of great com- 
mercial benefit and advantage and. founded upon a well-recognlzed custom by 
which banking crédit is efficiently mobiiized for manufacturera and importers 
of small means." 
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SMALLS V. WELLS, FARGO & CO. 

(Circuit Court of Appeals, Second Circuit May 14, 1914.) 

No. 196. 

Négligence (§ 134*) — Action fob Pebsonal Injtjet — Suffioienot of Evi- 
dence. 

Plaintiff, a boy 9 years old, was Injured while rlding on a freight ele- 
vator in defendant's tuUding. There was évidence tendlng to show that 
the elevator was constructed in the ordlnary manner of such elevators, 
that défendant had frequently ordered the boys off the premises, that 
plaintiff knew he was not allowed on the elevator and endeavored to es- 
cape observation by hiding in a box thereon, and that hls présence there 
was not known to the operator. Held, that such évidence was suflacient 
to sustaln a verdict for défendant. 

[Ed. Note.— For other cases, 'see Négligence, Cent. Dlg. §§ 267-270, 272, 
273 ; Dec. Dlg. § 134.*] 

In Error to the District Court of the United States for the East- 
ern District of New York. 

On writ of error to the District Court of the United States for 
the Eastern District of New York to review a judgment for costs 
in favor of the défendant, entered upon the verdict of a jury which 
found the défendant free from neghgence in causing the injuries re- 
ceived by the plaintiff while riding upon a freight elevator on the 
premises of the défendant. 

Ellis L. Aldrich, of New York City, for plaintiff in error. 
William W. Green and Clifton P. Williamson, both of New York 
City, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. We are of the opinion that the verdict for 
the défendant was fully justified by the proof. The plaintiff, at the 
time of the accident which resulted in the loss of his leg, was between 
nine and ten years of âge. He was injured while riding on a freight 
elevator, which was constructed in the ordinary manner, being a plat- 
form moving up and down in a shaft, having openings at the various 
floors, for the loading and discharge of freight. The complaint pro- 
ceeds upon the theory that the plaintiff was permitted and invited to 
ride upon the elevator by the défendant and that the agents of the 
latter failed to instruct him as to the dangers to be apprehended and 
the proper way to avoid them. The proof shows, or at least the jury 
were warranted in finding, that the défendant had long been anaoyed 
by the boys in the neighborhood playing upon its premises and had 
frequently ordered them out and driven them away. The jury was 
also justified in finding that the plaintiff was on the elevator without 
the knowledge Or consent of the défendant and that in order to hide 
his présence from the elevator operator he had concealed himself in 
a box three f eet long, two feet wide and two feet high. This is made 
plain by the f oUowing excerpt from the plaintiff's testimony : 

*For other cases see same toplc & % numbisb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"By the Court: I was wlggllng around in that box before I fell out of It. 
The box was not rolling. And then I happened to get over on one side and 
lean down on it and It knocked It off. It did not catch on anything, and no- 
body else hit it. It just fell over because I climbed up on the edge. 

"By the Foreman: Q. How did you corne to get in the box? ^ A. We were 
having some fun and we were running and hlding, and then he put off the 
other boys, and I climbed over in it. 

"By the Court: Q. Did you get in the box to keep out of sight of the 
man on the elevator or were you in the box before he started to put the 
other boys off? A. Yes. 

"Q. You were in the box before he came to the elevator? A. Yes, sir, I 
ran in the elevator flrst. The man was then comlng on the elevator and I 
ran and jumped right over and got right in the box. He was coming from 
the platf orm ; he didn't see me. I didn't see Mm until af ter he had put off 
the boys and then I peeked out. He wasn't on the elevator when I ran and 
got in the box. When he came and put the other boys off I peeped up when 
he had his back turned, putting them off. See?" 

The proof justified the findings : 

First : That the défendant had done ail that was required to warn 
the boys in the vicinity to keep out of its warehouse. 

Second : That the plaintiff knew he was on f orbidden ground and 
endeavored to escape observation by hiding in the box. 

Third : That the elevator operator did not know of the plaintifiF's 
présence and could not, therefore, remove him from the elevator or 
warn him of danger. 

Fourth : That the elevator was of the ordinary construction found 
in warehouses of this character and amply sufficient as a freight car- 
rier and no fault can fairly be predicated of alleged defects in this 
regard. 

In short, the proof shows so plain a case of trespass upon the de- 
fendant's premises that probably it would not hâve been error had the 
court directed a verdict. In leaving the case to the jury every right 
to which the plaintiff was entitled was accorded him and the verdict 
should not be disturbed. 

The judgment is affirmed. 



In re HALSTEAD & CO. 

JAMES E. WARE & SON v. GRIFFIN. 

(Circuit Court of Appeals, Third Circuit. January 31, 1914. On Pétition for 
Eehearing, April 1, 1914.) 

No. 67. 

Corporations (§ 590*) — Consolidation — Conteacts — Assuked Debts. 

A contract for the consolidation of a flrm and certain other corpora- 
tions provided that the assets should aggregate a speeified sum, and on 
that basis the total amount of the flrm's debts to be assumed by the Con- 
solidated corporation should not exceed $100,000, but if the assets ex- 
ceeded the amount speeified, the indebtedness might also exceed $100,000 
to the same extent, and that any claim against the flrm for work done or 
materials furnlshed should be assumed and pald by the Consolidated Com- 
pany. Ueld, that the Consolidated company was not liable for an in- 

*For otber cases see same toptc & { nvmbsb In Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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debtedness of the flrm to certain archltects for services not Included In 
tlie liabllities determined at the tlme of consolidation, nor computed nor 
considered at the time the corporation settled its obligations vvlth the 
members of the flrm under the consolidation contract 

[Fxl. Note.— For otlier cases, see Corporations, Cent. Dlg. §§ 2354, 2361- 
2367; Dec. Dig. § 590.*] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; Joseph Cross, Judge. 

In the matter of banl<ruptcy proceedings of Halstead & Co. From 
an order reversing a referee's order, allowing in part the claim of 
James E. Ware & Son (204 Fed. 115), they appeal. Affirmed. 

John W. Remer, of New York City, for James E. Ware & Son. 
McDermott & Enright, of Jersey City, N. J., for Griffin. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

PER CURIAM. In the bankruptcy in the court below of Halstead 
& Co., a corporation, Ware & Son, the appellants, presented a claim, 
inter alia, for services as architect, rendered to Halstead & Co., a 
partnership. This claim they averred had been assumed by the bank- 
rupt in a written contract between the corporation and the partnership. 
The référée allowed the part of the claim hère in controversy, but his 
action was reversed by the court below. From a decree so holding 
Ware & Son appealed to this court. The opinion of the lower court is 
reported at 204 Fed. 115, by référence to which a restatement of the 
facts is avoided. After argument and due considération this court 
agrées with the court 'below that by the writing in question the bank- 
rupt did not assume the rejected claim. 

As no principle or précèdent is involved, simply the construction of 
a writing, we limit ourselves to announcing such conclusion and affirm- 
ing the order of the lower court. 

On Pétition for Rehearing. 

BUFFINGTON, Circuit Judge. In view of the eamest insistence 
by brief of counsel for Ware & Son, we hâve again considered this 
case and see no reason to change our previously expressed opinions 
and conclusion. As stated in the opinion of the court below, 204 Fed. 
116: 

"The claim in question is for architect fées and services alleged to hâve 
been performed by Ware & Sons for a partnership known as Halstead & Co., 
which partnership later became merged In the manner tierelnafter described 
in the bankrupt corporation, also known as Halstead & Co. It is not clalmed 
that Ware & Sons dld any work or performed any services for the bankrupt, 
or that there is any direct privity of contract between them and the bank- 
rupt. If they bave any claira against the banlcrupt's estate, It arises ont of 
a clause In the agreement of consolidation, pursuant to which the bankrupt 
subsequently purehased the assets of the flrm of Halstead & Co., and of other 
concerns hereinafter named." 

Our holding was that : 

"This court agrées with the court below that by the writing In question the 
bankrupt did not assume the rejected claim." 

'For other cases see same toDic & % numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The court below further found and held, and we agrée therewith, 
that: 

"As to any alleged récognition of or promise to pay the claim of Ware & 
Sons by letter of one of the officers of the corporation, wrltten after the con- 
solidation agreement was carrîed out, it is sufficlent to say that it does not 
appear that such offlcer had any authorlty from the corporation to wrIte it 
Moreover, if it can be construed to contain any promise to pay, such promise 
was manlfestly without considération and void. Hasbrouck v. Winkler et 
al., 48 N. J. Law, 431, 6 Atl. 22." 

Such being the case, the corporation Halstead & Co., having neither 
stipulated by the contract to pay the Ware claim, and not having sub- 
sequently legally otherwise assumed its payment, this court, adopting 
the full and clear opinion of the court below, adhères to its previous- 
ly announced décision, which was and is to aiïirm the order of the court 
below. 



THE R. B. LITTLE. 

(Circuit Court of Appeals, Second Circuit. June 3, 1914.) 

No. 8. 

TOWAGE (§ 15*) — LlABILITY OF TUO FOE INJUBY TO ToW — BUEDBN OP PEOOF. 

To warrant a recovery against a tug for an injury to a tow, there must 
be some évidence of négligence or fault on the part of the tug, and she 
cannot be held llable where the cause of the Injury Is wholly conjectural. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 30-38 ; Dec. Dig. 
i 15.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from the District Court of the United States for the 
Southern District of New York holding the tug Little in fault for 
damages sustained by the libelant's boat No. 23, while being towed 
from Elizabethport, N. J., to Ninety-Sixth street, East River. The 
damages were fixed at $1,011. 

James Emerson Carpenter and Henry E. Mattison, both of New 
York City, for appellants. 

James J. Macklin and De Lagnel Berier, both of New York City, 
for appellee. 

Before COXE and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The négligence alleged in the libel was that 
the tug "run the said barge No. 23 over what is known as the Tenth 
Street buoy at about 9 a. m. o'clock of the day aforesaid, resulting in 
damage to the bottom of said barge, causing her to leak." The District 
Judge was in grave doubt upon the following questions of fact: 

First. — Did the barge run over the Tenth Street buoy? 

Second. — If so, was she damaged by so doing? 

Admitting that it was a "very puzzling case" and that he could not 
understand how the injury happened even if the barge had gone over 
the buoy, he found for the libelant upon the theory that the barge 

*Foi other csises see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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having been injured, the burden was upon the tug to explaîn tlie cause 
of the injury. His ruling was made upon the authority of The EUen 
McGovern (D. C.) 27 Fed. 868. In that case the wife of the captain 
of the injured barge testified to facts which made it probable that the 
barge struck on Robbins Reef. She testified that some time between 
1 and 2 o'clock in the morning she felt a jar which caused her to run 
up on deck where she saw Robbins Reef Hght about 100 feet distant. 
This was clearly sufficient to put the tug upon her proof, but nothing 
of the kind appears in the case at bar. It must be remembered that 
the tide was flood, the No. 23 was drawing about thirteen feet and, 
with the depth of water at the point in question, it would bave been 
impossible for the barge to strike upon the reef or upon a sinker to 
which a buoy might hâve been attached. Such sinker could not bave 
extended up from the bottom more than three or four feet and there 
was still four or five feet of water from the top of the sinker to the 
bottom of the barge. The buoy could not hâve caused the damage, 
even had the barge run over it, because, as bef ore stated, the tide was 
tlood and the buoy was slanting upstream in the same direction the 
barge was proceeding. The only effect of the barge going over the 
buoy would be to press it down during the transit, allowing it to 
spring up as soon as the barge passed. Every theory advanced by the 
libelant was shown to be untenable and, in the last analysis, the tug 
was found at fault because the injury was probably received while 
the barge was being towed. In our opinion something more than this 
must be required. 

It seems to us that the burden is on the libelant to show some nég- 
ligence on the part of the tug and that until this is donc, the burden 
of proof does not shift. There is nothing in the testimony hère to 
show that the tug was guilty of fault. It is ail left to guesswork and 
spéculation. The argument is that the barge was injured at some 
time, probably while being towed by the tug, ergo the tug is liable. 
In other words the tug may be held liable for an injury which she did 
not cause or aid in causing. No one knows or prétends to know how 
this injury was caused and until some proof is produced that the tug 
caused it, it seems to us she should not be held liable. The rule laid 
down by the District Court practically makes the tug an insurer. 

Decree reversed with costs. 



MIZELL V. ELMORE & HAMILTON CONTRACTING 00. 

In re UNITED SURETY CO. 

(Circuit Court of Appeals, Second Circuit. May 14, 1914.) 

No. 255, 

Pbirctpal and Surety (§ 57*) — Subett Company Bond — Liability of Pbin- 

CIPAL FOR PBEMIUMS. 

Where a contracter with tlie state for doing certain work procured a 
surety company to exécute a bond required by the state for the faithful 
performance of the work, for which It agreed to pay an annual premlum 
until the surety should be dlscharged from llablUty, the contractor was 

'For otber cases see same topic & i numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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not released from Uability for the premlums by the fact that during a 
portion of the time the contract was in litlgatlon, and was flnally ad- 
judged invalid ; no steps havlng been taken in the meantime for the dis- 
charge of the bond. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dig. g 101 ; 
Dec. Dig. § 57.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from an order of the District Court for the Southern 
District of New York confirming a report of the spécial master al- 
lowing the claim of the United Surety Company against the receivers 
of the Elmore & Hamilton Contracting Company for $1,876.32 for 
premiums which the contracting company agreed to pay the surety 
company in considération of its agreement to guarantee the bond which 
the construction company gave to the state of New York. 

Francis L. Kohlman, of New York City, for appellants. 
Milton M. Blumenthal, of New York City, for fespondent. 

Before COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

COXE, Circuit Judge. This seems to us to be a very plain case. 
The Elmore & Hamilton Contracting Company made a contract with 
the state of New York to build a section of road in Orange county. 
The state required a bond for the faithful performance of the work 
and the contracting company applied to the surety company to f umish 
it. The bond was given and the contracting company entered upon 
the work. Soon afterwards an injunction issued in a taxpayer's suit 
to restrain the completion of the work. After four years of litigation 
the judgment that the contract was invalid was affirmed by the Court 
of Àppeals of New York. The receivers of the contracting company 
now seek to avoid the payment of the premiums on the ground that 
the contract was null and void ab initio. 

The answer is manifest. The surety company was not required to 
examine into the legality of the contract. Good or bad, it was the 
contract which the Elmore & Hamilton Company wished guaranteed, 
and for this service that company was willing to pay, and agreed to 
pay, $469.08 per annum in advance, "and continue the same until said 
T Jnited Surety Company shall, in the manner provided by law, be dis- 
charged or released from any and ail liability and responsibility upon 
and from said bond." If at any time the surety company was dis- 
charged from liability upon the bond, proper légal évidence was to 
be served on the surety company, and until this was donc the liability 
to pay annual premiums continued. The surety company fulfilled its 
obligation to the letter, it guaranteed the bond for four years and the 
contracting company agreed to pay the premiums for four years. 

The fact that the question of the validity of the agreement was in 
litigation during this period has no relevancy to any question hère 
involved. The contracting company received the considération foi 

*For other cases see same topic & § numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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which ît agreed to pay. The fact that it might hâve termînated its 
agreement to pay premiums, if it had seen fit to do so in the légal way, 
is of no moment, in view of the fact that it did not terminate the agree- 
ment, but insisted upon keeping it in force until the court of last resort 
had held the contract with the state invalid. 
The order is affirmed. 



GLICKSTEIN v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit June 1, 1914.) 

No. 288. 

Ckiminal Law (§ 1092») — Review on Eekob — Bill of Exceptions—Timb 

FOR ALLOWANOE. 

.Tudicial Code, § 97 (Act March 3, 1911, c. 231, 36 Stat. 1119 [U. S. 
Comp, St. Supp. 1911, p. 175]), provides that tenus of the District Court 
for the Southern District of New ïork shall be held on the first Tuesday 
in each month, and gênerai rule 5 of such court automatlcally extends 
eaeh term for the purpose of flllng bllls of exception for a perlod of three 
calendar months beginnlng on the flrst Tuesday of the month in which 
the judgment was entered. UeU, that.where a défendant convicted of a 
crime did not move to hâve hls bill of exceptions signed until after the 
expiration of such extended time, the judge was without power to sign 
the same. 

[Ed. Note.— For other cases, see Crlminal I<aw, Cent. Dig. §§ 2803, 2829, 
2834-2861, 2919 ; Dec. Dig. § 1092.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Criminal prosecution by the United States against Abraham Glick- 
stein. Judgment of conviction, and défendant brings error. Writ of 

error dismissed. 

Archibald Palmer, of New York City, for plaintifï in error, 
J. N. Boyle, Asst. U. S. Atty., of New York City. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The trial of Glickstein, plaintiff in error, began 
July 1, 1913, and continued to July 3d, on which day he was found 
guilty and sentenced. Section 97 of the New Judicial Code provides 
that terms of the District Court of the Southern District of New 
York shall be held on the first Tuesday of each month and gênerai 
rule 5 of the District Court automatlcally extends each term for the 
purpose of making and filing bills of exception so as to comprise a 
perlod of three calendar months, beginning on the first Tuesday of 
the month in which the verdict is rendered or judgment entered. In 
this case the term expired in the early part of October, 1913, but the 
plaintiff in error did not move to hâve his bill of exceptions signed 
until January 21, 1914, when the trial judge signed it over the objec- 
tion of the United States Attorney. 

He felt that he had the right to do so under our décision in Koe- 
wing v. Wilder, 126 Fed. 472, 61 C. C. A. 312, and he was moved to 

*For other cases see eame topic &. % numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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do so by the considération that a very important question of law was 
involved, and that it was difficult for the plaintiff in error, being con- 
fined at Atlanta, to direct his affairs. 

The case of Koewing v. Wilder does not apply because we there 
held that what the court said at the conclusion of the trial amounted 
to an extension of the term for the period within which the defeated 
party was entitled to sue out a writ of error. 

The extraordinary circumstances mentioned in the Suprême Court 
cases which justify the signing of the bill after the term has expired 
relate to circumstances which caused the delay, and cannot be said to 
include négligence of the party or the importance or difficulty of the 
question involved. 

As we think the District Judge was without power to sign the bill 
of exceptions, the writ of error is dismissed. 



CINCINNATI, N. O. & T. P. RT. CO. y. McTNTYRB. 

(Circuit Court of APPeals, Sixth Circuit. June 30, 1914.) 

No. 2401. 

Railroads (§ 376*) — Fessons on Track— Discovert— Dutt to Stop Tbain. 

Where décèdent was discovered on the traek b.v defendant's brakeman 
on the approaehing train at the full distance ahead for which physical 
objects permitted a view of the track, and every possible means to stop 
the train was not Immediately taken as required by Shannon's Code, Tenn. 
§§ 1574-1576, and décèdent was struck and killed, the railroad company 
was liable. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. 5§ 1275-1279; Dec. 
Dig. § 376.* 

Care required of railroads as to trespassers on or near tracks, see note 
to Loulsville & N. R. Co. v. Womack, 97 C. C. A. 566.] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sanford, Judge. 

Action by Thomas Mcintyre, as administrator of Senia Mcintyre, 
deceased, against the Cincinnati, New Orléans & Texas Pacific Rail- 
way Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

R. M. Jones, of Knoxville, Tenn., for plaintiff ïn error. 
G. W. Pickle, of Knoxville, Tenn., for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
TUTTLE, District Judge. 

PER CURIAM. The jury found that the operators of the train 
which killed Mrs. Mcintyre had not kept a lookout ahead or had not, 
after she appeared on the track, used every possible means to stop the 
train, as required by Shannon's Tennessee Code, §§ 1574, 1575, 1576. 
There seems no doubt that she was seen by the brakeman lookout at 
the full distance ahead for which physical obstacles permitted a view 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the track. Though this distance was short, and though, giving the 
utmost permissible force to the plaintiiï's testimony and theory, the 
delay was very brief, after she was seen and the statutory précautions 
could hâve been taken and before they actually were taken, yet we 
think there was room for the jury to conclude that the railroad com- 
pany did not fully meet the duty imposed by this statute and by the 
familiar very rigorous construction of the law put upon it by the Su- 
prême Court of Tennessee. 

The judgment is affirmed, with costs. 



THB LOUISA. 

MeGUIRE t. THAMES TOWBOAT CO. 

(Circuit Court of Appeals, Second C5ircuit. June 23, 1914.) 

Nos. 257, 258. 

TOWAGE (5 11*) — STKANDINQ OF TOW— LlABILITT Oï TtJQ— UNCHABTED RoCK. 

A tug held not in fault for tlie stranding of her tow by striking a smaU 
submerged rock whlle foUowmg the usual and customary course through 
the channel of a river, where the rock was uncharted and not generally 
known to pilots in the vicinity. 

[Ed. Note. — For other cases, see Towage, Cent Dig. g$ 11-23; Dec 
Dig. § 11.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty by the Thames Towboat Company against the 
scow Louisa for salvage services, and by James F. McGuire, owner 
of the Louisa, against the Thames Towboat Company for négligent 
stranding of the scow. Decree for the Towboat Company, and Mc- 
Guire appeals. Affirmed. 

For opinion below, see 209 Fed. 1001. 

F. V. Barnes, of New York City, for appellant. 
J. K. Symmers, of New York City, for appellee. 

Before COXE and ROGERS, Circuit Judges, and HAND, District 
Judge. 

PER CURIAM. We see no reason to add anything to the opinion 
of Judge Holt in this case. 209 Fed. 1001. It is perfectly clear that 
the scow struck a rock, and it is likewise clear that a master was not 
required to know that the rock was there. 

Decree affirmed, with costs. 

*' ' " ■'■'■ " ■ " '■ " - -i—i ~ i .—■■——■■- 1 II I rii.i..iii M ^,11. — ...i II, — ..II.. i M i, 11^ 
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CUDAHT PACKING CO. v. GRAND TRUNK WESTERN KY. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1914. Reliearlng 
Denied May 12, 1914.) 

No. 1997. 

1. Caeriebs (§ 27*) — Interstate Commerce— Feeioht Charges— Regulatiok 

— ' 'Transportation . ' ' 

Tlie Interstate Commerce Act (Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S. 
Comp. St 1901, p. 3154) liaving deflaed transportation to include ail serv- 
ices in connection wlth réfrigération or icing of property trausported, an 
Interstate carrier, by holding itself ont voluntarily to ice car load ship- 
ments, brought itself within the supervisory and regulatory provisions 
of the act with respect to the reasonableness, certainty, and publicity of 
rates charged for Icing services, and hence vras not entitled to recover the 
value of such services on an express or Implied contract, indépendant of 
rates made, published, and filed. 

rEd. Note. — For other cases, see Carriers, Cent. Dig. §§ 73, 74, 94 ; Dec. 
Dlg.§27.*, 

Duties and liabilities of carriers as.to furnishing facilitles for trans- 
portation, see n<pte to Harp v. Choctaw, O. & G. R. Co., 61 C. C. A. 414. 

For other définitions, see Words and Phrases, vol. 8, pp. 7075, 7076.] 

2. Carriers (§ 30*) — Rates— IciNa Charges. 

An interstate carrier published and filed with the Interstate Commerce 
Commission a tariff sheet, covering icing charges, providing that the car- 
rier, when requested, would furnish réfrigération, charging therefor the 
"actual cost including labor, but not less than $2.50 per ton of 2000 Ibs." 
Held, though the provision for charging the actual cost was void for un- 
certainty, such invalidity did not tnvalidate the balance of the rate, and 
hence the carrier v?as entitled to charge $2.50 per short ton. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. § 81; Dec, Dig. 
I 30.*] 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Illinois; George A. Carpenter, 
Judge. 

Action by the Grand Trunk Western Railway Company against the 
Cudahy Packing Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Charles B. Morrison, of Chicago, 111., for plaintiff in error. 
Geo. W. Kretzinger, of Chicago, 111., for défendant in error. 

Before BAKER, SEAMAN, and ROHESAAT, Circuit Judges. 

BAKER, Circuit Judge. Défendant in error, plaintiff below, recov- 
ered judgment against défendant for $3,637.75 on account of icing 
charges in transporting dressed méats for défendant. 

A jury trial was duly waived, and the cause was submitted on an 
agreed statement of f acts that showed : That plaintiff was a railroad 
corporation engaged in interstate commerce. That défendant was an 
interstate shipper of dressed méats. That plaintiff had duly published 
and filed its schedule of carriage charges for dressed méats, exclusive 
of icing charges. That défendant paid plaintiff the carriage charges. 
That plaintiff had duly published and filed a tariff sheet in which the 

•For other casse see same topic & § ncmbbb ia Cec. & Am. Dlgs. 1907 to Aate, & Rep'r Indexas 
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following provision was made for icing charges over and above car- 
riage charges: "Shippers desiring refrigerator service for freight in 
car loads must furnish at their own cost the necessary quantity of ice 
and sait, or this company, when requested, will obtain and furnish the 
same, charging therefor the actual cost including labor, but not less 
thr,n $2.50 per ton of 2000 Ibs., fractions of tons to be charged for 
pro rata." That défendant requested plaintiff to ice defendant's car 
J;.; ;d shipments. That plaintiff did so and charged therefor at the rate 
of $2.50 per ton of 2,000 pounds. That plaintiff procured some of the 
ice from Swift & Co., a competitor of défendant in the dressed méats 
trade, at a cost of $2.50 per ton of 2,000 pounds, and that défendant 
failed and refused to pay plaintiff for any of thèse icing charges. 

[1] In view of the Commerce Act's définition that transportation 
shall include ail services in connection with réfrigération or icing of 
property transported, and of plaintiff's action under that définition in 
f urnishing ice as a service in transportation, it is needless to consider 
plaintiff's contention that Congress lacked constitutional power to com- 
pel carriers to furnish ice, and that plaintiff could theref ore recover the 
value of its icing services for défendant on an expi"ess or an implied 
contract, without making, publishing, and filing fixed and definite rates 
therefor. By holding itself out voluntarily as ready to ice car load 
shipments, plaintiff brought itself within the supervisory and reg- 
ulatory provisions of the act with respect to reasonableness, certainty, 
and publicity of rates. 

Under the Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. 
S. Comp. St. 1901, p. 3154]) compensation for service in transporta- 
tion cannot be a matter of bargaining between carrier and shipper, and 
no payment can lawfully be demanded or received except in accordance 
with a fixed and definite schedule of charges duly published and filed. 

[2] Is plaintiff's tariff provision, that the charge for icing shall be 
"the actual cost, but not less than $2.50 per short ton," void for un- 
certainty? If "cost" were published as the charge for a service in 
transportation, the tariff would in that respect undoubtedly be void, for 
cost is necessarily variant and is undeterminable with exactness until 
after the event, while the act contemplâtes that the shipper shall be in- 
formed of a fixed and definite rate in advance of his shipment. If the 
icing charge were stated to be "$2.50 per short ton," we conceive that 
no complaint would be made on the ground of uncertainty. If plain- 
tiff had published that "the minimum rate for icing is $2.50 per short 
ton," without stating any higher rate or giving any fixed and definite 
basis on which a higher rate could be calculated in advance with cer- 
tainty, it seems to us that the word "minimum" might well be disre- 
garded as superfluous and $2.50 taken as the fixed rate under ail cir- 
cumstances. Knudsen-Ferguson Co. v. Mich. Cent. R. Co., 148 Fed. 
968, 79 C. C. A. 46. Quite evidently plaintiff has woven the idea of 
cost into its icing tariff. But does that élément inhere throughout the 
structure? If the cost is less than $2.50 per short ton, the tariff ex- 
plicitly provides that nevertheless $2.50 per short ton shall be the rate. 
In that part of the structure, therefore, the idea of cost as a condition 
to be taken into account has clearly been excluded. It is only in the 
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part of the tarifîf which contemplâtes a charge above $2.50 per short 
ton that cost is made an élément in the accounting. There is, conse- 
quently, we believe, a clean line of démarcation at $2.50 per short ton. 
Cost, if below or at that line, plays no part; if above, it is the sole 
basis given. And inasmuch as cost, for reasons heretofore stated, can- 
not be accepted as a published rate under the act, part of plaintiff's 
icing tariff is void for uncertainty. But, while the Commerce Act and 
ail tariffs and doings of carrierç should be strictly construed and en- 
forced to accomplish the large purposes of fairness and uniformity, 
we are of opinion that the gênerai principle in relation to statutes, wills, 
contracts, etc., that the illégal parts will be excised and the légal pre- 
served unless the bad is so interwoven with the good that extrication is 
impossible, should be applied to the facts of this case. Plaintiff had 
duly declared that icing service was not included in the carriage rate, 
and had published an icing tariff, part of which was good and part bad. 
Where to eut seems clear, and what is left is without taint. And what 
is left is the only part that bas been acted on by plaintiff. 

Whether the carriage and icing charges separately or combined were 
reasonable, whether plaintiff could lawfully arrange to procure ice 
from defendant's competitor, and whether that arrangement brought 
about an undue préférence, are matters beyond this case. 

The judgment is affirmed. 



WONG KEOW V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit Aprll 14, 1914.) 

No. 2045. 

1. Ai-rENs (§ 32*) — Déportation op Chinese — Appbal — Dismissal — Deitccts 

IN Recobd. 

Where an appeal by a Chinese person from an order of déportation was 
allowed and perfected, and the record filed contained the orders and de- 
cree of the district court, an appeal would not be dismissed, though there 
was no blll of exceptions or certificate of the évidence, and the only 
ground of reversai urged was that the district judge erred in afflrming 
the commissloner's order of déportation. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

2. AxiENs (§ 32*) — Déportation or Chinese — Appeal — EECOBn — Cebtificate 

OF Evidence. 

On an appeal In a proceeding to déport a Chinese person, the évidence 
should be brought up by a certificate of évidence under equity rule 75 
(198 Fed. xl,' 115 C. C. A. xl) rather than by a common-law blll of ex- 
ceptions. 

[Ed. Note.— For other cases, see Aliens, Cent Dlg. §§ 84, 92, 93-95; 
Dec. Dlg. § 32.*] 

3. Aliens (§ 32*) — Déportation or Chinese — Appeal — Record — Questions — 

Denial. 

On appeal in a déportation proceeding, a motion for leave to bring up 
a duly authenticated certificate of the évidence long after the tenu at 
which the trial was had has ended will be denied, where there is no show- 
Ing that a certificate of évidence authenticated by the judge wUl afford 

•For other cases see same topic & i numbeb in Dec. & Am. Dig». 1907 to date, & Rep'r Indexe» 
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any stronger basls for attacking tlie order of déportation thàn Is con- 
tained in the coinmlssioner's certîficate which indicates that the order 
was properly made. 

[Ed. Note.— For other cases, see Allens, Cent Dlg. §§ 84, 82, 93-95; 
Dec. Dig. § 32.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of IlHnois; J. Otis Humphrey, 
Judge. 

Déportation proceeding against Wong Keow. From an order of 
déportation, défendant appeals. Affirmed. 

Charles F. Hille, of Chicago, 111., for appellant. 
James H. Wilkerson, of Chicago, 111., and Albert L. Hopkins, for 
the United States. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

BAKER, Circuit Judge. Appellant is a person of Chinese descent. 
At a hearing before the commissioner, where appellant was repre- 
sented by counsel who produced and examined witnesses, appellant 
was adjudged to be unlawfully in this country. On appeal, the dis- 
trict judge heard appellant's witnesses and counsel, and affirmed the 
ruling of the commissioner. 

In the record before us there is physically embodied what purports 
to be the commissioner's certificate of the évidence before hin. But 
there is no bill of exceptions or certificate of évidence showing what 
testimony was before the district judge. And the only ground of re- 
versai urged in appellant's original brief is that the district judge, in 
view of what purports to be the évidence in the record presented to 
us, erred in affirming the order of déportation. 

[ 1 ] The government thereupon moved that the appeal be dismissed 
on the ground that nothing is presented for considération. But the 
appeal was allowed and perfected; and the record filed in this court 
contains the orders and decree of the district court. What the gov- 
ernment probably wants is an affirmance on the ground that the rec- 
ord fails to support the assignment for reversai. 

[2] As this is an appeal (in a statutory proceeding, however), a cer- 
tificate of évidence under equity rule 75 (198 Fed. xl, 115 C. C. A. 
xl), rather than a common-Iaw bill of exceptions, is what would be 
required. But form is not of the essence, since each has to be au- 
thenticated by the trial judge. 

[3] Appellant has made a counter motion for leave to apply for 
and bring up a duly authenticated certificate of évidence. Inasmuch 
as the term at which the trial was had ended long before the cause 
was removed hère by appeal, compliance with equity rule 75 or with 
the requirements for a bill of exceptions is impossible unless a nunc 
pro tune order could properly be made by the trial court. But we 
do not enter upon that, and hâve the less hesitancy in denying the 
counter motion, because appellant présents no showing that a certifi- 
cate of évidence authenticated by the judge would afiford any stronger 

*For other cases see same topic & § nximbgb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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basis for attacking the order of déportation than îs contained in the 
commissioner's certificate, and because an examination of what appel- 
lant présents as the testimony in his favor discloses the usual case 
where the commissioner and the district judge were rightly dissatis- 
fied with the hazy, contradictory, and improbable testimony of the 
Chinese person and his Chinese witnesses. Quock Ting v. U. S., 140 
U. S. 417, 11 Sup. Ct. 733, 851, 35 L. Ed. 501; Chin Bak Kan v. 
U. S., 186 U. S. 193, 22 Sup. Ct. 891, 46 L. Ed. 1121; Ark Foo v. 
U. S., 128 Fed. 697, 63 C. C. A. 249; Hong Yon v. U, S., 164 Fed. 
330, 90 C. C. A. 542. 
The order is affirmed. 



BROOMFIELD v. LEHMAN. 

iCircuit Court of Appeals, First Circuit June 24, 1914.) 

No. 1064. 

Bakkbuptct (§ 414*) — Dischaege— Gbotjnds fob Refusai/— Givino Falsk 

Testimony. 

An order denylng disctiarge to a bankrupt on the ground that he inten- 
tionally refused to answer materlal questions on his examination held 
sustained by the évidence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 720-722; 
Dec. Dig. § 414.*] 

Appeal from the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Jr., Judge. 

In the matter of Philip Broomfield, bankrupt. Appeal by the bank- 
rupt from an order refusing a discharge on objections of Isaac Leh- 
man, creditor. Affirmed. 

Charles S. Hill, of Boston, Mass., for appellant. 
Martin Witte, of Boston, Mass, for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. Broomfield, a voluntary bankrupt in the 
District Court under a pétition filed August 23, 1912, appeals from a 
judgment refusing him a discharge, entered April 14, 1913. The spéci- 
fications of objection by Lehman, the objecting creditor and appellee, 
having been referred for ascertainment and report of the facts, the 
référée reported that the évidence did not sustain the spécifications. 
The District Court, however, did not accept this conclusion, and found 
on the évidence submitted to the référée that the bankrupt had made 
intentionally false answers while under examination 

Broomfield and one Hershman, as partners, had previously been ad- 
judged bankrupt in the same court in January, 1909, and the proceed- 
ings had resulted in a composition ; the creditors accepting composition 
notes for part of their claims. This was confirmed in July, 1910. In 
his présent bankruptcy most of the claims scheduled by Broomfield 

were scheduled as "notes in composition," and as contracted in 1910, 

^-^~— — — — ^— — — — — ^ — -— ^ — . » 
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at Boston. In addition to thèse, he scheduled 15 other claims. As to 
14 of them, the nature and considération of the debt was given as 
"Acct." or "Account." The remaining claim was stated to be "Claim 
for services"; and ail thèse claims were scheduled as contracted in 
1910, at Boston. The total amount of thèse claims was $4721.61. 

The bankrupt undertook to say, while under examination, as to 6 
of the 15 claims referred to, amounting in ail to $4,150, that they ante- 
dated his former pétition ; but they did not appear in his former sched- 
ules, and he gave no satisfactory reason for their omission. The larg- 
est in amount was for $1,500, scheduled as due the Westinghouse Ma- 
chine Company. This, he said, was "for a bill from 1905 or 1906 
that was not put in the first schedule." Being asked why it was not 
put into that schedule, the only answer he gave was, "I don't know." 
His answer was the same to a question why he did not state in his 
présent schedule that Hershman was jointly liable with him for the 
bill. As to this claim also, and as to others of the six claims referred 
to, when he was asked why he swore in his présent schedule that they 
were contracted in 1910, his only answers were that this wâs "as good 
as hé could remember" at the time he made the schedule. 

Broomfield was interrogated as to his dealings subséquent to his 
former adjudication and before he filed his présent pétition. He tes- 
tified that between 1908 and 1910 he used to peddle in metals and used 
to go to various factories to see if they would hâve anything to sell. 
To repeated inquiries as to the names of thèse concerns, and what his 
transactions with them were, no better answer than "1 don't remember" 
could be obtained from him. It appeared that in 1911 his wife had 
settled claims against him by the General Electric Company for $27,- 
500 ; but in answer to questions seeking to ascertain what thèse claims 
were, or what the transactions on which they were founded, he would 
say nothing more than "I don't remember." 

There is nothing in the record enabling us to say that the six claims 
referred to did in fact antedate his former bankruptcy. As he has 
twice failed so to schedule them, the presumption is that they did not. 
The inquiries regarding his dealings since his composition and regard- 
ing the settlement made by his wife were therefore material and im- 
portant. We are unable to hold, from the record before us, that the 
District Court was wrong in finding that he could not hâve been 
honestly incapable of remembering the facts regarding those dealings, 
or regarding his transactions with the General Electric Company. We 
must therefore affirm the judgment appealed from. 

The judgment of the District Court is affirmed, and the appellee 
recovers his costs of appeal. 



NOBTHEOP V. TIBBLEa î^9 

NORTHROP y. TIBBLBS. 

(arcult Court of Appeals, Seventh Circuit Aprll 14, 1914.) 

No. 2035. 

1. LiBEL AND Slandee {§ 82*) — Refeeencb to Plainttff— Pleadino. 

Where an alleged libelous letter did not name plaintlff as the person 
intended to be llbeled, a déclaration, failing to charge that the récipient 
of tlie letter, or any other third person, understood the libelous matter to 
refer to plaintiff, was demurrable; it being insufficient to charge merely 
that défendant wrote and published the letter of and concerning plaintiff. 

[Ed. Note.— For other cases, see libel and Slander, Cent. Dig. §§ 187- 
197 ; Dec. Dig. i 82.*] 

2. LiBEL AND SlANDEB (§ 21*) — EiLEMENTS OF INJUBT— IN-TTJBT TO REPUTA- 

TION. 

Since the gist of an action for libel is not injury to plalntifC's feelings, 
but damage to hls réputation, it is insufaclent to constitute a libel that 
plaintiff knew that he was the subject of the article, or that défendant» 
knew of whom they were writing, but it must appear on the face of the 
déclaration that persons other than thèse must hâve reasonably under- 
stood that the article was written of and concerning plaintiff, and that the 
so-called libelous expressions referred to him. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 103; 
Dec. Dig. § 21.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois ; George A. Carpenter, 
Judge. 

Action by Florence C. Northrop against Charles E. Tibbles. Jiidg- 
ment for défendant, and plaintiff brings error. Affirmed, 

William M. Marshall, for plaintiff in error, 

A. F. Reichmann, of Chicago, 111., for défendant in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

BAKER, Circuit Judge. To plaintiff in error's déclaration for libeJ 
a demurrer for want of facts was sustained, plaintiff declined to 
amend, and judgment for défendant was entered. 

Many objections are urged by défendant; but, if the déclaration is 
déficient in any material respect, the judgment must be affirmed. 

[1] So we may assume that the letter written and mailed by de- 
fendant to a third person contains matter libelous per se (though this 
is strenuously controverted), that défendant intended to defame plain- 
tiff, and that plaintiff, when she somehow obtained a copy, applied the 
libel to herself. But the letter does not name plaintiff as the person 
intended to be libeled; and the déclaration fails to charge (either as 
a conclusion of fact, if such pleading is permissible, or by an exhibi- 
tion of extraneous facts that hâve the necessary effect of showing) 
that the récipient of the letter, or any other third party, understood 
the libelous matter to refer to plaintiff. 

[2] To allège that défendant wrote and published (by mailing) the 
letter "of and concerning plaintiff" is not enough. As this court said 
in Duvivier v. French, 104 Fed. 278, 43 C. C. A. 529: 

•For other cases see same topic & 5 ntjmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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"The gravamen of an action for Ubel Is not Injury to the plalntiff s feelings, 
but damage to his réputation In the eyes of others. * * * It is not enough, 
to constitute Ubel, that the pla:intl£f knew that he was the subject of the ar- 
ticle, or that the défendants knew of whom they were writing; it must ap- 
pear upoh the face of the déclaration that persons other than thèse must 
hâve reasonably understood that the article was written of and concerning the 
plaintiff, and that the so-called libelous expressions related to him." 

See, also, Robinson v. Drummond, 24 Ala. 174; De Witt v. Wright, 
57 Cal. 576; Patterson v. Edwards, 7 111. (2 Gilman) 720; M^cLaugh- 
lin V. Fisher, 136 111. 111, 24 N. E. 60; McCallum v. Lambie, 145 
Mass. 234, 13 N. E. 899 ; Carlson v. Minnesota Tribune Co., 47 Minn. 
337, 50 N. W. 229; Miller v. Maxwell, 16 Wend. (N. Y.) 9; Sasser 
V. Rouse, 35 N. C. 145 ; Dunlap v. Sundberg, 55 Wash. 609, 104 Pac. 
830, 133 Am. St. Rep. 1050. 

As plaintiff refused to plead the necessary additional facts, we must 
believe that (but for the liling of her présent déclaration) her réputa- 
tion with. the world at large remained as good as if the letter had been 
written in a code unknown to any one except défendant and herself. 

The judgment is affirmed. 



DETROIT COPPER MINING CO. OF ARIZONA t. MINE & SMEI/TEE 

STJPPLY CO.t 

ARIZONA COPPER 00. v. SAMB. 

(Circuit Court of Appeals, Ninth Circuit. July 6, 1914.) 

No. 2291, 

1. Patents (i 328*) — Validitt and Inïbingement — Obe Concenteatinq 

Table. 

The Wilfiey patent. No. 590,675, for an ore concentrating table, is valld, 
and entitled to a reasonably libéral construction ; also held Inf ringed. 

2. Patents (§ 236*) — Infbingement — Change of Form. 

Form in a patented devlce is immaterial, unless It Is essentlal to the 
resuit, or indispensable by reason of the state of the art to the novelty 
of the clalm, and infringement is not avolded by a change of form which 
does not change the principle or mode of opération. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 372, 373; Dec. 
Dig. § 236.*] 

Appeals from the District Court of the United States for the Dis- 
trict of Arizona; Richard E. Sloan, Judge. 

Suits in equity by the Mine & Smelter Supply Company against the 
Détroit Copper Mining Company of Arizona and the Arizona Copper 
Company. Decrees for complainant, and défendants appeal. Af- 
firmed, 

The appeal In thia case is taken from a decree of the court below sustain- 
ing letters patent No. 590,675, issued September 28, 1897, to Arthur R. Wilfley 
and assigned to the appellee, and adjudging the appellants to hâve Infrlnged 
the same. Suits against each of the appellants were Consolidated for the 
purpose of trial in the court below, and they are heard as one case on the 
appeal. The patent in question is for a certain new and useful Improvement 
in ore concentrators. The appellants are copper mining companies, and they 

»For other cases see same topic & | numjbbk in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
t Rehearlng denled October IJ, llli. 
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used in tbeir business a form of ore concentrator manufactured by the Deister 
Concentrating Company àt Ft. Wayne, Ind. The controversy hereln relates to 
the concentrating table, a table upon which flnely comminuted particles of 
métal are separated from the waste material or gangue wlth which It is com- 
mingled by floatlng the same in the forni of a wet pulp upon the table and 
^eparating the minerai from the gangue by a latéral agitation of the table, 
together with the action of water flowing across the same. The appellants In 
their answer admitted the validlty of the appellee's patent, but denied that 
they had used ore concentrating tables which embodied the Improvements and 
invention so patented to Wilfléy, or that they infringed the clalms thereof, 
and they alleged that prior to that Invention the art of making and using 
ore concentrators was old, and that such concentrating tables had been made 
and patented and used In many forma before Wilfley made hls improvement, 
and they referred to numerous patents showlng the state of the prior art. 
They alleged that the Wilfley patent was for a narrow and spécifie improve- 
ment in an old art, and that it must be taken to apply only to the apparatus 
covered clearly and closely by its spécifications and claims. 

On referring to the patents Introduced to show the prior art, it will be 
seen that they ail contain two éléments, a concentrating surface or table, 
usually consisting of a combinatiou of riffles, and a clear or smooth space, 
and a reciprocatlng movement In the form of oscillation, the effect of which 
Is to drive forward the pulp which rests on the surface of the table, and to 
sépara te and stratify the minerai matter In the valleys between the riffles, 
while the gangue or base matter passes over to the lower sida of the table, 
from which It is thence removed; In the spécifications of the Wilfley patent, 
the process is described as follows : 

"AU the minerai, together with a portion of the gangue, is flrst caught by 
the riflles, and under the influence of the table's motion is carried longl- 
tudinally toward the foot of the table until it reaches the smooth, unriflîed 
portion A of the table, where it is acted on by the water, which efCects a 
perfect or approximately perfect séparation of the gangue from the minerai. 
As the material caught by the Uppermost and shortest rifile passes to the por- 
tion A of the table the action of the water, which Is fed to the upper edge 
of the tables, carries thë gangue downwaid to the next rlffle, while the min- 
erai remains on the smooth portion 4. and Is carriéd toward the tall of the 
table, where it is flnally discharged. It is expected that some of the min- 
erai caught by the uppermost and shortest rlffle will be carried downward 
with the gangue to the next rlffle, which Is longer. After leaving this last- 
named riffle and passing to the smooth or unriffled portion of the table, the 
water again acts on the material, and carries the gangue downward to the 
next rifile, leaving the clean minerai on the smooth portion A of the table. 
If any of the minerai eseapes with the gangue the second time, it will be 
caught by the riffle next below and again subjected to the sepârating action 
of the water as soon as It reaches the smooth portion A of the table. In this 
manner the material is carried transversely downward and longltudlnally for- 
ward, the gangue being discharged at the lower edge of the table completely 
impoverished of its minerai values, while the latter are discharged at the foot 
or tail of the table. A portion of the gangue — that Is to say, the lighter part 
thereof — passes over each riffle in succession from the shortest or uppermost 
to the longest or lowermost riffle. The minerai and the heavier gangue are 
caught by the riffles, and finally separated on the smooth portion A of the 
table. This combinatlon, in a concentrating-table, of riffles of varying length 
for catching the minerai and a smooth, plaln, or unriffled portion at the ex- 
tremlties of the riffles, where the final séparation is effected through the ac- 
tion of the water, is belleved to be entirely new In an apparatus of this class." 

The clalms which were held to be Infringed are the foUowing: 

"1. A transversely-lnclined concentrating-table, havlng a movement whose 
tendency is to carry the material longltudlnally forward toward the tail or 
foot of the table, sald table being provlded wlth a number of riffles eztending 
longltudlnally a portion of the distance from its head toward its foot, said 
riffles varying in length for the purpose specifled, the table having a smooth, 
plain, or unriffled portion extending from the extremities of the riSeB toward 
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the tall of the table, whereby the material as It leaves the rlffles Is sub- 
Jected to the action of the water on the smooth portion of the table and the 
final séparation of the minerai from the gangue efCected. 

"2. A transversely-incUned concentrating-table having a number of longi- 
tudinal riffles extending a portion of the table's length from the head toward 
the foot, said riffles belng of unequal length, the uppermost belng the short- 
est, while the other riffles Inerease in length from the upper edge to the 
lower edge of the table, the table having a plain or unriffled portion lylng at 
the extremities of the riffles and adapted to reçoive the material caught by 
the riffles." 

"7. The comblnalion of a transversely-lncllned concentratlng-table having a 
séries of riffles extending longltudlnally from the head toward the tail of the 
table, said riffles belng of unequal length, the uppermost belng the shortest, 
and the riffles inoreaslng in length from the upper to the lower edge of the 
table, the table belng provided with a plain or unriffled portion of suitable 
area located at the extremities of the riffles, means for feeding the material 
to the upper portion of the table's head, means for discharging water on 
the upper edge of the table, and suitable means for imparting to the table a 
longitudinally-reciprocating movement of a character adapted to move the ma- 
terial from the head toward the tail of the table." 

Robert S. Taylor and Elwin M. Hulse, both of Ft. Wayne, Ind. 
(Edward Rector, of Chicago, 111., of counsel), for appellants. 

George L. Hodges and D. Edgar Wilson, both of Denver, Colo., 
for appellee. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellants admit the validity of the Wilfley patent, but they con- 
tend that it covers an invention which is an extremely narrow im- 
provement of an art which was old, and that since the invention de- 
scribed is for a spécifie improvement in that art, the claims are to be 
so limited as to apply closely to the apparatus described in the spécifica- 
tions and claims, since Wilfley patented as that feature of his inven- 
tion only a spécifie form and arrangement of rifïïes, and a spécifie 
smooth surface upon the concentrating-table, and went no farther, and 
that when so construed the claims are not inf ringed by the appellants' 
apparatus. The contention of the appellee is that the Wilfley inven- 
tion marks a distinct advance, and discloses the application of prin- 
ciples and the performance of fonctions theretofore unknown to the 
art, and that the claims thereof are entitled to a construction com- 
mensurate with the step in advance, and that with such construction, 
and without expanding the Wilfley invention, the device used by the 
appellants will be found to inf ringe the same. 

It is true that the use of concentrating-tables with rififies and with 
smooth surfaces was old, and that patents prior to Wilfley's showed 
the wet concentration of ore on automatically vibrating tables having 
transverse riffles or corrugations for the purpose of arresting the métal 
and separating it from the gangue. It does not appear, however, that 
any of the prior patents was successful, or that any of the concentrat- 
ing-tables described therein went into gênerai use. Wilfley invented 
a table divided into two areas, a smooth surface and a surface cov- 
ered with riflles of unequal length, the shortest being at the top of 
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the table, and the others increasing in length until the last riffle ex- 
tended the whole length of the table, leaving a triangular smooth 
surface of about one-fourth the area of the table. In opération the 
pulp as it flows upon the upper side of the Wilfley table is subjectecj 
to two forces, one the endwise oscillation of the table, the other the 
transverse flow of water across the same. As the ore pulp is dis- 
charged upon the uppermost riffle, the side wash and the motion of 
the table cause the same to flow transversely over the riffles, and cause 
the heavier minerais to settle between the riffles in the order of their 
spécifie gravity, the gangue flowing over the top of the riffles until 
it is discharged f rom the tables. In the meantime the minerai is caused 
to travel forward, toward the discharge end, while at the same time 
it is subjected to a repeated side wash of water in a continuous op- 
ération, which removes the lighter gangue and leaves the minerai 
clean. The riffle cleats terminate in a diagonal line, and they restrain 
the material and guide it in the line of motion, causing an automatic 
and visible line of séparation between the minerai and the gangue. 

[2] The improvement made by Wilfley, as measured by the prior 
art and as proven by the testimony, is evidently of such merit that 
the claims of his patent are entitled to a reasonably libéral construc- 
tion. The mère form of his table does not measure the scope of his 
invention. He did more than to invent a table of a précise form 
and configuration. He discovered a method of application of prin- 
cipes and an eflfectual mode of opération, and the appellee should be 
protected in that feature of the combination which is new in prin- 
ciple and function. In view of the évidence, we are not convinced 
that the court below erred in reaching the conclusion that the appel- 
lants' apparatus infringed claims 1, 2, and 7 of the Wilfley patent. In 
so deciding we are not unmindful of the rule that the protection af- 
forded by a patent is to that only which is specified in the claims, 
that the language of the claims is intended to convey public notice of 
the limits of the invention, and that, as was said by Mr. Justice Brown, 
in McClain v. Ortmayer, 141 U. S. 419-424, 12 Sup. Ct. 76, 17 (35 
L. Ed. 800) : 

"The object of the patent law In requlrlng the patentée to 'partlcularly 
point ont and distinctly claim the part, improvement or combination which he 
claims as his invention or discovery' is not only to seeure to hlm ail to which 
he is entitled, but to apprise the public of what Is still open to them." 

But form is immaterial unless it is essential to the resuit, or in- 
dispensable by reason of the state of the art to the novelty of the 
claim. 

"When the whole substance of the invention may be copied in a différent 
form, it is the duty of courts and jurles to look through the form for the 
substance of the invention." Winans v. Denmead, 15 How. 330, 14 L. Ed. 
717; Metallic Extraction Ce. v. Brown, 104 Fed. 345, 43 C. C. A. 568; 
Benbow-Brammer Mfg. Co. v. Simpson Mfg. Co. (C. C.) 132 Fed. 614. 

The riffles in the Deister table, used by the appellants, difïer from 
those of the Wilfley table in that each alternate riffle terminâtes with 
minute and slightly deflected ends, which hâve an élévation of but 
one thirty-second of an inch, so that at the conclusion of the sépara- 
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tion the materîal is discharged into the open spaces between them. 
If the deflected ends were removed, there would remain a table hav- 
ing riffles with advancing terminais, as in the Wilfley table. We are 
of the opinion that the use of thèse deflected terminais so greatly re- 
duced in élévation does not serve to differentiate the Deister table f rom 
that o£ the patent in suit, whether the space covered by them be re- 
garded as substantially a smooth surface, as was held in Wilfley v. 
Denver Engineering Works Co. et al. (C. C.) 111 Fed. 760, and in 
Mine & Smelter Supply Co. v. Braeckel Concentrator Co. (D. C.) 
107 Fed. 897, or v/hether they be regarded as a continuation of the 
riffles. There is presented in either view a table with riffles termi- 
nating in a diagonal course with référence to their gênerai direction, 
a course which is essential to the successful opération of either table, 
and thereby the appellants hâve availed themselves of the distinctive 
feature of the Wilfley table, and therewith they hâve performed the 
same function by the same means, and in substantially the same man- 
ner, as in the Wilfley combination. 
The decrees are affirmed. 



KINTNBR et al. v. MARCONI WIRELESS TBLEGRAPH CO. OF AMERIOA. 

(Circuit Court of Appeals, Third Circuit May 26, 1914.) 

No. 1810. 

Patents (§ 308*) — Suit fob Infringement— Preliminabt Injunctions. 

Orders granting a prelimlnary Injunction against infringement of the 
Fesseuden patent, No. 918,306, for a metliod of wlreless signaling, and 
subseqûently niodifying the same by suspending the Injunction so far as 
related to transactions with the United States and private stations in- 
stalled by défendant, on the givlng of bonds by défendant, held wlthin the 
discrétion of the court. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 504^-506; Dea 
Dig. § 308.*] 

Appeal from the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Suit in equity by Samuel M. Kintner and Halsey M. Barrett, re- 
ceivers of the National Electric Signaling Company, against the Mar- 
coni Wireless Telegraph Company of America. Appeal from orders 
relating to preliminary injunction. Dismissed, and order granting in- 
junction affirmed. 

F. W. H. Clay, of Pittsburgh, Pa., and Melville Church, of Wash- 
ington, D. C, for appellants. 

L. F. H. Betts and Eivingston Gifford, both of New York City, for 
appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. . 

PER CURIAM. 'Çhe décision of this court on the appeal of 
National Electric Signaling Company and Samuel M. Kintner and 

•For other cases see same topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Halsey M. Barrett, receivers, plaintiffs and appellants, against Tele- 
funken Wireless Telegraph Company of the United States, défend- 
ants and appellees, reversing the judgment of the District Court for 
the Eastern District of Pennsylvania and remanding the case, with in- 
structions to enter a decree for complainants, sustaining the validity 
of the claims involved in patents No. 918,306 and No. 918,307, was 
filed October 23, 1913. 

Thereafter, on November 3, 1913, .a bill in the suit set forth in the 
caption was filed in the District Court of New Jersey, against the 
défendant Marconi Wireless Telegraph Company, for alIegQd infringe- 
ment of the same claims of the same patents that were involved in the 
décision by this court on the appeal above referred to. This bill prayed 
for a preliminary injunction and an accounting. An order granting 
such injunction as to the method patent No. 918,306 was granted No- 
vember 17, 1913, except as to transactions with the United States. As 
to such, said order provided that défendant should file a bond in the 
sum of $25,000, to secure the complainant against any damages that 
thereafter might be adjudged to them on account of sales to the 
United States. This injunction order was afterwards modified No- 
vember 21, 1913, by suspending, until further order of the court, so 
much of the preliminary injunction of November 17th as related to 
private stations installed or operated by défendant at the time of the 
said prior order, upon défendant filing a bond in the sum of $100,000, 
conditioned to pay damages and profits, if any, that might after- 
wards be adjudged in the final disposition of the suit. From thèse 
orders, an appeal. No. 1810 on the docket of this court, was asked for 
by complainant and granted December 1, 1913, and is now pending. 

Afterwards, on December 29, 1913, the complainants moved the 
court : (1) To increase the indemnity bond against sales to the Unit- 
ed States government; (2) for a preliminary injunction under claims 
1 and 3 of method patent No. 918,306; and (3) for a preliminary inr 
junction under claims 1, 2, 3, and 4 of apparatus patent No. 918,307. 

On the objection of defendant's counsel tp thèse motions, the court 
below refused to entertain them, or any of them, on the ground that 
"the complainants hâve appealed from the orders of this court re- 
specting the matters involved in said motions, and that the appeal is 
still pending," and, also, on the ground that, as' to' the second and 
third motions above mentioned, notice of the making of the same, as 
prescribed by the practice and rules of court, had not been giveil to 
défendant. 

January 28, 1914, an appeal was allowed complainants from the 
order refusing to entertain said motions, which appeal is No. 1841 on 
the docket of this court. This appeal, having been argued in connec- 
tion with the former appeal No. 1810, was dismissed by this court 
Marçh 16, 1914, and considération. ;of the original appeal, No. 1810, 
was reserved until the Suprême Court had passed upon the pétition of 
défendants, for a certiorari to this court in the "Telefunken" case, 
above referred to, 

The prayer of the défendants for a certiorari having been refused, 
it is now ordered and adjudged by this court that the original appeal, 
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No. 18.10, from the orders of the District Court of New Jersey, grant- 
ing a preliminary injunction and thereafter modifying the same, be 
dismissed; this court being of opinion that the said orders were a 
proper exercise of its judicial discrétion by the court below. 



CONSOLIDATED RTJBBER TIRE .00. et al. v. DIAMOND RUBBER CO. 

(Circuit Court of Appeals, Seventh Circuit. May 29, 1913.) 

No. 1916. 

Patents (§ 312*) — Suit foh Infeingement — Sotticienct or Evidence. 

Evidence, taken in connection with admissions made in the answer, 
held suflacient to sustain the allégations of the Mil that défendant cor- 
poration charged with infrlngement was still in business, and that it 
maintained or controUed an office and selling agency within the district 
of suit vphere infringing articles were sold. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 544-549; Dec. 
Dlg. § 312.»] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Christian C. Kohlsaat, 
Judge. 

Suit in equity by the Consolidated Rubber Tire Company and the 
Rubber Tire Wheel Company against the Diamond Rubber Company. 
Decree for défendant, and complainants appeal. Reversed. 

Complainants-appellants on August 21, 1908, filed their bill of com- 
plaint in the usual form, charging defendant-appellee with infringe- 
ment of patent No. 554675, issued to Arthur W. Grant, February 18, 
1896, for improvements in rubber tire wheels. At the close of the 
prima facie case, and on the motion of the defendant-appellee, the trial 
judge entered an order dismissing the bill for want of equity. The 
propriety of that action is questioned by this appeaL 

John W. Hill, of Chicago, 111., for appellants. 
Charles K. Offield, of Chicago, 111., for appellee. 

Before BAKER, Circuit Judge, and ANDERSON and CARPEN- 
TER, District Judges 

CARPENTER, District Judge. This case involves the Grant tire 
patent, over which there has been much litigation, resulting in conflict- 
ing décisions. The validity of the patent was upheld finally by the 
Suprême Court of the United States on April 10, 1911. See Consoli- 
dated Rubber Tire Co. v. Diamond Rubber Co., 220 U. S. 428, 31 
Sup. et. 444, 55 L. Ed. 527. 

The record does not disclose the grounds upon which the bill was 
dismissed. The defendant-appellee, however, asserts, in support of 
the decree: 

1. The defendant-appellee, Diamond Rubber Company, of West Vir- 
ginia, had gone out of business, and sold its plant and assets to another 
corporation, three years prior to the filing of the bill. 

•For other ca^es see same toplc & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. No showing was made that the Diamond Rubber Company of 
West Virginia ever had a place of business in the Northern district 
of Illinois, nor any agent conducting business in that district; and 
that no proof was made that the defendant-appellee ever committed 
any act of infringement of thç patent in suit in the Northern district 
of Illinois. 

3. No proof of infringement at any time or place that would confer 
jurisdiction on the trial court. 

4. No proof of title in the complainants-appellants. 

The bill allèges that the defendant-appellee, the Diamond Rubber 
Company, is a corporation duly organized and existing under the laws 
of the State of West Virginia, having a regular and established place 
of business at No. 1523 Michigan avenue, in the city of Chicago. 
The answer admits that the defendant-appellee "is a corporation or- 
ganized and existing under the laws of the state of West Virginia," 
and that its principal office and place of business is at Akron, Ohio. 
This, in our opinion, disposes of the contention that the Diamond Rub- 
ber Company of West Virginia had gone out of business prior to the 
filing of the bill. 

The situation as to the defendant-appellee maintaining a place of 
business in the city of Chicago is somewhat complex. A careful analy- 
sis of the record, however, discloses that there were at least five Dia- 
mond Rubber Companies : The Diamond Rubber Company, a West 
Virginia corporation; the Diamond Rubber Company of Illinois; the 
Diamond Rubber Company, an Ohio corporation ; the Diamond Rubber 
Company of New York, a New York corporation; and the Diamond 
Rubber Company, a Canadian corporation. 

The defendant-appellee may be called the senior Diamond Rubber 
Company. The Ohio corporation was organized November 7, 1905. 
Some time in 1908 or 1909 we find the Diamond Rubber Company of 
New York. When the Diamond Rubber Company, the Canadian cor- 
poration, and the Diamond Rubber Company, the Illinois corporation, 
came into existence, we are not informed, but may infer some time 
subséquent to the organization of the Diamond Rubber Company of 
West Virginia. Whether the Ohio corporation succeeded the West 
Virginia corporation, and whether the other Diamond Rubber Com- 
panies were merely selling agents of the parent company, none of the 
ofificers of the Ohio corporation or the West Virginia corporation or 
the New York corporation seem to know with any definiteness, save 
that the New York company was the selling agent of the Diamond Rub- 
ber Company. The same officers operated the defendant-appellee and 
the Ohio company, but none of them seem to know whether the West 
Virginia company went out of business, or whether the Ohio com- 
pany, upon its organization on November 7, 1905, took over ail of its 
assets and business. 

In any event, the West Virginia company had and maintained a 
place of bu'-iness in Chicago, at least until the Ohio company was 
formed ; and the Ohio company until the New York company entered 
the field. The West Virginia company always had its plant at Akron, 
Ohio, and at the time of the filing of the bill the same plant was being 
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operaled by some Diamond Rubber Company. What partîcular Dia- 
mond Rubber Company, the officers were not sure; they "supposed" 
by the Diamond Rubber Company of Ohio. The answer states: 

"Défendant admits that It is a corporation organized and existing under the 
laws of the state of West Virginia, and states that its principal office, fac- 
tory, and place of business is at Akron, in the state of Ohio." 

We hâve therefore an office in Chicago originally operated by the 
West Virginia corporation, the defendant-appellee, which sometime or 
other, nobody knows quite when, was taken over by the Ohio corpora- 
tion and subsequently turned over to the New York corporation. The 
lack of knowledge on the part of the ofificers of the corporation taken 
into considération, with thé admission in the answer, we think estab- 
lishes the fact that the defendant-appellee did maintain an office in 
Chicago at the time the bill was filed. 

Defendant-appellee was represented by astute counsel, learned and 
acute. We may présume, if not assume, conférences were had between 
counsel and the officers of his client. If the West Virginia corporation 
had actually ceased doing business prior to the filing of the bill in this 
case, and if it had no interest whatever in the Chicago office, it would 
hâve been a matter easy to prove by the witnesses called by com- 
plainants-appellants. The évidence as to the status of thèse varions 
companies was drawn from the officers of the defendant-appellee, and 
they must hâve known or been advised that proof of the taking over 
by the Ohio corporation on November 7, 1905, of ail the assets and 
business of the West Virginia corporation would bave constituted a 
complète défense. None of thèse officers were willing to make such 
proof, nor were they willing to state what the real facts were. From 
the présent record we believe and find that the varions Diamond Rub- 
ber Companies were organized and operated under the same direction, 
and, considering the history of the Grant patent, it is not necessary to 
speculate as to the gênerai purpose they were to serve. We are of the 
opinion that the several corporations were created and maintained in 
order to render more difficult litigation arising under that patent, and 
are not seriouslj^ impressed by what might be designated in this case 
as a "swivel-chair" défense. 

Some Diamond Rubber Company operated a manufacturing Com- 
pany in Âkron, Ohio, and some Diamond Rubber Company operated 
a selling agency in the city of Chicago, where acts of infringement of 
the Grant patent were committed. The Diamond Rubber Company 
of West Virginia seems to be the parent company, and nobody in- 
timately connected with the business appears to know or is willing to 
state that it is not now in business and operating and controUing the 
enterprise. 

The record shows clearly that the product sold by the Diamond Rul> 
ber Company in Chicago was an infringement on the Grant patent. 
We are also satisfied that the complainant-appellant has made eut its 
title to the patent in question., 

The trial court erred in dismissing the bill, and the cause must be 
reversed and rernanded for f urther proceedings, not inconsistent with 
this opinion, and it is so ordered. 
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HALL-MAMMOTH INCUBATOR CO. v. TEABOTJT. 

(Circuit Court of Appeals, Second Circuit June 3, 1914.) 

No. 252. 

1. Patents {§ 246*) — Infeingement — Combination. 

A claim of a patent for a spécifie combination of éléments Is not In- 
fringed by a device from wtiich some of such éléments are omitted, and 
no équivalents substituted, even though they are unnecessary to the 
operativeness of the patented devlce. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. § 387; Dec. Dig. 
§ 246.*] 

2. Patents (§ 328*) — Infbingement — Incubatoe. 

The Hall patent No. 692,277, for an incubator, held not infringed. 

Appeal from the District Court of the United States for the North- 
ern District of New York, 

On appeal from a decree of the District Court for the Northern District of 
New York (205 Fed. 906) dismisslng the bill of complaint with costs, in an ac- 
tion for infringement based upon letters patent No. 692,277 granted to Wilber 
P. Hall, February 4, 1902, for an incubator. 

The patent contains a single claim which sufficiently describes the inven- 
tion for the purposes of this appeal. It Is as foUows; 

"In combmatlon with an incubator, a heater, hâving a water-jacket, pipes 
within the Incubator having communication with said water-jacket the upper 
end of the heater having an air-chamber, a throttle mounted over an aper- 
ture leading Into said chamber, a stem to said throttle passing through an 
aperture in the upper wall of said chamber, an expanslon-cylinder, a float 
mounted therein, said expanslon-cylinder having communication with the wa- 
ter-jacket, an adjustable bracket-arm on the support for the expanslon- 
cylinder, a lever plvoted to the end of said bracket-arm, a damper pivoted to 
the top of the chamber of the heater, a rod Connecting said damper, with 
the pivoted lever, a second lever fulcrumed on a bracket or arm of said ex- 
panslon-cylinder, and having connection with the float at one end, and the 
stem of said throttle at a location adjacent to its other end, which rests upon 
the pivoted lever carrled by the bracket-arm, substantially as shown and de- 
scribed." 

Edmund Wetmore, of New York City, and Cookinham & Cookin- 
ham, of Utica, N. Y., for appellant. 

Henry N. Paul, Jr., and Joseph C. Fraley, both of Philadelphia, 
Pa., for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1, 2] Hall invented a successful incubator. 
He was not a pioneer in this art, as incubators had been known be- 
fore, operating upon substantially the same principle. Whether he 
could hâve obtained a broad claim for his contribution to the art it 
is unnecessary to décide, as he received a patent with a single claim, 
limited to the apparatus described and containing 13 separate and 
distinct éléments. Unquestionably the défendant has omitted three of 
thèse éléments. Even if the complainant were entitled to a broad ap- 
plication of the doctrine of équivalents, that rule is not applicable hère 
because some of the éléments hâve been omitted altogether and nothing 

•For other cases see same toplc & i numbbb in Dec. & Am. Digs. 1907' to date, & Rep'r Indexes 
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substituted therefor. It may be that the claim was unnecessarily spé- 
cifie, that éléments which are unnecessary are found there and that the 
apparatus will operate without thèse éléments. Concède ail this and 
it does not aid the complainant. Hall saw fit to include in his com- 
bination ail the éléments found in the claim. One who does not use 
Jhat combination does not infringe. The court has no more right. to 
eliminate "an adjustable bracket-arm on the support" than it has 
to eliminate "a heater having a water-jacket;" one is as much an élé- 
ment of the combination as the other. We are dealing with the claim 
as we find it, not as it might hâve been, and agrée with the District 
Judge in holding that the claim is not inf ringed. This proposition has 
been frequently sustained. Among the cases in this circuit may be 
noted Dey Register Co. v. Syracuse Recorder Co. (C. C.) 152 Fed. 440; 
affirmed 161 Fed. 111, 88 C. C. A. 275; Consolidated Engine Co. 
V. Landers, 160 Fed. 79, 87 C. C. A. 235. 
The decree is aiBrmed with costs. 



GKTJPB DRIER & BOILBR CO. v. GBIGBR, FISKE & KOOP. 

(Circuit Court of Appeals, Elghth Circuit. April 10, 1914.) 

No. 3959. 

1. Patents {§ 234*) — Infkingemenx — Joining two Paets of Machine iNTi 

One. 

Infrlngement Is not avoided by the Jolnder of two parts of a patented 
machine into one if the new one performs the same functlons in substan- 
tially the same way ; but It is otherwise if the patentée has Intentionally 
made their separability an essential feature of his invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 370, 381; Dec. 
Dlg. § 234.*] 

2. Patents (§ 328*) — Validitt and Infeingement — Deier. 

The Chamberlain patent, No. 822,185, for a drier, used chiefly for dry- 
ing spent grains in breweries and distilleries for feed, is void for prior use 
by otbers of a conveyor in the bottom of the draft flue for carrying the 
deposlt of wet chafC therein back Into the drying cylinder, which is the 
essential feature of the patented machine. 

3. Patents (§ 81*)— Prioe Use — Evidence to Establish. 

The rule Is that to defeat a patent by oral testlmony of prior use the 
proof must be clear, satlsfactory, and beyond reasonable doubt, but the 
standard Is not an impossible one, and each case must be determined upon 
its own facts. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 104; Dec. Dlg. 
« 81.*] 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 

Suit in equity by Geiger, Fiske & Koop, copartners doing business 
under the trade-name of the Louisville IDryin^ Machinery Company, 
against the Grupe Drier & Boiler Company. From an order granting 
a preliminary injunction, défendant appeals. Reversed. 

*For other cases see same topic & i ncmber la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Charles C. Bulkley, of Chicago, III, for appellant. 
Frank T. Brown and Charles M. Nissen, both of Chicago, Itt. 
(Brown & Hopkins, of Chicago, 111., on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

HOOK, Circuit Judge. This is an appeal from an interlocutory 
injunction in a suit brought by Geiger, Fiske & Koop to enjoin the 
Grupe Drier & Boiler Co. from infringing the patent to George E. 
Chamberlain, No. 822,185, May 29, 1906, of which the plaintiffs are 
assignées. Of the seven claims of the patent ail but the sixth are in- 
volved. The invention claimed is of an improvement in driers de- 
signed to prevent the choking up of the draft flue. The means speci- 
fied is a removable conveyor in the bottom of the flue which cleans it 
without interfering with the opération of the drier. In its entirety 
the machine is for drying wet material. It is especially adapted to 
the drying of the spent grains of breweries and distilleries for préserva- 
tion as feed. The drier proper is a large revolving cylinder the in- 
terior of which is heated by steam pipes or other means not interfering 
with its motion. It is mounted at an incline in order that the wet 
material fed into the upper end will flow downward and out at the 
lower. Fitted to the upper end of the drier cylinder, so as not to pre- 
vent its révolution, is a stationary cylindrical flue, with a large opening 
between them. The heating of the wet material in the revolving drier 
cylinder produces a vapor which interfères with the drying, so a cur- 
rent of air is forced or drawn through it and into, up, and out of the 
flue. This is generally done by a suction fan at the top of the flue. 
The course of the air is the reverse of that of the material being dried, 
Particularly in the case of wet grain the current of air is intended 
also to draw off and out of the top of the flue the worthless chaff, but 
in practice considérable of it not fully dried falls to the bottom of the 
flue and tends to choke the draft. At first it was the custom to clean 
the flue by hand, access being through a manhole, but the method was 
tedious and expensive, and interfered with the opération of the ma- 
chine. The only élément of the patented combination for which a 
claim of novelty can reasonably be made relates to the means of clean- 
ing the flue. The patentée provided a conveyor in the bottom of the 
flue to carry the deposit back through the opening into the drier cylin- 
der, where it was again subjected to the heated air. The first claim 
of the patent only need be set forth. It is : 

"A drier comprislng a drying-chamber, a flue communlcating witb said 
chamber, a feeding-conveyor . and a flue-cleaning conveyor arrangea in the 
lower portion of said flue." 

[1] The défendant contends that if the paten* is valid it is în very 
narrow compass which it does not inf ringe ; also that the method de- 
scribed was old. It says that in the combination of the patent the con- 
veyor which carries and f eeds the grain into the upper end of the drier 
cylinder is separate and distinct from that which carries back into the 
same cylinder the deposit from the bottom of the flue, whereas de- 
fendant uses but one conveyor for both purposes. Infringement k 
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not avoided by the joinder of two parts of a machine into one if the 
new one perf orms the same functions in substantially the same way ; 
but ît is otherwise if the patentée has intentionally made their separa- 
bihty an essential feature of his invention. In each of the claims 
in suit the two conveyors, one for feeding in the grain and the other 
for cleaning out the chaff, are referred to as distinct, independent 
éléments ofthe combination. The drawings and the spécifications of 
the patent show them physically separated, though their operating 
power cornes from the same shaft. In the spécifications it is said 
that the feed conveyor "dehvers the material to be dried to the drier- 
c}dinder at one side of and below the major portion of the draft flue 
opening, so as to avoid the draft as much as possible." Chamberlain's 
appHcation for., the patent was filed in the Patent Office September 
15, 1905. Eight days later, September 23d, while his application was 
pending, and beîore the assignment to the plaintiffs, he wrote as fol- 
lows to a firxn who were experimenting with a single conveyor for 
both feeding ând cleaning, and who afterwards became interested in 
the défendant corporation: 

"ADS^Yering your letter of Sept. ICth, while our Improvements look very 
much alike on paper, as I wrote you the operating différence is radical, the 
one Works the other fails. The reasons are hriefly as follows : The amount 
of wet feed delivered to the dryer cannot be controlled by ordinary gâtes and 
slides. It is for tliis reason that the universal method of feeding dryers is 
by the use of hélicoïdal conveyers. * * * As stated in my earlier letter 
I InstaUed yoùr devlce six years ago at Marshalltown and gave it a thorough 
trial. I hâve no dbubt the same arrangement was tried long before my tlme 
by otliers and abàndoned. Ail dryers are f ed by a screw conveyer entirely in- 
dependent o£ the vapor duct. It may be a little difflcult to understand why 
one arrangement will work and the other will not. It is plain to me because 
I bave seen the.complete démonstration. I trust that my explanation as given 
âbove will coBvèy the fundamental facts clearly. To conclude, your arrange- 
ment contemplâtes additional services from a conveyer that is already fully 
loaded. It don't make much différence whether you feed in at the top of the 
vapor duct or at its bottom. The conveyer cannot do more work than It is 
already doing. The hetter thing to do Is to feed in as far from the vapor 
flue as possible. My device consists of a separate and Independent screw con- 
veyer properly housèd at the bottom of the vapor flué. This conveyer is 
operated at a very slow speed dépendent on the amount of material to be re- 
turned to the dryer. * * * I trust that this explapation will give you a 
clear idea as to wheré we differ and what my device consists of. Will be glad, 
to make further explanation if you désire." 

The reason- given by Chamberlain why the feed. or grain conveyor 
could not alsq be used for carrying back the deposited chaff was that 
its capacity for the former purpose was always taxed, and it had to 
be boxed or inclosed to prevent spilling its contents. This objection 
was avoided by défendant by moûnting two screw conveyors of dif- 
férent diameters tandem on one shaft, the smaller to convey the grain 
into the bottom of the flue where the larger tookjt and had a surplus 
capacity for the chaff. By this means, which was simple and effective, 
both the feed and the chaff deposit in the bottom of the flue were 
carried into thp, drier-cylinder. ; . 

[2] But we need not determirie whether the séparation of the con- 
veyors is an essential feature of the patent or whether defendant's 
device of a single conveyor conflicts, because we think it clear beyond 
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reasonable question that the use of a conveyor in the bottom of the 
draft flue for carrying the deposit there back into the drier-cylinder 
was not new with the patentée. The statement of the patentée that 
six years before his letter was written he had given the double duty 
conveyor a thorough trial, and that he had no doubt others had tried 
the same arrangement long before his time, may be true, but it is 
not true that there had been no successful and continued application 
of the mechanical principle involved hère. In the winter of 1897-98 
three driers were installed in a distillery in Peoria, 111. Endless chain 
conveyors had been used to clean out the flue by carrying the deposit 
back into the drier-cylinder, but as the iron corroded, they were not 
satisfactory. The draughtsman of an independent firm of millwrights 
employed by the distillery company prepared about January 1, 1898, 
a plan of the drying machinery. This plan was produced from the 
records of the company, and identified by the man who prepared it 
and by others. It shows a screw conveyor running along the bottom 
of the flue to the opening into the drier-cylinder and a wiper on each 
side to wipe the chaff to the conveyor. The arrangement of the plan 
was not adopted, but it shows quite clearly the parties had in mind 
a mechanical method of cleaning the flue by conveying the chaflF back 
to be dried. The device they did adopt was evidently designed to 
perform both functions, wiping and conveying. Defendant's witnesses 
call it a spiral sweep, a réel, or a réel conveyor, while plaintiffs say it 
was merely a revolving séries of paddles. A spiral efl^ect was secured 
by bending strips of hard wood out of line and fastening the ends to 
the metallic arms of spiders mounted at each end of a revolvable shaft 
placed near the bottom of the flue. The spiral . was several f eet in 
length and 30 or more inches in diameter. In the first two driers. the 
grain was delivered directly into the drier-cylinder, in the third it was 
delivered to the bottom of the flue where the chafï fell. Plaintifi^'s 
witnesses say this device would not convey, but would only stir up 
the deposit so it would be blown out by the draft. The évidence 
showed, however, that it actually worked as a conveyor and also by 
its large diameter wiped the sides of the flue. Those who designed 
and installed it were seeking something to replace the chain cçnveyor, 
and they had before them the draughtsman's plan. Moreover, had it 
not acted as a conveyor, the machine in which the feed was delivered 
to the bottom of the flue could not hâve been successfuUy operated. 
The device may not hâve been as effective as a screw conveyor, but 
the spîrally disposed strips were similar in principle to the threads of 
a screw, and would naturally give a forward movement to the material 
they engaged. Thèse driers so equipped were operated for about five 
years when they were destroyed by fire. In 1903 plaps for a new 
installation were prepared and in 1903-04 new driers were constructed, 
with screw conveyors in the bottom of the flue. The application of 
the patentée was filed September 15, 1905. We dû not stop to con- 
sider whether the actual use of screw conveyors at the distillery pre- 
ceded the patentee's discbvery but refer to ît to show the natural devel- 
oprnent of the work of others acting independently and in ignorance 
of his efforts. If évidence is needed that the screw as a conveyor was 
2i5 F.— 8 
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old it may be found in the patent to Ruggles No. 603,208, April 26, 
1898. It would not be invention to substitute it in the place of an end- 
less chain with paddles or other mechanical arrangement intended for 
and adapted to the same purpose. The spiral device was not an aban- 
doned experiment as is contended. See Brush v. Condit, 132 U. S. 
39, 48, 10 Sup. Ct. 1, 33 L. Ed. 251. It was used and served its pur- 
pose for five years, and when destroyed it was supplanted by the more 
efficient screw shown in the early plans. 

[3] The rule is that to defeat a patent by oral testimony of prior 
use the proof must be clear, satisfactory, and beyond a reasonable 
doubt. The Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450, 
36 L. Ed. 154; Deering v. Winona Harvester Works, 155 U. S. 286, 
15 Sup. Ct. 118, 39 L. Ed. 153. But the standard is not an impossible 
one, and each case must be determined upon its own facts. The par- 
ticular kinds of flue cleaning devices installed in 1897-98 and 1903-04 
would naturally hâve impressed themselves upon the memory of those 
-who planned and put them in and of those who afterwards used them. 
The corroboration of the plan of the draughtsman is persuasive. It 
is not a case of casual observation of a mechanical détail by persons 
not particularly interested. Thèse and other considérations, including 
the character of the witnesses and the fact that some of them appear 
wholly disinterested, hâve convinced us that a conveyor in the bottom 
of the draft flue to carry the deposit there into the drier-cylinder was 
not the discovery of the patentée. Even the statement of the patentée 
himself of the abandonment years before of attempts to make the con- 
veyor do double duty contains an implication of knowledge of the 
value of each separately. 
The decree is reversed. 

VAN VALKENBURGH, District Judge, concurs in the resuit 



HASSAM PAVING 00. et al. v. CONSOLIDATED CONTRACT 00. et aL 

(District Court, D. Oregon. May 4, 1914.) 

No. 3818. 

1. Patents (| 45*) — Noveltt — Bukdbn of Proof. 

The burden of proof rests upon one who assalls a patent for want of 
novelty, and every reasonable doubt should be resolved against him. 

[Ed. Note. — For other cases, sëe Patents, Cent Dlg. §§ 51-53 ; Dea Dlg. 
i 45.*] 

2. Patents (§ 26*) — ^Invention — Cohbination of Old Eléments. 

A combinatlon of old éléments may be the resuit of invention and pat- 
entable. 

[Ed. Note.— For other cases, see Patents, Cent Dig, §§ 27-30; Dec. Die. 
§ 26.*] 

3. Patents (| 328*)— Validitt and Infbingembnt— Pavement. 

The Hassam patents, Nos. 819,652, 851,625, 861,650, for a pavement 
and process of making the same, was not antlcipated, nor Is it invalid 



*For other cases see s&me toplc & { numbbb lu Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexe» 
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for prior use, but discloses novelty and patentable invention, also held 
Infringed. 
4. Patents (§ 283*) — Infeingement — Demnses. 

That a dty, in advertising for bids for paving a street, specified a 
patented pavement, at the request of ttie ovirner of the patent, is not a 
défense to a suit for Infringement in the use of the patented pavement 
by another, who was the successful bidder. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 448-450, 452; 
Dec. Dig. § 283.*] 

In Equity. Suit by the Hassam Paving Company and the Oregon 
Hassam Paving Company against the ConsoHdated Contract Company 
and the Pacific Coast Casualty Company. On final hearing. Decree 
for complainants. 

Carey & Kerr, of Portland, Or., and Louis W. Southgate, of Worces- 
ter, Mass., for complainants. 

Jesse Stearns and John H. Hall, both of Portland, Or., for défend- 
ants. 

BEAN, District Judge. The time at my disposai will not permit 
the formation of an elaborate and exhaustive opinion, and I can do 
nothing more than state my conclusions briefly. 

The suit is brought to restrain infringement of letters patent grant- 
ed to the complainants' assignor for what is known as Hassam pave- 
ment. The défense rests on the ground that the patents in question 
are invalid (1) for want of invention or discovery, and (2) that the 
défendants hâve a license to use complainants' patent without royalty 
because the city of Portland, at the request of its agent, specified that 
the pavement covered by complainants' patent should be used on a 
certain street in the city, and since the ordinances of the city require 
that contracts for street improvement shall be awarded to the lowest 
bidder, and défendant contract company obtained such contract by un- 
derbidding its competitors, it is entitled to use the complainants' pat- 
ent without being liable for infringement thereof. 

[ 1 ] The granting of letters patent is prima f acie évidence that the 
patentée is the first inventor of the device or discoverer of the art or 
process described in the patent and of its novelty. The burden of 
proof is therefore upon one who assails a patent for want of novelty, 
and it is said every reasonable doubt should be resolved against him. 
San Francisco Cornice Co. v. Beyrle, 195 Fed. 517, 115 C. C. A. 426. 

The patents in question are for an art or process and the methods 
of carrying it into efïect and making it useful, and for claims laid 
directly on the pavement itself . The manner of constructing the pave- 
ment, as described in the patents in brief , is : First, covering the_ sub- 
grade of the street or road with a layer of uncoated broken stone and 
compressing the same by a heavy steam roUer, thus reducing the voids 
to a minimum. Second, after the stone has been thus compressed, it 
is grouted by pouring over it in place a mixture of cément, sand, and 
water and agitating the same by a steam roller during the process of 
grouting until the grout flushes to the surface, thus expelling the water 
and filling up the voids or spaces between the stones with grout. And, 

•For other cases see same tapie & i nvmbbb in Dec. & Am. Dlgs. 1907 to date, & tlep'r Isdezei 
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third, applying and compressîng a wearing surface of uncoated fine or 
pea stones while the grout is still fresh and before the cément has had 
z chance to set or harden, so that the surface material is united to the 
foundation by the cément grout. The pavement, as thus constructed, 
is then allowed to stand without use until the cernent hardens. The 
resuit is the building in the street or road itself of a solid monolith or 
stone structure, differing in this respect from any other known pave- 
ment. 

• [2] It may be and probably is true that every one of the éléments 
going to make up the complainants' pavement had been employed be- 
fore in road or street improvements, or in other mechanical ways, but 
not in the same combination and put together in the same manner as 
Hassam has combined and arranged them. I am of the opinion, there- 
fore, that the défense of want of novelty is not satisfactorily made out. 
A combination of old éléments may be the resuit of invention and is 
patentable. National Tube Co. v. Aiken, 163 Fed. 254, 91 C. C. A. 
114; Beryle v. S. F. Cornice Co. (C. C.) 181 Fed. 692; S. F. Comice 
Co. V. Beyrle, supra ; Ëlizabeth v. Pavement Co., 97 U. S. 126, 24 L. 
Ed. 1000. 

I am unable to distinguish this case in principle from Ëlizabeth v. 
Pavement Co., supra, sustaining the Nicholson patent for pavement, 
or Warren Bros. Co. v. City of Owosso, 166 Fed. 309, 92 C. C. A. 227, 
holding valid the Warren patent. 

[3] The prior patents relied upon as showing an anticipation of the 
Hassam patent differ materially from those in suit and do not consti- 
tute an anticipation thereof. In the Murphy patent there is no pro- 
vision for roUing the stone foundation before the grouting is applied, 
no grouting consisting simply of cément, sand, and water, no agitation 
or disturbance of a previously roUed stone foundation to cause the 
grouting to fill out the voids and expel the air, and no continuons 
grouting occupying the voids between the foundation stone and serv- 
ing to bind the surface layer of small stones to the foundation. More- 
over, although the Murphy patent was issued in 1881, there is no évi- 
dence that any pavement was ever laid under it. It never came into 
gênerai or extensive use. It is a mère paper patent and should not be 
held to invalidate the complainants' patent, which the évidence shows 
to be in common and extensive use. Robins Conveying Belt Co. v. 
American Rd. Mach. Co., 145 Fed. 923, 76 C. C. A. 461 ; Hall Sig- 
nal Co. v. Gen. Ry. Sig. Co., 169 Fed. 290, 94 C. C. A. 580; Amer. 
Graphophone Co. v. Leeds & Catlin, 170 Fed. 327, 95 C. C. A. 511. 
The Bayard, Haggerty, and Warren patents relate to roads or pave- 
ment- made in part of asphalt, tar, or some bituminous composition, 
and, so far as I can see, hâve no substantial bearing upon the patents 
in question. 

The prior publication consists of extracts from encyclopedias, dic- 
tionaries, scientific works, and the like, describing varions kinds of 
roads and their construction, and defining some of the éléments going 
to make up the complainants' patent, but they do not describe the com- 
plète plant in such a fuU and intelligible manner as to enable pçrsons 
skilled in the art to which it relates to make or construct the pave- 
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ment without assistance from the patent, and are therefore insufficient 
to invalidate the patents. Seymour v. Osborne, 11 Wall. 516, 20 L. 
Ed. 33 ; Cohn v. U. S. Corset Co., 93 U. S. 366, 23 L. Ed. 907. 

The évidence as to the alleged prior use consists of the oral testi- 
tnony of the witness Gordon describing, or attempting to describe, 
some cernent pavements or walks which he assisted in laying in Eng- 
land some 40 years ago, and the McCHntock experiment. The con- 
struction of the pavement described by Gordon differs materially from 
the process described in complainants' patent, and, moreover, there is 
no évidence that it has ever been patented or described in any printed 
pubHcation, and therefore cannot affect the validity of complainants' 
patents. R. S. § 4923 (U. S. Comp. St. 1901, p. 3396) ; Westinghouse 
Mchy. Co, v. Gen. El. Co., 207 Fed. 75, 126 C. C. A. 575. McCHn- 
tock was the city surveyor of Rochester, N. Y., in 1893. Owing to 
the unsatisfactory condition of the streets, he asked and obtained per- 
mission from the city authorities to try an experiment on one of the 
streets. The experiment was not satisf actory, but, as McClintock says, 
"demonstrated that I might hâve something of practical value, but 
that I had not carried it fan enough or experimented enough at length 
to demonstrate its practical value." The pavement laid by McClintock 
was never used elsewhere or tried again. It comes clearly within the 
category of an abandoned experiment, which is not sufficient in law 
to anticipate a successful patent. The Complanter Patent, 23 Wall. 
181, 23 L. Ed. 161 ; Smith v. Goodyear Dental Vulcanite Co., 93 U. 
S. 486, 23 L. Ed. 952; Deering v. Winona Harvester Works, 155 U. 
S. 285, 15 Sup. Ct. 118, 39 L. Ed. 153 ; King Co. Raisin & Fruit Co. v. 
U. S. Consol. S. R. Co., 182 Fed. 59, 104 C. C. A. 499. 

[4] The fact that the city of Portland saw fit to specify Hassam 
pavement for one of its streets at the request of the holder of the pat- 
ent does not excuse one who underbid the owner of the patent, for 
an infringement thereof any more than if the owner of a rock quarry 
should induce the city to specify rock for use in a street of a quality 
to be obtained only from his quarry would justify the successful bid- 
der in appropriating the rock without paying for it. 

Injunction will issue as prayed for, and the cause be continued for 
an accounting. The same order will be entered in the suit against the 
Reliance Construction Company. 



NEVA-SLIP SHIRT WAIST GRIP CO., Inc., v. MARCON MFG. CO., Inc. 
(District Court, B. D. New York. June 22, 1914.) 

1. Patents (§ 328*) — Validitt and Infringement — Waist Gbip. 

The Crawford patent, No. 1,065,297, for a waist grip, was not antlcl- 
pàted, but is limited to the particular arrangement of parts shown, and 
as so limited held not infringed. 

2. Patents (§ 167*) — Construction — Limitation -bt Specific Claihs. 

To give a broad meaning to the spécification of a patent, it must be évi- 
dent that the inventer had in mind the Invention which would be de- 
scribed by the broad interprétation. If the contrary is apparent,, and it 

*For otber cases see same tOQlc & S numbeb in Dec. iSi Am. Digs. 1907 to date. & Rep'r Indexes 
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appears that he did not appreciate what mlght be covered by a différent 
claim or by a forced construction of the clalms, he is not entitled to a 
patent therefor. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 243; Dec. Dlg. § 
167.*] 

In Equity. Suit by the Neva-Slip Shirt Waist Grip Company, In- 
corporated, against the Marcon Manufacturing Company, Incorporat- 
ed. On final hearing. Decree for défendant. 

William B. Whitney, of New York City, and Leopold Blumberg, of 
Brooklyn, N. Y., for plaintifï. 

Stephen J. Cox, of New York City, for défendant. 

CHATFIELD, District Judge. Letters patent No. 1,065,297 were 
issued upon June 17, 1913, on an application filed July 9, 1912, by Guy 
H. Crawford, duly assigned to the Neva-Slip Shirt Waist Grip Co., 
Incorporated, for what is called a waist grip. 

Suit was brought for infringement of this patent, and at the close 
of the trial the f ollowing findings were made : 

"Brooklyn, March 10, 1914. 

"Tlie Court: I think I wlll make a prellminary décision so as to narrow 
the ground for argument. As I Indlcated at the outset, the Marcon Manu- 
facturing Company, Inc., was never organlzed sufflciently to do business In 
such a way that Mr. Connell could successfully separate his own actions from 
those that were done by him in the narûe of the corporation. We need not 
consider at ail the flnancial responsibillty of any one, either as stockholder 
or as subscrlber for what was done, but, assuming that the use of the cor- 
porate hame was something for whlch Mr. Connell and Mr. Geary were per- 
sonally responsible, rather than as offlcers of the corporation, and also as- 
suming that they had flled a certlflcate under whieh they could do business 
as individuals in the name of the Marcon Manufacturing Company, through- 
out this entire period, nevertheless, the responsibillty was such that If Mr. 
Geary or Mr. Connell, or either of them, dealt with any one in the name 
of the corporation, and If the corporation was held out as a party qualified 
to do business, there Is ground for charging the corporation (In so far as it 
existed) with infringement, if there be any infringement 

"There is jurlsdlctlon therefore for considering the valldity of the patent 
and the défenses urged against the patent with respect to the défendant, 
Marcon Manufacturing Company, as a corporation. It is unnecessary to 
consider whether the plalntiff could Joln Mr. Geary and Mr. Connell as In- 
aividual défendants upon the record hère presented; and it Is also unneces- 
sary to détermine whether — If Mr. Geary and Mr. Connell could show suc- 
cessfully that any act In the name of the Marcon Manufactruing Company, 
Inc., was accidentai or incidental — the présent action should be dismissed 
wlthout costs, and an action against the Individuals substituted In Its place. 
AU those questions hâve been removed by the way in which the case has been 
presented by both parties, and through 'the fact that the corporation Is nom- 
inally associated with the acts, charged to be Infringlng, to a sufflcient ex- 
tent to enable us to take up the questions of patentabillty and infringement 

"As to those questions the principal Issue is raised through the use of the 
Rival fastener, and with respect to the construction of the clalms of the 
patent in suit 

"The défendants form of device and the form used by Mr. Geary at prés- 
ent would both be infringements if the patent to Crawford is valid, and cov- 
ers the use of a single tape passing through an eyelet attached to one end 
of the tape, and carried back for fastenlng around a cleat of such form as 
to bring the pressuré of one part of the tape, or of the cleat, over the loose 
end. 

*For otber cwea bm «un* toute & { mniBiB In Dec. t Am. Dis*. 1907 to date, * Rep'r Indexe* 
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"The prior art patents relating to sklrt supporters, or belts, or methods of 
fastening, hâve little to do with the question, except in so far as they show 
ability to hold a loose strap or end of tape by friction applied through some 
other portion of the tape; and the idea of fastening a loose end by means 
of a cleat, either by pressure of the other strands or by bindlng through the 
angle of the return, Is old. 

"The only élément of patentabitity would seem to be In the employment of 
a eleat upon the single strand, or in using a cleat in connection with a single 
pièce of tubular tape, so arranged as to hold the cleat, to furnish the re- 
inforcement and to give an end for the fastening, in a way which, tested by 
either the prior art or the Rival style of belt, would seem to show patenta- 
ble improvement. 

"The Rival fastener sHows a reinforced or dupUcated section with an eyelet 
at each end, and with thèse eyelets fastened by rlvetlng a strap or gusset 
through the eyelet and into the main portion of the belt. 

"It would not seem to be an invention to substitute an extended or In- 
tégral portion of the tape through the eyelet so as to do away with the ex- 
tra pièce in maklng the gusset; and therèfore the question of novelty or 
patentability in the plaintifC's device dépends upon the arrangement with réf- 
érence to the method of applying and fastening the belt, rather than to the 
method of attaching the eyelets, or afflxing the rivets. 

"The defendant's device, as well as that now in use, makes no use of the 
folded or turned back part of the tubular tape, so as to hold the so-called 
cleat In one position; but does use the same method of fastening the loose 
end of the belt, by means of the cleat, and uses, as has been said, an équiva- 
lent (or method In which no novelty is involved) in attaching the eyelet. 

"The clainis of the patent, however, seém to relate to a method, or a de- 
vice constructed according to a method of arranging a single pièce of tape, 
so as to hold the cleat in a flxed position, and to make the différent parts of 
the device with one pièce of tape. 

"If that be the proper interprétation and construction of the claims, and 
if the patentée has either assumed that the use of the cleat itself Is old or 
has given to the world the idea of using the cleat In this way, for this pur- 
pose, then the patent in suit, like the BIval belt, would not cover what would 
seem to be a patentable Idea, but has merely protected a particular combina- 
tlon, which is not that of the défendant. 

"I think that is the question in the case: Whether the patent means any- 
thing more than a particular arrangement of what was patentable but not 
patented. If the patent claims cover only one comblnatlon of parts so ar- 
ranged that the tape shall be doubled on itself, that the same tape shall 
corne back through the eyelet and shall be fastened around the cleat which 
is to be held In one spot by a loop of the tape itself, then the défendant is 
not Infringlng. 

"I will take briefs on the question of meanlng and construction of the 
claims." 

[1] The court, having considered the prior art, reached the conclu- 
sion that none of the patents cited showed a device like that of the 
plaintifï or the défendant in this case, and it was apparent that a pat- 
entable novelty was described in the Crawford patent, unless the so- 
called Rival belt, which had been developed from the Koch and other 
older devices, was an anticipation of the "idea, except as limited to the 
exact combination shown in the claims. 

The testimony shows that the Rival belt has been upon the market 
for some time and is not patented. It, in gênerai, consists of a belt or 
tape, with a ring at each end, and with two strings or tapes fastened 
to one of thèse rings, by means of which the two rings are drawn to- 
gether and a knot tied, in the gênerai method of the Koch patent, No. 
644,557 of February 27, 1900. 



120 215 FEDERAL REPORTER 

In the Koch patent, however, one of the two ends îs attached to each 
of the rings at the ends of the belt. In the Crawford patent, and in the 
design used by the défendant, the fact that an end of the string or tape 
is passed through the ring in the opposite end of the belt, and that the 
belt is tightened by pulling upon this end, is similar to the idea in 
the Rival and the Koch belts; but the method of fastening, and the 
arrangement of the parts so as to allow of this method of fastening, is 
entirely différent and is unlike anything in the patents cited. 

Of thèse, the patent to Dwyer, No. 886,780, May 5, 1908, is merely 
an application of the old idea of the so-called Mexican or cinch fasten- 
ing for a saddle girth, and only resembles the patent in suit f rom the 
fact that the belt, as in the Koch and Rival patents, is drawn tight by 
pulling of the strap through the ring. 

Hellenberg, patent No. 429,910, June 10, 1890, uses the same idea of 
drawing a strap through a ring to tighten upon a hook or buckle, and 
this idea is shown in the patent to Reznicek, No. 1,021,728, March 26, 
1912, and Scheuer, No. 656,666, August 28, 1900, while in Kimsey, 
No. 636,149, October 31, 1899, Mullee, No. 7,879, September 11, 1877, 
and Edwards, No. 730,751, June 9, 1903, a method of forming some 
support for the skirt is the basis of the patent and takes the device en- 
tirely out of the category of the one in suit. 

In none of thèse patents is there anything shown that resembles in 
an anticipatory way the Crawford belt and the Marcon belt as nearly 
as does the Rival, and, as has been said, the Rival belt resembles a sim- 
plified cinch strap fastening, but is in this respect alone like the Craw- 
ford and Marcon device. 

As was said in the preliminary finding, the question of infringement 
has raised the meaning of the claims and the scope of the patented idea. 
The testimony shows that the défendant had knowledge of the plain- 
tiiï's device and, before this suit was started, had knowledge of the 
plaintiff's patent. Certain changes in the defendant's device were made 
so as to avoid the actual appearance of copying the plaintiff's patented 
article, and by this change two lengths of tubular braid were put to- 
gether by drawing one inside of the other, instead of folding back 
a continuons pièce of braid upon itself in order to make the reinforced 
portion. 

There could be no invention in doubling back a single pièce of tape, 
if precisely the same function were performed by the doubled part as 
would be performed by a tape of twice the thickness, or by two pièces 
of tape fastehed together. 

As was indicated in the pi-eliminàry opinion, a combination of parts 
to form the two-fold belt, gussets, rings, and ends for fastening, is in- 
tended to accomplish exactly the same resuit as would be performed 
by a combination of similar parts, either of more expensive material, 
or so arranged as to involve greater expense in the handling and man- 
ufacture. But so far as the idea patented was concerned, the novelty 
seeiMs to hâve been in so combining the différent parts that might be 
employed (or the équivalent in use and function of the parts described 
in the patent) as to présent a new way of making a belt or a new way 
of performing the functions of the old style of belt, with some addition- 
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al functions added by one or more of the éléments of the patented com- 
bination. 

In the Rival belt, each of the rings was definitely fixed at one of 
the ends of the belt proper. The Crawford patent substituted a fastener 
(that is, a cleat or buckle or a ring, but preferably a cleat, which would 
requirç a mère twisting of the end to complète the fastening) in such 
a position that it would be available in the place of that ring of the 
Rival fastener which was attached at the same end from which the two 
single tapes projected. 

If Crawford had attemptéd to patent a device in which the use or 
position of this cleat was the novel feature, through locating the fasten- 
er at any desired point, and then holding it in place as well as clamping 
the end of the tape by the friction presented when the fastener was in 
use, and had also set forth in another claim a particular combination 
of those parts, in which that f rictional fastener should be restrained and 
located at a definite fixed place, by the use of additional éléments in 
the combination, it would seem that the claims of his patent, if al- 
lowed, would include the def endant's style of device. But the file wrap- 
per and the patent itself indicate that Crawford, in his original ap- 
plication, attemptéd to claim merely the gênerai idea of a combination 
consisting of a folded or duplicated tape, attached at one end to a ring 
and at the other to a fastener, with a single pièce of tape extending 
therefrom, and to make the preferred form of device with one pièce of 
tape, by manipulation.-without cutting, instead of by putting the several 
pièces together as in the Rival belt, or by constructing it in the form ' 
of the Koch patent, supra. 

There was plainly no invention in this idea, and Crawford thereupon 
proceeded to develop his claims in the direction of attaching his fastener 
by a difïerent method and at a différent point, but in such a way that 
the method of attachment (i. e., the arrangement of parts so as to hold 
the fastener in the desired place) and the place of attachment (i. e., at 
some other point than at the précise end of the doubled portion of the 
belt) were the novel features of his device as stated in his claims. 

The other claims of the patent are not relied upon and definitely de- 
scribe the fixing of the cleat fastener in a permanent position by attach- 
ed parts of the belt, while claim 4, although at first relied upon, is now 
admitted to describe only a différent form of the same arrangement. 

The plaintiff relies upon claim 1, which is as follows: 

"1. A waist grip made of a tubular pièce of tape folded on Itself for a por- 
tion of its length, whereby a relnforced portion Is provlded, the end of the tape 
beyond the relnforced portion havlng a fastener secured thereto, the folded 
end of the relnforced portion being provlded with a ring, the sald pièce of tape 
beyond the relnforced portion belng adapted to be entered Into the ring and 
brought Into engagement with the said fastener, whereby it is held in position 
for use." 

If the words "secured thereto" could be construed to mean simply 
"movable thereon," claim 1 would be gênerai enough to secure to the 
plaintiff the rights which, looking at the matter at the présent time, it 
wouîd seem might hâve been claimed by him as invention. But, as a 
matter of fact, he apparently did not appreciate nor understand nor 
conceive the whole invention. He had the idea of substituting a cleat 
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for a ring or other fastener, but the mère use of a cleat was not pat- 
entable, and he failed to see the possibility of novelty in so applying the 
cleat as to get the full use and benefit of its aualities as a fastener. 

The drawings and spécifications plainly show that he was limiting 
his invention to the précise form in which the cleat was to be held in 
position by an additional fold of the tape and to be thus prevented from 
being movable upon the end of the belt. • 

[2] Under the décision of the Circuit Court of Appeals in the case 
of Crown Cork & Seal Co. v. American Cork Specialty Co., 211 Fed. 
650, 652, 128 C. C. A. 154, an express statement in a claim, which is 
in accord with the spécifications and drawings, cannot be construed to 
mean something différent, nor can it be reconstructed so as to eliminate 
the limitations indicated in the spécifications and drawings and shown 
by the literal meaning of the claim. In other words, to give a broad 
meaning to a spécification, it must be évident that the inventor had in 
mind the invention which would be described by the broad or libéral 
interprétation. If the contrary is apparent, and it appears that the 
inventor did not appreciate what might be covered by a différent claim 
or by a forced construction of the claims, then he is not entitled to a 
patent therefor. 

The device of the défendant consists of such parts of the old Rival 

belt as are shown to be necessary from the teachings of the Crawford 

patent, but with a movable cleat in the place of a ring. This device 

is not shown nor described by the Crawford patent, and the defend- 

■ ant has not attempted to obtain a patent therefor. 

The défendant may hâve a decree. 



INDEPENDBNT DIE CO. v. SAVELS et aL 

(District Court, D. Massachusetts. July 7, 1914.) 

No. 375. 

Patents (§ 328*) — Invention — I>ik fob Cuttinq Leatheb. 

The Glmson patent, No. 709,008, for a die for cuttlng out leather, held 
vold for lack of patentable invention, in view of the prior art. 

In Equity. Suit by the Independent Die Company against Orvis 
M. Savels and others. On final hearing. Decree for défendants. 

Nathan Heard and Frederick A. Tennant, both of Boston, Mass., 
for complainant. 

Albert E. Fay and Southgate & Southgate, ail of Worcester, Mass., 
for défendants. 

MORTON, District Judge. This is a suit for infringement of let- 
ters patent to Gimson, No. 709,008, on knife, cutter, or dieing-out 
instruments, dated September 16, 1902. It was heard in open court 
under the new equity rules. 

The patent in question relates to dies which are used in cutting 
leather and other materials into varions shapes. They are, in prin- 

— ■ I 

•For other cases see same topic & § numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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ciple, much like the old fashioned cookie cutter. The cutting edge is 
on the bottom of the die ; the leather îs laid on the table of the ma- 
chine ; the die is placed on the leather, and is pressed through it by a 
descending beam which strikes the die on the top. Both the beam and 
the table are of considérable width; and the die is placed hère and 
there on the leather, wherever the eut can be made to the best ad- 
vantage. The opérations are carried on with considérable rapidity, 
from 3,000 to 4,000 pièces being died out by one workman in a day. 
It is désirable that the die shall be light so that it may be shifted 
from one place to another quickly and easily by the workmen's hands, 
that it shall be stifï so as to retain its shape under the pressure of 
the press, and that it shall safeguard the workmen's fingers as much 
as possible against the danger of being caught between the top of 
the die and the descending beam of the press. 

At the time of the patentées' invention, the die in common use was 
the Walker die, which consisted of a smooth strip of steel and iron, 
about one-quarter of an inch thick, formed into the desired shape, 
sharpened around the bottom, and having parallel top and cutting edge. 
One of the objections to the Walker die was the danger of injury to 
which it exposed the operative. Its smooth sides became more or less 
slippery with use, and they furnished no indication to the operative 
when his fingers were dangerously near the upper edge of it and 
likely to be crushed by the descending beam. When Walker dies 
became chipped on the cutting edge, it was customary to send them 
back to the die makers to be repaired, The first step in repairing 
was to grind out the defect in the cutting edge. This left the die of 
less than the proper height, which is determined by the distance be- 
tween the table and the beam of the press and has to be substantially 
the same for ail dies used in the same press. In order to restore the 
proper height to the die after grinding oflf, two methods were cus- 
tomarily used. The first consisted of welding a pièce around the 
top of it; the second, of drawing the die out, by heating it about an 
inch below the upper edge and pounding a groove around it — an 
adaptation of the familiar method of lengthening an iron bar by heat- 
ing and pounding. The height of the die having been thus restored, 
the repairs were completed by paralleling the top and the bottom, 
and resharpening the edge. The resuit was that the repaired die had 
a shallow groove around it at an uncertain distance from the top, made 
by the round point of the hammer or tool used, and was in other re- 
spects substantially the same as when new. If a die which had been 
so repaired was again injured, it could be again repaired in the same 
way, in which event it would hâve two hammered grooves around it, 
one below the other. This method of repairing Walker dies had been 
in constant and gênerai use by die makers in this country for many 
years before the plaintiff's invention, and has continued to the prés- 
ent time. 

The grooves in the repaired die did in fact make the die less likely 
to slip in the operative's hand and, by one who noticed their distance 
from the top of the die, might hâve been used as safety guides or 
<levices to prevent his fingers from straying over the top and being 
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crushed by the beam. But comparatively few of the dies in each 
set were likely to hâve been so repaired, and on thèse the groove or 
groQves were not at any regular and uniform distance from the 
top edge. And it never seems to hâve occurred, either to the makers 
of the dies or to the users of them, to put grooves in old dies or in 
new ones for the purpose of giving a better holding surface on the 
die, or of indicating to the workman wlaere his fingers were with 
référence to the top edge of the die; nor does it seem ever to hâve 
occurred to anybody before the patentées to take advantage of the 
truss principle, by constructing a die with grooves and projecting 
ridges or ribs extending around it. By such a construction a die can 
be made of less weight than the ordinary Walker die, and equally 
stifif. 

In this State of the art the Gimson improvement was made, which 
consisted essentially of manufacturing dies from strips having ridges 
and grooves on their outer surfaces. The corrugations were regularly 
placed and were aUke on ail dies in a set. By this niethod a die 
could be constructed which was as stiflf as the Walker die and of less 
weight, and was safer to use, because the corrugations on the outside 
of it gave a better hold, and, being uniform on ail dies in a set, came 
to indicate to the operative where his fingers were with référence to 
the top of the die, and thereby diminished the danger of the fingers 
or hand being allowed to stray over the upper edge of the die and be 
caught by the descending beam. In each of the plaintifï's dies, which 
were put in as exhibits, there are three grooves. The ridges or ribs 
on the repaired dies do not seem to be so sharply worked out as 
those on the new dies, and the grooves are shallower; but there is 
no testimony that thèse différences are significant. 

The plaintifï's patent says: 

"Our Invention refers to improvementa In or relatlng to knives, cutters, or 
dieing-out Instruments or tools." Line 14. 

* »» • • • • • •,« 

"The objects of our improvements are to reduce the weight * • • of 

material, and increase the strength of such instruments or tools » • * 
and to greatly facilitate the holding or grlpplng of such • * * dies." 
Line 22. 

• •«••***•• 
"In carrylng out this invention the steel for formlng such knlves, cutters, 

or dies A is prepared by such means as roUing or pressing the corrugations 
or indentations D either in the direction of its length, as shown, or other- 
wlse, or any comblnation of bars and ribs as may be best sulted to the ma- 
terial. Said ribs may be on the outer or both walls of the material, If de- 
sired. It Is well known that a die or cuttlng Instrument in the form of a 
sole, with a beveled cuttlng edge, bas been long employed, but in such knlves 
as now made from wlde strips of steel and known in the trade as 'deep 
knlves' when placed under the press cannot be manipulated by the operator. 
So by making one or more ribs or corrugations in the material this end Is 
attained." Line 43. 

The single claim of the patent is : 

"A die, cutter, or dieing or cuttlng out instrument A having ribs, corruga- 
tions or indentations B on its outer walls, and its cutting edge In line with 
the interior walls thereof, substantially as described." 
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As the cutting edge of the Walker die was "in line with the in- 
terior wall thereof," it is apparent that this single claim of the patent 
in suit can be exactly and precisely read upon a Walker die which 
had been repaired by being drawn out and grooved in the way de- 
scribed. "Corrugations or indentations" (line 64) on the outer walls 
of a die were old in repaired dies and were capable of being used in 
such dies for the same purpose as the corrugations or grooves in new 
dies. The patentées were not the first to construct the die described 
in the claim. 

The défendants are repairing dies in the manner above described, 
and are also manufacturing and intend to continue to manufacture 
new dies which hâve three grooves substantially similar in position 
and in character to those on the plaintifï's die. Infringement is con- 
ceded. The défense is that the patent is invalid for lack of novelty. 

It is not contended for the plaintiflf that the patent is entitled to a 
construction which includes repaired Walker dies (which are admit- 
tedly old), whether the corrugations are made by hammering around 
the die, or are rolled into the heated die by a rounded roU. The 
plaintiff has not pointed out wherein such repaired dies differ essen- 
tially from the plaintifï's new ones, nor how the claim can be con- 
strued so as to cover new dies made by the défendants and not to 
cover the repaired ones, unless perhaps by limiting it to dies made 
from corrugated stock and having a plurality of grooves or ridges. 
I doubt the soundness of such limitations. As to the plurality of 
grooves or ridges, the spécifications of the patent plainly state that 
the object of the invention may be attained "by making one or more 
ribs or corrugations" (line 43) ; moreover, when occasion required, 
Walker dies, were customarily repaired by inserting a second groove. 
As to the other saving limitation suggested : The patent is plainly not 
for a process or method of constructing corrugated dies, but for the 
corrugated die itself ; to adopt this limitation is not to construe this 
patent, but to issue a new one. 

What the patentées really did was to point out that grooves and 
ridges on the outer surfaces of dies might, if similarly placed on ail 
dies in a set, so that the workmen's fingers became accustomed to 
them, be used as a safety device, and might also be used for lighten- 
ing the weight of the die without impairing its stifïness. This was 
pointing out a use or function of such grooves and ridges which had 
theretofore escaped notice. In carrying out this idea, they naturally 
made their dies of corrugated instead of plain stock. It was a valua- 
ble suggestion, but I do not think it constituted a patentable inven- 
tion as claimed in this patent. Marshall v. Packard (C. C.) 51 Fed. 
755 ; National F. B. & P. Co. v. Stecher Lith. Co. (C. C.) 71 Fed. 
828. 

Thèse considérations are sufïicient to dispose of the case, without 
going into the prior art as to new dies as disclosed in the prior pat- 
ents which were put in évidence. 

Decree for défendants. 
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TREIBACHBR CHEMISOHB WBRKB GESELLSCHAFT MIT BHSOH- 
RANKTER HAFTUNG v. WOLF SAFETT LAMP 00. OF AMERICA, Inc. 

(District Court, S. D. New ïork. May 29, 1914.) 

No. 110. 

Patents (§ 324*) — Suit for Infrinqement— Decbee— Effect of Appeai. 

The effect of a decree sustaining a patent, as an adjudication, is not 
suspended by the taking of an appeal therefrom. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 600-606; Dec. 
Dlg. § 324.*] 

In Equity. Suit by the Treibacher Chemische Werke Gesellschaft 
mit Beschrankter Haftung against the Wolf Safety Lamp Company of 
America, Incorporated. On motion for preliminary injunction. Mo- 
tion granted. 

See, also, 214 Fed. 414. 

James Hamilton, of New York City, for plaintifï. 
Briesen & Knauth, of New York City, for défendant 

WARD, Circuit Judge. As between the complainant and défend- 
ant, I think the complainant entitled to an injunction. The défendant 
is not a manufacturer of thèse métal pins, and its plant will not be shut 
down in the meantime. The public welfare was the sole considéra- 
tion which moved me to partially suspend the injunction, and I was 
largely influenced by the statements contained in the defendant's 1914 
catalogue as to the extent to which the suspension should go. The 
défendant was given an opportunity to explain thèse statements, but 
I am not satisfied with the explanation made. The défendant was not 
comparing its parafine igniter with the complainant's métal igniter. 
On the contrary, it advised the public in unmistakable terms that its 
parafine igniter was "the best of ail existing igniters, being the safest 
in construction and the safest for lighting a lamp in the présence of 
gas." Furthermore, it invited its customers in ordering lamps to state 
whether they should be equipped "with our paraffine friction igniter, 
Mod. 1914, or with our métal spark igniter, Mod. 1914." 

In view of the defendant's insistence that it is the practice in this 
district not to treat a decree sustaining a patent as an adjudication 
pending appeal, I hâve inquired of every judge at présent in the dis- 
trict and find them to be unanimously of a contrary opinion. The ef- 
fect of an appeal in a somewhat analogous case was considered in 
Straus V. American Publishers' Association, 201 Fed. 306, 119 C. G. 
A. 544. 

For thèse reasons, I hâve signed the order submitted by the com- 
plainant. 

•For other cases see same toplo à î numbbb In Dec. fi Am. DIgs. 1907 to date, & Rep'r Indexes 
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THE I. F. CHAPMAN. 

(District Court, D. Rhode Island. June 25, 1914.) 

No. 1292. 

SHIPPING (§ 84*) LiABILITT FOB INJUBY TO STEVEDOBE — DEFECTIVE EQTJIP- 

MENT. 

Libelant, when going down Into the hold of a coal barge In the per- 
formance of hls duty as timekeeper of stevedores engaged in discharging, 
fell and was injured by reason of the breaklng of a rung of tlie stanchion 
ladder, whlch was a part of the permanent equipment of the vessel. 
Whlle portable ladders were furnished by the barge, there was évidence 
that stevedores customarily nsed the stanchion ladders with the knowl- 
edge of the master. The rungs of such ladder had not been recently in- 
spected, and some of them were broken off, and there was évidence tend- 
ing to show that the one whlch was selzed by libelant was bent and 
broke at an old fracture. Held, that under the circumstances it was the 
duty of the barge to keep the ladder in reasonable repair, and that it was 
liable for the injury. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §§ 342, 349-351; 
Dec. Dig. § 84.*] 

In Admiralty. Suit by Jacob Kazarian against the barge I. F. Chap- 
man. Decree for libelant. 

Frank Healy, of Providence, R. I., for libelant. 
J. J. Macklin, of New York City, for claimant. 

BROWN, District Judge. This is a libel in rem by Kazarian for 
Personal injuries sustained on the night of December 26, 1912, by falling 
down the after-hatch of the coal barge "I. F. Chapman," which was 
being discharged by the consignée, the New York, New Haven & Hart- 
ford Railroad, at the Wilkesbarre Pier in the Providence river. The 
stevedores were employed by the railroad. 

Kazarian had worked as a coal shoveler at the Wilkesbarre Pier for 
about 11 years, but on the night of the accident, and for about three 
months previous, had been employed by the railroad as timekeeper. 

The night gang went to work at 7 o'clock p. m., and were workîng in 
the lower hold. Kazarian testified that he was going below to take 
the time of the men ; that he was attempting to descend by a stanchion 
ladder, consisting of a stanchion with wrought-iron rungs driven 
through it at intervais ; that one of thèse rungs which he had grasped 
with his hand broke or pulled out of place, precipitating him into the 
lower hold, a distance of some 15 feet. 

This stanchion ladder was a part of the permanent equipment of the 
vessel. From the testimony of the claimant it appears that thèse iron 
rungs were put into the ship when she was converted from a f uU-rigged 
sailing ship into a coal barge. They appear to hâve been originally 
of proper construction for the purpose. 

The claimant contends that the stanchion ladders, which were pro- 
vided not only in the after-hatch but in the other hatches, were for the 
use only of the crew, who were expert in using them, and that for 
the use of the stevedores proper and sufficient portable ladders were 

■For otber cases see same topic & § ncmbeb in Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
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provided, which were not used by the men dischargîng the barge mere- 
îy because they would not take the necessary trouble to put them in the 
hold and use them. The testimony shows that the barge was pro- 
vided by the owners with portable ladders suitable for use. There 
was a conflict of testimony as to whether the use of thèse ladders had 
been expressly refused to the men, and whether they were available 
for use; witnesses for the libelant testifying to a request and refusai 
of the use of ladders, and witnesses for the claimant denying such re- 
quest and refusai. Upon the whole testimony, I am not satisfied that 
upon this particular night the master or other officer in charge of the 
Chapman had refused an express request for the use of a portable lad- 
der. The testimony, however, shows a very gênerai practice of the 
longshoremen to use the stanchion ladders in getting in and eut of the 
hold of this and other barges unloaded at this pier. The Chapman 
had been discharging at this pier from January, 1908, and had been 
discharged 44 times. 

I ath of the opinion that the évidence shows the master of this barge 
to hâve had full knowledge of the practice of the longshoremen. I find 
that stanchion ladders of this description are a usual part of the perma- 
nent equipment of coal barges, customarily used by the longshoremen in 
entering and leaving the hold. It foUows that the duty rested upon the 
owners to take reasonable care that they should be in proper condition 
for such use as might be made of them, not only by members of the 
crew, but by the coal shovelers. The barge was equipped some five 
or six years bef ore the accident with a suitable stanchion ladder. From 
an inspection made after the accident, it appears that the ladder had 
been subject to rough usage; that some of the rungs had been broken 
off or removed; and that one of them, opposite the place from which 
it is claimed by the libelant that the rung which was produced in court 
fell when grasped by Kazarian, was knocked upwards at an angle of 
about 45 degrees with the face of the stanchion. It also appears that 
some railroad spikes had been inserted as handholds in place of por- 
tions of rungs which had been broken off. 

The condition of the ladder as testified to indicates a séries of in- 
juries received at différent times rather than récent injuries received 
upon her last trip. The witness Savage testified to a gênerai overhaul- 
ing of the barge about six months before the accident, and said that 
the rungs were then in place. There was no évidence that any repairs 
were made to the stanchion ladder at this time, or that since that time 
there had been any inspection or repair. It is true that Capt. Beers 
testified that he used to go down to the hold about every trip, and 
sounded them with his foot before going down; but his testimony is 
insufficient to show any proper inspection. 

At the trial was produced a pièce of iron similar to that used for 
the rungs, which witnesses testified was found in the hold near where 
Kazarian fell, immediately after the accident. This appeared to hâve 
been bent and broken by a blow or blows of great violence. The ex- 
hibit was bent and showed what appeared to be an old fracture. 

While there is room for some doubt as to whether the iron produced 
is in fact a portion of a handhold which broke near the face of the 
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stanchîon, yet from the testimony of witnesses to finding immediately 
after the ac'cident, and at the place where Kazarian fell, of this pièce 
of iron, which corresponds in gênerai appearance to other rungs on the 
barge, and from the évidence that a handhold was missing opposite 
the portion of the rung which had been knocked up at an angle of 45 
degrees, I fînd that the évidence preponderates in favor of the com- 
plainant's daim that this is in fact a portion of a rung in which there 
was an old break, which caused the rung to give way, resulting in the 
accident. If this exhibit is not in fact a part of the rung whose oppo- 
site end remained in the stanchion, it would rather seem that it was 
within the power of the claimant to hâve demonstrated that fact. 

The claimant calls attention to the fact that when the barge is load- 
ed the stanchion ladder is covered with coal, and that there is no op- 
portunity for inspection until after the coal is removed, and this only 
after the vessel is in the hands of the stevedores who discharge her. 
The injury to the rung, however, is such as could hardly hâve been 
received on the voyage. There is no évidence that it is such as would 
likely bave been received in loading, and if received upon the occasion 
of a former discharge it should bave been discoverable. 

According to the weight of the évidence, the break in the iron which 
caused the handhold to give way was an old and rusty break. That it 
occurred on the last trip, or so recently that there was no opportunity 
to discover it, is much less probable than that it occurred at some 
time or times during the periods occupied by her 43 previous trips, 
since her conversion into a coal barge. 

That in addition to the stanchion ladder there were furnished porta- 
ble ladders, which might bave been used had the foreman of the steve- 
dores seen fit to use them, does not seem a sufificient défense in this 
case. Reasonable care dépends upon a reasonable appréhension of 
danger. There was ground for a reasonable appréhension of danger, 
not only to the crew, but to longshoremen, in view of the évidence 
from crédible witnesses of the gênerai practice of using thèse stanchion 
ladders by longshoremen as well as by crew. The General Knox (D. C.) 
180 Fed. 489. 

The question of liability is determined in favor of the libelant, and 
the case may stand for further hearing upon the amount of damages. 



In re O'BRIEN. 

(District Court, D. New Jersey. June 3, 1914.) 

1. Bankettptct (1 184*) — Pbopeety Held Undeb Conditionai Sale Contbaot 

RiGHT TO RECLAIM. 

TJnder the statute of New Jersey whleh provlded that a conditional sale 
contract or blll of sale shall be absolutely vold unless recorded as agalnst 
judgment credltors of the purchaser, and Bankr. Act July 1, 1898, c. 541, 
§ 47a (2) 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), as amended by Act 
June 25, 1910, c. 412, § 8, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 
1500), which vests a trustée as to ail property coming Into the custody of 
the court wIth ail the rights, remédies, and powers of a judgment cred- 

'For other cases see same topic & 5 kumbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
215 F.— 9 
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Itor, property in possession of a bankrupt under such an unrecorded con- 
ditional sale contract passes to his trustée and cannot be reclaimed by 
the seller. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

2. BANKBtrPTOY (§ 196*) — JUDQMENT LiENS OBTAINED WITHIN FoTJE MONTHS' 

Period. 

2 Comp. st. N. J. 1910, p. 2245, § 10, relating to exemptions, which con- 
tains a proviso that no property shall be exempt from sale on an exécu- 
tion for its purchase prlce, does not confer any rights on an unpaid ven- 
dor as against other judgment creditors, but only as against tbe debtor, 
and a judgment and levy obtained by him within four months prior to 
the bankruptcy of the purchaser are avoided by the adjudication the same 
as those of any other creditor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 306-316; 
Dec. Dig. § 1961.*] 

In Bankruptcy. In the matter of John O'Brien, Jr., bankrupt. On 
pétition of the ^olian Company for the réclamation of certain prop- 
erty. Pétition denied. 

WilUam Newcorn, of Plainfield, N. J., for petitioner. 
Walter L. Hetfield, Jr., of Plainfield, N. J., for trustée. 

HAIGHT, District Judge. [1] The petitioner claims title to a cer- 
tain piano and a piano stool, which were taken possession of by the 
trustée as the property of the bankrupt. The référée has decided ad- 
versely to the petitioner's claim. The property in question was deliv- 
ered by the petitioner to the bankrupt under a conditional bill of sale, 
which provided that the title should remain in the petitioner until the 
property had been paid for. At the time of the adjudication only a small 
amount of the purchase price had been paid. The petitioner had, a 
few days before the pétition in bankruptcy was filed, recovered a judg- 
ment against the bankrupt and levied on the property in question. The 
conditional bill of sale was never recorded. The laws of New Jersey 
provide that every such instrument, under circumstances such as ex- 
îst in this case, unless recorded, shall be absolutely void as against 
judgment creditors of the person contracting to buy (P. L. 1889, p. 421, 
as amended by P. L. 1895, p. 302). By section 47a (2) of the Bank- 
ruptcy Act of 1898, as amended by the Act of June 25, 1910 (36 Stat. 
at L. 840), trustées, as to the property in the custody of the bankruptcy 
court, are vested with ail the rights, remédies, and powers of a creditor 
holding a lien by légal or équitable proceedings thereon. As the prop- 
erty in question was in the possession of the bankrupt at the time of 
the adjudication and was taken by the trustée, it was in the custody 
of the bankruptcy court. Whitney v. Wenman, 198 U. S. 539, 25 
Sup. Ct. 778, 49 L. Ed. 1157. The effect of the amendment of 1910 
is to place the trustée, so far as his right to attack the validity of the 
instrument in question is concerned, in the same position as a judgment 
creditor and to invest him with the same rights. As the conditional 
bill of sale would, under the state law, be void as against a judgment 
creditor, it is likewise void as against the trustée. It seems unneces- 
sary to cite any authorities in support of this proposition. 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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Counsel for the petitioner in his brief, and the référée in his certifi- 
cate, seem to bave assumed that the validity of the instrument is 
governed entirely by section 71 of the New Jersey Act respecting con- 
veyances (Revision of 1898, P. L. 1898, p. 699; 2 Comp. Stats. p. 1561). 
Under the act of 1889, as amended by the act of 1895, an unrecorded 
conditional bill of sale is void as against any judgment créditer, where- 
as under the act of 1898 it is void only as against judgment creditors 
"not having notice thereof." The différence, however, is immaterial, 
because the Suprême Court of New Jersey bas held that the act of 
1889 was not repealed or affected by the act of 1898, and that the for- 
mer act is still in force. Lauter & Co. v. O'Toole, 77 N. J. Law, 29, 71 
Atl. 288 ; Lauter & Co. v. Isenreath, 77 N. J. Law, 323, 72 Atl. 56. It 
is further argued that as the petitioner is a judgment creditor, having 
a Hen upoh the property in question by virtue of an exécution and levy, 
and as the trustee's rights, so far as avoiding the conditional bill of 
sale is concerned, are only those of a judgment creditor having a Hen, 
and as the petitioner's lien is prior in point of time to that of the trus- 
tée, that its rights are superior to those of the trustée. One 'of the 
fallacies of this contention is that, as petitioner's judgment was obtain- 
ed and levy made within four months prior to the fihng of the pétition 
in bankruptcy and while the bankrupt was insolvent, the judgment and 
levy were null and void and the property attached was released from 
the same. Bankruptcy Act of 1898, § 67f. 

[2] It is also contended that the petitioner's lien is not such as is af- 
fected by section 67f of the Bankruptcy Act, as the judgment, exécu- 
tion, and levy merely perf ected a valid lien which the petitioner already 
had, such as was held by the Suprême Court in Metcalf v. Barker, 187 
U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122, not to be affected. This con- 
tention is based on section 10' of the New Jersey Act concerning exécu- 
tions (2 Comp. Stats. p. 2245). That section provides for an exemption 
from sale, under exécution, of property to the value of $200 of any 
judgment creditor having a family residing in the state of New Jer- 
sey. It contains the f ollowing proviso : 

"That nothing hereln contained shall be deemed or held to protect from 
sale, under exécution or other process, any goods, chattels or property, for 
the purchase whereof the debt or demand for which the judgment, on which 
such exécution or process was Issued, sball hâve been contracted." 

This proviso, the petitioner contends, gave it an inchoa'te lien upon 
the property in question which became perfected by the recovery of 
the judgment and the issuing of the exécution. I cannot so construe it. 
It was not intended tù confer any rights on the unpaid vendor, as 
against other judgment creditors of the vendee. Its application is 
confined solely to the unpaid vendor and the vendee. Its manifest pur- 
pose is to prevent one who has purchased goods and not paid for them 
from perpetrating a f raud upon the seller. Were it not for this pro- 
viso, an unscrupulous person could purchase goods, fail to pay foi 
them, and when sued for the purchase price prevent satisfaction of the 
judgment by claiming an exemption of the very goods, for the pur 
chase price of which the judgment had been recovered. It was, I think 
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to avoid such a possibility that the proviso was inserted in the açt in 
question. ' -: 

The case cîted by counsel for petitioner in support of this latter con- 
tention (Neary v. Hinckley, 4 N. J. Law J. 121) not oniy f ails to sus- 
tain it, but, as far as I can see, in no way touches it 

The order of the référée will be afïirmed. 



CROPSET V. SUN PBINTING & PUBLISHING ASS'N. 
(District Court, D. New Jersey. July 9, 1914.) 

1. Kemoval or CAtrsEa (§ 84*) — Notice — Sotticienct. 

A notice of Intent to flle a removal pétition served March 28, 1914, and 
stating that sucli pétition and bond would be flled "on or before" April 
2, 1914, was not fatally defective on the grouud that the date of flling 
was uncertain. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. DIg. § 164; 
Dec. Dig. § 84.*] 

2. Removal of Causes (§ 89*) — Removal PROCEEDiNas — Pétition and Bond 

— Stjfficiency — Détermination bt State Court. 

Slnce défendant is entltled to flle a pétition and bond for removal of a 
cause regardless of any objection that plaintifC might interpose in the 
State court and the failure of that court to order removal wlll not pre- 
vent the fédéral court from acquiring jurisdiction, whether the pétition 
and bond comply with the removal act is not for the final détermination 
of the State court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. §i 162, 
165, 189, 192-195, 197, 200, 201 ; Dec. Dig. § 89.*] 

i. Removal of Causes (§ 84*) — Removal Proceedings — Notice. 

While the requirement of Jud. Code, § 29 (Act March 8, 1911, c. 231, 
36 Stat. 1095 [U. S. Comp. St Supp. 1911, p. 142]), for the service of no- 
tice of intent to flle a removal pétition and bond Is mandatory and juris- 
dictional in a limited sense, such requirement does not change the respec- 
tive powers of the state and fédéral courts wlth référence to jurisdiction 
to ultimately détermine the validity of removal proceedings. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 164; 
Dec. Dig. § 84.*] 

4. Removal of Causes (§ 102*) — Pbooeedinqs — Attack. 

The sufficiency of removal proceedings may be attacked in the fédéral 
court on any ground avaiiable in the state court 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 218- 
220, 223, 224; Dec. Dig. § 102.*] 

6. Removal of Causes (§ 103*) — Removal Proceedings — Ikeegularities — 
Remand. 

Where a cause has been removed and is removable under the removal 
act, it will not be remanded for irregularities whlcU can be remedied and 
which hâve worlced no injury to the adverse party. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 221; 
Dec. Dig. § 103.*] 

At Law. Action by Eva P. Cropsey against the Sun Prînting & 
Publishing Association. On motion to remand the case to the state 
court. Denied. 

•For other casea see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Herbert Clark Gilson, of Jersey City, N. J., for plaintiff. 
lyindabury, Depue & Faulks, of Newark, N. J., for défendant. 

RELLSTAB, District Judge. The only ground of the motion is 
that the notice of intended removal given is insufficient. 

Section 29 of the Judicial Code requires that written notice of the 
pétition and bond for removal be given the adverse party prior to 
filing the same. The pétition and bond for removal were filed on 
March 30, 1914. The notice was served on March 28, 1914, and stated 
that such pétition and bond would be filed "on or before the 2d day 
of April, 1914." The insufFiciency asserted is that no definite day or 
time was named when such paper would be filed. 

The notice was within the letter of the law. Was it within its 
purpose ? 

[ 1 ] The plaintiff does not disclose, and it is not apparent, what 
better purpose would bave been served, or what greater advantage 
she would hâve gained, had the notice stated the exact time when such 
pétition and bond were to be filed. If, as suggested, the législative 
purpose was to "give the adverse party an opportunity to be heard as 
to whether the pétition and bond were 'requisite,' " that opportunity 
was as available to the plaintiff by the notice given as if the exact time 
when such pétition and bond were to be filed had been stated. 

[2,3] Whether the pétition and bond comply with the fédéral 
statute is not for final détermination by the state court. The défend- 
ant bas the right to file the pétition and bond, regardless of any ob- 
jection the plaintiff might interpose, and the failure of the state court 
to order a removal would in no way prevent the cause from getting 
into the fédéral court. Marshall v. Holmes, 141 U. S. 589, 12 Sup. 
Ct. 62, 35 L. Ed. 870. Under the old procédure, ail questions as to 
defects or irregularities appearing, on the face of the proceedings to 
remove were ultimately for the détermination of the fédéral court ; and 
the présent requirement that a notice of suCh intended removal be 
given, while mandatory (United States v. Sessions, 205 Fed. [C. C. A. 
6] 502, 123 C. C. A. 570, and Wanner v. Bissinger & Co. [D. C] 210 
Fed. 96), and perhaps jurisdictional in a limited sensé (Goins v. South- 
ern Pac. Co. [D. C] 198 Fed. 432), in no wise changed the respective 
powers of the state and fédéral courts in that regard (Goins v. South- 
ern Pac. Co., supra, and cases cited). 

[4] Any objection that the plaintiff could bave made to the papers 
while in the state court she can make hère. She has theref ore lost 
no opportunity "to be heard as to whether the pétition and bond 
were 'requisite.' " She can make such objections hère, and hère only 
they may be finally determined, regardless of any disposition the state 
court might make in the -premises. 

[5] Where a cause has been removed and falls within the act of 
Congress, it will not be remanded for irregularities which can be rem- 
edied and bave worked no in jury to the adverse party. Woolridge 
V. McKenna (C. C.) 8 Fed. 650, 667. 

The main, if not the only, purpose of the statutory requirement as 
to notice, is that the plaintiff be seasonably advised of the defendant's 
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intention to remove the cause. This the notice under considération did. 
In Chase v. Erhardt (D. C.) 198 Fed. 305, the furnishing of plain- 
tiff's counsel with a CQpy of the pétition for removal was deemed suf- 
ficient notice under this statute. In Hansford v. Stone-Ordean-Wells 
Co. (D. C.) 201 Fed. 185, the notice, accompanied by copies of the 
removal papers to be filed, was served on the day that such papers 
were filed. This was also held sufficient. 

No substantial right of the plaintifï as a suitor in the state court 
was or could hâve been invaded by the filing of the removal papers on 
a day between the date of serving such notice and that specifically 
named therein. In the présent case, the notice given is not disserving 
of the statutory requirement, and the motion to remand is denied. 



In re BALSIBE. 
(District Court, W. D. Pennsylvanla. June 25, 1914.) 

Bankbttptct (§ ,345*) — Judgment Lien — Pboceeds of Fire Insurance Pot,ict. 

A judgment créditer o( a bankrupt, having a Uen on his real estate, bas 
no better clalm than any other credltor to the proceeds of a flre Insur- 
ance policy taken by the bankrupt for hls own benefit, since the money 
does not anse from the real estate but from the Personal contract of the 
bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent DIg. §§ 531, 532, 534, 
539, 540 ; Dec. Dig. § 345.*] 

In Bankruptcy. In the matter of Frank Balsier, bankrupt. On re- 
view of order of référée disallowing claim of the Pittsburgh Provi- 
sion & Packing Company for préférence. Order confirmed. 

The money payable as the proeeeds of a policy of Insurance taken out by 
the bankrupt prior to bankruptcy for his own benefit does not arlse from real 
estate, but from a Personal contract, and, upon distribution, will be awarded 
to the trustée in bankruptcy, and not to the judgment credltor of the bank- 
rupt. The judgment credltor of the bankrupt, clalmlng a préférence by rea- 
son of its lien on the real estate of the bankrupt, has no more tltle to the 
proceeds of the Insurance policy than any other credltor. 

J. Wallace Paul and George A. Foster, both of Johnstown, Pa., for 
petitioner. 

The lien créditer Is entitled to the proceeds of the Insurance. Nlchol's 
Appeal, 128 Pa. 428, 18 Atl. 333, 5 L. R A. 597; O'Brien's Estate, 19 Pa. 
Co. et. K. 467. 

Thomas H. Hasson, of Pittsburgh, Pa., and F. C. Sharbaugh, of 
Edensburgh, Pa., for trustée. 

A claim on the Insurance money can arlse only out of a contract, and one 
who has a lien only on the Insured property has no clalm to the Insurance 
money. 19 Cyc. 887 ; 28 Cent. Dig. tlt "Insurance," | 1439 ; Mosser v. Donald- 
son, 7 Sadler (Pa.) 277, 10 Atl. 766; Columblà Insurance Co. v. Lawrence, 
35 U. S. (10 Pet.) 507, 9 L. Ed. 512; Rldley v. Ennls, 70 Ala. 463; Vande- 
graafC v. Medlock, 3 Port. (Ala.) 389, 29 Am. Dec. 256; Cafter v. Rockett, 8 
Palge (N. Y.) 437; Beach on the Law of Insurance, vol. 2, p. 581, § 1117; 
Farmers' Loan & Trust Co. v. Penn Plate Glass Co., 186 U. S. 434, 22 Sup. 
et. 842, 46 L. Ed. 1234. 

*For other cases se» lame topic & i nvmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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ORR, District Judge. This matter cornes before the court upon a 
pétition to review the action of the référée in disallowing the claim 
of the Pittsburgh Provision & Packing Company, créditer, as a pre- 
ferred claim, and upon exceptions to the action of the référée. 

The question is very simple. The petitioner had been a judgment 
créditer of the bankrupt for some years, when a fire occurred, destroy- 
ing a building owned by the bankrupt and situate on land subject to 
the lien of petitioner's judgment. The petitioning créditer, after the 
fire, issued a writ of attachment exécution upon its judgment and sum- 
moned the Insurance company as garnishee, thereby trying to establish 
an équitable assignment of the proceeds of the Insurance policy for 
its benefit as a lien créditer. Within four months after the issuance 
of such attachment exécution, proceedings in bankruptcy were entered 
against the owner of the insured premises and the défendant in the 
judgment. The proceedings upon the exécution attachment were 
stayed as giving an unlawful préférence to the judgment créditer. The 
proceeds of the insurance policy were paid to the trustée in bankruptcy. 
The petitioner now seeks to hâve its claim allowed in full eut of the 
proceeds of insurance, invoking what petitioner believes some équita- 
ble principle whereby moneys arising from real estate shall be applied 
in réduction of the liens thereon. Unfortunately fer the petitioner, 
the money in this case did not arise from the real estate, but from a 
Personal centract entered into between the bankrupt and the insurance 
Company. It cannet be pretended that a judgment créditer stands in 
any better position than a mortgagee of real estate. We fiind this lan- 
guage used by Mr. Justice Story in delivering the opinion of the Su- 
prême Court in Columbia Insurance Ce. v. Lawrence, 10 Pet. 507, 512, 
(9 L. Ed. 512) : 

"We know of no principle o( law or of equity by whieh a mortgagee has a 
right to claim the benefit of a policy underwritten for the mortgagor on the 
mortgaged property, In case of a loss by fire. It is not attached. or an in- 
cident to hts mortgage. It is strlctly a Personal contract for the benefit of 
the mortgagor ; to which thé mortgagee has no more title than any other 
créditer." 

That such is still the law, there can be no doubt. See Farmers' 
Loan & Trust Company v. Penn Plate Glass Co., 186 U. S. 434, 22 
Sup. Ct. 842, 46 L. Ed. 1234. 

The référée was clearly right in his conclusions. 



UNITED STATES v. WUPPEBMAN et al. 
(District Court, N. D. New Tork. June 5, 1914.) 

1. CONSPIRACY (§ 43*) — CONSPIBACY TO COMMIT OFFENSE ASAINST UNITED 

States— Indictment. 

The crime of eonspiracy to commit an offense against the United States 
within Cr. Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [U. S. Comp. St 
Supp. 1911, p. 1600]) § 37, is sufflclently charged if it be stated that two 
or more persons named agreed together to commit some act deelared to be 
a crime by some statute of the United States, and it Is also charged that 

•For other cases see same topic & i nitmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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One or more of such persons dld an actl» carry ont the object of such 
consplracy. It ia not necessary that the overt act or aets chargea, must 
appear on thelr face to hâve been acts which necessarlly would aid in 
the commission of the crime, nor is It necessary to point out how it would 
or was intended to aid. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dlg. S§ 79, 80, 84-99 ; 
Cec. Dig. § 43.*] 

2. PosT Office (§ 48*)— Using Mails to Peomote Feauds— Indictment. 

In charging the uSe of the mails to exécute a scheme to defraud in vio- 
lation of Cr, Code (Act Mareh 4. 1909, c. 321, 35 Stat. 1130 [U. S. Comp. 
St. Supp. 1911, p. 1653]) § 215, it rnust be alleged that a letter, card, or 
package was deposited in the mail for the purpose of executing such 
scheme or attemptlng to do so, and the letter should be set out if possible, 
or sufflelently identifled and described, but it is not necessary to allège 
just how the letter would or was intended to aid iu executing the scheme. 
The indictment should set forth a scheme wWch if executed would de- 
fraud some one or obtaln money or property by means of the pretenses al- 
leged which must be alleged to hâve been f aise and f raudulent. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. |§ 67-80; Dec. 
Dlg. §48.*] 

Criminal prosecution by the United States against Adolph E. Wup- 
perman, Max M. Hart, Andrew S. Work, and Frank W. Fowler. On 
demurrer to indictment. Overruled. 

The défendants are jointly Indlrted for consplrlng to commit an offense 
against the United States, In that, having devlsed or intending to devise a 
scheme or artifice to defraud or for pbtalning money or property by means of 
false or fraudulent pretenses, représentations, or promises to be made effectuai 
or çarried out by the use of the mails or post office department of the United 
States, they commltted certain overt acts, charged in the indictment to effeet 
the object of the sald conspiracy. The indictment also charges in several 
counts the commission of the offense of actually using the mails of the United 
States on différent dates and occasions, by depositing letters, etc., in the 
mail, to carry out or exécute a scheme or artifice to defraud and to obtain 
money and property by means of false and fraudulent pretenses, représenta- 
tions, and promises, etc. ' See sections 215 and 37 of the Criminal Code of 
the United States. The scheme or artifice is fujly set out in détail. Défend- 
ant Wupperman demurs. 

John H. Gleason, U. S. Atty., of Albany, N. Y., and T. H. Dowd, 
Asst. U. S. Atty., of Cortland, N. Y., for thé United States. 

Arthur Furber and Chas. E. Le Barbier, both of New York City, 
for défendant Wupperman. 

RAY, District Judge (after stating the facts as above). [1] The 
crime of "conspiracy" is sufficiently charged if it be stated that two or 
more persons, naming them; conspired (that is, agreed together) to 
commit some ofïense against the United States (that is, commit some 
act declared to be a crime by some statute of the United States); and 
it is also charged that one or more of such parties did an act to effeet 
(that is, carry out) the object of such conspiracy. The offense to be 
committed must be described with sufficient particularity, but I do 
not under stand that the overt act or acts charged must appear on their 
face to hâve been acts which necessarily would aid in the commission 
of the crime charged. Some act must hâve been done by one or more to 

•Por oUier cases see same topic & § hbmbbe in Dec. & Am. Diga. 1907 to flate, & Rep'r Indexe» 
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effect the object of the conspiracy, but in and of itself it may hâve been 
an innocent ajct and one entirely disconnected f rom the crime itself i. 

And it was not necessary to point out in this indictment why or how 
the doing of the overt act would or did, or was intended to, aid in effect- 
ing, or carrying out, the object of the conspiracy. It is sufficient that 
the act donc was donc to aid in effecting the object of the conspiracy; 
was so intended, even if the doing of such act, instead of actually aid- 
ing to effect the object of the conspiracy, defeated the conspirators and 
actually operated to prevent the commission of the crime. 

And in charging a conspiracy to commit a crime against the United 
States and overt acts donc to effect the object of such conspiracy it 
is not necessary to allège that the crime which the parties conspired to 
commit was actually committed, or that any act in and of itself evil 
was donc in aid of effecting the object of such conspiracy. 

[2] And when we corne to the counts alleging the use of the mails 
to exécute a scheme or an artifice to defraud or obtain money or prop- 
erty by fâlse or fraudulent pretenses, représentations, statements, or 
promises, it must be alleged that a letter or postal card, etc., was de- 
posited in the mail for the purpose of executing such scheme or artifice, 
or attempting so to do, and the letter, etc., so deposited in ,the mail 
should be set out if possible, or sufficiently identified and described; 
but it is not necessary to go to the extent of alleging just how the let- 
ter or package deposited in the mail would or was intended to aid in 
executing the scheme or artifice. In alleging the scheme or artifice 
the indictment should set forth a scheme, artifice, plot, or plan, which, 
if executed, would defraud some one, or obtain money or property by 
means of the pretenses, etc., alleged, which must be alleged to hâve 
been false or fraudulent. 

The gist of the offense, under section 215 of the Criminal Code, is 
the placing or causing to be placed in the mails of the United States any 
letter, postal card, package, writing, circular, pamphlet, or advertise- 
ment for the purpose of executing or attempting to exécute the "scheme 
or artifice to defraud, or for obtaining money or property by means of 
false or fraudulent pretenses, représentations or promises," either al- 
ready devised or intended to be devised. 

If the défendant A. has devised his scheme to defraud and has B. 
in mind as the victim and writes B. to corne to his home to dijiner and 
deposits the letter in the mail, the purpose being to say or learn some- 
thing at such dinner, what being entirely uncertain, which will aid A. 
to exécute his scheme, the govemment is not bound to guess or specu- 
late as to what would or was to be said at such dinner. It is all-suffi- 
cient to say, having charged the scheme, that A. "for the purpose of 
executing such scheme or artifice, or attempting so to do, placed the 
letter describing it, in the mails." The fact that it was mailed in aid 
of the exécution of the scheme would be proved on the trial by show- 
ing a variety of facts, acts, and déclarations perhaps, but it would be 
unnecessary to allège thèse in the indictment. 

The demurrer is overruled. 
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MUTUAL FILM CO. v. INDUSTRIAL COMMISSION OF .OHIO et al. 

MUTUAL FILM CORPORATION v. SAME. 

(District Court, N. D. Ohlo, B. D. April 2, 1914.) 

Nos. 205, 206. 

1. CouBTS (§ 281*) — JuBisDiCTiON OF Fkdebai- Cotjrt — Fedeeal Questions. 

The fact that fédéral questions are raised by a blU is sufficient to gire 
a fédéral court jurlsdictlon, although such questions are decided adversely 
to complainant or the court finding it unnecessary to pass upon them 
décides the case on state questions alone. 

[Ed. Note.— For other cases, see Courts, Cent. DIg. §i 820-S25; Dec. 
Dig. § 281.*] 

2. Theatees and Shows (§ 2*) — Régulation or Moving Picture Exhibi- 

tions — Poweb of State. 

It is wlthin the police powers of a state to establlsh a censorshlp of 
moving picture films exhibited in the state, and, if the measure enacted 
bas reasonable relation to the régulation of such exhibitions, heither the 
fédéral nor state courts hâve power to adjudge it invalid. 

[Ed. Note. — For other cases, see Theaters and Shows, Cent Dig. § 2; 
Dec. Dig. § 2.*] 

3. Statutes (§ 58*) — Constitutionalitt — Review by Coubts. 

The courts are without power to adjudge a state statute unconstitu- 
tional where the question of its constltutlonality Is at ail doubtful. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. |§ 51, 53, 54, 196; 
Dec. Dig. § 58.»] 

4. Theaters and Shows (i 2*) — State Régulation — Censorship of Moving 

PiCTUEE Fiuns. 

Act Ohio May 3, 1913 (103 Ohlo Laws, pp. 399-401), which provides for 
a board of censors of moving picture films to wMch ail films must be sub- 
mltted before being publicly exhibited in the state, and prohibiting the ex- 
hibition of any film not bearing the stamp of approval of such board, is 
not in violation of the provisions of either the fédéral or state Constitu- 
tion safeguardlng the freedom of the press, but is in efCect a license rég- 
ulation and within the police power of the state. 

[Ed. Note. — For other cases, see Theaters and Shows, Cent Dig. § 2; 
Dec. Dig. § 2.*] 
6. Theaters and Shows (§ 2*) — State Régulation — Censorship of Moving 
PiCTUBE Films. 

Such act relates only to filins after they hâve been removed from the 
cases in which they are shipped and placed on réels to be publicly ex- 
hibited and displayed in the state, and as applied to films shipped from 
outside of the state is not in violaflon of the commerce clause of the Con- 
stitution, nor is It Invalid as an inspection law under article 1, §' 10, of 
the fédéral Constitution, because a fee of $1 for each réel of film ex- 
amined, not exceeding a certain length, is required, to be paid into the 
treasury of the state, nor as a délégation of législative power because 
discrétion is Vested in the board to approve generally such films as are 
in their judgment of a "moral, educational or amusing and harmless char- 
acter." 

[Ed. Note. — For other cases, see Theaters and Shows, Cent Dig. § 2; 
Dec. Dig. § 2.*] 

In Equity. Suits by the Mutual Film Company and by the Mutual 
Film Corporation against the Industrial Commission of Ohio and Wal- 
lace D. Yaple, Matthew B. Hammond, and Thomas J. Duffy, as mem- 

•For otber cases see eame topic & § mumbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bers of such commission, and the Board of Censors of Moving Picture 
Films of the State of Ohio, and J. W. Maddox/H. E. Vestal, and 
Maude Murray Miller, as members of such board. On motion for 
preliminary injunction. Denied. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, Wm. B. Sanders 
and Harold T. Clark, both of Cleveland, Ohio, and Walter N. Seligs- 
berg, of New York City, for complainants. 

Timothy S. Hogan, Atty. Gen., and James S. Bolger, Asst. Atty. 
Gen., both of Columbus, Ohio, and Robert M. Morgan, of Cleveland, 
Ohio, for défendants. 

Before WARRINGTON, Circuit Judge, and KILUTS and DAY, 
District Judges. 

PER CURIAM. The ultimate question in thèse cases is whether a 
State has power to regulate the public exhibition of motion pictures. 
The statement of the question would seem to présent a simple prob- 
lem, and yet it is earnestly contended that the General Assembly of 
Ohio has through its enactment violated grave constitutional guaran- 
ties. The contention is not that persons displaying improper pictures 
may not be punished after the fact; but it is that the display itself 
cannot be prevented. This is not a déniai of the existence of evil prac- 
tices growing out of this class of public exhibitions ; it is a challenge 
of the power of the state to avoid such practices through the exercise 
of any measures of prévention. The issue then is one of remedy, and 
its nature is seen in the différence between the avoidance and the prac- 
tical endurance of such evils as may exist. 

The complainant in each case is a corporation, one having been or- 
ganized under the laws of Ohio and the other under the laws of Vir- 
ginia, and each is engaged in business as a distributor of moving pic- 
ture films. The défendants in each case are the same ; the Industrial 
Commission of Ohio, and the board of censors of motion piéture films, 
with their respective members. The former board was created under 
an act approved March 18, 1913 (103 Ohio Laws, 95-110), and the 
latter under an act entitled "An act providing a board to censor mo- 
tion picture films and prescribing the duties and powers of the same," 
approved May 3, 1913 (103 Ohio Laws, 399-401). The first act is not 
directly involved, except a single section to which we shall later haye 
occasion to allude; and the body of the second act is hereinafter set 
out. The complainants seek to enjoin the enforcement of the second 
act, and this accounts for the présence of three judges (Judicial Code, 
§ 266; Act March 3, 1911, c. 231, 36 Stat. 1162 [U. S. Comp. St. Supp. 
1911, p. 236]). The bills are in the usual form and substantially alike. 
They will be sufficiently understood by setting out the substance of 
their pertinent averments, in connection with our considération of the 
objections urged against the validity of the second act. 

[1] No question of jurisdiction is presented. Diversity of citizen- 
ship in the first case, and the présence of fédéral questions in both cas- 
es, are admitted; and the latter are sufficient to vest the court with 
jurisdiction, even though it should décide the fédéral questions adverse- 
' ly to the complainants, or, finding it unnecessary to pass upon such 
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questions, should décide the cases on state questions alone. Siler v. 
Louisville & Nashville R. Ce, 213 U. S. 175, 191, 29 Sup. Ct. 451, 53 
Iv. Ed. 753 ; M'ich. Cent. R: R. v. Vreeland, 227 U. S. 59, 63, 64, 33 
Sup. Ct. 192, 57 L. Ed. 417; Louisville & Nashville R. R. v. Siler (C. 
C.) 186 Fed. 176, 179; Ohio River & W. Ry. Co. v. Dittey (D. C.) 203 ' 
Fed. 537, 589. 

[2] The second act, called by counsel the censorship law, has not 
been passed upon by the Suprême Court of Ohio, nor, so far as we 
know, by any court of the state. The main strength of the argument 
in support of the suits is aimed against the constitutional validity of 
the açt ; it appears in the margin.^ 

i "Section 1. There Is created under the authority and supervision of the 
industrlal commission of Ohio a board of censors of motion pieture 
filma. • • • 

"Sec. 2. • • ♦ Each member of the board of censors shall receive an 
annual salary of one thousand' flve hundred dollars per year. Such salary and 
expenses shall in no case exceed the fées paid to the Ohio board of censors 
for examlnation and approval of motion plcturè films. The members of the 
board shall be considerèd as employés of the industrial commission and shall 
be paid as other employas of such commission are paid. The industrial com- 
mission shall appoint such other assistants as may be necessary to carry on 
the work of the board. 

"Sec. 3. It shall be the duty of the board of censors to examine and censor 
as hereln provided, ail motion pieture films to be publicly exhiblted and dis- 
played in the state of Ohio. Such films shall be submitted to the board before 
they shall be delivered to the exhlbitor for exhibition. The board shall charge 
a fee of one ($1.00) dollar for each réel of film to be censored whieh does not 
excëed one thousand (1,000) lineal feet ; for any réel of film exceeding one 
thousand (1,000) lineal feet, the sum of two ($2.00) dollars shall be charged. 
Ail moneys so received shall be paid each week into the state treasury to 
the crédit of the gênerai revenue fund. 

"Sec. 4. Qnly such films as are in the judgment and discrétion of the board 
of censors of a moral, educational or amusing and harmless character shall 
be passed and approved by such hoard. They shall be stamped or designa:ted 
In an appropriate manner and consecutively numbered. Before any motion 
pieture film shall be publicly exhlbited, there shall be projected upon the 
screen the words 'Approved by the Ohio Board of Censors,' and the number of 
the film. 

"Sec. 5. The board of censors may work in conjunction with any censor 
board or boards of légal status of other states as aj censor congress and the 
action of such congress in approving or rejecting films shall be considerèd as 
the action of the board and ail films passed, approved, stamped and numbered 
by such congress, when the fées therefor hâve been paid to the Ohio board, 
shall bé considerèd approved by such board. 

"Sec. 6. Ninety days after this act shall take efCect no films may be pub- 
IWly shown or exhlbited withln the state of Ohio unless they hâve been passed 
and approved by the board or the censor congress and stamped and, num- 
bered by such board, or congress, as provided for herein. 

' "Sec: 7. Any persori, flrm or corpoiration who Shall publicly exhiblt or show 
any motion pieture wlthin the state of Ohio unless it Shall hâve been passed, 
approved and stamped by the Ohio board of censors or the congress of censors 
shall upon conviction thereof, be flned not less than twenty-five ($25.00) dol- 
lars npr more than three hundred ($300.00) dollars, or imprisoned not less 
thaii thlrty days nor more than onè year, or both, for each offensé. 

"Sec. 8. Anyi person in interest belng dissatlsfied with any order of such 
board shall hâve the same rights and remédies as to flling a pétition for hear- 
Ing on the reasonableness and lawfulness of any order 'of such board or to 
set aside, vacate or amend any order of such board, as is provided in the case , 
of persons dissatlsfied with the orders of the industrial commission." 
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Examination of the act plainly discloses an exercise of the state's 
police power ; and no one doubts that this power extends to the mak- 
ing of régulations "promotive of domestic order, morals, health, and 
safety." Railroad Co. v. Husen, 95 U. S. 465, 471, 24 L. Ed. 527. 
Presumably the General Assembly was convinced that the business 
of exhibiting motion picture films was attended with such public evils 
as both to warrant and demand régulation; and, if the measures 
adopted hâve reasonable relation to that end, it is not open to the ju- 
diciary to interfère. It does not matter that the subject in the main 
is harmless ; it does matter, however, if something is associated with it 
that is harmful ; and it is only when it clearly appears that the en- 
actment has no real or substantial relation to a proper subject, or is 
unquestionably an invasion of rights secured by the fundamental law, 
that the courts either of the United States or of the state of Ohio will 
interfère. Purity Extract Co. v. Lynch, 226 U. S. 192, 201, 202, 33 
Sup. Ct. 44, 57 L. Ed. 184; Schmidinger v. City of Chicago, 226 U. S. 
578, 587, 588, 33 Sup. Ct. 182, 57 L. Ed. 364; Jacobson v. Massachu- 
setts, 197 U. S. 11, 31, 25 Sup. Ct. 358, 49 L. Ed. 643, 3 Ann. Cas. 765 ; 
Otis V. Parker, 187 U. S. 606, 609, 23 Sup. Ct. 168, 47 L. Ed. 323 ; 
Noble State Bank v. Haskell, 219 U. S. 104, 111, 31 Sup. Ct. 186, 55 
L. Ed. 112, 32 L. R. A. (N. S.) 1062; Booth v. Illinois, 184 U. S. 425, 
429, 22 Sup. Ct. 425, 46 L. Ed. 623 ; Board of Health v. Greenville, 
86 Ohio St. 1, 20, 23, 98 N. E. 1019, Ann. Cas. 1913D, 52. 

[3] This is but recognizing the "principle, long established and vital 
in our constitutional system, that the courts may not strike down an 
act of législation as unconstitutional, unless it be plainly and palpably 
so." Booth v. Illinois, supra, 184 U. S. at page 431, 22 Sup. Ct. at 
page 428 (46 L. Ed. 623). And, as Judge Donahue expressed the rule 
prevailing in Ohio : 

"A court is not authorized to adjudge a statute bnconstitutloiial where the 
question of its constitutlonality Is at ail doubtful." Board of Health v. Green- 
ville, supra, 86 Ohio St at page 20, 98 N. E. at page 1021 (Ann. Cas. 1913D, 52). 

Having thèse principles in mind, we shall consider as briefly as we 
may the objections urged against the constitutional validity of the 
statute. 

[4] 1. In the argument at the bar it was insisted for complainants, 
and in the briefs it still is, that the statute violâtes the freedom of the 
press under the guaranty of the first amendment to the Constitution of 
the United States. Ordinarily it would be enough to say of this, as 
Mr. Justice Miller said in Eilenbecker v. Plymouth County, 134 U. S. 
31, 34, 10 Sup. Ct. 424, 425 (33 L. Ed. 801) : 

"That the flrst eight articles of the araendments to the Constitution hâve 
référence to powers exercised by the govemment of the United States and not 
to those of the states." 

And see Lloyd v. Dollison,' 194 U. S. 445, 447, 24 Sup. Ct. 703, 48 
L. Ed. 1062. Recognizing the controUing force of this rule, complain- 
ants associate the first amendment with the clause of the fourteenth 
amendment, providing : 

"No etate shall make or enforce any law whlch shall abridge the privilèges 
or immunitles of dtizens of the United States." 
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Then they seem to regard this as unimportant, and at last rely on 
section 11 of article 1 of the state Constitution, which provides: 

"Every citizen may freely speak, wrIte, and publish his sentiments on ail 
subjects, being responsible for the abuse of tbe right; and no law shall be 
passed to restrain or abridge the liberty of speech, or of the press. * • * " 

It is clajmed, as before pointed out, that this provision contemplâtes 
législation providing for punishment after an act forbidden is com- 
mitted, but that such an act cannot be prevented. Thus décisions 
which establish the right simply to punish — such, for instance, as Peo- 
ple V. Most, 171 N. Y. 423, 64 N. E. 175, 58 L. R. A. 509, or Tyomies 
Pub. Co. V. U. S. of America, 211 Fed. 385, decided March 3, 1914 
(C. C. A. 6th Cir.) — are not questioned. It is urged on behalf of the 
state that the question so presented is met by the rule that the corporate 
complainants are not citizens within the true meaning of the guaran- 
ties contained either in the clause of the fourteenth amendment or of 
the Ohio Constitution, before quoted. Blake v. McClung, 172 U. S. 
239, 259, 19 Sup. Ct. 165, 43 L. Ed. 432; Western Turf Ass'n v. 
Greenberg, 204 U. S. 359, 363, 27 Sup. Ct. 384, 51 L. Ed. 520; 
Selover, Bâtes & Co. v. Walsh, 226 U. S. 112, 126, 33 Sup. Ct. 69, 57 
L. Ed. 146; Orient Insurance Co. v. Daggs, 172 U. S. 557, 566, 19 
Sup. Ct. 281, 43 L. Ed. 552. But since thèse décisions did not in- 
volve the Ohio guaranty, we prefer to consider the statute upon its 
tnerits. 

It is averred in the bills : 

"That the motion pictures, the films for which are purchased, sold and 
j-iased by complainaut, deplct dramatizations of standard novels and short 
6torles and the performance of standard dramas. * * * That they also 
exhiblt many subjects of scientifio interest, such as showlng the varions uses 
that may be made of electricity, showlng the manner of development and 
grovvth of various forms of animal and plant life, glvlng pictures of trlps of 
exploration * * ♦ and pictures of other subjects coverlng a range as wide 
as life itself, which are educatlonal, instructive, and amusing. That one of 
the most important classes of subjects exhiblted in complalnant's motion pic- 
ture films is the depictlng of events * * • described in words and by 
photographs In newspapers, weekly periodlcals, magazines, and other publi- 
cations; * » » this regular furnishing and publishing of news through 
the médium of motion pictures being done under the name of the 'Mutual 
Weekly.' " 

It is contended that the Mutual Weekly, so described, îs asjnuch a 
press enterprise as are any of the standard magazines, periodicais, and 
nevirspapers ; and that, unless it can be saf ely affirmed that the state 
may provide for the censoring of newspapers and magazines, the prés- 
ent statute cannot be sustained. We cannot believe that this question 
is in reality involved. Counsel overlook a broad distinction between 
the things they describe in their bills and the objects with which they 
make comparison, Analysis of the bills ând affidavits, not to speak of 
familiar knowledge, serves to show that an exhibition of thèse motion 
picture films, with its inclosure, surroundings, and attendance, has ail 
the material attributes of an ordinary theater. The state of Ohio had 
prior to the enactment in question made detailed statutory provisions 
respecting the construction and maintenance of buildings in which mov- 
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ing picture films might be publicly exhibited, and had imposed penal- 
ties for violation of such provisions. 6 Page & Adams Ann. Gen. 
Code, pp. 121, 234. The business in which complainants are confes- 
sedly engaged would hâve no reason to exist if the picture films they 
supply were not employed as the means of furnishing entertainment 
and amusement at thèse exhibitions. Thèse films are, so to speak, the 
actors, the stage players, to produce the drama (Kalem Co. v. Harper 
Bros., 222 U. S. 55, 61, 32 Sup. Ct. 20, 56 L. Ed. 92), or other entertain- 
ment. The object and the ordinary and natural tendencies of such en- 
terprises are to attract people ; and, of course, as the picture films in- 
crease in range and variety, so does the attendance. It is true the 
statute does not make direct provision as to either exhibitors or places ; 
but indirectly it does this and more ; it provides in efifect for licensing 
the use of films, the only films the exhibitors can publicly display. 
Sections 4 and 7 of Act, supra. Why then is this not the practical 
équivalent of a plan to regulate thèse public exhibitions, the picture 
film theaters, through the old System of granting and, if necessary, 
revoking, or withholding, licenses? Since the state has in efïect de- 
clared the existence of public evils growing out of thèse picture film 
exhibitions, which require régulation, what court can rightfully say, 
in cases like thèse, either that such evils do not exist, or that the meas- 
ures adopted are not reasonably designed to correct the evils? 

If this interprétation of the statute is at ail admissible, it is a mis- 
take to ascribe to the Législature a purpose to do anything inimical to 
the principle of freedom of the press. It was seeking to accomplish 
a totally différent object. It was apparently providing that the most 
salutary principles of a public license System should be applied to the 
use of this new instrumentality in places of amusement. It can make 
no différence what its use achieves or constitutes, whether it be a drama, 
a publication, or even more. It is the manner and the place of such use 
that must concern the lawmaker. It is to be remembered, too, that 
the guaranty hère invoked, like other guaranteed rights and privilèges, 
is to be reasonably restricted and so reconciled with the exercise of 
the fundamental powers and duties of the state in relation to the pub- 
lic at large. Counsel's argument assumes a degree of repugnancy be- 
tween such privilèges and powers which in logical efïect would unnec- 
essarily sacrifice the latter ; for it dénies to the state the right simply 
to protect the public against immoral and harmful acts. As Mr. Jus- 
tice Field said, in Crowley v. Christensen, 137 U. S. 86, 89, 11 Sup. 
Ct. 13, 15 (34 L. Ed. 620) : 

"Even liberty itself, the greatest of ail rights, Is not unrestrlcted license to 
act according to one's own wiU." 

And see Board of Health v. Greenville, supra, 86 Ohio St. at page 
22, 98 N. E. at page 1022 (Ann. Cas. 1913D, 52). It was never suppos- 
ed there was any repugnancy between the législative power to. regulate 
theaters and the guaranty of freedom of the press. Complainants' 
counsel place spécial reliance upon a décision, which, when read in 
connection with a later décision of the same court, présents a good il- 
lustration of this. We allude to Dailey v. Superior Court, 112 Cal. 
94, 44 Pac. 458, 32 L. R. A. 273, 53 Am. St. Rep. 160, where it was 
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held by a divided court that a judicial order forbidding the représenta- 
tion, upon a theatrical stage, of the facts of a particular criminal case, 
then on trial, was an infringemçnt of the state constitutional provi- 
sion which protects the right of a citizen freely to speak, write, and 
publish his sentiments. But later the same court, in Greenberg v. 
Western Turf Ass'n, 148 Cal. 126, 82 Pac. 684, 113 Am. St. Rep. 216, 
when speaking of the right to license and regulate vocations and em- 
ployments, and to prohibit exhibitions, shows, places of amusement, 
and the like (without as much as alluding to Dailey v. Superior Court), 
held (148 Cal. 128, 82 Pac. 685 [113 Am. St. Rep. 216]): 

"The state, in the exercise of its police power, has the unquestioned right to 
regulate thèse places of public amusement, and it is In the exercise of thls 
power, and not at ail as having to do with civil rlghts, that the act in ques- 
tion was upheld in 140 Cal. (and T3 Pac), and its constitutionality is hère 
again afflrmed." 

■ And in Laurelle v. Bush, 17 Cal. App. 409, 119 Pac. 953, an ordin- 
ance regulating moving pictures, and making it unlawful for any per- 
son to conduct or carry on a moving picture exhibition, without first 
applying for and receiving a permit, was sustained; and the appellate 
court, like the Suprême Court in the Greenberg Case, did not find it 
necessary even to cite the décision in Dailey v. Superior Court. The 
reason for this, no doubt, was that thé judiciary does not, while the 
Législature does, possess authority to regulate theaters; it is not 
meant by this either to signify approval or disapproval of the décision 
in Dailey v. Superior Court. Commonwealth v. McGann, 213 Mass. 
213, 215, 100 N. E. 355 ; Patterson v. Colorado, 205 U. S. 454, 462, 
27 Sup. Ct. 556, 51 L. Ed. 879, 10 Ann. Cas. 689. We need not dwell 
upon the familiar power of a state to provide for the granting or with- 
holding of licenses as a means of regulating theatrical performances; 
it is sufficient to say that any reasonable exaction or déniai of such 
licenses is universally regarded as a proper exercise of the police pow- 
er. Marmet v. State, 45 Ohio St. 63, 72, 73, 12 N. E. 463 ; Baker v. 
Cincinnati, 11 Ohio St. 534; Commonwealth v. McGann, supra, 213 
Mass. 213, 216, 100 N. E. 355 ; People v. Steele, 231 111. 340, 344, 345 ; ^ 
Brackett, Theatrical Law, p. 37, § 32 et seq. ; Cooley's Const. Lim. 
(7th Ed.) p. 884 et seq. ; 2 Story, Const. Lim. (5th Ed.) § 1954; 2 Black- 
stone (Cooley's 3d Ed.) p. 167; This power to give or withhold li- 
censes may be extended to public speaking in the highways or public 
grounds within municipalities. Davis v. Massachusetts, 167 U. S. 43, 
47, 17 Sup. Ct. 731, 42 L. Ed. 71 ; Love v. Judge of Recorder's Court, 
128 Mich„545, 549, 87 N. W. 785, 55 L. R. A. 618; Fitte v. City of 
Atlanta, 121 Ga. 567, 568, 49 S. E- 793, 67 L. R. A. 803, 104 Am. St. 
Rep. 167. Besides, the rule of Munn v. Illinois, 94 U. S. 113, 24 L. 
Ed. 71 , and the class of décisions following it, prevails in Ohio as to 
purely local matters (Zanesville v. Gas Co., 47 Ohio St. 1, 30, 31, 23 
N. E. 55) ; and, since complainants dévote their films to a use in which 
the public is interested, they must for that reason submit to the con- 
trol of the public so long as they continue such use (Atlantic Coast 
Line R. R. Co. v. City of Goldsboro, 232 U. S. 548, 34 Sup. Ct. 364, 58 
L. Ed. 721, decided by the Suprême Court February 24, 1914). 

» 83 N. E. 236, 14 L. R. A. (N. S.) 361, 121 Am. St Rep. 321. 
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Furthermore, the right of a state to regulate the use of moving pic' 
ture films has been repeatedly upheld in other jurisdictions, though we 
do not discover that the question of interférence with the f reedom of 
the press was presented in any of the cases. In State v. Loden, 117 
Md. 373, 380, 381, 83 Atl. 564, 567 (40 L. R. A. [N. S.]. 193, Ann. 
Cas. 1913E, 1300), an act providing for the régulation of moving pic- 
ture machines in the city of Baltimore, and for the appointment by the 
Governor of a board to be known as the "Board of Examining Moving 
Picture Machine Operators," and vesting the board with power to is- 
sue, suspend, or withhold licenses, to exact fées for the issuance of li- 
censes, and after paying the members of the board for their services 
and expenses requiring them to pay any surplus to the state treasurer, 
was passed upon, the court, besides denying certain objections present- 
ed against the validity of the law, held: 

"The act was to protect the people of Baltimore City against the consé- 
quences resulting from the wprk of incompétent moving picture machine op- 
erators and was passed In the exercise of the police power of the state, and 
does not, in our opinion, violate either the fédéral or state Constitution." 

In Block v. City of Chicago, 239 111. 251, 87 N. E. 1011, 130 Am. 
St. Rep. 219, an ordinance was upheld, which required those engaged 
in exhibiting moving pictures to secure a permit for the exhibition of 
such pictures, and forbade the chief of police to issue such a permit 
for the exhibition of any obscène or immoral pictures, though it re- 
quired him to issue a permit without fee or charge respecting pictures 
not of that character. To the same efïect are the décisions in Laurelle 
v. Bush, supra; Higgins v. Lacroix, 119 Minn. 145, 150, 151, 137 N. 
W. 417, 41 L. R. A. (N. S.) 717; Dreyfus v. City of Montgomery, 4 
Ala. App. 270, 58 South. 730, 732. See, also, State v. Morris, 1 Boyce 
(Del.) 330, 76 Atl. 479; People v. Gaynor, 77 Mise. Rep. 576, 137 N. 
Y. Supp. 196, 199; McKenzie v. McClellan, 62 Mise. Rep. 342, 116 
N. Y. Supp. 645, 646. It results that so far as the foregoing constitu- 
tional provisions, either fédéral or state, are concerned, the statute is 
sustainable as a license measure, and so, as to the claims thus far con- 
sidered, is not an undue interférence with any right of complainants. 

[5] 2. It is claimed that the statute violâtes the commerce clause. 
Subgtantially ail the films supplied by complainants are manufacturée 
outside the state of Ohio. The films are brought into the state in ship- 
ping packages containing one or more tin boxes in each of which is a 
film wragped on a core. When the packages reach their destination 
in the state, they are opened and the films taken oflf the shipping cores 
and put on réels, and then placed in the stock of an exchange. The 
réels are then distributed among the exhibitors and passed from one to 
another for purposes of public exhibition. Some of thèse films circu- 
late wholly within Ohio until worn out, while some remain there only 
for brief periods. It is to the films so placed on réels that the statute 
applies. The statute in terms limits the duty of the board of censors to 
examination of "ail motion picture films to be publicly exhibited and 
displayed iii the state of Ohio." They must be submitted to the board 
before they are delivered to exhibitors for exhibition, and the fées 
charged are fixed by uniform rates according to the length of "each réel 
216 F.— 10 
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of fiîm." Section 3 of Act, supra. We are therefore not conceraed 
with shipping packages which pass into and out of the state in their 
original form. It cannot be said that the act imposes any sort 
of burden upon the original shipping packages; for, when the pack- 
ages are broken and their contents placed upon réels, the films hâve 
lest their distinctive character as articles of Interstate commerce. May 
V. New Orléans, 178 U. S. 496, 508, 20 Sup. Ct. 976, 44 L. Ed. 1165. 
It is said that the use made of the films is similar to that made of books 
belonging to circulating libraries ; but we do not see how this f eature 
can affect the question now under considération. While the films are 
in use for public exhibition within a given state, they are like any other 
property owned and used in the state. It can make no différence that 
ail are not consumed through use in a particular state, and that such 
as survive are shipjjed into one or more other states and there similar- 
ly used; for in each instance commerce ceases where local use com- 
mences. Above ail, the films that are open to action of the board are 
subject to uniform treatment and charge, no matter in what state they 
originated or who may own or supply or use them in Ohio and whether 
such persons be résident therein or not. It is in vain then to urge that 
the statute violâtes the commerce clause. Hinson v. Lott, 8 Wall. 148, 
153, 19 L. Ed. 387; Machine Co. v. Gage, 100 U. S. 676, 679, 25 L. 
Ed. 754; Emert v. Missouri, 156 U. S. 296, 314, 322, 15 Sup. Ct. 367, 
39 L. Ed. 430; Patapsco Guano Co. v. North Carolina, 171 U. S. 
345, 354, 359, 18 Sup. Ct. 862, 43 L. Ed. 191 ; Brown Forman Co. v. 
Kentucky, 217 U. S. 563, 575, 30 Sup. Ct. 578, 54 L. Ed. 883 ; Sav- 
age v. Jones, 225 U. S. 501, 525, 32 Sup. Ct. 715, 56 L. Ed. 1182. 

3. It is said the statute is not sustainable as an inspection law under 
section 10, art. 1, of the fédéral Constitution. It is to be observed that 
this provision forbids a state, without the consent of Congress, to lay 
imposts or duties on imports or exports except as may be absolutely 
necessary for executing its inspection laws, and the net produce of such 
duties and imposts shall be for the use of the fédéral treasury. The 
objection is aimed against the fées authorized by the présent statute 
and the requirement that they shall be paid into the state treasury. 
This does not seem to be important. In the first place, the word "im- 
ports," as used in the Constitution, does not apply to property brought 
from one state into another, but only to imports from foreign coun- 
tries. Brown v. Houston, 114 U. S. 622, 628, 5 Sup. Ct. 1091, 29 L. 
Ed. 257 ; Woodruff v Parham, 8 Wall. 123, 136, 19 L. Ed. 382. In 
the next place, if films should be imported from foreign countries into 
Ohio, it could not now be presumed that the authorized fées would be 
more than are absolutely necessary for executing the law. And, as 
Mr. Chief Justice Fuller said in Patapsco Guano Co. v. North Caro- 
lina, supra, 171 U. S. at page 354, 18 Sup. Ct. at page 865 (43 L. Ed. 
191): 

"If the recelpts are found to average largely more thali enough to pay the 
expenses, the presumption would be that the Législature would moderate the 
charge." 

See, also, Red "C" Oil Co. v. North Carolina. 222 U. S. 380, 393, 32 
Sup. Ct. 152. 56 L. Ed. 240. 
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It is only when such fées are proyed to be in excess of the necessary 
expansés and their exaction is persisted in, that judicial interférence 
will be warranted. Foote & Co., Inc., et al. v. Stanley, 232 U. S. 494, 
34 Sup. Ct. 377, 58 L. Ed. 698, decided by the Suprême Court Febru- 
ary 24, 1914. Moreover, this objection is based upon the assumption 
that the statute is an inspection law. Even if this were accepted as 
the true characterization of the statute, its enactment would remain 
an exercise of the police power and so would not change the resuit. 

4. It is argued that the statute delegates législative power to the 
board of censors in violation of section 1, art. 2, of the Ohio Consti- 
tution. The theory is that the statute fixes no definite standard for 
determining what films shall be approved or disapproved by the boar^ ; 
but that this is left to its judgment and discrétion and so in its essence 
is législative. The language of section 4, supra, is: 

"Only such films as are in the Judgment and discrétion of the board of cen- 
sors of a moral, educatlonal or amusing and harmless character shall be 
passed and approved by such board." 

It may be conceded that this language might hâve been extended by 
descriptive and illustrative words, and yet it is not at ail certain that 
the act would hâve been any more intelligible than it is now. It would 
probably hâve been more restrictive, and its purposes more easily 
thvvarted. In view of the range of subjects which complainants claim 
to hâve already compassed, not to speak of the natural development 
that will ensue, it would be next to impossible to devise language that 
would be at once comprehensive and automatic. Is it correct, then, to 
say that the enacted standard is insufficient? It seems to us to find 
analogy in many subjects of approved législation. Thus, boards of 
health bave been accustomed to prosecute inquiries into and to déter- 
mine the facts of the existence or not of nuisances and other local 
conditions injurions to health. Boards and officers are frequently em- 
ployed to inspect and pass upon private buildings with a view of hav- 
ing changes made as respects sanitary objects, fire prévention, and the 
like. Thèse are but some of the illustrations that are adducible to show 
not only the necessity but the practice of lodging discrétion in subor- 
dinate agencies in the interest and for the protection of the public. 
Government administration and régulation could not be adeqttately 
carried on, or even rationally exist, if everything of a subordinate and 
yet injurions character had to be passed upon by the législative bodJes 
themselves. Inevitably, then, some discrétion must be lodged some- 
where ; and where could it be more appropriately placed than in the 
administrative boards created and selected for the exécution of such 
laws? It was said by Chief Justice Cartwright, in Block v. City of 
Chicago, supra, 239 111. at page 258, 263, 87 N. E. at page 1013, 1015 
(130 Am. St. Rep. 219), when considering an ordinance which prohibit- 
ed the exhibition of "immoral or obscène" moving pictures: 

"The purpose of the ordinance is to seeure decency and morality lu the mov- 
ing picture business, and that purpose falls wlthin the police power. It la 
designed as a precautlonary measure to prevent exhibitions crlmlnal In theIr 
nature and forbldden by the laws. * *, * The audiences include those 
classes whose âge, éducation, and situation In life specially entitle them to 
protection against the evil influence of obseeue and immoral représentations." 
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Again, when passing upon, an objection that the ordinance fixed no 
standard, it was said : 

"Manifestly it would be impossible to specify In aa ordinance every picture 
or particular variety of picture wMch would be coasidered immoral or ob- 
scène, and no définition could be formulated whicli would afford a better 
standard than the words of the ordinance." 

We think the présent question is in principle resolved unfavorably 
to complainants by the décision in Board of Health v. Greenville, su- 
pra. There the State Board of Health was authorized to détermine 
whether the contamination of any stream amounted to a "public nui- 
sance detrimental to public health or comf ort" ; and upon the board's 
affirmative finding, after approval by the Governor and Attorney Gen- 
eral, a municipality or person could be required to install works "sat- 
isfactory to the State Board of Health for purifying" any such stream. 
See, also, Fairview v. Giffee, 73 Ohio St. 183, 189, 190, 76 N. E. 865; 
Rose V. Baxter, 7 Ohio N. P. (N. S.) 132, affirmed without report, 81 
Ohio St. 522, 91 N. E. 1138; Theobald v. State, 30 Ohio Cir. Ct. R. 
336, 338, 339. In this latter case the court upheld the law as amended, 
which, in its original form, had been condemned by the Suprême Court 
in Harmon v. State, 66 Ohio St. 249, 64 N. E. 117, 58 L. R. A. 618. 
We think the standard fîxed by the statute now under considération 
will bear favorable comparison with that prescribed by the amended 
act passed upon in the Theobald Case, and that the instant cases are 
distinguishable from Harmon v. State for that reason. We are thus 
constrained to believe that, under the présent rule of décision of Ohio 
alone, the primary standard hère prescribed is sufficient to avoid the 
charge that législative power is delegated. C. W. & Z. Railroad Co. 
V. Commissioners of Clinton County, 1 Ohio St. 77, 88, 89, per Ran- 
ney, J. And our views as to thé sufficiency of the primary standard 
are strengthened by décisions of the Suprême Court of the United 
States. Red "C" Oil Co. v: North Carolina, supra, 222 U. S. 394, 32 
Sup. Ct. 152, 56 L. Ed. 240; Monongahela Bridge v. United States, 
216 U. S. 177, 192, 193, 30 Sup. Ct. 356, 54 L. Ed. 435; Int. Corn. 
Comm. V. Goodrich Transit Co., 224 U. S. 194, 214, 32 Sup. Ct. 436, 
56 L. Ed. 729; Jacobson v. Massachusetts, 197 U. S. U, 27, 25 Sup. 
Ct. 358, 49 L. Ed. 643, 3 Ann. Cas. 765 ; Union Bridge Co. v. United 
States, 204 U. S. 364, 382, 27 Sup. Ct. 367, 51 L. Ed. 523. 

As to the suggestion that the board of censors is invested with ar- 
bitrary power, it is sufficient to say that Under section 8 of the act, su- 
pra, provision is made for feviewing any order pf the board in the 
Suprême Court of the state. This remedy was given by creating in 
any dissatisfîed person in interest the same right of review that is giv- 
eri in respect of orders of the Industrial Commission. Section 38 of 
the act creating that body authorizes an action to be commenced in 
the Suprême Court of the state to set aside, vacate, or amend an order 
that is either unrèasonable or unlawf ul ; and the Suprême Court is in- 
vested with "such revisory jurisdiction of the proceedings of admin- 
istrative officers as may be conferred by law." Article 4, § 2, Ohio 
Const 
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While we hâve considered ail the objections made to the statute, it 
is not necessary to prolong the discussion. We are unable to find any- 
thing in the act that is opposed to either the state or fédéral Constitu- 
tion. It follows that the application for an interlocutory injunction in 
each case must be denied. However, in order to enable complainants 
to take an appeal in each of the suits directly to the Suprême Court of 
the United States, pursuant to section 266 of the Judicial Code, and to 
apply to that court for orders of suspension or supersedeas, if they so 
désire, we hâve concluded to suspend the opération of the orders of 
déniai herein for a period of 15 days from the date of their entry. 
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THE LUZERNE. 

(District Court, E. D. New York. Aprll 9, 1914.) 

1. Collision (§ 37*) — Cbossing Bttles — Stabboakd Hand Rtjle. 

Witli the starboard hand rule for crosslng vessels must be considered 
the rule f orbidding the givlng of a cross or contradictory whlstle, unless 
the vessel crossing whistles had the rlght to Insist, at that moment, upon 
its own indication of course, and that vessel could, under the drcum- 
stances of the case, safely seek to initiate navigation by forcing the ap- 
plication of the rule upon the other vessel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. J§ 34-36; Dec. 
Dig. § 37.*] 

2. Collision (§ 93*) — Tuas with Tows — Ceossing Signals. 

A collision on the Hudson river between a barge in tow of a tug pro- 
ceeding up the river and a car float in tow alongside a tug Intendlag to 
cross from the New York side, but at the tlme the vessels were approach- 
ing each other on a variable course, held due solely to the fault of the 
latter tug in crossing the two-whistle signal of the up-bound tug, given 
when the two were on overtaking courses, and in attempting to change to 
a crossing course and to enforce the right to pass ahead of the other tow, 
under thé starboard hand rule. 

[Ed. Note.^For other cases, see Collision, Cent Dig. i§ 194, 195 ; Dec. 
Dig. § 93.*] 

In Admiralty. Suit by the C. F, Harms Company against the steam 
tugs Senator Rice and Luzerne, and cross-suit by the Lehigh Valley 
Transportation Company, owner of the Luzerne, against the Senator 
Rice. Decree for libelant against the Luzerne. 

Foley & Martin, of New York City (W. J. Martin, of New York 
City, of counsel), for C. F. Harms Co. 

Amos Van Etten, of Kingston, N. Y., for steam tug Senator Rice. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, 
of New York City, of counsel), for Lehigh Valley Transp. Co. 

CHATFIELD, District Judge. The libelant, the C. F. Harms 
Company, has brought action against the Senator Rice and the Lu- 
zerne for damage to a boat towed by the Senator Rice and injured by 
contact with a car float alongside the Luzerne, which belongs to the 

*For other casef see same topio A f nvuBbb In Dao. ft Au. Sic*. 1907 to dat«, * Rép'ir IndaxM 
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Lehigh Valley Transportation Company. The collision occurred on- 
May 29, 1913, in the Hudson river, and no fault on the part of the 
barge has been shown. The Lehigh Valley Transportation Company 
filed a cross-libel against the Senator Rice, and the cases hâve been- 
tried on one record. 

It is apparent that the libelant should recover against one or both of 
the tugs, and that the cross-libel should be disposed of in accordance 
with the finding of fault upon the testimony presented. The facts hâve 
been previously found and stated as follows, at the close of the case : 

This collision happened in broad daylight near the center of the 
Hudson river and on a line, as indicated, substantially without ques- 
tion, by the witnesses, drawn from New Pier 1 to the float bridges just 
south of the Morris and Essex Canal entrance. There is substantially 
no conflict as to the position in which the boats came together. The 
Luzerne had the car float on her starboard side; the car float pro- 
jecting ahead of the tug. The port forward corner of the car float 
came in contact with the starboard side of the barge Southern Cross, 
which was on a hawser 150 feet in length immediately behind the Sen- 
ator Rice. The barge Schultz, which was close behind the Southern 
Cross, also came in contact with the port forward corner of the float, 
and the hawser between the barges parted. It makes no différence, 
so far as the finding is concerned, whether the float went between the 
barges and broke the hawser by its impact or whether the hawser was 
parted by the pull from the Senator Rice, except so far as it may help 
détermine whether the Luzerne did, or did not, hâve headway. 

The damage to the Southern Cross, which is the basis of this ac- 
tion, was without any fault on the part of the Southern Cross, and: 
there is no dispute as to the gênerai direction of the course of the 
Senator Rice at the time. She had come around the Battery, takeni 
her course up the Hudson river, and her boats, influenced by the ebb 
tide and the northwest wind, were following in a steady course, but, 
according to one of the witnesses from the Luzerne, each was slightly 
off from the straight line and further towards New York. The Lu- 
zerne reversed her engines. According to her engineer's testimony, 
she was under reverse motion about sufficient time to lose headway, and 
he testifies that he saw the wash coming up along the tug just before. 
the collision. 

The testimony of the Southern Cross's captain is that the car float 
was still moving ahead while in contact with his vessel, so that she had 
not entirely lost her way. 

The testimony of ail the witnesses is that the effect of the reversing 
would be to swing the float to port and to stop its headway; but 
whether or not the float was actually moving backward is of little 
conséquence, for the question of responsibility controls, rather than- 
that of whether the Luzerne had succeeded'in entirely stopping the 
way of the car float, it being évident that the différence between ac- 
tually moving backward or having substantially stopped would not 
aflfect the issue in the case. That is, if the error were one of judgment 
as to the distance in which the car float could be stopped so as to let 
the Senator Rice go by, the responsibility would be exactly the same,. 
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and that apparently is not the fault alleged on the part of the libel- 
ants or by the Senator Rice. 

The only disputed facts which bear on the situation are with relation 
to the whistles and to the position and course of the boats at the time 
the whistles were blown. Another tow in charge of the Decker was 
coming around the Battery, but far enough astern so that it did not 
complicate the movements of the vessels. A sand scow in charge of 
the Automatic had passed up the river far enough ahead of the Sena- 
tor Rice so that it could safely cross the bow of the Luzerne and did 
not obscure either the view of the Luzerne or the Senator Rice. A 
tramp steamer in tow of tugs passing up inside of the Senator Rice 
(that is, towards New York), having gone under the stern of the 
Senator Rice's tow, compelled the Senator Rice to proceed to keep 
her tow out of the way of the steamer. This steamer went under the 
stern of the Luzerne, and there was sufïicient room so that the Lu- 
zerne could safely cross her bow. 

The actual course of the Luzerne after she crossed the bow of ihe 
steamer and was headed for the floats at Port Morris would be a 
little north of directly across the river, and the Luzerne would hâve 
been turning f rom a course down river (which was the fiirst course she 
could take after coming out of the slip) entirely around upon a port 
wheel until she was upon the course towards the car floats. Accord- 
ing to the testimony, she had made this turn and was proceeding to- 
wards New Jersey for some distance before she crossed the bow of 
the tramp steamer and before any danger arose because of her proxim- 
ity to the Senator Rice. 

Another question which is in conflict, other than that of the whistles, 
is the exact position of the Senator Rice with référence to the course 
of the Luzerne at the time when the Luzerne began to reverse. The 
captain of the Senator Rice testifies that he had then crossed the Lu- 
zerne's course, having already given a two-whistle signal, which had 
been answered by a one-whistle signal. The one-whistle signal, if the 
Rice had already passed, would indicate that the Luzerne was going 
up the river and aro.und his bow. 

The testimony of the deck hand on the Luzerne was given very 
definitely and was exact in ail détails. He says that the Senator Rice 
was some 200 feet down river from the point where the vessels could 
cross at the time that the Luzerne was some 200 feet back of the 
point of Crossing and when the Luzerne signaled to reverse her engine. 

It would seem from the testimony that the Senator Rice did blow 
a two-whistle signal, and that the Luzerne had blown a one-whistle 
signal, at a time when the Senator Rice and the Luzerne could each 
observe the other. It also appears that the Luzerne paid no attention 
to the Senator Rice nor to the two-whistle signal which she had blown 
further down the river, upon the assumption that the Senator Rice was 
the burdened vessel and that the Luzerne need not take her position 
into account until at the time of the alarm whistle. 

It is apparent from the testimony that the blowing of an alarm 
whistle by the Luzerne, followed by a signal to reverse and the re- 
versai of her engines, coupled with the testimony of the witness upon 
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the float that at that time the Senator Rice had not actually crosseç! 
the path of the Luzerne, and the improbability of the Luzerne blowing 
a one-whistle signal after the Senator Rice had crossed her course and 
was further up river, proved that the Luzerne gavé the alarm and blew 
the whistle to reverse because she could not cross the course of the 
Senator Rice, and that up to that time she had persisted in attempting 
to do so. At that time the course of the Luzerne was slightly up river 
(that is, in the direction of the movement of the Senator Rice), but 
the courses would be crossing courses, and it would appear that the 
Senator Rice would arrive first at the point where the courses would 
cross. 

The question, therefore, is one of responsibility. If the Luzerne 
had the right, after taking a course across the river which would in- 
tersect the course of the Senator Rice up river, to hold her course 
and speed because the Senator Rice had the Luzerne upon her star- 
board hand, then, as the Luzerne did not accept the signal of the Sen- 
ator Rice but did for a time hold her course and speed, the Senator 
Rice would be to blâme for insisting by giving another two-whistle 
signal and creating danger. 

If the Senator Rice was upon a course which, f rom the apparent sit- 
uation, would bring her to the point of crossing sufficiently ahead of 
the Luzerne to remove her from the starboard hand rule, or if the 
course of the Luzerne was not such that she could evoke the starboard 
hand rule, then the plain position of the Senator Rice across the path 
of the Luzerne (whether or not whistles were given, and especially in 
view of the fact that a two-whistle signal was given bef ore the courses 
were definitely shown to be crossing) show a situation where the star- 
board hand rule would not avail, and the Luzerne would be responsi- 
ble for the situation. If, by error of judgment or by force of circum- 
stances, she could not get sufHcient sternway under reversing to clear 
the drift of the 'barges, the Luzerne would be liable. 

The questions of law thus presented hâve been argued upon briefs, 
and the case finally submitted 

According to the testimony, the Luzerne had been swinging at least 
180 degrees before undertaking to go straight ahead across 3ie river. 
She passed astern of the Automatic but ahead of the tramp, and in 
so doing took a course which would intersect that of the Senator Rice. 
She then received the two-whistle signal of the Senator Rice, which 
she answered with one whistle, and shortly reversed her engines to 
avoid collision. Having continued thus reversed for substantially a 
sufficient time to bring her to rest, she nevertheless was so headed as 
to strike the port forward corner of her float against the side of the 
barge injured. In other words, she must still hâve been headed some- 
what upstream of straight across the river, and the testimony is ail 
to the efïect that, proceeding under a reversed engine, she could swing 
the bow substantially to port in less time than it would take to stop 
the headway of the vessel. 

The présence of the car float upon the starboard hand of the Luzerne 
would increase the tendency to tum her bow to port, and if the only 
object of the Luzerne, in extremis, was to avoid collision by reversing, 
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it is impossible to see how she could hâve struck the barge as she did, 
if she had previously been heading straight across the river. On the 
other iiand, before the boats had permanently statted upon what were 
crossing courses, but at a time when the Luzerne was proceeding in 
such a direction that the Senator Rice saw the need of signaling, the 
latter blew a two-whistle signal to keep the Luzerne from trying to 
force the Senator Rice to give way if the Luzerne was going across 
the river. The one-whistle signal by the Luzerne indicated that thè 
Luzerne was intending to insist upon the course which she appeared 
to be taking. 

[ 1 1 With the starboard hand rule must be considered the rule f or- 
bidding the giving of a cross or contradictory whistle, unless the ves- 
sel crossing whistles had the right to insist at that moment upon its 
own indication of course, and if that vessel could, under the circum- 
stances of the case, safely seek to initiate navigation by forcing the 
application of the rule upon the other vessel. 

[2] It appeared from the testimony that the Senator Rice was un- 
able to hold back and allow the Luzerne to cross her bow. She ap- 
parently knew where the Luzerne was proceeding, and that the Lu- 
zerne might require an indication as to the course of the Senator Rice. 
This indication was given by the two-whistle signal. Up to that time 
the Luzerne had not reached a position nor assumed a course which 
would prevent the Senator Rice from indicating that the starboard 
hand rule could not be safely relied upon. The Luzerne saw fit to 
differ and to indicate that she not only was proceeding in a direction 
which would make the starboard hand rule applicable, but that she 
was going to insist upon that rule and to proceed, holding her course 
and speed. As a matter of fact, she did not come in collision with the 
Senator Rice, but struck the barge some distance further back and 
also to the east of the course of the Senator Rice. The Luzerne was 
headed further up the river than if she had been holding her indicated 
course and speed until she was under reversai. It is possible that the 
Luzerne tried to turn upstream while reversing, so as to save time, or 
she may hâve been influenced by trying to go astern of the Automatic 
and yet get upstream ahead of the Senator Rice. 

The indications are that the Luzerne was operating upon a gênerai 
changing course, which would make her an overtaking instead of a 
crossing vessel, if she did not proceed, or was not allowed to proceed, 
in a straight line, so as to reach the intersection of the courses first. 
She came into collision through inability to entirely lose momentum 
before reaching the tow of the Senator Rice. The Luzerne was ap- 
parently, therefore, at fault for giving a cross signal and attempting 
to compel the application of the starboard hand rule at a moment too 
late to avoid colHsion, if her cross signal was not accepted, and at a 
time when she had not previously assumed a definite course which 
made the Senator Rice a wrongdoer in giving a two-whistle signal. 
The Luzerne is further at fault in apparently attempting to treat the 
situation as one of crossing courses, when her own observation and 
her previous movements rendered it likely to resuit in the situation 
oî her being an overtaking vessel ; and the mère fact that for a short 
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period, at about the time of the whistle, the Luzerne was proceeding 
in 'a direction which, if pursued, independent of other circumstances, 
would hâve been a crossing course to that of the Senator Rice at the 
moment of the whistle, does not free the Luzerne from fault. The 
two-whistle signal initiated navigation before the Luzerne was pursu- 
ing a course which the Senator Rice was bound to respect, and the 
Luzerne undertook to then compel the Senator Rice to give way. This 
the Luzerne could not do. 

The cases of The Chicago, 125 Fed. 712, 60 C. C. A. 480, The 
Cygnus, 142 Fed. 85, 72, C. C. A. 309, The New York, 175 U. S. 187, 
20 Sup. Ct. 67, 44 L. Ed. 126, and subséquent cases based upon the 
starboa'rd hand rule, dépend upon the words printed in large type in 
the rule (rule 7, effective May 1, 1912), "approaching each other at 
right angles or obliquely so as to involve risk of collision." The for- 
mer rule allowing a vessel to give a signal that it would cross the bow 
of the other, if this could be donc without risk of collision, is no longer 
promulgated, but, under the spécial circumstance rule, the language of 
this old rule states what is still the law. 

As in The Chicago Case, supra, crossing vessels may be proceeding: 
at such a rate and in such positions that the burdened vessel will reach 
the point of intersection first. This alone does not détermine the ques- 
tion. If the boats are within the 90-degree angle, which makes the 
courses "crossing," and if they would reach the point of intersection, 
so as to get in collision, if both boats held their course and speed, then 
the burdened vessel must keep out of the way. This is the language 
of the statute of June 7, 1897 (30 Stat. 96, c. 4 [U. S. Comp. St. 1901,. 
p. 2876]), as amended (article 19). 

If the boats will clear one another, then there will be no collision, 
and it makes no différence which boat reaches the point of intersec- 
tion of courses first, and both may hold their course and speed. If the 
boats be approaching the point of intersection of their courses, witb 
an angle less than 45 degrees between their courses, one or the other 
of the boats will be an overtaking vessel, and the crossing rule does not 
apply. 

The chart put in évidence and the oral testimony shows that the Lu- 
zerne was, after turning around so as to head out or up the river, 
either overtaking or being overtaken by the Rice, until the Luzerne 
reached a position where she thought she could assume a crossing 
course. The évidence makes it apparent that the Luzerne was never 
on a crossing course before the two-whistle signal by the Senator Rice. 
Hence she could not, by merely heading in a crossing direction or by 
increase of speed so as to outrun the Senator Rice, change her posi- 
tion from that of an overtaking or overtaken vessel to a crossing ves- 
sel, operating under a change of whistle, unless the Luzerne had first 
proceeded up the river far enough to hâve room to properly undertake 
a crossing course and to make the previous overtaking signal by the: 
Senator Rice a mère incident which no longer controlled the situation. 
The Luzerne did not evidently reach such a position, and the two- 
whistle signal of the Senator Rice should hâve been respected. Wheth- 
er the accident happened from failure so to do, or from failure to 
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appreciate the drift of the barges out of the line of the tug, the Lu 
zerne miist be held responsible. 

The C. F. Harms Company may hâve a decree against the Luzerne, 
with costs, and the libel of the Luzerne against the Senator Rice will 
be dismissed, with costs. The libel of the C. F. Harms Company 
against the Senator Rice will be dismissed, without costs. 



In re HALSET W. KELLET & CO., Inc. 
Plstrict Court, D. Connecticut. May 29, 1914.) 

No. 3180. 

Bankruptct (§ 314*)-^Claims — Liabilitt. 

Where an accommodation indorser of a note for the accommodation of 
a corporation, whieh liad flled a certiflcate of incorporation, slgned by the 
Indorser on the understanding that he was not to be a stockholder, be- 
lieved in good faith that the corporation was legally organized and au- 
thorized to transact business, though as a faet the directors had failed 
to file a certiflcate of organlzatlon, as required by state statute, and the 
offlcers aecepted and used the proceeds of the note in the corporatlon's 
business, the accommodation indorser, paying the note, was entitled to 
an allowance against the corporation, becoming a bankrupt, for the full 
amount thereof. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 469-473, 
478, 483-487, 489, 490 ; Dec. Dig. § 314.*] 

In Bankruptcy. In the matter of the bankruptcy of Halsey W. Kel- 
ley & Co., Incorporated. On review of the évidence, finding, and 
order of the référée on the claim of John B. Kennedy, certified to 
the judge on exceptions and pétition of the trustée. Exceptions over- 
ruled, and allowance by the référée of the claim of John B. Kennedy 
confirmed. 

Frederick H. Wiggin, of New Haven, Conn., for trustée. 

Howard C. Webb, of New Haven, Conn., for John B. Kennedy. 

THOMAS, District Judge. The évidence certified, in so far as 
is pertinent, would justify the following conclusions of fact: 

1. On December 14, 1911, John B. Kennedy, David R. Alling, and 
Halsey W. Kelley subscribed a certiflcate of incorporation of the Hal- 
sey W. Kelley & Co., Inc., which certiflcate was approved by the 
Secretary of State of Connecticut, on December 16, 1911, and there- 
by the corporation's existence was begun. 

2. In said certiflcate it was stated that the corporation was to be 
located in New. Haven; that its capital was to be $20,000, divided into 
200 shares of the par value of $100 each ; and that the amount of 
cash with which the corporation was to commence business was 
$20,000. 

3. John B. Kennedy signed said certiflcate at the personal request 
■of Halsey W. Kelley, and with the understanding and agreement that 
he was not to be a stockholder or hâve any part in the business of 
the corporation. 

♦For other cases see same topio & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. The .subscribers to the capital stock of the corporation, and the 
number of shares and value subscribed by each, were as follows, viz. : 
D., W. Murdock, 10 shares, $1,000. Mr. Mayo, 10 shares, $1,000. 
Mrs. Kelley, wife of Halsey W. Kelley, 10 shares, $1,000. Halsey 
Johnson Kelley, son of Halsey W. Kelley, 5 shares, $500. Halsey 
W. Kelley, 50 shares, $5,000. Halsey W. Kelley, 10 shares, $1,000. 
There were no other signed subscribers for the stock. 

5. The following statement shows the only stock subscribed and 
paid for and the method of payment: 10 shares by Mayo, who paid 
therefor $1,000 in cash; 10 shares by Murdock, the amount of which, 
$1,000, was deducted from a bill owed to him on open account, and 
for fixtures furnished for the store of the concern; 10 shares by 
Halsey W. Kelley, who paid for the same with $1,000 borrowed by 
him ; 10 shares by Mrs. Kelley, for which she paid $1,000, of which 
$700 was realized on a policy of insurance and $300 which Kelley him- 
self put in àt the start of the business, but the dates of thèse payments 
or crédits do not appear, and no certificates of stock were ever issued 
to subscribers therefor. 

6. An organization was attempted by said subscribers by the élec- 
tion of Halsey W. Kelley, his wife and son as directors, and they ap- 
pointed Halsey W. Kelley as président and treasurer. Said Kelley 
thereafter acted as président and treasurer of the corporation, no 
attempt being made to elect directors or appoint officers. 

7. Notwithstanding the attempted organization of the corporation 
as above stated, the corporation never executed or filed, as required 
by law, a certificate of its organization. 

8. On December 20, 1911, said Halsey W. Kelley executed a note 
as follows: 

"$5,000. New Haven, Conn., December 20, 1911. 

"Four months after date I promise to pay to the order of John B. Kennedy, 
five thousand dollars ($5,000) at the People's Bank and Trust Company. Value 

"No. . Due (in pencll) April 20, $84.72. Halsey W. Kelley." 

Kennedy indorsed said note, and it was further indorsed "Halsey 
W. Kelley & Co., Incorporated, H'alsey W. Kelley, Président," and 
was on said December 20, 1911, discounted by the People's Bank & 
Trust Company, and the Halsey W. Kelley & Co., Inc., was credited 
with the amount of said note, less discount, viz., $4,915.28, which sum 
constituted the capital with which said company commenced business. 

9. There was no vote of the directors of said Halsey W. Kelley 
& Co., Inc., authorizing the indorsement of the corporation on said 
note, and said indorsement was placed thereon by said Halsey W. 
Kelley. 

10. On April 22, 1912, said note was renewed by the substitution 
of a new note, similar in ténor, and said note was stamped, "Paid, 
April 22, 1912, People's Bank and Trust Co., New Haven, Connecti- 
cut" as appears on the back of said note (Exhibit 2). 

IL Said renewàl note was similarly renewed, and the loan was thus 
kept outstanding by several similar renewals until August, 1913, when 
the fuU amount thereof, together with protest fées, was paid by said 
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John B. Kennedy to the People's Bank & Trust Company ; the maker, 
said Halsey W. Kelley or the said corporation, or any other person 
for him or it, never having paid the same. 

12. Immediately before and at the time of the incorporation of 
said Company, and until its adjudication as a bankrupt in this court 
on July 16, 1913, upon a voluntary pétition in bankruptcy filed by the 
corporation, said Halsey W. Kelley had been its leading spirit, active 
officer, and director, and had charge of the store wherein the Com- 
pany carried on a gênerai hardware and paint business in the city of 
New Haven, under the name and style of Halsey W. Kelley & Co., Inc. 

13. When said Kennedy indorsed said note, he supposed that Hal- 
sey W. Kelley & Co., Inc., had been legally organized as a corporation, 
and could lawfully transact business as such, and he indorsed it for 
the purpose of loaning his crédit to the concern, so that it would, 
by the discounting of said note, be enabled to secure money whereby 
to purchase material and stock for the business, and with the direct 
understanding and agreement that the note which he indorsed was 
to be used for no other purpose, and that the corporation would in- 
dorse said note and be responsible for its payment, and that the note 
would be ultimately paid by the corporation from the profits of its 
business. 

14: Said Kennedy would not hâve indorsed said note were it not 
for his friendship for said Kelley, and his désire to assist him in 
getting the business of the corporation started. 

15. The officers and agents of said corporation accepted and used 
the proceeds of said note in its business, with the full understanding 
that it was not 1;o be used for the payment of any part of the capital 
stock of the corporation, and that it was an obligation which it was 
the duty of the corporation to eventually take care of. 

16. Kennedy acted in good faith, and because he placed reliance 
upon the représentations and the agreement and understanding that 
he had with Kelley to the effect that the- company would take care 
of said note, and that he would not be obliged to make payment of 
any part thereof. 

17. Had the corporation been successful, the amount represented 
by the note would hâve eventually been paid out of the funds of the 
corporation, and Kennedy would hâve had no claim upon any part 
of its capital stock. 

18. Kelley, in the organization of his corporation, employed no 
lawyer, because he thought thereby to save an expense of $100, and 
was himself ignorant of the strict requirements of the corporation law 
of Connecticut concerning the necessity of filing a certificate of organ- 
ization before a corporation can legally commence business. He 
seems to hâve conceived the notion that the filing of said certificate 
would not be required until he had obtained the full sum of $20,000, 
which he had expected to be able to raise by the sale of shares of 
stock and otherwise, and it was for this reason that the corporation 
essayed to commence business \vithout such certificate being executed 
by its directors, sworn to and filed with the Secretary of State. 

19. Although Kelley never considered the indorsement by Kennedy 
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on said note as a loan to him personally, he nevertheless subscribed for 
50 shares of the capital stock of the bankrupt corporation amounting 
to $5,000 and credited himself as having paid therefor. 

20. Though Kelley had so subscribed for 50 shares of the capital 
stock of the bankrupt corporation and had credited himself with pay- 
ment thereof on the strength of said Kennedy's indorsement of said 
note, yet Kennedy had no knowledge of this fact at any time until 
after bankruptcy proceedings had been commenced. 

21. Said Halsey W. Kelley is insolvent, and it is impossible for 
said Kennedy to coUect any portion of the note from him. 

The évidence which bas been certified, in so far as is pertinent to 
the matter, would lead to the conclusions of fact above set forth, and 
the law is such as to charge the corporation with the money obtained 
on said note, through the efforts of said Kelley, even though there 
was a failure on the part of the directors to exécute, swear to and file 
with the Secretary of State a certificate of organization in behalf of 
that corporation. Scholfield, Gear & Pulley Co. v. Scholfield, 71 Conn. 
1, 14, 40 Atl. 1046; Canfield v. Gregory, 66 Conn. 9, 22, 33 Atl. 536; 
Barrows v. Natchaug Silk Co., 72 Conn. 658, 45 Atl. 951 ; Lamkin v. 
Baldwin & Lamkin Mfg. Co., 72 Conn. 57, 43 Atl. 593, 1042, 44 L. R. 
A. 786. 

It would appear that the trustee's exceptions to the finding and 
report of the référée should be overruled, and that the allowance 
by the référée of the claim of said John B. Kennedy for the full 
amount mentioned in the certificate should be confirmed. 

The exceptions to the certificate, finding and order of the référée 
are overruled, and the allowance by the référée of the claim of said 
John B. Kennedy is hereby approved and confirmed. 



THE CITY OP OHBSTBR. 

THE J. S. W. HOLTON. 

(District Court, E. D. Pennsylvanla. June 20, 1914.) 

Nos. 51-53 of 1908, and 13 of 1909. 

1, CoLtisioN (§ 102*) — Stkam Vessels Meeting— Both Vessels in Fauxt. 

The steamboat City of Chester, passing down the Delaware river In the 
evening on the east side of the channel, came into collision with and 
sunk the tug Holton, coming up. The nlght was elear and still, and when 
about a half a mile apart the vessels, whlch were nearly head on, but 
slightly to the starboard of each other, exchanged signais for passing port 
to port. The steamer was movlng at a speed of about 1(5 miles and the 
tug 8 or 9 miles an hour, and the steamer struck the tug about amid- 
Bhips on the port side with great force. Held, on conlllcting évidence, 
that the collision resulted from the fact that both vessels miscalculated 
the distance between them and the comblned speed, and failed to promptly 
and sufflciently change their courses to starboard, for whlch both were 
In fault; that the steamboat was also in fault for not continuing such 
starboard course longer, for which there was ample room, and the tug 
for belng unnecessarlly so near the western side of the channel. 
[Ed. Note. — For other cases, see Collision, Dec. DIg. § 102.*] 

*For other cases see same topic & S nttmbes in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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2. Collision (| 115*) — Surrs foe Damages— Both Vkssels ik Faitlt— Lia- 
BILITT POR Death of Members of Crew. 

Représentatives of members of the erew of a vessel, klUed in a coUisioa 
for which both vessels were In fault, are entitled to a decree in solido 
agaiust either vessel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 244-247; Dec. 
Dig. § 115.*] 

- In Admiralty. Suit for collision by the owners of the steam tug. 
J. S. W. Holton against the steamboat City of Chester, the Wilmington 
Steamboat Company, claimant, with cross-libel, and libels by Clara F. 
Adkins and A. Virginia Lynch, respectively, against the Wilmington 
Steamboat Company, for death of members of crew of the Holton. 
Decree in favor of each vessel against the other for half damages, and 
for each libelant against the steamboat company in the suits in per- 
sonam. 

Howard M. Long, of Philadelphia, Pa., for the J. S. W. Holton 
and others. 

H. Alan Dawson, of Philadelphia, Pa., for the City of Chester and 
others. 

JOHN B. McPHERSON, Circuit Judge. By agreement of counsel 
thèse four cases were heard together upon the same évidence. The 
cross-libels seek to fix the liability for a collision between the river 
steamboat City of Chester and the ocean-going tug J. S. W. Holton, 
and the other libels are for the resulting deaths of two members of the 
tug's crew. The home port of the steamboat is Wilmington on the 
Delaware river, and her business is the regular and fréquent carriage 
of freight and passengers between the cities of Philadelphia, Chester, 
and Wilmington. She is an iron vessel, 185% feet long,, 28 feet beam, 
and 9 feet depth of hold, and belongs to the Wilmington Steamboat 
Company, sometimes called the Wilson Line. The tug was also of 
iron, but of course much smaller, about 70 feet long, 16 feet beam, and 
7y^ feet depth of hold, and 62 gross tons in measurement. Certain 
facts are undisputed, and may be premised. 

[1] On the evening of Friday, September 11, 1908, the steamboat, 
after a stop at Chester, was going down the river on a regular trip to 
Wilmington, carrying passengers and freight, and the tug without a 
tow was coming up the river from Wilmington to a stone wharf at 
Bellevue, Del. Owing to a break in her steering gear (which occurred 
as she was leaving Philadelphia) the steamboat was almost an hour 
behind her schedule time. Both vessels were seaworthy and properly 
equipped. The hour was 9:30 or thereabouts, the flood tide was in 
the first quarter, and the wind was light and not disturbing. The night 
was fair, both the stars and the moon being visible, and there was no 
obscuring haze on the water. Ail the proper lights of both vessels were 
set and burning, and the electric lights of the steamboat were also in 
service. The tug was in charge of a skillful and experienced master, 
who was in the pilot house steering, and also keeping the lookout, 
while the chief engineer and a fireman were on duty in the engine room. 

*For other cases see same topic & S numbbb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 



Ï66 2l8 iraOB'EAli RBPOETBit 

The mate, the assistant engineer, and the other fireman, had already 
turned in. ■ The master of the steamboat was also skillful and ex- 
perienéëd, and, although he was not in the pilot house forward on the 
hurricane deck, he was close at hand. Her whéel was in charge of 
the fifst officer, a licensed and compétent man, and the second officer 
was also in the pilot house, while a lookout was stationed forward on 
the main, deck. The collision took place on the western side of the 
river, near the government buoy wharf at Edgemoor in the waters of 
the State of Delaware, and above buoy No. 28, which lies at the turn 
from the Cherry Island Range to the Beîlevue Range or Reach. The 
blow iivas delivered by the stero of the steamboat nearly amidships on 
the port side of the tug, one resuit being that the tug fiUed and sank 
almostimmediately. The mate and the assistant engineer may hâve 
been drowned, but more probably they were killed in their berths, 
either by the blow or by escaping steam. Their bodies were recovered 
a few dâys later. The tug was afterwards raised, and photographs 
were taken, showing the in jury to her side. The place of the collision 
wâs in the western half of the Channel, and this fact, together with the 
character of the blow, is fixed with substantial accuracy. The deei>- 
water channel along the two ranges is 500 to 600 feet wide, but for 
vessels drawlng no more thàn the steamboat and the tug there was 
plenty of additional room between the edge of that channel and the 
western shore. 

On the other facts the case présents a square conflict of testimony 
after the usual fashion. In outline the theory of the tug is as follows : 
She had put into Wilmingto'n for a short stop, and had then come down 
Christiana creek to the river, turning north toward Beîlevue, which is 
also oh the western bank about 3% miles distant from the mouth of 
the creek. The channel runs along the Delaware, or western, shore 
for several miles above Wilmington. When she had gone about a 
quarter of a mile above the mouth of the creek and had reached a point 
in the river about three-quarters of a mile below Edgemoor Light, her 
master in the pilot house saw the electric lights of the steamboat com- 
ing down the river. The tug was then heading northeast, but was still 
on the wéstward, or Delaware, side of the channel, and the steamboat* 
was about a point or a point and a half on the starboard bow of the 
tug. At first only the electric lights of the steamboat were seen, but 
almost at once both her side lights also came into view. When the 
vessels were about a half mile apaft the steamboat blew one whistle, 
signifying her intention to pass to the wéstward, and the tug accepted 
and answéred the signal immediately, putting her wheel to port at once 
and directittg her course to the eastward. When this signal was given 
and accepted the vessels were nearly end on, each showing both her 
side lights to thé other. The tug was going at full speed with the tide, 
making eight or nine miles an hour, and she immediately responded 
to her wheel, changing her course more to the eastward, or New Jer- 
sey, side of the river. After the exchange of signais, the steamboat 
appeared to change her course to the wéstward, shutting out her green 
light and showing only her red light to the tug. Both vessels continued 
on thèse courses for a short time, each showing her red light to the 
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other. The steamboat — which was 50 minutes behind her schedule time 
and was running about 16 or 17 miles an hour — suddenly changed her 
course to the eastward without slackening speed, and showed both her 
lights, thus indicating that she was coming directly at the tug, which 
was still showing her red hght to the steamboat. The vessels had now 
approached within. 200 or 300 yards, and the master of the tug, realiz • 
ing the imminent danger of collision, blew four blasts of his whistle 
(which were not answered) and rang four bells to the engineer to stop 
and reverse. But the vessels were so near, and the speed of the steam- 
boat was so great, that the engineer could only stop the engine and 
had no time to reverse, being compelled to leave the engine room with- 
out a moment's delay in order to save his lif e. Immediately thereaf ter 
the collision occurred, the stem of the steamboat striking the tug with 
great force about amidships on the port side, cutting several feet into 
the tug, breaking the steam pipe and cylinder, and doing so much dam- 
age that the tug sank within a few minutes. She hung on the steam- 
boat's bow long enough to allow the master of the tug, the chief en- 
gineer, the two firemen, and a deck hand to escape, but the mate and 
the assistant engineer lost their lives. The steamboat lowered a boat 
and played her searchlight on the water in an effort to find the missing 
men, but the effort was in vain. 

The cross-libel gives the f ollowing account of the occurrence : The 
steamboat was properly manned, equipped, officered, and supplied ; her 
proper lights were set and burning brightly ; a duly licensed and com- 
pétent man was at the wheel in the pilot house at the forward end of 
the hurricane deck ; the master was in the pilot house or about the 
decks ; the second officer was also in the pilot house, keeping a lookout 
and assisting the man at the wheel ; a compétent hand was on lookout 
forward on the main deck ; and the other officers and crew were proi>- 
erly stationed. She left Philadelphia about 7 o'clock for Wilmington, 
calling at Chester on the way. Soon after leaving Chester the tide 
became flood, and was about quarter flood when the collision took place. 
As the steamboat approached Edgemoor, running on the westward, or 
Delaware, side of the channel in the proper and regular channel course 
at a speed of about 16 miles an hour through the water, she saw the 
green light of the tug somewhat on her port bow, indicating that the 
tug was heading westward. Almost immediately, however, and before 
signais could be exchanged, the red light of the tug also came into 
view, so that both lights were seen somewhat on the steamboat's port 
bow, thus indicating that the tug was swinging to the starboard or east- 
ward. As soon as both lights of the tug appeared, the steamboat blew 
one blast, and the tug answered promptly by a similar signal. Both 
vessels, therefore, had agreed that they would direct their respective 
courses to starboard, and would pass at a safe distance, port to port. 
When the signais were exchanged, the tug was less than half a point 
on the steamboat's port bow, showing both lights, so that the vessels 
were practically end on. They were then less than a half mile apart, 
and the steamboat was moving at fuU speed, her rate being about 16 
miles an hour through the water. As soon as the signal was given, the 
steamboat put her wheel to port and held it there, the course being 
215 F.— 11 
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changed at once to starboard and to the westward, so that the green 
light of the tug was shut eut and only her red light was visible. This 
position was safe, but soon afterwards the tug changed her course to 
port and to the westward, again showing both her lights to the steam- 
boat, and held this course to port so long that she shut out her red 
light and showed only the green. This would indicate that she was 
going to the westward, in the apparent effort to cross the steamboat's 
bow and to pass starboard to starboard, in violation of her duty under 
the signais that had been exchanged, and in violation of the rules of 
the road and of the requirements of safe and prudent navigation. As 
soon as the appearance of the tug's green light indicated that she had 
improperly changed her course to the westward, the steamboat put her 
engines full speed astern, and set her wheel hard aport, so that her 
speed through the water was quickly reduced, and her own course was 
changed rapidly still farther to the westward. When this improper 
change of course was made by the tug, and the engines of the steam- 
boat were put full speed astern, the tug was almost dead ahead, and the 
vessels were about 1,000 feet apart. The tug continued to hold her 
improper course to the westward until she came close to the steam- 
boat, when she made another change of course, this time to the east- 
ward, apparently changing her mind a second time and deciding now 
to carry out the original maneuver according to the signal and to pass 
port to port. She succeedéd in swinging far enough to the eastward 
to head in that direction, shutting out her green light again and show- 
ing only the red, but she was now directly under the steamboat's bow, 
Being in this position, she suddenly put her engines astern, stopping 
or greatly delaying her movement to the eastward, so that she was held 
practically without motion across the steamboat's bow, and was car- 
ried by her own momentum and by the set of the flood tide into the 
steamboat, her port side about amidships striking upon the sharp bow 
of the steamboat. When the collision took place, the steamboat had 
lost her headway and had nearly stopped moving, both over the ground 
and through the water. 

Thèse conflicting théories are maintained in the voluminous testi- 
mony of both vessels, and in the elaborate and excellent briefs of coun- 
sel. I hâve read and considered the whole record and both the argu- 
ments, but I see no advantage in an extended discussion. Two prom- 
inent f acts exist that cannot be explained away and must be accounted 
for, namely, the facts that the tug was struck amidships on her port 
side, and that she was struck so heavy a blow as to send her to the 
bottom within a few moments of the collision, and to inflict much 
damage upon the steamboat also. It is certain that the vessels must 
hâve come together at an angle not far f rom 90 degrees, and that the 
steamboat must hâve been in rapid motion. The tug's side was pen- 
etrated several feet — indeed an oil cup from her engine was found on 
the steamboat's bow after the latter arrived at Wilmington — and the 
steamboat's bow was so badly injured on both sides for several feet 
back from the stem that she also would probably hâve sunk if her col- 
lision buîkhead had not kept her afloat. It is idle to argue that the tug 
was practically drifting with the tide, and that the way of both vessels 
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had nearly stopped ; and it is clear, I think, that, although the steam- 
boat reversed, this expédient was adopted too late to hâve much, if any, 
effect on her speed. Neither is it crédible that the tug went through 
the extraordinary maneuvers set forth in the cross-libel unless it be 
supposed that her master had taken leave of his sensés. Moreover, 
both the steamboat's theory and her supporting testimony allow much 
too short a time for thèse remarkable évolutions, and accordingly I 
regard tlîe theory as improbable. But 1 cannot accept in ail its détails 
the account given by the tug without supposing that the first officer of 
the steamboat was doing a similar violence to prudent navigation. It 
is not to be believed that he deliberately or recklessly follovved the tu^ 
and ran her down. As it seems to me, the collision can be explainec 
in a way that lays little, if any, strain upon probability, and is also 
in gênerai accord with the testimony, especially of the disinterested 
witnesses. I refer to those members of the "Shawmut's" crew thaï 
watched the occurrence f rom the deck of their own vessel, which hap- 
pened to be in the neighborhood on the eastern side of the channel, and 
the testimony of two persons who were on a launch somewhat below 
the point of collision, and w^ere coming up the river not far from the 
center of the channel. Some of this testimony was given within a 
reasonable time after the occurrence, and some of it much later, so that 
the différent accounts are of varying value. Taking everything to- 
gether, in my opinion the ultimate facts are thèse : 

The tug and the steamboat were both in the western half of the 
channel. They saw each other in ample time to avoid the collision 
but they were doser together than either of them believed. They both 
failed to judge the situation accurately, miscalculating the distance, ano 
the combined speed. They were then nearly head on, the only poin' 
of disagreement hère being that the tug places herself a point, or a 
little further, on the steamboat's starboard bow, while the steamboat 
places her on the port bow. I think the tug's account is more probable 
and accept it as true. She had left Wilmington not long before, and 
was more likely to be to starboard of the steamboat than to port, 
especially as she was bound to a point not far away on the western sidc 
of the river, and was likely to be saving time by taking this course. I 
think she was at f ault in being where she was ; she ought to hâve been 
farther to the eastward, and she had had ample time to get over to a 
safe and proper position in the channel. It was a risk to be on the 
wrong side, although she was moving in the right direction. But, in 
spite of the tug's being to starboard, the steamboat offered to pass port 
to port, and I do not criticise her for so doing, as the tug was nearly 
head on. But, as the vessels were somewhat to starboard of each 
other, the exécution of this maneuver would evidently require each 
to go somewhat farther to gain a position of safety than if they had 
undertakcn to pass starboard to starboard, and therefore each was 
bound to take this increased distance into account. Hère, also, I think 
the steamboat was at fault. She did go to starboard, or to the west- 
ward, in accordance with her signal, but she did not go far enough, 
and straightened up too soon. As her witnesses say, her change of 
course from first to last was not more than two points. Evidently the 
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vessels were doser than they supposée — this is also the opinion of the 
master of the steamboat — and it must be continually kept in mind that 
they were covering the intervening space at the combined rate of 24 
or 25 miles an hour, or nearly a mile in tvvo minutes. Or, if they be- 
gan their maneuvers when they were a half mile apart, a little more 
than a minute is the whole time available for everything that was donc. 
I do not think either is to be blamed for excessive speed, but speed was 
a most important factor that neither could safely leave out of account 
or misjudge. As usual, the estimâtes of time in the testimony are for 
the most part not to be accepted literally ; if they were accurate, it is 
hard to see how the collision could hâve occurred. If the steamboat 
had gone even 50 yards further to starboard — and she had plenty of 
room, and plenty of time also if her testimony on this point were relia- 
ble — nothing would hâve happened ; but she was behind her schedule 
cime and evidently in a hurry, so that she eut down the margin of saf ety 
too far. And, if the tug had been on the proper side of the channel, 
where she could easily hâve been, there would not even hâve been a 
crisis. I do not pass upon the other faults charged against either ves- 
sel, since those I hâve noticed are sufficient to account for the disaster. 

A decree finding both vessels at fault may be entered, and referring 
the question of damages to a commissioner. 

[2] But there is no reason for further delay in the matter of the 
damages sustained by the widows of the mate and of the assistant 
engineer. They are each entitled to a decree in solido against the 
owner of the steamboat (The Hamilton, 207 U. S. 398, 28 Sup. Ct. 
133, 52 L. Ed. 264), who may be left to such ultimate remedy as may 
exist against the tug. The évidence on the subject of the widows' dam- 
age has already been taken, and is now before the court. Both men 
were, and always had been, in excellent health, and both were industri- 
ous and sober. They had been steadily employed with only occasional 
short periods of idleness, and at the time of his death each was earning 
$65 per month and his board, devoting much the larger part of his 
wages to the support of his family. Lynch was 25 years old and had 
no children. Adkins was 39 years old and had five children, whose 
âges ranged from 1 to 12 years in 1908. It is not easy to estimate 
what would be a fair and légal allowance for the damage sustained by 
each family, taking into account the chances of death, sickness, and 
unemployment during the life expectancy of the her.d of the family; 
but in my best judgment the respective sums are $4,500 and $5,500. 

The clerk is therefore directed to enter a final decree against the 
owner of the steamboat in favor of A. Virginia Lynch in the sum 
of $4,500, and a final decree in favor of Clara V. Adkins in the sum 
of $5,500, with costs to each of thèse libelants. 
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BATLET et al. v. DAVIS et aL 

(District Court, D. Oregon. June 29, 1914) 

No. 6249. 

Execution (§ 70*) — Jueisdiction to Issue — Death of Debtob — Oeeisoic 
Statuts. 

TJnder B. & 0. Comp. Or. § 220 (L. O. L. § 220), which authorizes the 
issuance of an exécution against tlie property of a judOTieBt debtor not- 
withstanding his death, but provides that it shall not issue untll six 
months after tlie appointment of an exécuter or administra tor wltliout 
ieave of tlie county court, it îs not necessary that a Judgment be revlved 
against the heirs of a deceased judgment debtor, nor is a notice to the 
heirs required of an application to the county court for Ieave to Issue 
exécution thereon. 

[Ed. Note. — For other cases, see Execution, Cent Dig. S 159; Dec. 
Dig. § TO.*] 

In Equity. Suit by James Bayley, Marcus L. Bayley, Emery S. 
Bayley, Lizzie Lynn, Ida Bayley, and Hazel Bayley, by H. B. Beck- 
ett, lier guardian ad litem, against M. M. Davis and Mary B. Davis, 
his wife, C. M. McKellips and Alice H. McKellips, his wife, Mary 
Case, A. D. Shollenberg and Lizzie Shollenberg, his wife, H. D. Blake- 
ly and Effie A. Blakely, his wife, E. M. Hurd and Ruby A. Hurd, his 
wife, William N. Borden and Eleanor Borden, his wife, Thomas Leese 
and Emma Leese, his wife, Theresa Roper, S. E. Paddock and Jane 
Doe Paddock, his wife, Floyd Bilyeu and Hazel Bilyeu, his wife, 
W. I. Watson and Charlotte E. Watson, his wife, J. L. Rickman, L. 
C. Smith, Don V. Walker and Mabel D. Walker, his wife, E. E. Wil- 
son, Alwilda Shonkwiler, Ray C. Oliver, T. H. Halleck and Daisy E. 
Halleck, his wife, A. H. Hampton and Agnes S. Hampton, his wife, 
Cari Tamm, Isabel Yaeger, F. H. McDonald and Carrie McDonald, 
his wife, Frank Priest and Hattie L. Priest, his wife, and the City of 
Newport. On motion to dismiss bill. Motion sustained. 

Hibschman & Dill, of Spokane, Wash., and Wilbur & Spencer, of 
Portland, Or., for plaintiflfs. 
Woodcock, Smith & Bryson, of Eugène, Or., for défendants. 

BEAN, District Judge. This suit is brought to vacate and set aside 
a sale of real property under an exécution issued on a judgment recov- 
ered against plaintififs' ancestor in his lifetime, and for a decree ad- 
judging that plaintifïs are the owners of an undivided one-sixth in- 
terest in such property. 

The facts are that on November 27, 1893, one Margaret A. Stevens 
recovered a judgment against James R. Bayley for the sum of ap- 
proximately $450, which judgment was regularly docketed in the judg- 
ment lien docket of the county. On May 24, 1901, Bayley died in- 
testate, seised and possessed of the real property in question. On 
May 28, 1903, the Stevens judgment was assigned and transferred to 
the défendant Davis, who on November 24th following, three days 
less than ten years after the entry of the judgment, petitioned the 

*For other cases see same toptc & i numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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county court of Lincoln county for the appointment of an administra- 
tor of Bayley's estate, alleging that the décèdent left property in the 
county, that certain persons, of whom the petitioner was one, had 
judgments against him, and that he (petitioner) desired to apply to 
the court for leave to issue exécution on his judgment. Based on this 
pétition an administrator was regularly appointed, and on the same 
day, and immediately thereafter, Davis appHed to and obtained from 
the county court an ex parte order permitting him to issue exécution 
under his judgment. An exécution was thereupon issued, the property 
advertised and sold thereunder in January, 1904. The plaintiffs, who 
are the heirs of Bayley, now bring this suit to set aside such sale on 
the ground that it is void because the judgment was not revived against 
them and the order of the county court granting leave to issue exécu- 
tion was made without notice. 

The State statutes in force at the time of the proceedings in ques- 
tion, and by which this case must be determined, are as f ollows : 

"The party in whose favor a Judgment is given whlch requires payment of 
money * * * may at any time after the entry thereof hâve a writ of 
exécution issued for its enforeement, as provided in this title." Section 213, 
B. & C. Code. 

•'Notwithstanding the death of a party after Judgrcient, exécution thereon 
against his property * * * may be issued and executed in the same man- 
ner and with the same eflfect as if he were stiH living; but such exécution 
shall not issue wlthin six months from the granting of letters testanaentary 
or of administration upon the estate of such party, without leave of the 
county court or judge thereof." Section 220, B. & C. Code; section 220, 
Lord's Oregon Laws. 

"If, at any time after the entry of a judgment, the period of ten consécu- 
tive years shall hâve elapsed without an exécution belug issued on such judg- 
ment during such period, no exécution shall thereafter issue on such judg- 
ment and such judgment shall thereafter be conclusively presumed to be paid 
and satisfled unless au exécution be issued thereon wlthin one year from the 
passage of this act" Section 241, B. & C. Code. 

It is, I take it, settled law in this state that an exécution may issue 
on a judgment notwithstanding the death of the judgment débtor, with- 
out the judgment being revived against his heirs by a proceeding in the 
nature of scire faciès against them. Knott v. Shaw, 5 Or. 482 ; Bar- 
rett V. Furnish, 21 Or. 17-19, 26 Pac. 851 ; Bower v. Holladay, 18 
Or. 490, 22 Pac. 553 ; Watson v. Moore, 40 Or. 206, 66 Pac. 814. The 
only limitation is that the judgment shall be a valid subsisting lien, and 
that the exécution shall not issue until after the appointment of the 
administrator, and not within six months thereafter, without the con- 
sent of the county court or judge thereof. 

The position of the plaintiffs is that, since the order of the county 
court consenting to the issuance of the exécution was made without no- 
tice to the heirs, it operated to deprive them of their property without 
due process of law, and is void. The statute does not in terms require 
notice of such an application, and section 536, Lord's Oregon Laws, 
provides that : "Notice of a motion is not necessary èxcept when this 
Code requires it, or when directed by the court or judge in pursuance 
thereof," which would seem to be a complète answer to the plaintiffs' 
contention. 
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But it îs argtied that the section of the Oregon statute in référence 
to the issuance of an exécution after the death of a judgment debtor 
was adopted from the New York Code of 1850; that the New York 
décisions construing such statute prier to its adoption hère held that 
notice to the heirs is necessary, and that such interprétation was im- 
pliedly carried into the Oregon jurisdiction. I cannot concur in this 
view. The section of the Oregon statutes difïers in some respects from 
that of New York (Bower v. Holladay, supra), and, moreover but a 
part of the New York System was adopted hère. In New York the 
law required a judgment to be revived by a proceeding in the nature of 
a scire faciès in the court where rendered after the death of the judg- 
ment debtor before exécution could issue thereon, and the cases re- 
ferred to by plaintiffs (Alden v. Clark, 11 How. Prac. [N. Y.] 209; 
Frink v. Morrison, 13 Abb. Prac. [N. Y.] 80) discuss the question 
whether the act of 1850, conforming in substance to section 220 Ore- 
gon Statutes, repealed by implication this requirement, and it was held, 
and in subséquent décisions, that it did not. Wood v. Moorehouse, 45 
N. Y. 368 ; Wallace v. Swinton, 74 N. Y. 188. 

In this State, as we hâve seen, the law does not require a judgment to 
be revived against the heirs before exécution can issue thereon, but 
exécution may issue after the death of the judgment debtor in the same 
manner and with the same effect as if he were still alive, except that it 
cannot issue within six months after the appointment of an admin- 
istrator without leave of the county court, so I take it the New York 
décisions are not in point. The Wisconsin case (Eaton v. Youngs, 41 
Wis. 507) cited was an application for leave to issue exécution, and 
the court ruled that it would not be allowed until the heirs and credi- 
tors had an opportunity to pay the judgment without exécution, a 
matter resting within the discrétion of the court. 

The Législature has the undoubted power to détermine when and un- 
der what circumstances exécution may issue on a judgment. It may 
authorize its issuance notwithstanding the death of th^ judgment debt- 
or. It may give such right unconditional, or leave it optional with the 
probate court whether it shall issue within a certain time after the ap- 
pointment of the administrator. The latter is the course adopted by 
the Oregon Législature, but there is nothing in the terms of the stat- 
ute which requires notice of an application to the county court for 
leave to issue an exécution. Process of any kind may ordinarily be 
issued without notice to the opposite party, and, as said by the Su- 
prême Court of California, in Harrier v. Bassford, 145 Cal. 529, 78 
Pac. 1038: 

"The gênerai rule is that notice of application therefore need be given only 
where there is some statute expressly prescribiiig it. Such notice Is not neces- 
sary to constitute that due process of law which is guaranteed by the Con- 
stitution of the United States." 

See, aiso, Doehla v. Phillips, 151 Cal. 488, 91 Pac. 330; Water Sup- 
ply Co. V. Sariiow, 6 Cal. App. 586, 92 Pac. 667. 

I am of the opinion, therefore, that notice to the heirs of a motion 
in the county court for leave to issue exécution on a judgment against 
their ancestor is not required by the Oregon statute. It would probab- 
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ly be better practîce to give such notice, and the failure to do so might 
be sufficient ground for quashing the exécution on an application ^^itnfc- 
ly made, but it would not vitiate a sale made thereunder. Eddy v. 
Coldwell, 23 Or. 163, 31 Pac. 475, 37 Am. St. Rep. 672. 

The claim is made that the proceedings in the county court were col- 
orable "and a fraud upon the law," but this positioii is untenable. It 
was the only course open to the judgment creditor by which he could 
préserve and enforce his lien. No exécution could issue upon his 
judgment without the appointment of an administrator. Watson v. 
Moore, supra. The heirs and other creditors had failed to apply for 
such appointment, and clearly it is no cause of complaint that an 
earlier application was not made by the judgment creditor. He waited 
until his judgment was about to expire, and as no one else had applied 
for the appointment of an administrator, he availed himself of the 
right given him by the law, and took the necessary and proper steps 
to enforce his judgment. 

Motion will be allowed, and the complaint dismissed, with leave to 
the plaintiffs to amend within 20 days, if they so elect. 



WBEGHAM et al. v. KILLEFER et al. 
(District Court, W. D. MicWgan, S. D, April 10, 1914.) 

L CONTBACTS (I 10*) — MUTUALrTT OF OBLIGATION, 

Where a contract, employing a baseball player of unique, exceptlonal, 
and extraordlnary skill for tlie year 1913 at a speclfled salary, obllgated 
the player to contract with and continue In the service of the employer 
for the succeedlng season of 1914 at a salary to be determined by the 
parties to the contract, sucB provision, though founded on a sufiicient 
considération, was unenforceabie for want of mutuality ; the employer be- 
ing expressly authorized to terminate the contract at any time on 10 
days' notice. , 

[Ed. Note.— For other cases, see Contracta, Cent Dig. §§ 21-40; Dea 
Dig. § 10.*] 

2, Eqtjitt (§ 65*) — Maxims — Clean Hands. 

The maxim, "He who cornes into equity must corne with clean hands," 
Is a cardinal one, lying at the foundation of equity jurisprudence, and 
any willful act or misconduct in regard to the matter in litigation, which 
would be condemned and pronounced wrongful by honest and fair-miuded 
men, though not puuishable as a crime or suffleient to constitute the basis 
of légal action, will be sufficient to bar relief in equity. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 185-187; Dec. Dig. 
§ 65.*] 

ft. Equity (§ 65*) — Maxims — Clean Hands. 

Where complalnants, knowing that a bail player of unique, excep- 
tlonal, and extraordlnary skill had entered into an unenforceabie agree- 
ment to render services to défendant club for the season of 1914 induced 
him, by an offer of large salary, to contract with complalnants for that 
season, and after the player had entered into a légal contract with com- 
plainants he entered into another contract to render services during the 
1914 season for défendant in accordance with the original réservation, 

I — — — ^ ., 

•For other cases see same topic & i ntjmeeb In Dec. & Am. Dlgs. 1907 to date, & Rep'.* Indexes 
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complalnants were gullty of unfalrness, and were thérefore not entltled 
to injunctlve relief In equity to restrain the player from playlng for de- 
fendant. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 185-187; Dec. 
Dig. § 65.*] 

In Equity. Suit by Charles Wee^ham and another, copartners doing 
business under the name of the Chicago Fédéral League Baseball Club, 
against William Killefer, Jr., and the Philadelphia National League 
Club. On motion for a preliminary injunction. Denied. 

Order affirmed, 215 Fed. 289, 131 C. C. A. 558. 

Matson, Gates & Ross, of Indianapolis, Ind., and Winston, Payne, 
Strawn & Shaw, of Chicago, 111. (Kleinhans, Knappen & Uhl, of Grand 
Rapids, Mich., of counsel), for coniplainants. 

Stevenson, Carpenter, Butzel & Backus, of Détroit, Mich., and Sam- 
uel M. Clément, Jr., of Philadelphia, Pa. (George Wharton Pepper, 
of Philadelphia, Pa., of counsel), for défendants. 

SESSIONS, District Judge. This record shows that the défendant, 
Killefer, is a baseball player of unique, exceptional, and extraordinary 
skill and expertness. Unfortunately, the record also shows that he is 
a person upon whose pledged word little or no reliance can be placed, 
and who, for gain to himself, neither scruples nor hésitâtes to disregard 
and violate his express engagements and agreements. His répudiation 
of one contract, for the making of which he had been paid several 
hundred dollars, and his breach of another contract, entered into after 
at least a week's considération and délibération, give rise to the présent 
controversy. Viewed from the standpoint of common honesty and 
integrity, his position in this litigation is not an enviable one. 

In April, 1913, défendant Killefer entered into a written contract 
with the Philadelphia Bail Company (now Philadelphia National 
League Club) by the terms of which he bound himself to perform 
for the Bail Company the services of a professional baseball player 
during the season of 1913. Three clauses of that contract are of a spé- 
cial importance hère : 

•'1. The compensation of the party of the second part stipulated in this 
contract shall be apportloned as follows: 75% thereof for services rendered 
and 25% thereof for and in considération of the player's covenant to sanction 
and abide by his réservation by the party of the first part for the season of 
1914, unless released before its termination in aecordance with the provisions 
of this contract. The party of the second part shall be entltled to and shaU 
be paid the full considération named herein in regular semimonthly mstali- 
ments, unless released prier to the termination of this contract in aecordance 
with section 8 hereof, regardless of vvhether or not the contracting club ex- 
ercises the privilège of reservtng the party of the second part for the sea- 
son of 1914." 

"8. It is further understood and agi'eed that the party of the flrst part 
may, at any time after the beginning and prier to the completion of the period 
of this contract, give the party of the second part ten days' written notice to 
end and détermine ail Its llabilities and obligations under this contract, in 
which event ail liabilities and obligations undertaken by said party of the 
flrst part, in this contract, shall at once cease and détermine at the expiration 
of said ten days ; the said party of the second part shall thereupon be aiso 
freed and diseharged from obligation to render service to said party Of the 
flrst part. If such notice be given to the party of the second part while 

•For otber cases se« eame topic & ! nvubsb in Dec. & Abi. Digs. 1907 to date, & Rep'r Indexât 
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abroad' wlth the club, he shall be entltled to hls necessary traveling ex- 
penses to the city of PMladelphla." 
"10. In considération of the compensation paid to the party of the second 

part by the party of the first part as recitod in clause 1 hereof, the pàrty 
of the second part agrées and obligates himself to contract wlth and continue 
in the service of said party of the first part for the succeeding season at a 
salary to be determined by the parties to such contract." 

After the close of the season of 1913, and before the first of the next 
year, the Philadelphia Club notified Killefer that it desired his services 
for another year, and would pay him an increased salary, and there- 
upon he again promised and agreed to play with that club during the 
season of 1914. Notwithstanding: thèse agreements with the Philadel- 
phia Club, he, upon the solicitation and at the request of the plain- 
tiffs, entered into negotiations with the latter which, on the 8th day 
of January, 1914, resulted in the exécution of a written contract, by 
the terms of which he agreed to play baseball for and with the Chicago 
Fédéral League Club, during the three seasons of 1914, 1915, and 1916, 
ata salary of $5,833.33 per season. At the time of the exécution of 
this contract, plaintilïs and their manager had knowledge of Killefer's 
previous contract with the Philadelphia Club, and were acquainted with 
its provisions. Twelve days later and on January 20, 1914, Killefer 
executed another contract with the défendant Philadelphia National 
League Club, by the terms of which he agreed to play baseball for and 
with that club during the three seasons of 1914, 1915, and 1916, at 
a salary of $6,500 per annum. Since the exécution of the last-mention- 
ed contract, Killefer has entered upon its performance and intends to 
continue to play with the Philadelphia Club unless he is restrained 
from so doing. In this proceeding, plaintiffs seek an injunction re- 
straining him from playing with any baseball team or club other than 
their own. 

The parties concède and the authorities sustain the jurisdiction of 
a court of equity in a suit of this character. That the contracts of Jan- 
uary Bth and January 20th are, in form, valid and binding upon the 
parties thereto must also be conceded. Therefore the questions hère 
presented and requiring considération are thèse: 

First, are the provisions of the 1913 contract between the défendants, 
relative to the réservation of the player for the succeeding season, 
valid and enforceable ? and, second, are the plaintiffs by their own con- 
duct barred from seeking rehef in a court of equity ? 

[ 1 ] The leading authorities, with possibly one exception, are agreed 
that executory contracts of this nature can neither be enforced in eq- 
uity nor form the basis of an action at law to recover damages for 
their breach. The reasons for the décisions are that such contracts are 
lacking in the necessary qualities of definiteness, certainty, and mutual- 
ity. The 1913 contract between thèse défendants, relative to the réser- 
vation of the défendant Killefer for the season of 1914, is lacking in 
ail of thèse essential éléments. It is wholly uncertain and indefinite 
with respect to salary and also with respect to terms and conditions of 
the proposed employment. It is nothing more than a contract to enter 
into a contract, in the future, if the parties can then agrée to contract. 
Although it is founded upon sufficient considération, it lacks mutuality. 



WEEGHAM V. KILLEFEB 171 

because the Philadelphia Club may terminate it at any time upon 10 
days' notice while the other party has no such option and is bound dur- 
ing the entire contract period. A contract exists, but, if broken by 
either party, the other is remediless, because the courts are helpless 
either to enforce its performance or to award damages for its breacli, 
Metropolitan Exhibition Co. v. Ewing, 42 Fed. 198^ 7 L. R. A. 381 ; 
Brooklyn Baseball Club v. McGuire fC. C.) 116 Fed. 782; Metropolitan 
Exhibition Co. v. Ward, 9 N. Y. Supp. 779; Arena Athletic Club v. 
McPartland, 41 App. Div. 352, 58 N. Y. Supp. 477; Rutland Marble 
Co. V. Ripley, 10 Wall. 339, 19 L. Ed. 955. 

[2] The principle embodied in the maxim, "He who comes into 
equity must come with clean hands," is a cardinal one, lying at the 
foundation of equity jurisprudence. Equity imperatively demands of 
suitors in its courts fair dealing and righteous conduct with référence 
to the matters concerning which they seek relief. He who has acted in 
bad faith, resorted to trickery and déception, or been guilty of fraud, 
injustice, or unfairness will appeal in vain to a court of conscience, 
even though in his wrongdoing he may hâve kept himself strictly 
"within the law." Misconduct which will bar relief in a court of equity 
need not necessarily be of such nature as to be punishable as a crime 
or to constitute the basis of légal action. Under this maxim, any will- 
f ul act in regard to the matter in litigation, which would be condemned 
and pronounced wrongful by honest and fair-minded men, will be suf- 
ficient to make the hands of the applicant unclean. Both courts and 
text-writers hâve repeatedly spoken upon this subject in no uncertain 
language. 

In Michigan Pipe Co. v. Fremont Ditch, Pipe Line & Réservoir Co., 
111 Fed. 284-287, 49 C. C. A. 324, 327, the Circuit Court of Appeals 
of the Eighth Circuit, speaking by Judge Sanborn, said : 

"A suit In equity Is an appeal for relief to the moral sensé of the chancel- 
lor. A court of equity Is the forum of conscience. Nothlng but good faith, 
the obligations of duty, and reasouable diligence wlU move it to action. Its 
decree is the exercise of discrétion, not of an arbitrary and fickle will, but 
of a wlse judiclal discrétion, controlled and guided by the established rules 
and prlnclples of equity jurisprudence. One of the most salutary of thèse 
prineiples is expressed by the maxlms, "He who comes Into a court of equity 
must come with clean hands,' and "He who has done inlqulty cannot hâve 
equity.' A court of equity will leave to hls remedy at law — will refuse to 
Interfère to grant relief to — one who, in the matter or transaction concern- 
ing which he seeks Its ald, has been wanting in good faith, honesty, or right- 
eous dealing. While in a proper case it acts upon the conscience of a dé- 
fendant, to compel him to do that which Is just and rlght, It repels from its 
precincts remediless the complainant who has been guilty of bad faith, fraud, 
or any unconsciouable act in the transaction which forms the basls of hls 
suit" 

In Deweese v. Reinhard, 165 U. S. 386, 17 Sup. Ct. 340, 41 L, Ed. 
757, Mr. Justice Brewer, speaking for the court, said : 

"A court of equity acts only when and as conscience commanda, and if 
the conduct of the plaintifC be offensive to the dictâtes of natural justice, 
then, wha lever may be the rights he possesses ajid whatever use he may 
make of them in a court of law, be will be held remediless la a court of 
equity." 
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In Larcheid v. Hashek Mfg. Co., 142 Wis. 172, 175, 125 N. W. 442, 
443 (20 Ann. Cas. 576) the Suprême Court of Wisconsin said : 

"The exclusion of a plaintifif from the peculiar fa vers of courts of equity 
results equally where his conduct has been unconsclonable by reason of a 
bad motive, or where the resuit in any degree induced by his conduct will 
be unconscionable either in the benefit to hlmself or the injury to others." 

Mr. Pomeroy in his work on Equity Jurisprudence, §§ 398, 400, and 
404, says : 

"Whatever may be the strletly accurate theory concerning the nature of 
équitable interférence, the principle was established from the earliest days, 
that while a Court of Chancery could Interpose and compel a défendant to 
comply with the dictâtes of conscience and good faith with regard to mat- 
ters outside of the strict rules of law, or even in contradiction to those rules, 
while it could act upon the conscience of the défendant and force him to do 
rlght and justice, it wouid never thus interfère on behalf of a plaintiff whose 
own conduct in connection with the same matter or transaction had been 
unconscientious or unjust, or marked by a want of good faith, or had vio- 
lated any of the principles of equity and righteous dealing which it is the 
purpose of the jurisdiction to sustaln. While a court of equity endeavors to 
promote and enforce justice, good faith, unrightness, fairness, and conscien- 
tiousness on the paît of the parties who occupy a défensive position in judi- 
cial controversles, it no less stringently demands the same from the litlgant 
parties who come before it as plaiutifCs or actors in such controversles. 

"A contract may be perfectly valid and binding at law ; it may be of a 
class which brings it within the équitable jurisdiction, because the légal rem- 
edy Is inadéquate ; but, if the plaintiff's conduct in obtaining it, or in acting 
under it, has been unconscientious, inéquitable, or characterized by bad faith, 
a court of equity will refuse him the remedy of a spécifie performance, and 
will leave him to his légal remedy by action for damages." 

"It is hot alone fraud or lUegallty which will prevent a suitor from enter- 
ing a court of equity ; any really unconscientious conduct, connected with 
the controversy to which he is a party, will repel him from the forum whose 
very foundation is good conscience." 

Mr. Eaton in his work on Equity, at page 74, says : 

"The maxim applies not only to fraudulent and Illégal transactions, but 
to any unrighteonsî, unconscientious, or oppressive conduct by one seeking 
équitable interférence in his own behalf. A court of equity will not decree 
the spécifie performance of a contract unless it is strictly équitable, and free 
from trickery and déception on the part of the party seeking such perform- 
ance. Even if the inequity of the plaintiff is insufflcient to warrant the court 
in canceling the contract, yet the plaintiff may be refused its enforcement. 
And equity will refuse ita aid in the enforcement of a contract where the 
plaiiitiff has practlced fraud on the défendant, and also where the plaintiff 
has been guilty of unconscionable conduct which does not amount to légal 
fraud." 

[3] Authorities to the same effect might be multiplied indefinitely. 
The foregoing will suffice to state and to define the universally ac- 
cepted and adopted rule upon this subject. The principle thus broadly 
enunciated is not confmed in its application to controversies of any 
particular nature or class, but extends generally to ail cases cognizable 
by courts of equity. It is, however, peculiarly appropriate and ap- 
plicable to cases iike the présent one, where relief will not be granted 
as a matter of strict right, but must resuit from the exercise of a sound 
judieial discrétion. Measuring and testing their conduct by this rule, 
are the plaintiffs in court with clean hands? Knowing, that the de- 
fendant, Killefer, was under a moral, if not a légal, obligation to fur- 
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nish his services to the Philadelphia Club for the season of 1914, they 
sent for him, and by oiïering him a longer term of employment and 
a much larger compensation induced him to repudiate his obligation 
to his employer. In so doing a willful wrong was donc to the Phil- 
adelphia Club, which was none the less grievous and harmful because 
the injured party could not obtain légal redress in and through the 
courts of the land. Can it be doubted that, if the plaintifïs had not 
interfered, Mr. Killefer would hâve carried out his agreements with 
the Philadelphia Club in honesty and good faith ? The plaintiffs and 
Killefer both expected to dérive a benefit and a profit from their con- 
tract, and both knew that such contract, if performed, would work a 
serious injury to the Philadelphia Club. The conduct of both is not 
only open to criticism and censure, but is tainted with unfairness and 
injustice, if not with actionable fraud. To drive a shrewd bargain is 
one thing and to resort to unfair and unjust practices and methods in 
order to obtain an advantage over a business rival or competitor is 
another. Courts of equity may protect and enforce the former, but 
will not sanction nor lend their aid to the latter. While it is true that 
the plaintiffs and Mr. Killefer hâve entered into a légal and binding 
contract, for the breach of which the one may be compelled to respond 
in damages to the other, it is also true that, because both hâve acted 
wrongfully and in bad faith, a court of equity will neither adjust their 
différences nor balance their equities. The motion for an injunction 
must be denied, not because the executory part of the 1913 contract 
between the défendants was of superior or any légal force and effect, 
not because the contract between plaintiffs and défendant, Killefer, is 
not in itself such a one as the courts will enforce, not because there 
are any equities in Killefer's favor which excuse or exempt him from 
the performance of his engagements, and not because the merits of the 
controversy are with the Philadelphia Club, but solely because the ac- 
tions and conduct of the plaintiffs in procuring the contract, upon 
which their right to relief is and must be founded, do not square with 
one of the vital and fundamental principles of equity which touches 
to the quick the dignity of a court of conscience and controls its' déci- 
sion regardless of ail other considérations. 



Ex parte KEISUKI SATA et aL 

pistrlct Court, N. D. Californla, First Division. June 20, 1914.) 

No. 15592. 

1, Aliens (§ 54*) — Immigration — Exclusion — Depobtation Pboceedinos — 
lîEAEiNG — Evidence. 

Evidence on which a warrant of arrest In déportation proceedlngs la 
issued may not be considered as évidence on subséquent hearings, unless 
it is called to the alien's attention and he has been given an opportunlty 
to meet It. 

[Ed. Note. — For other cases, see Allens, Cent. DIg. S 112; Dec. Dig. 
§ 54.*] 

*Far otber cases see same tapie & l numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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2. Aliens (§ 54*) — Déportation — Faib Heaeing. 

While the courts are not authorized to interfère with an order of dé- 
portation made after a fair hearing, thouph the évidence on wlilch the or- 
der is based is slisht, if there is any évidence vvhatever to support it, yet, 
where the alieii has not been accorded a fair hearing within the meaning 
of the law, it is the conrt's duty to intervene. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. § 112; Dec. Dig. 
§ 54.*] 

Z. Aliens (§ 54*)— Déportation — Pair Hearing. 

Where the most important évidence against an alien In prooeedings to 
déport hiiri lipcaiise he was afflieted with a contagions disease consisted 
of a letter written l)y a hospital surgeon, a hearing at which the alien 
was not confronted with such letter and had no opportunity to controvert 
the statements made therein was an unfair one, and insufHcient to sus- 
tain an order of déportation. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 112; Dec. Dlg. 
§ 54.*] 

4. Aliens (§ 54*)— Déportation Pkoceedings — Warrant or Aerest — Evi- 

dence. 

Where a warrant In déportation proceedings provlded that it should 
operate to canoel a previous warrant issued in the case June 5, 1913, the 
alien was under no obligation to search the record on which such prlor 
warrant was issued in order to flnd évidence to be used against him in 
support of the présent proceeding. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. § 112; Dec. Dlg. 
§ 54.*] 

5. Aliens (§ 54*) — Déportation — Gkounds. 

Though an alien arrested on one charge may be deported for any rea- 
sou which may develop in the course of the proceedings, this can only be 
done when he has been advised of the new charge or charges, and been 
given an opportunity to ineet them. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Die. 
§ 54.*] 

Habeas corpus by Keisuki Sata and others to obtain discharge from 
ciistody under a déportation warrant. Writ granted, and petitioners 
discharged. 

Marshall B. Woodvvorth, of San Francisco, Cal., for petitioner. 
John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondent. 

DOOLING, District Judge. In view of certain références made in 
ihe briefs herein, it may not be amiss to state that in the détermination 
of cases on habeas corpus, as in ail other cases, the court can only 
act upon the record and the facts presented to it. The only record 
presented to the court upon the hearing of the présent case was the 
pétition, the return, the traverse to the return, and the copy of an 
unsigned letter, which is as follows: 

"Department of Commerce and Labor. 
'•Immigration Service. 
"1048/604 
"Médical Division, Angel Island Station, via Ferry Post Office, San 

Francisco, Cal., 

"August 19, 1913. 
"The CommisKioner of Immigration, Angel Island, California — Sir: Reply- 
Ing to your request for my opinion as to whether or not Keisulii Sata waa 

♦For other cases seé same topic à § nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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affllcted with Syphilis at the time of hls entry Into the United States, I 
beg to State that this man was admitted to the hospital on May 30th wlth 
syphilistic symptoms which he said had been manlfest for the last 3 weeks. 
There was nothing in connection with the symptoms which would lead me 
to suppose that the man was not telling the truth and allowing that he was 
truthful that would make the flrst manifestation of his disease apparent 
on May 9th. The usual incubation stage of syphilis, by incubation stage I 
mean the time elapsing between the time of contracting the disease and the 
time of symptoms luaulfesting themselves, is from 3 to 6 weeks. As this alien 
landed from his shlp on April 24th it will be siien that at the Orne of landing 
he might hâve had no obvions symptoms and still hâve the disease. This 
is what I believe to hâve been the case. As to whether or not the disease 
was contracted on board the vessel while en route or whether just before 
leaving Japan it would be impossible for me to say because I do not know 
the deflnite period of incubation in this particular man. 

"Respectfully, 
"WGB/CLA. Surgeon, P. H. S." 

It appears from the pétition and proofs présentée! that petitioner 
Keisuki Sata was arrested by virtue of a warrant dated August 28, 
1913, charging him with being illegally in the country for the rea- 
son that: 

"He is an alien and a member of the excluded classes in that he was afflict- 
ed with syphilis, a dangerous contagions disease, at the time of his entry 
into the United States." 

The warrant contains this further statement: 

"This will serve to cancel warrant of arrest issued in the case on June 5, 
1913." 

Upon this charge he was arraigned and examined on September 5, 
1913, the only testimony taken concerning the matter set forth in 
the warrant being the testimony of the petitioner himself, unless in- 
deed the letter above quoted may be regarded as évidence supporting 
the order of déportation finally entered. Of this letter mention will 
later be made. From the testimony of petitioner taken September 
5, 1913, it appears that he left Kobe, Japan, on April 5, 1913, and 
landed at Seattle April 24th, where he was examined before landing, 
and found to be free from disease; that some time after his arrivai 
in this country, not definitely fixed, symptoms of syphilis were devel- 
oped, but that at the time of his testifying he was wholly cured ; that 
he did not hâve the disease at ail until he was in this country, and 
that he thought it had developed in him too long after the only occa- 
sion when he might hâve contracted it abroad, which occasion was 
on March 27th, to be the resuit thereof. It also appears from his 
affidavit, made on September 22d, that after his arrivai hère there were 
three occasions upon which he might hâve contracted the disease in 
question. This is ail the évidence, exclusive of the letter already 
quoted, which bears upon the charge contained in the warrant of ar- 
rest. If the letter be regarded as évidence in support of the order 
of déportation, it is claimed by petitioner that the hearing accorded 
him by the immigration department was unfair for the reason that he 
had no knowledge of the existence of such letter until it was offered in 
évidence in this court, and therefore had no opportunity to controvert 
the statements therein contained, Who the author of this letter is 
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does not appear in the évidence, but it will be observed that it ante- 
dates the warrant by nine days, and is important in view of the tes- 
timony of petitioner above set forth. 

[1] Passing the question as to whether the évidence upon which 
a warrant of arrest is issued in cases of déportation may be consid- 
ered as évidence also upon the subséquent hearings, it is clear that 
it cannot be so considered, unless it is called to the attention of the 
alien and he is given an opportunity to meet it. Letters passing be- 
tween the varions officers of the immigration service are generally held 
by themselves to be confidential, and we are frequently confronted in 
court by such communications, which the ahen has never theretofore 
seen. The proceedings upon which an ahen is denied a landing, as 
wel! as those upon which he is deported, are very summary in char- 
acter, and the courts hâve gone far in upholding them. The fol- 
lowing principles seem to be well established: 

[2-4] The courts are not authorized to interfère with an order 
of déportation made after a fair hearing, even though the évidence 
be slight upon which the order is based, if there be any évidence 
whatever to support it. But it has been uniformly held that where 
the petitioner has not been accorded a fair hearing within the meaning 
of the law, it is the duty of the courts to intervene. In the présent 
case if the letter be regarded as évidence used upon the hearing of 
the charge specified in the warrant of August 28th, then such hearing 
was in law an unfair one, because petitioner was never confronted 
with it, and had no opportunity to controvert the statements which 
are made therein. As the letter was offered in évidence by the re- 
spondent upon the hearing of this pétition in support of the order 
of déportation, and of his return, the court must assume that it was 
so offered because it had been considered by the secretary as part of 
the évidence upon which he based his finding that petitioner was af- 
fîicted with a dangerous contagious disease at the time of his entry 
into the United States. Something has been said in the briefs con- 
cerning a prior hearing, of which no évidence has been presented. 
If this letter constituted a part of the record of such prior hearing, 
then manifestly petitioner would not be under any obligation to search 
such record to find the évidence to be used against him on the présent 
charge, as the warrant itself declared: 

"This will serve to cancel warrant of arrest issued In the case on June 5^ 
1913." 

With this déclaration of the secretary before him, and upon which 
he was entitled to rely, it cannot now be urged that, when he was 
informed that he was entitled "to see ail the évidence on which the 
secretary has acted in issuing his warrant of arrest," he should hâve 
searched the proceedings had upon the canceled warrant in order 
to ascertain the basis for the new one. The letter in question, so far 
as appears, was the most important évidence against petitioner upon 
the charge specified in the warrant, and, taken in connection with his 
own testimony, might well be held sufficient upon which to base the 
finding of the secretary. For this reason it was very essential to 
petitioner's défense that he be apprised of its existence and intended 
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use, so that he mîgllt hâve an opportunity to controvert its statements. 
Such opportunity was net given him, unless it be held to hâve been 
given him, as contended by respondent, by the statement that he was 
entitled to see ail the évidence on which the secretary had acted in 
issuing his warrant of arrest. But it does not even appear that this 
letter was at that time a part of the files of the local office and ac- 
cessible to petitioner even in the record of the prior hearing spoken of 
in the briefs, and, if it were, I am satisfied, for the reasons given 
above, that he was under no obligation to search such prior record, 
the warrant for which had been already canceled. The order of dé- 
portation, as is set forth therein, is issued upon the foUowing grounds : 

"That the sald alien is a member of the excluded classes In that he was 
afflicted with syphilis, a dangerous eontagious dlsease, and was a person 
likely to become a public charge at the time of his entry into the United 
States, and that he is unlawfully within the United States in that he se- 
cured admission by means of false and misleading statements, thereby en- 
tering without inspection." 

[5] It is quite true that an alien arrested on one charge may be 
deported for any reason which may develop in the course of the pro- 
ceedings, but before this can be donc he must be advised of the new 
charge or charges, and be given an opportunity to meet them. Noth- 
ing of that kind appears hère. Just what preceded the issuance of 
the warrant of August 28, 1913, is not apparent to the court, but it 
is apparent that a previous warrant had been canceled. It is doubt- 
less true that the secretary may, upon reconsideration, adopt a différ- 
ent view from that which he has already expressed, but if he do so, 
I think the alien should hâve some suggestion of such change, so that 
he may not be lulled into a fancied security that he is being examined 
on one charge, when it is really intended to order his déportation 
upon another. It is only proper to state that whatever is said herein 
is based solely upon the record as presented in court. This state- 
ment is made because the briefs hâve taken a somewhat wider range, 
and deal with matters concerning which the court has no information 
aside from the références therein contained. 

As to the wife and child of petitioner, also ordered deported, it is 
sufficient to say that no évidence whatever appears against them. 

For the reasons herein stated, the petitioners are ordered discharged. 



In re CORETTO. 

(District Court, E. D. New York. June 16, 1914.) 

Aliens (§ 68*) — Natubalization — Witnesses — Nonpostbd Witness. 

?:aturalization Act (Act June 29, 1906, c. 3592, 34 Stat. 596 [U. S. Comp. 
St. Supp. 1911, p. 5291) S 4, par. 2, provides that the pétition shall be verl- 
fied by two crédible wltre^Rds and paragraph 4 déclares that it shall be 
made to appear to the satisfaction of the court that the alien has resided, 
etc., and, in addition to the applicant's oath, the testlmony of at least two 
witnesses, citizens ôt the United States, shall be given as to the facts, 
and the name, place of résidence, and occupation of each witness entered 

•For other cases eee same topic & § numbbe in Dec. & Am. Dlga. 1907 to date, £ Rep'r Indexes 

215 F.— 12 
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on the record. Section 5 provides for the flllng and postlng ot notice 
contalnlng the names of the wltnesses whom the applicant éxpects to 
summon lu his behalf, and that the clerk, If the applicant requests it, 
shall issue a subpœna for the wltnesses so named to appear on the day 
set for the final hearing; but, in case the wltnesses cannot be produced 
on the final hearing, other wltnesses may be sumnioned. Section 6 dé- 
clares that final action on the pétition shall be had only on stated days 
and not until at least 90 days hâve elapsed for flling and posting the no- 
tice, and section 9, that on the final hearing the applicant and witnesses 
shall be examined undor oath. By section 11 the United States Is au- 
thorized to appear and cross-examine the petitioner and the witnesses 
produced in support of his pétition and to produce évidence and be heard 
In opposition to the grantiiig of the pétition. Held, that where one of 
the witnesses whose name was posted in support of the pétition had re- 
turned to Italy at the time of the hearing, and therefore could not be 
produced and swofn and could not be obtained after a reasonable ad- 
journment, the petitioner was entitled to support his pétition by the tes- 
tiniony of other witnesses. 

[Ed. Note.— For other cases, see Miens, Cent. I>ig. §§ 138-145; Dec. 
Dig. § 68.*J 

Application by Angelo Coretto for naturalization. On objections to 
the issuance of a final certificate. Certificate granted. 

William J. Youngs, U. S. Atty., and Reuben Wilson, Asst. U. S. 
Atty., both of Brooklyn. 

Angelo Coretto, in pro. per. 

CHATFIELD, District Judge. The pétition was filed on March 5, 
1914, by Angelo Coretto, with the statement that the names of the 
witnesses to be called were Giuseppi Cogliana and Cosimo Cavalluzzo. 
Thèse two men at the time verified the usual affidavit to accompany the 
pétition, and their names were posted for the llth day of June, 1914, 
upon which date the case was called for hearing. Cogliana appeared 
and was examined, but Cavalluzzo is in Italy, and the petitioner was 
therefore unable to produce him or to subpœna him under section 5 of 
the statute. He therefore summoned or asked that the court summon 
Pietro lannace, of No. 411 Liberty avenue, Brooklyn, N. Y., who was 
sworn and testified and proved to hâve known the applicant in a satis- 
factory way for the necessary period. 

The United States had previously examined Cogliano and found 
that he was a compétent witness and possessed the necessary qualifica- 
tions of knowledge with respect to the petitioner. 

The Naturalization Examiner made no request for further time to 
investigate the truth of the statements by lannace, and no defect in any 
way with respect to the pétition has been urged except that arising 
f rom the failure to produce the original witness and the production of 
a new witness upon the final hearing. 

The United States Attorney appeared upon the hearing and, without 
asking for further adjournment for investigation or examination, ob- 
jected to favorable action on the pétition of Coretto until that pétition, 
supported by the affidavits of two witnesses, who were named upon the 
pétition, and who should appear for final examination at the time of 
final hearing, could be taken up after posting for 90 days. 

•For other cases see same topic & i ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The provisions of the naturalization statute which we must consider 

are section 4, par. 2: 

"The pétition shall also be verified by the aflidavits of at least two crédible 
wltnesses, who are citizens of the United States, and who shall state in their 
affidavlts," etc. (the facts as to five years' résidence, moral character, etc.) 

And paragraph 4: 

"It shall be made to appear to the satisfaction of the court admitting any 
a lien to citizenship that" he bas resided, etc., and "in addition to the oath of 
the applicant, the testiuiony of at least two witnesses. citizens of the United 
.Sfates, as to the facts," etc., "and the nauie, place of résidence, and occupa- 
tion of each witness shall be set forth in the record." 

Section 5 provides that the clerk shall give notice of the pétition 
and its filing, by posting the name, etc., of the alien, the date and 
place of his arrivai in the United States, and the date, as nearly as 
may be, for the final hearing of his pétition, and the names of the wit- 
nesses whom the applicant expects to sumnion in his behalf. The sec- 
tion then goes on to say: 

"And the clerk shall, if the applicant requests It, issue a subpœna for the 
witnesses so named by the said applicant to appear upon the day set for the 
final hearing, but in case such witnesses cannot be produeed upon the final 
hearing other witnesses may be summoned." 

It is évident that subpœnas would not be issued when the pétition 
is filed, for a hearing as to which the date is fixed "as nearly as may 
be," and the provision for additional witnesses is that they may be 
"summoned," not that they may be "subpœnaed." 

By section 6 final action upon a pétition is to be had only on stated 
days and not until at least 90 days hâve elapsed for filing and posting 
the notice of such pétition. 

Section 9 provides that upon final hearing "the applicant and wit- 
nesses shall be examined under oath," and by section 11 the United 
States is given the right to appear, to cross-examine the petitioner and 
the witnesses produeed in support of his pétition, and is also given the 
right to call witnesses and produce évidence and be heard in opposi- 
tion to the granting of the pétition. 

By section 13, the clerk is required to collect a fee of $2 for filing 
and docketing a pétition, and $2 more for entering the final order and 
issuing a certificate of citizenship thereunder. If the original wit- 
nesses die or are ill and cannot be produeed in court, it is easy to see 
that a mère adjournment of the hearing will not meet the situation. 
When a case cornes up for final action, it is impossible for the applicant 
to produce a new witness and to then comply with the provision that 
the witness' name be stated in the pétition and posted for 90 days, nor 
can a subpœna for the originally named witnesses be used in procuring 
the attendance of anybody else. If a mère temporary adjournment 
will allow the production of the original witnesses, there would seem 
to be no reason why adjournment should not be had, and this should be 
compelled. If the witnesses fail to appear without proper évidence 
that they cannot so do, adjournment will meet the situation, and the 
objection of the United States to a hearing of the pétition without 
tlie présence of the original witnesses would seem proper and is the 
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Lisual course. But if an original witness cannot be produced, or if an 
attempt to compel his appearance would make âdjournment of the 
liearing unreasonable, it would seem that there is nothing in the quoted 
portions of the statute which prevents the taking of testimony, if proper 
regard is had for examination by the government as to anything as to 
which the government is not satisfied at the hearing. 

If new witnesses are summoned either by the court or produced and 
heard by direction of the court, their testimony in the présence of the 
court is compulsory, but the statute (section 9) says, "the appUcant 
and mitnesses" shall be examined, not "the applicant and original wit- 
nesses." In re Schatz (C. C.) 161 Fed. 237. 

The requirement as to admission to naturalization is that the requi- 
site facts shall be made to appear to the satisfaction of the court. 
There is no requirement that the exact facts of the original pétition 
shall in ail respects be sworn to orally in mère répétition of what has 
been previously sworn to upon the pétition. Section 2, par. 4, again 
makes it the testimony of at least two ivitnesses, rather than the testi- 
mony of the two witnesses who verified the pétition. United States 
V. Doyle, 179 Fed. 687, 103 C. C. A. 233. 

It is manifestly the oral, sworn statement of satisfactory witnesses 
that is to be heard by the court upon final hearing. The provisions 
for posting and for the naniing of at least two witnesses who shall 
comply with the requirement that the pétition shall be verified by two 
compétent and crédible witnesses are provisions to prevent fraud by 
allowing opportunity for examination of the jurisdictional facts and of 
the claim set forth in the pétition, that at least two witnesses hâve 
known the applicant in a satisfactory way a sufiicient length of time. 
There is no authority in the statute for a reposting of an original pé- 
tition, nor the posting of names of additional witnesses after the date 
qf the first time for final hearing has arrived. United States v. Erick- 
son (D. C.) 188 Fed. 747; In re Neugebauer (D. C.) 172 Fed. 943. 

Section 5 provides that such posting shall be immediately after filing, 
and if the court should conclude that the original pétition was insuffi- 
cient, because not properly verified by two compétent witnesses, or if 
there is default in appearing upon the pétition, it would seem that the 
only remedy would be to deny the pétition or compel the payment of 
a new fee upon filing another. Such action or the requirement of com- 
pelling an original witness to return from time to time, until he can 
happen to be présent with another original witness, would frequently 
wprk unnecessary hardship, and the rights of the government can be 
entirely protected by the provision that the United States shall be af- 
forded opportunity for any necessary examination. United States v. 
Ojala, 182 Fed. 51, 104 C. C. A. 491. 

In the présent case, the government has examined the new witness 
as well as the old ones, asks for no further âdjournment, but does 
ask that the applicant and the original witness who appeared be com- 
pelled to return, and that the clerk post upon the board used for filing 
purposes the name of the witness who will then be called. Any such 
entry by the clerk of this name upon the original record would cer- 
tainly confuse the statement of what happened more than 90 days be- 
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fore, and there would seem to be no authority for allowing the clerk 
to exact another fee unless the original pétition is denied. 

The cases of O'Dea (C. C.) 158 Fed. 703, and U.S. v. Daly, 32 App. 
D. C. 525, are to the contrary, but are not controUing. 

The objection of the United States to the granting of this pétition 
will be overruled, and the certificate may issue. 



OSBORN V. PEAGE et aL 

SAME V. EDAY REALTY CO. et al. 

(District Court, E. D. New York. July 15, 1914.) 

1. Fbaudulent Convetanoes (§ 105*) — Husband and Wife— PUBOHASI! bt 

HUSBAND— TiTLB IN WiFE'S NAME. 

A husband may not lawfully purchase property and place the title in 
the nanie of his wife, and then prevent lienors or judgment creditors of 
the wife from treating the property as hers in case she reconveys to him 
wlthout considération, she having used the property as her own In creat- 
ing incumbrances, as provided by Real Property Law, N. Y. (Consol. Laws, 
c. 50) S 262, nor can the wife successfully transfer the property In equity 
belonglng to her husband in order to prevent her creditors from coUectlng 
their debts, incurred through their reliance on her ownership, as provided 
by section 263. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dlg. | 
345 ; Dec. Dlg. § 105.*] 

2. Trusts (§ 81*)— Property Purchased bt Husband — Convetanck to Wifk 

— accodnting. 

Where a husband purehases property with his own funds and has the 
tltle conveyed to his wife, equity as between the parties may eompel her 
to account to him for the proceeds. 

[Ed. Note.— For other cases, see Trusts, Cent. Dlg. §§ 115-118; Dec. 
Dlg. § 81.*] 

S. Fraudulent Conveyances (§ 44*) — Convetancb bt Wife to Hdsband— 
RiGHTs OF Creditors. 

Where a husband, having purchased certain real property with his own 
funds, caused the title to be conveyed to his wife, and she reconveyed to 
him through a third person at a tlnae when there was no créditer havmg 
a lien of any sort on the property, the conveyance was not voidable at 
the instance of her creditors, unless she had held herself out as the owner 
of the property, and made représentations of ownership which would 
hâve made a transfer by her fraudulent. 

[Ed. Note.— For other cases, see Fraudulent Conveyances, Cent. Dlg. {S 
102-104 ; Dec. Dig. $ 44.*] 

4. Principai, and Agent (§ 156*) — Représentations of Agent— Authoritt. 
Where a husband purchased certain real property, talslng the tltle In 
the name of his wife, she was not bound by représentations made by her 
brother, who was her agent to discount certain notes at a bank on which 
she was an indorser, that she was the owner of the property, in the ab- 
sence of proof that the brother was authorized to make any représenta- 
tions, or that the bank had any right to rely thereon. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. §§ 583- 
587; Dec. Dlg. § 156.*] 

*For other cases se» s&me topic & S numbeb in Dec. & Am. Bigs. 1907 to date, & Bep'r Indexes 
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5. Bankeuptct (§ 175*) — Tkansfer bt Bankeupt to Corpobation— Rights 

OF CSEniTOKS. 

Where persons who subsequently became stocUholders of a corporation 
placed certain real property in the hands of a banlcrupt and made it pos- 
sible for her to deal with It as lier own, and after mouey had been loaned 
to her on the faith of her ownership such stocliholders, through the use 
of the banlirupt as a dummy holder of tltle, procured a transfer of the 
pi-operty to the corporation for their own benefit, such transfer was fraud- 
ulent and subject to vacation at the instance of the baulvrupt's trustée. 

[Ed. Xole. — For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248; Dec. 
Dig. § 175.*] 

In Equity. Actions by Everett H. Osborn, as tnistee in bankruptcy 
of the estate of Elizabeth Peace, bankrupt, against Peter M. Peace and 
others and against the Eday Realty Company and another. Judgment 
for complainant against the Realty Company, and dismissed as against 
the individual défendants. 

Charles P. Hallock, of New York City, for plaintiff. 

L. & J. Weinberger, of New York City, for défendants Peter M. 
Peace, Margaret Rendall, and Eday Realty Co. 

Herman M. Schaap, of New York City, for défendant Elizabeth 
Peace. 

CHATFIELD, District Judge. Thèse actions grew ont of the same 
gênerai situation which preceded a pétition in bankruptcy, filed by one 
Elizabeth Peace, on the 30th day of December, 1912, in this court. The 
plaintiff, Everett H. Osborn, was appointed trustée in bankruptcy of 
her estate on the 24th day of January, 1913, and one of the debts prov- 
ed in the case was a judgment obtained by the Cosmopolitan Bank, for 
$5,301.15. This was the amount due upon a promissory note for $5,000, 
becoming due March 1, 1912. The action against the individual de- 
fendants is concerned with a pièce of real estate known as No. 33 
Stevens street, Astoria, Queens county, upon which was erected a 
dwelling house, and in which the bankrupt, Elizabeth Peace, and her 
husband, had been and are residing at the présent time. The action 
against the Eday Realty Company is based on the sale of two four- 
story apartment houses on the north side of Kelly street, about 173 
feet west of Intervale avenue, in the borough of the Bronx, a pièce 
of land in New Jersey, consisting of about 13 acres, and a plot of land 
at Canarsie, Queens county. In the case of the Stevens street house 
above referred to, it appears that title was conveyed to Elizabeth Peace 
and JMargaret Rendall by deed under date of June 16, 1897, recorded 
in Liber 1159 of Deeds, page 145, in the office of the clerk of Queens 
coimty. 

It appears from the testimony that Mrs. Peace is the sister of the de- 
fendant Margaret Rendall, and wife of the défendant Peter Peace. 
S orne time previous to the dates above named, John Rendall, who was 
in business in the city of New York as a plumber, undertook certain 
building opérations in the city of New York, and acquired a plot of 
property for the purpose of erecting an apartment, which will be later 
referred to as the "Kenilworth." This John Rendall was the brother 

•Par other cases see same toplo fi § nu.meeb in Dec. & Am. Dig». 1907 to date, & Rep'r Indexas 
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of the two women above named, and enlisted theîr interest and that of 
John Peace in the building opération. Margaret Rendall bas lived in 
this country for a number of years, and had saved considérable money 
from the proceeds of her own work. Peter Peace was a mason, and 
his wife, Elizabeth Peace, had no property of her own, but lived at 
home with her husband and one son. The moneys entering into the 
varions transactions and into the purchase of the property taken in the 
name of Elizabeth Peace was earned by and came from the proceeds of 
the business of the husband, John Peace, or from the sister, Margaret 
Rendall. It seems that Peace had a partner in his business; and in or- 
der to avoid difficulties through partnership obligations, Peace turned 
ail of his earnings over to his wife, or took whatever property he ob- 
tained in her name. So long as Peace was solvent there was, of course, 
no f raud in so doing. The house at 33 Stevens street was built under 
the direction of Peace, who furnished money to his wife to partially 
make the purchase. The bills were generally rendered to Peace, and 
everytliing was done in his name. He has continued to live in the 
house, treating the house as his own, but furnishing therein a home to 
Miss Rendall whenever she wished a place to stay. A mortgage placed 
thereon was used to furnish funds for the building. This mortgage is 
for $3,500, and the value of the property is considerably more than that, 
probably in the neighborhood of $8,500. Upon the lOth of May, 1912, 
Mr. and Mrs. Peace and Miss Rendall went to an attorney, and had 
executed and delivered to Miss Rendall a deed from Elizabeth Peace 
of her own one-half interest in the property. The deed was acknowl- 
edged on the day of its exécution and recorded upon the foUowing day, 
but was dated back to the 6th day of May, 1912 ; and Miss Rendall then 
executed a deed, also dated May 6, 1912, but acknowledged upon the 
lOth and recorded the following day, of a one-half interest in the prop- 
erty to Peter Peace. 

It will be noticed that the note to the Cosmopolitan Bank became 
due upon March 1, 1912, and in the month of April of that year Peter 
Peace organized, with the approval and help of his wife, her sister and 
nephew, a corporation known as the Eday Realty Company. Upon 
the 17th of April, 1912, Elizabeth Peace transferred to die Eday Realty 
Company the property on Kelly street in the borough of the Bronx, 
New York, and also the New Jersey property and Canarsie lots which 
hâve been mentioned. Thèse conveyances were ail for a nominal con- 
sidération, and left Elizabeth Peace with no real estate in her own 
name. 

It appears that the building opérations of John Rendall in construct- 
ing the Kenilworth had exhausted the money which had been loaned 
to him by his sisters and his brother-in-law ; and he had made numerous 
loans with the Cosmopolitan Bank, and also had other transactions with 
the Bronx Borough Bank, which will be referred to subsequently. The 
title to the Kenilworth was placed in the names of Elizabeth Peace and 
Margaret Rendall, and subsequently sold, the Kelly street property, the 
Jersey land, and the Canarsie lots being received as a part of the price 
and held in the name of Elizabeth Peace until the conveyance to the 
Eday Realty Company. 
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It will be seen from the list of stockholders and directors of the Eday 
Realty Company that it was formed for the benefit of the parties who 
had loaned money to John Rendall, and also for whose benefit, accord- 
ing to the testimony, title to the Kenilworth and to the other property 
had been taken in the name of Elizabeth Peace. John Rendall owed 
inoney to his sister and his brother-in-law throughout the entire period, 
and their only return therefor was the real estate which was put in 
Mrs. Peace's name. John Rendall conducted ail of the transactions 
with the Cosmopolitan Bank, including that relating to the $5,000 note 
on which the judgment was taken against Mrs. Peace. 

A long séries of notes were put in évidence, bearing the name of the 
wife of John Rendall as maker, and the indorsement of John Rendall 
and Elizabeth Peace. The testimony shows that Rendall made the 
statement that his sister, Elizabeth Peace, owned $30,000 or $40,000 
worth of real property, and was a woman of independent means. She 
indorsed the notes, knovving that he was intending to use them in his 
real estate transactions, and that she was doing so as an accommoda- 
tion. There is no évidence, and it appears not to be the fact, that she 
had knowledge of the statements made by him to the bank. The notes 
were renewed or payments made on account, so that the last amount 
was the $5,000, on which judgment was entered. 

Upon the sale of the property known as the Kenilworth, certain sums 
of money were realized which were handled and disposed of by John 
Rendall, who acted as attorney for his sisters ; and under agreement 
with Rendall this money was taken by Dr. Becker, the président of the 
Cosmopolitan Bank, and used in part to pay obligations of Rendall in 
the Bronx Bank. This amount was more than sufficient to hâve paid 
the claim against Margaret Peace in the Cosmopolitan Bank. John 
Rendall then went into bankruptcy, and nothing having been received 
from his estate, suit was brought against the indorser, Mrs. Peace, by 
the Cosmopolitan Bank, and resulted in the judgment which has been 
referred to. 

With référence to the Stevens street property, the trustée in bank- 
ruptcy, having the same standing as a judgment creditor, charges that 
the trust created by taking the property in the name of Mrs. Peace was 
void ; that John Peace, while really the party purchasing the property, 
did not préserve any valid claim thereto as against creditors of Mrs. 
Peace ; that even in equity, Peace could claim no trust except to hâve 
his wife account for the proceeds of the property ; that the transfer of 
the one-half interest to Miss Rendall and back to Peace was but another 
step to cover up the real situation ; and that the whole transaction was 
f raudulent so far as bona fide creditors of Mrs. Peace were concerned, 
or so far as innocent parties relying upon the bona fides of the transac- 
tion subséquent to the taking of title to the property in the name of Mrs. 
Peace. 

[ 1 ] It is évident that Peace could not purchase property and place 
the same in his wife's name, and then prevent lienors or judgment 
creditors of his wife from treating the property as hers, in case she 
deeded it back without considération, if she had used the property as 
her own in creating the incumbrance. Real Property Law, section 262 
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of chapter 52, Laws of 1909. Nor could Mrs. Peace transfer thc prop- 
erty, which was in reality that of her husband, in order merely to pre- 
vent her creditors from collecting their debts if she had incurred those 
debts through reliance upon her ownership, if this was known or ought 
to hâve been known by her. Real Property Law, section 263 of chapter 
52, Laws of 1909. 

[2] As between Peace and his wife, equity might compel her to ac- 
count to him for the proceeds; but the real questions at issue in this 
case are whether Mrs. Peace's creditors can charge fraud because of 
what she allowed to happen or should hâve known, even if the transac- 
tion was otherwise an innocent one throughout, and whether the whole 
transaction was impregnated with fraud. 

The testimony seems to entirely bear out the varions propositions 
urged by the défendants with respect to the method of acquiring the 
actual interest of the parties in the Steyens street house. 

[3] While the deeds from Mrs. Peace to Miss Rendall and back 
to John Peace were evidently given for the purpose of transferring 
through an apparently innocent and independent party, a one-half share 
which really belonged to John Peace, and while it is évident that this was 
donc so that it would be fraudulent if he was not entitled to receive the 
property, nevertheless it must be held that there was no creditor having 
a lien of any sort upon the property at the time the transfer was made. 
The bénéficiai interest in the property was his, and if his wife saw fit 
to deed it to him, she not only had a right to do so, but was fulfiUing 
her légal duty ; and unless she had held herself out as owner of the 
property and made représentations which would hâve made a transfer 
by her fraudulent, she had a right to make the deed in question. 

[4] The charge that the bank was misled by her, and that she held 
herself out as owner, is based upon the statements of her brother who 
was her agent in delivering the notes to the bank, to the eflfect that she 
was the owner of the real estate which was standing in her name. Inas- 
much as there is no definite statement shown which would indicate that 
the brother was authorized to make any représentations whatever, or 
that the bank had a right to rely upon his statements as the agent of his 
sister, it must be held that any charge of fraud could be made against 
John Rendall alone. The précaution of an affidavit or a written state- 
ment from Mrs. Peace was not required. The bank had the right to 
levy on the proceeds of the Kenilworth property to pay its note, and 
could apply it to the debts of John Rendall if paid over by him as agent. 
As to the properties transferred to the Eday Realty Company, the same 
question is raised as to the représentations and statements by John Ren- 
dall to Dr. Becker, to show that Mrs. Peace was the actual owner of 
the property, or that she held herself out as the owner, so that it was 
fraud upon her creditors to transfer it for the benefit of the people who 
were beneficially interested. 

[5] The Eday Realty Company has been conducted in such a way 
and with such entire disregard of the necessary légal forms of regular 
procédure that the parties hâve evidently acted in ignorance of the re- 
quirements of the law in ail respects. It is apparent that the stock- 
holders who considered themselves the owners of the corporation bave 
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dealt with it as if it were their individual property. They also placed 
it in the hands of Mrs. Peace and made it possible for her to deal wîth 
it as her own. If in so doing she has prevented them from objecting 
to the collection of claims by Sirs. Peace's creditors, or if any liens had 
attached thereto, it would not be at ail surprising; on the contrary, their 
carelessness was so great as to merit that resuit. 

But with référence to the property transferred to the corporation, a 
différent situation is presented than with respect to the Stevens street 
house. In the case of the Stevens street house, the money invested had 
not been lost, nor had creditors dealt with Mrs. Peace from any knowl- 
edge of the transaction itself. In the case of the Kenilworth and the 
purchase of the other property, the money was lost in the transaction 
of the very opérations from which the stockholders of the corporation 
hâve attempted, through the use of Mrs. Peace as a dummy holder of 
title, to transfer to the corporation for their own benefit some part of 
the property it represented or investment made by them at the solicita- 
tions of their brother. 

It would seem that, considering the statements of Mrs. Peace's agent, 
in borrowing money from the bank, it should be held that the transac- 
tion with the Eday Realty Company involved fraud, and that there is 
sufficient value to the properties transferred to indicate that the parties 
who were thus using Mrs. Peace to hold their title to the real estate, 
intended to secrète that property from creditors who had extended 
crédit, knowing that she was the ostensible owner of the property as to 
which the debt was incurred. In this case transfer of this property to- 
the Eday Realty Company would be void as against creditors, and the 
proceeds should be accounted for to the trustée in bankruptcy. The ac- 
tion against the individuals should be dismissed. 



SÏETSON V. INSURANCE CO. OF NORTH AMERICA. 

(District Court, E. D. Pennsylvania. June 1, 1914.) 

No. 10. 

1. iNStTEANCE (§ 273*) — ^Marine Insurance— Implied Wabbantt oï Ska- 

WOBTHIKESS. 

In eveiy iusuranee upon a vessel there Is an Iniplied warranty on the 
part of the assuied that at the time of salling the vessel shall be sea- 
vvoithy for the voyage Insured, which extends not only to the hull, but if 
a salling vessel to the sails and rigglng. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. §§ 583-588 ; Dec. 
Dig. § 273.*] 

2. Iksueance (§ 481») — Marine Insurance— Pbeight—Abilitt of Vessel to 

Complète Voyage. 

To warrant a recovery on a policy insuring frelght, it niust appear that 
because of périls Insured against the vessel could not with reasonable re- 
pairs and within a reasonable time complète the voyage and earn the 
freight. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1259-1261; 
Dec. Dig. § 481.*] 

•For other cases see same topio & § kdmbkb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. Insurance (§ 481*) — ^Maeinb Insurance— Fkbight— Défenses A&ainst 

LiABILITT. 

A schooner having Insurance on her freight left Phlladelphla In wlnter 
for a voyage to Charleston and other points and return. She encountered 
storms, and 46 days later put In at Bermuda in a serious coudition. The 
évidence showed that when she salled her hull was leaky, her sails In 
poor condition, and a gasoline engine used for the pumps was inoperative 
for want of simple repairs, and she was altogether unseaworthy for the 
voyage at that season. Such facts were reported by the captaln, who, 
however, expressed the opinion that by making some repairs and mending 
the sails he could reach Charleston. He was ordered by the owners to 
obtain a survey and if possiljle hâve the vessel condemned and sold, which 
was flnally done on the captain's statement that the owners refused to 
pay for any repairs. The report of survey showed that the damaged 
condition of the vessel was due largely to wear and tear, rot, and other 
dcfeets, and not to sea périls during the voyage. Held, that the insurer 
was not llable for her fallure to earn freight. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §§ 1259-1261; 
Dec. Dig. § 481.*] 

In Admiralty. Suit by David S. Stetson against the Insurance 
Company of North America. Decree for respondent. 

Edward F. Pugh, of Piiiladelphia, Pa., for libelant. 

Henry R. Edmunds, of Philadelphia, Pa., for respondent. 

THOMPSON, District Judge. The libelant sues to recover the 
sum of $1,700 as insurance upon freight on board or not on board 
the schooner John R. Penrose on a voyage from Philadelphia to 
Charleston, S. C, and Belfast, Ga., and return to Philadelphia for ac- 
count of whom it may concern, loss if any payable to D. S. Stetson 
& Co., the libelant. 

The Penrose sailed from Philadelphia for Charleston January 21, 
1909, having loaded a cargo of 694 tons of gas coal, the freight upon 
which amounted to $763.40. She was under charter for her expected 
return voyage from Belfast, Ga., to Philadelphia to carry lumber un- 
der which the freight would hâve amounted to $2,100 or $2,200. The 
vessel never reached Charleston, but encountered violent storms, and 
at the end of 46 days put into Bermuda on March 7, 1909. The Pen- 
rose was leaking badly, and during the time she was battling with the 
storms her hand pumps were being constantly used ; her gasoline engine 
and mechanical pump having become useless shortly after the stress of 
weather began. The first day the gale was encountered, the mainsail 
split and the forestaysail gave way, and subsequently other sails were 
rent and torn. The captain telegraphed to the libelant notifying him 
of his arrivai at Bermuda and wrote him of the serious condition of 
the vessel. In his letter he said; 

"She commenced to leak from the time we come to sea. * * • The en- 
gin stoped work from the first of the gale and has never worked any since. 
• • * The vessel nor her canvass was not fit for no such weather as we got 
for flve week. * * * We wIU mend our sails and try to git aiong with them 
to Cliarleston. Mainsail foresail jib and staysail ail verry poor sails, and 
we about used them ail up but if we can hâve any décent weather can git to 
Charleston with them." 

•For othe'- cases see same topic & § numbek in Dec. & Am. Digs. 1907 to data, & Rep'r Indexa» 



188 215 FKDEIIAL REPORTER 

Upon receipt of tliis letter, the libelant, who was one of the own- 
ers, sent the captain an answer in which he stated : 

"ïhe writer to-day bas been in consultation with the owners. Thomas Wins- 
rnoi'B and Taulane are both unliisured, and instruct us not to advance one 
ilollar on their aceount, for they will not pay, and thelr décision is for you 
to call a survey that will recommend the vessel to be condemned and sold. 
If you cannot get a survey to condeœn the vessel and order her sold, then ail 
you can do is to repair the engine, pumps and sails and proceed under sail for 
Charleston as you suggest. As before stated there is no Insurance on the ves- 
sel, but the little we hâve on our interest, and notwithstanding that fact, 
Thos. WInsmore and Taulane say that vessel should be condemned and sold, 
for they will not pay or reimburse us for any amount we may advance to- 
wards the repairs of vessel at Bermuda or for towing her to Charleston, for 
she could not be towed over there for less then six or eight hundred dollars. 
If she is condemned and sold we can collect the $1,700 freight Insurance we 
bave for the trip, and then pay the bills, and Taulane can collect hls Insur- 
ance on the bills. We rely on you to do your best for the interest of ail con- 
cerned and get the owners out of this trouble the best you can." 

Upon the request of the captain, a survey was made at Bermuda, 
under a warrant from the United States consul, by two surveyors, who 
reported about two feet of water in the hold and that the vessel 
was in a serious condition. They estimated the probable cost of re- 
pairs at £570, and, as a resuit of a second survey, after 200 tons of 
the cargo had been discharged, concluded: 

"Master reported to us that being without funds and the owners having re- 
fused to give any money to pay the expenses of the vessel, he could not dis- 
charge any more cargo, neither could he effleet any repairs to the vessel." 

They estimated her value as she lay at £80 and condemned her as 
unseaworthy and recommended her to be sold at public auction. The 
vessel, her sails and rigging, and the cargo, were sold by the captain 
at public auction. The total received from the sale of the vessel, her 
sails and rigging, was £206, and from the cargo £295, which, after 
deducting the expenses, left a balance paid to the libelant of £115. 

[1] The respondent défends upon the ground that the contract of 
Insurance is void by reason of the unseaworthiness of the vessel at 
the commencement of the voyage and also upon the ground that the 
breaking up of the voyage at Bermuda was not necessary, as the 
captain could hâve proceeded to Charleston with his cargo. 

"There Is no prlnciple of marine Insurance better settled than the one which 
déclares that in every Insurance upon a vessel there Is an implied warranty 
upon the part of the assured that at the time of salling the vessel shall be 
seaworthy for the voyage Insured. Thls implied warranty is not conflned to 
the suthciency of the huU, but in a sailing vessel extends to the soundness of 
sails and rigging. * • * There Is another prlnciple applicable to the case 
under considération, and It Is thls : If a ship, in a short tIme after leaving port, 
becomes leaky, » • • the presumption is that she was not 'seaworthy* 
when she salled, and the onus probandl In such a case is thrown upon the as- 
sured to show that the inability arose from causes subséquent to the com- 
mencement of the voyage and attachlng of the risk. * ♦ • 'A ship Is al- 
ways presumed to hâve been defective when she salled, unless her disability 
be proved to hâve been occasloned by the périls of the voyage.' " Myers v. 
The Girard Insurance Co., 26 Pa. 192. 

If it sufiîciently appears by the évidence that the vessel sailed in a 
leaky state and in want of repairs and that she was not equipped and 
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fitted out as she ought to hâve been, there is a violation on the part 
of the insured of the implied warranty that the vessel is seaworthy. 
Prescott V. Insurance Co., 1 Whart. (Pa.) 399, 30 Am. Dec. 207. 

li] "The contract of Insurance upon freight Is that the goods shall arrive 
at the port of delivery notwithstanding the périls insured against; and that, 
if they fail thus tp arrive, and the ovvner is thereby unable to earn bis freight, 
the r.nflerwrlter will make It good. It does not undertake that the goods shall 
be delivered In a sound or nierehantable state, or that the vessel in which 
they are shipped shall be safe against the dangers of the sea, but that it shall 
be in the power of the insured to earn hls freight; that is, that Ihe périls 
insured against shall not prevent the ship from earning full freight for the 
assured in that voyage. If the ship and cargo remain, notwithstanding the 
dlsiisters, in a condition to continue the voyage,, it Is in his power to earn 
freight, and he is bound to proceed ; but if darnage happens to either, and 
the voyage is broken up, so that no freight can be earned, the ow^ner Is enti- 
tled to recover, as for a total or partial loss, according as he may or may not 
hâve earned freight pro rata itineris. If the damage happens to the vessel, 
and that can be repalred at the port of distress in a reasonable tlme, and at a 
reasonable expense, it is the duty of the owner to make the repairs, and to 
continue the voyage and earn his freight. * * * In every case, before he 
can recover of the underwrlter, he must show that he was prevented by one of 
the périls insured against from completing the voyage, and, for that reason, 
had failed to entltle hlmself to freight from the shippers." Hugg v. Augusta 
Insurance and Banking Co., 48 U. S. 604, 12 L. Ed. 834. 

[3] It is satisfactorily established by the évidence that the Penrose 
was not, when she sailed, in a seaworthy condition for a voyage m 
January around the Capes to Charleston. More credence is to be 
given to the statement in the captain's letter to the libelant before he 
was informed that the libelant desired the vessel condemned and sold 
than to his testimony after that information and the instructions from 
the libelant "to do your best for the interest of ail concerned and get 
the owners out of this trouble the best you can." He states that "she 
commenced to leak from the time we come to sea" and that "the ves- 
sel hor her canvass was not fit for no such weather." The fact that 
the leaking of the vessel was due to her bad condition, and not to 
the storms which she experienced, appears from the report of the 
surveyors who examined her at Bermuda and from the testimony of 
Ernest Evald, who examined her after she was brought to the Raritan 
Dry Dock in New York in June. That the canvas was not fit for the 
voyage appears not only from the statement of the captain that it 
was not fit for such weather, but by his further statement in the letter 
to the libelant that the mainsail, foresail, jib, and staysails were ail 
very poor sails. That very poor sails would split and tear in such 
gales was but natural. The gasoline engine, which should hâve been 
efficient to work the pump, stopped work in the first gale encountered 
in the voyage. It appears by the testimony of Evald and Dodge that 
ail the gasoline engine required to put it in working condition was 
packing. That the condition of the vessel, her sails and engine, was 
bad when she arrived at Bermuda is undoubtedly true; but that this 
condition was sustained from sea périls is negatived by that portion 
of the report of the surveyors upon the third survey made at the re- 
quest of the National Board of Marine Underwriters at Bermuda 
by Nathaniel Vesey, who was one of the original surveyors appointée! 
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at the request of the captain, and W. B. Smith, which classîfied the 
damaged conditions as f ollows : 

"First. The darange sustalned from sea périls : Axle of steering wheel 
bent. Boat davit bent down. Several Chain bolts slack. 

"Second. The damage from wear and tear, rot, or other natural defects : 
lîail of both quarters open at angle. Scarf of mail rail starboard side adrift. 
Buts of decks, waterway seaiii port side, buts of topsides slack, many buts of 
topsides very open aud seauis slack iu places. l'iank in poor condition. Seams 
on quarter of quick vvork open." 

The report upon the third survey is not contradictory to that upon 
the first and second surveys. At the two earlier surveys, it was not 
reported that the conditions, which in the third survey were found to 
be the resuit of damage from wear and tear, rot, and other natural 
defects, were the resuit of sea périls. In fact, the two original sur- 
veys did not contain any finding as to the cause of the damaged con- 
dition of the vessel, and upon the third survey the estimated cost of 
repairs :ecessary to be effected to make good damages sustained from 
sea périls, so as to render the schooner seaworthy, is estimated at 
£35. The fact that the condition of the vessel causing leakage was 
not the resuit of the strain of the voyage is shown also by the testi- 
mony of Mr. Evald when he examined the vessel at the dock in New 
York. While the testimony of Capt. Dodge, who took the vessel from 
Bermuda to New York, shows that she was in very bad condition, 
there is nothing in his évidence to show that that condition arose from 
the sea périls which had been sustained while the vessel was being 
driven about at sea before arriving at Bermuda. 

The évidence, in my opinion, amply sustains the contention of the 
respondent that the vessel was unseaworthy from the bad condition of 
her hull, in that her planking was so bad that it would not retain the 
cauJking, and that not only was the hull unseaworthy, but the poor 
condition of the sails and the gasoline engine rendered them also un- 
seaworthy. The failure of the owners of the Penrose to make the 
hull tight, strong, and seaworthy, to equip her with proper sails, and 
«ending her to sea with the gasoline engine defective as to packing 
constituted a breach upon their part of the implied warranty of sea- 
worthiness which forfeits the right of the insured to recover under 
the policy. While, under thèse circumstances, a discussion of the 
necessity for the condemnation of the vessel at Bermuda may be un- 
necessary, the évidence sustains the respondent's contention in that 
regard. It is apparent from the letter of the captain to the libelant 
upon arrivai at Bermuda that he did not then consider it impracticable 
to continue the voyage to Charleston. He said: 

"We will mend our sails and try to git along with them to Charleston. 
Mainsail foresail jib and staysail ail verry poor sails and we about used 
them ail up but if we ean hâve any décent weather can git to Charleston with 
them." 

Aftci- the receipt of the letter from the libelant stating, "If you 
cannot get a survey to condemn the vessel and order her sold, then ail 
you can do is to repair the engine, pumps and sails and proceed under 
sail for Charleston as you suggest. You of course will hâve to give a 
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draft at 3 days sight for the bills and expenses at Bermuda," ar.d f ur- 
ther informing him that the co-owners would not pay or reimburse 
the libelant for any amount advanced, the attitude of the captain ap- 
pears to hâve changed. While he was able to keep the vessel afloat 
for over 40 days in violent storms, after receipt of the letter he allov/ed 
hèr to fill while lying in the harbor, and part of her cargo had to be 
discharged to enable the surveyors to examine her hull. The con- 
damnation was based upon the fact that the master reported to the 
surveyors that he was without funds, and that the owners refused to 
give any money to pay any expenses, and that he could not discharge 
any more cargo, neither could he effect any repairs to the vessel. A 
condemnation and sale brought about under the circumstances devel- 
oped in this case would not warrant a finding that the voyage was 
broken up by reason of périls against which the respondent insured. 
The sale and condemnation are not entitled to any weight as évidence 
to hold the insurer under the policy. 

A decree will be entered dismissing the libel at the cost of the li- 
belant. 



In re PUETELL. 

(District Court, N. I>. New York. July 22, 1914.) 

Bankeuptct (§ 184*) — Moetgagb on Mebchandise — Fbaud — Riqhts dp Cbed- 

ITORS. 

Wliere a bankrupt executed a chattel mortisage on a stock of merchan- 
dise to secure payment of a part of the purchase priée to the seller, and 
there was no dellvery of possession to the mortgagee, and the mortgage 
expressly gave permission to the mortgagor to sell the mortgaged prop- 
erty, but the mortgage contained nothing requiring the bankrupt to apply 
the proceeds of sales from the stock to the payment of the mortgage debt 
or to the purchase of new stock to replenish or Increase the mortgaged 
goods, the mortgage was fraudulent as to the mortgagor's creditors and 
unenforceable in favor of the mortgagee against the mortgagor's trustée 
in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 275-277; Dec. 
Dig. § 184.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Wil- 
liam P. Purtell. Application for a confirmation of the report of a 
spécial master holding a certain chattel mortgage given by the bank- 
rupt to one Ivillian Aleeker invalid as against the bankrupt's trustée. 
Affirmed. 

Hinman, Howard & Kattell, of Binghamton, N. Y., for Lillian Meek- 
er, mortgagee. 
T. B. & L. M. Merchant, of Binghamton, N. Y., for trustée. 

RAY, District Judge. Prior to January 23, 1913, Lillian Meeker, 
the mortgagee, was the owner of a stock of groceries, provisions, fur- 
nishings, fixtures, etc., in a store situated in the village of Union, 
Broome county, N. Y. On or about December 15, 1912, she made an 
agreement in writing with William P. Purtell, now bankrupt, whereby 

•For other cases see same topic & § numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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she agreed to sell the said property to said Purtell for the sum of $1,- 
000 cash. : Fif ty dollars was paid down by Purtell, and the agreement 
was that the balance should be paid on or about January 1, 1913. Lil- 
lian Meeker continued in charge of the store making sales and turn- 
ing over the proceeds to Purtell and buying stock and supplies to 
replenish the stock in the store. This condition continued until on or 
about the Ist day of January, 1913, when Purtell paid $300 to 
Lillian Meeker to apply on the purchase price of the stock. At that 
time Purtell was given a receipt for the $300 and one of the two keys 
of the store. From that time on he had the complète possession of the 
store and the goods therein, except that Lilîian Meeker held the other 
key down to the time the chattel mortgage was given. At the time 
the $300 was paid and the possession turned over as above stated to 
Purtell, he stated that he would pay the balance of the purchase price 
in cash in a f ew days. On or about January 8th, Purtell stated to Lil- 
îian Meeker that he had been unable to get the money, but that he 
would pay the balance from time to time in sums of $50 or more as 
he could get it. 

On or about the 23d day of January, 1913, and at the time the chat- 
tel mortgage was executed, Mrs. Meeker requested Purtell to fix up a 
paper for lier protection, and they went to an attorney at law where 
the mortgage in question signed by both parties was drawn up and 
executed. The mortgage is for the sum of $650 and interest. It was 
duly filed January 25, 1913. At the time of the payment of the $50 
to apply on the purchase price of the stock and fixtures Purtell paid 
to one C. W. Meeker $15 as one month's rent of the store being for 
the month of January, 1913. After the giving of the said chattel mort- 
gage, Purtell continued the business until on or about May 7, 1913, and 
during that time he made regular sales of merchandise in carrying on 
the business and also purchased stock for the business. The old stock 
remaining unsold can be and bas been separated from the new stock 
purchased by Purtell. 

There is no évidence of any agreement by Purtell to tum over the 
proceeds of the Sales made by him to Mrs. Meeker, and there is no 
claim that he did turn over any of such proceeds. 

The chattel mortgage executed as aforesaid recites the sale of the 
stock of goods and fixtures by Mrs. Meeker to Purtell and that $650 
of the purchase price remains unpaid. It also recites that Purtell is 
désirons of giving the second party a lien upon said stock of goods and 
fixtures as security for the payment of said sum of $650 in the manner 
hereinafter stated. This refers to the entire stock of goods as it then 
existed. The chattel mortgage then proceeds as f oUows : 

"Whereas, the said party of the first part has and hereby does agrée to pay 
to party of the second part the said sum of Ç650.00 with Interest thereon, as 
foUows: ïhe whole amount thereof to be paid within one year from the date 
hereof. With the privilège to first party to pay $25.00 or more thereon at any 
time during that period, and upon the payment of which, and the performance 
of the conditions hereln contalned to be performed on the part of the party 
of the first part, this obligation shall become null, inoperatlve, vold and of no 
elï'ect, otherwise to remain in full force and effect : Nqw this agreement wit- 
nesseth, that as security for the payment of the said sum, and of the per- 
formance of the conditions hereln mentioned, and for the purpose of creatlng 



IN EB PUBTBLL 193 

a lien upon the property hereinafter menOoned and party of the flrst part bas 
and hereby does sell and transfer to the party of the second part ail of the 
stock of goods and merchandise and ail the fixtures owned by first part in the 
store conUucted by flrst party on the south side of Main street in the village 
of Union, N. T., purchased of second party ; the intention being that said lien 
shall be a coritinuing securlty and lien ; that the first party shall hâve the right 
to sell the goods and merchandise above mentioned in the ordinary course of 
mercantile business the same as though this lien had not been given ; but that 
he shall at ail times keep said stock good, that is, that he shall, as nearly as 
possible, keep the stock of goods up to its présent standard, as to quantity and 
quality, and that this obligation shall remain and be a lien upon any and ail 
goods and merchandise that flrst party may put in said store in the place of 
goods sold or otherwise, and ail fixtures installed by him in connection with 
said business, until such time as this obligation is paid as aforesaid. And the 
party of tbe flrst part eovenants that he is the owner of said property and has 
the right to mortgage the same and that the same is Iree from ail liens and 
iucumbrances and are situate at the said store in the village of L'nion, N. Y." 

The chattel mortgage then contained the usual clause for taking pos- 
session in case of default and power of sale, etc. 

The trustée in bankruptcy contends, and the spécial master sq found, 
that the provision contained in the chattel mortgage that Purtell shall 
hâve the right to sell the goods and merchandise in the ordinary course 
of mercantile business the same as though the mortgage had not been 
given, but that he should at ail times keep the said stock good, up to its 
présent standard as to quality and quantity, and that the instrument 
should remain and be a lien upon any and ail goods and merchandise 
that the first party may put in said store in the place of goods sold or 
otherwise and ail fixtures put in the store in connection with the busi- 
ness makes the mortgage as to creditors and the trustée in bankruptcy 
null and void as being in fraud of creditors in view of the chattel 
mortgage law of the state of New York. 

It will be noted that there is no provision whatever for turning over 
the proceeds of the sales made by Purtell to Mrs. Meeker, or for using 
the proceeds of such sales to replenish and keep up the stock, or for a 
renevval of the lien by giving renewal mortgages or new mortgages on 
the new stock purchased. Purtell. was under no obligation to tum 
over the proceeds of the sales made by him to Mrs. Meeker or to in- 
vest same in other stock to take the place of the goods sold. He could 
under this agreement apply the proceeds of sales to his own use at 
will. He could fulfill his agreement as to keeping up the stock by us- 
ing other money or by borrowing money from others or by purchasing 
such goods on crédit. There is no agreement in this chattel mortgage 
and there was no agreement outside that the proceeds of sales of 
mortgaged property made by Purtell should apply in réduction of the 
debt or be turned over to Mrs. Meeker to apply in réduction of the 
debt. 

It has been held that a chattel mortgage on a stock of goods to be 
sold in regular course of business by the mortgagor is not invalid as to 
creditors which contains a provision for the sale thereof by the morc- 
gagor, provided the instrument also contains a provision obligating the 
mortgagor to turn over the proceeds of such sales to the mortgagee 
in réduction of the mortgaged debt. Hère there is no fraud. The 
mortgagor sells and turns the proceeds over in réduction of the debt, 
215 F.— 13 
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and creditors are in no wise injured. It has also been held many times 
that a chattel mortgage on a stock of goods containing a provision that 
tlie mortgagor may sell the same in regular course of business or other- 
wise for bis own benefit or in a mode and manner where the sale is for 
bis own benefit, be being at liberty to retain and use tbe proceeds of 
sucb sales as be sees fit, is fraudulent and void as to creditors, and, it 
being fraudulent and void as to creditors, it f ollows that such a mort- 
gage is fraudulent and void as to the trustée in bankruptcy. 

It is only necessary to cite on tbis subject tbe case of Skilton v. 
Codington, as Trustée in Bankruptcy, 185 N. Y. 80, 17 N. E. 790, 113 
Am. St. Rep. 885, reversing 105 App. t)iv. 617, 93 N. Y. Supp. 460. 
It is tbere beld that : 

"While permission glven the mortgagor to sell mortgaged ehattels, the pro- 
ceeds thereof to be applied in payment of the mortgage, does not render a 
chattel mortgage veid because in such case the proceeds of the sales must be 
treated as reducing the amount due on the mortgage, even though the mort- 
gagor should misapply them or refuse to pay them to the mortgagee, yet a chat- 
tel mortgage which expressly provides that the mortgagor may sell and dis- 
pose of the mortgaged property and apply the proceeds to the payment of the 
debt, 'excepting such portion thereof as is necessary for the expenses of the 
business or as he * * * may need to replenlsh or increase the said stock 
of goods,' is fraudulent as a matter of law and void as against creditors; 
since the mortgage does not require ail the proceeds of the mortgaged ehattels 
to be applied either on the mortgaged debt or to the acquisition of new prop- 
erty, but only the surplus after deducting the expenses of carrying on the busi- 
ness ; in effect it is an agreement that the mortgagor might conduct the busi- 
ness as if the mortgaged property was hls own, selUng and buying goods at 
his pleasure, and, if at any time he should be unsuceessful and be pressed by 
creditors, then the whole stock should be subject to the lien of the mortgage 
even against creditors from whom new goods might hâve been purchased." 

The same in effect is beld in Newman v. Peyser, 80 Mise. Rep. 404, 
141 N. Y. Supp. 422. 

There is notbing in Brackett v. Harvey, 91 N. Y. 214, to the con- 
trary. 

In the case now under considération for décision, there is notbing in 
the mortgage which requires the application of the proceeds of the 
sales made by Purtell to the purchase of new stock for the purpose of 
replenishing or increasing tbe stock of goods. No such requirement 
can be written into tbe mortgage by implication. It is not found there. 

Under thèse authorities and for thèse reasons, this court is cpmpelled 
to affirm the décision of tbe spécial master and hold that Mrs. Meeker 
can prove her debt, but that it is not a secured debt, and that the mort- 
gage as to creditors and the trustée is void. 

Ordered accordingly. 
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In re GEORGIA & F. BT. 

(District Court, S. D. Georgia, N. D. July 30, 1914.) 

Arbiteation and Awaed (§ 68*) — Eailboad Employés — Awaed — Exceptions. 
WUere a controversy between a railroad company and certain of Its em- 
ployés vvas sutjmitted to arbitration, without limitation as to the scope of 
the iiiquiry or any method prescribed as to how the arbitrators should 
ascerlaln a reasonable wage to be pald to the employés, which was one 
of tlio issues in controversy, as provided by Arbitration Act (Act July 
15, 101.3, c. 6, 38 Stat. 103), the award of the arbitrators was only subject 
to suL-h exceptions as attacked the jurlsdictlon, rlght, or authority of th§ 
arbitrators to détermine. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. §§ 
343-S51; Dec. Dig. § 68.*] 

In the matter of proceedings for the arbitration of controversies 
between the Brotherhood of Locomotive Engineers and the Brother- 
hood of Locomotive Firemen and Engineraen and the Georgia & Florida 
Railway, under Arbitration Act July 15, 1913, superseding the Erd- 
man Act. On exceptions to the Board of Arbitrators. Dismissed. 

Wm. IL Barrett, of Augusta, Ga., General Counsel for Georgia & 
F. Ry. 

Henry C. Roney, of Augusta, Ga., for Brotherhood of Locomotive 
Engineers and Brotherhood of Locomotive Firemen and Enginemen. 

SHEPPARD, District Judge. This case présents for considération 
certain exceptions, four in number, to the award of the arbitrators, in 
the matter of the controversy between the Brotherhood of Locomotive 
Engineers and the Brotherhood of Locomotive Firemen and Engine- 
men and the Georgia & Florida Railway. 

The contention between the parties arose over the application of the 
employés for an increase of wages. The provisions of the Newlands 
Act for the médiation and conciliation of controversies between rail- 
road companies and their employés, approved July 15, 1913, were in- 
voked, and a board of three arbitrators was organized in accord with 
the libéral terms of the act. Several matters of différence as to modi- 
fication of rules, hours of service, compensation while in attendance 
upon court as witnesses, and for an increase of pay were accordingly 
submitted for arbitration. The arbitrators qualified as provided, a 
written submission of the matters în controversy was entered into, and 
the hearing proceeded regularly to an award on ail the questions sub- 
mitted, and one of the findings allowed an increase of wages to the 
employés. 

Section 11 of the act, under which the arbitration was agreed upon, 
provides that the award and the papers and proceedings, including the 
testimony reiating thereto, certified under the hands of the arbitrators, 
and which shall hâve the force and efïect of a bil] of exceptions, shalJ 
be fîled in the clerk's office of the district court where the controversy 
arose, and shall be final and conclusive upon the parties to the agree- 
ment unless set aside for error of law apparent upon the record. The 
award was filed in compliance with the requirements of the statute. 

*FoT other cases see eame cjpic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r ludexw 
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Increased pay allowed to the employés was f rom 10 to 12 per cent, 
over the wages previously paid, and the method pursued by the board 
in determining that the employés were entitled to an increase of wages 
constitutes the subject-matter of four exceptions interposed by the 
railway to the legality of the award. 

Section 8 of the act provides that, when the award is filed in the 
clerk's office, it shall go into practical opération, and judgment shall 
be entered thereon at the expiration of 10 days, unless within such 10 
days either party shall file exceptions thereto for matter of law appar- 
ent upon the record. 

The first two exceptions noted in the brief inclnde an interprétation 
of the Word "arbitration" made by the chairman of the board at the 
conclusion of the argument, to wit, "AU matters of arbitration are mat- 
ters of compromise," and it is argued that if this principle, declared 
as the view of the chairman, influenced the award, it was error, but it 
is not disclosed by the record how this mère ipse dixit of one member 
of the board affected the award, and, as will be seen later from the 
disposition made of the exceptions, is not, in the opinion of the court, 
such error of law in contemplation of the statute as would justify a 
judicial review of the award. 

The second exception challenges the correctness of the issue before 
the board as expressed by Mr. Burgess, représentative of the employés 
at the hearing, viz. : 

"The petitioners or plalntlffs désire to state that, to our mind, this question 
Is devoid of any complex or intricate features. It is a simple problem as to 
whether the engineers and flremen on the Georgia & Florida Kailway recelvo 
the same compensation for similar services rendered as obtains on other roads 
in this southern territory." 

Under this exception it is also urged, in the nature of assignment 
of error, that other railroads in the same territory are paying better 
wages for similar services is not sufhcient of itself to authorize an in- 
crease in the wages of the employés in question; that there was no 
évidence that such increase was otherwise proper. Furthermore, that 
there was no évidence showing what wages were being paid to the 
same class of employés by ail the other roads in the same territory, 
nor the average of such wages. It is admitted that there was some évi- 
dence as to what wages were paid by some of the other roads in this 
territory; but the évidence showed, it is insisted, that there was a 
marked différence on the différent roads, especially between the smaller 
and the larger roads. 

The third exception challenges the principle adopted by the board, 
as substantially quoted from the award, namely, that there is no dif- 
férence in principle between the inability of a road to meet its operating 
expenses and its inability to pày dividends on its stock and interest on 
its indebtedness. In either event, as above stated, the employés for 
the service rendered hâve the first claim on the earnings of the road 
for a reasonable and just compensation. Therefore, in reaching the 
conclusion we hâve in determining the reasonable rate to be paid the 
employés, we hâve not considered the inability of the road to meet its 
operating expenses as an élément therein. 
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The fourth exception is stated in the language of pleader, as fol- 

lows : 

"The award fixing the wages is in contradiction to the principles found to be 
governiiig and unsupported by the testlmony. While declaring that the wag- 
tîs slîOTild be flxed solely according to what is paid by other roads In thls ter- 
ritory for llke service under similar conditions, the award fails to show that 
there is an existiug prevailing wage on said roads, which was adopted by the 
arbitrators, and shows aiHrmatively that they considered the average of only 
a lirnited number of roads; and fails to show that they considered in thi» 
average the wages on shorter roads." 

As has been already observed, this was a proceeding in arbitration 
of the controversy between the railway and its employés of a certain 
class, had in pursuance of the provisions of an act of Congress, July 
15, 1913. known as the Arbitration Act, adopted in lieu of the Erdman 
Act (Act June 1, 1898, c. 370, 30 Stat. 424 [U. S. Comp. St. p. 3205]), 
but containing snbstantially many of the provisions of the latter act, 
among them section 3, which reads: 

"That whenever a controversy shall arise between an employer or employer» 
and employas subject to this act, which cannot be settled through médiation 
and conciliation in the manner provlded in the precedlng section, such con- 
troversy may be submitted to the arbitration of a board of six, or, if the par- 
ties to the controversy prefer so to stipulate, to a board of three persons, 
which board shall be chosen in tlie foUowing manner : In the case of a board 
of three, the employer or employers and the employés, parties respectlvely to 
the agreement to arbltrate, shall each name one arbitrator; and the two arbi- 
trators thus ,chosen shall sélect the third arbitrator ; but in the event of their 
faflure to name the third arbitrator within five days after their first meeting, 
such third arbitrator shall be named by the board of médiation and concilia- 
tion. In the case of the board of six, the employer or employers and the em- 
ployés, parties respectlvely to the agreement to arbltrate, shall each name two 
arbitrators, and the four arbitrators thus chosen shall, by a majority vote, sé- 
lect the remaining two arbitrators ; but in the event of their failure to name 
the two arbitrators within flfteen days after their first meeting the said two 
arbitrators, or as many of them as bave not been named, shall be named by 
the board of médiation and conciliation." 

Section 4 provides : 

"Sec. 4. That the agreement to arbitrate : First Shall be In writing. Sec- 
ond. Shall stipulate that the arbitration is had under the provisions of thls 
act. Third. Shall state whether the board of arbitration is to consist of three 
or six members. Fourth. Shall be slgned by duly accredited représentatives of 
the employer or employers and of the employés. Fifth. Shall state spedÂ- 
cally the questions to be submitted to the said board for décision. Sixth. 
Shall stipulate that a majority of said board shall be compétent to make a 
valid and binding award. Seventh. Shall flx a period from the date of the 
appointment of the arbitrator or arbitrators necessary to complète the board, 
as provided for in the agreement, within which the said board shall commence 
its hearings. Eighth. Shall flx a period from the beginning of the hearlngs 
within which the said board shall make and file its award; provided, that 
thls period shall be thirty days unless a différent period be agreed to. Ninth. 
Shall provide for the date from which the award shall become effective and 
shall fix the period during which the said award shall continue In force. 
Tenth. Shall provide that the respective parties to the award will each faltb- 
fully exécute the same. Eleventh. Shall provide that the award and the pa- 
pers and proceedings, ineluding the testlmony relating thereto, certifled under 
the hands of the arbitrators, and which shall hâve the force and effect of a. 
bill of exceptions, shall be flled in the clerk's office of the District Court of th* 
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United States for the district whereln the controversy arises or the arbltratlon 
Is entered into, and shall be final and conclusive upon the parties to tlie agree- 
ment unless set aslde for error of law apparent on the record. • * • " 

The several matters in controversy, including the rate, of wages to 
be paicl employés for 100-miles run, was submitted in writing as pro- 
vided in the statute to the board, duly selected by the parties for in- 
quiry and adjudication. Upon thèse issues a hearing was had, and a 
volume of testimony was taken, and large number of exhibits were 
filed, resulting in the award by a majority of the board, which found 
that the employés were entitled to an increase of wages. 

It is observed by the express terms of the statute that the award 
shall be final and conclusive upon the parties unless set aside for error 
apparent upon the record. Thus, we are met at the threshold of the 
investigation with the query: Do the exceptions stated above présent 
within the purview of the statute such errors of law as can be reviewed 
by the court? The only précèdent that has rewarded the industry of 
the court for construction of the act in question is the case which 
construed the Erdman Act. In re Southern Pacific (C. C.) 155 Fed. 
1001, where the provisions of the statute for review by the court for 
errors apparent upon the record were presented. There it was held 
that an arbitration under the former (Ërdman) Act, containing essen- 
tially the same provisions as section 4 of the présent act, was substan- 
tially a common-law arbitration, and the power and authority of the 
board rest solely on the written submission entered into by the parties, 
which limits and détermines not only the rights of the parties, but also 
the extent of the powers of the arbitrators, and that the submission is to 
be construed according to the rules governing contracts and not those 
governing pleadings. By référence to paragraph 5 of section 4, it is 
required that the agreement shall state specifically the matters to be 
submitted to the board for its décision. The agreement entered into 
between the parties stipulâtes, with other things, that the controversy 
concerned conditions of service, and rate of wages to be paid, and we 
hâve already seen that the arbitration was pursuant to the provisions of 
the act, and one of the questions submitted to the board for décision 
was whether the employés of a class named should receive certain com- 
pensation. Neither party to the agreement proposed any rule or theory 
limiting the scope, or defining the basis on which a reasonâble wage 
should be ascertained. Obviously, it was the right of either party 
under the statute to hâve prescribed the scope of the inquiry, and to 
hâve defined the principles of law or conditions of f act upon which the 
inquisition was to proceed and the award to be established. Doubtless, 
any departure from accepted rules, or failure on the part of the board 
to follow the adopted criteria, or the nonobservance of the restrictions 
imposed by agreement upon the latitude of the board's investigation, 
would bave been cause for error apparent upon the record to which 
exception would lie as provided in the statute. 

There were, however, no limitations by the agreement to arbitrate 
put upon the scope of inquiry, or any method prescribed as to how 
the board was to ascertain a reasonâble wage to be paid the employés. 
It appears that the alleged errors presented by the exceptions raise 
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questions of mixed law and f act put in issue by the submission with- 
out limitation, and having been heard and determined by the court con- 
stituted by consent of the parties called to arbitrate, that is to say, 
to hear, compare, adjust, and adjudicate the controversies, is as con- 
clusive of the matters submitted, as well as the process by which they 
were reached, as the verdict of a jury. It would seem on the facts 
that their judgments are reviewable for only such errors as would 
warrant setting aside a common-law arbitration — such error as goes to 
jurisdiction, right or authority of the court to détermine. The award 
has not been assailed, it will be observed, on any ground that would 
avoid it for lack of jurisdiction ; or any ground that would be cause 
for setting aside the award of a common-law arbitration; it is not pre- 
tended that it was not a legally constituted board, or that the statute 
under which it was organized was invalid, or that the board traveled 
beyond the scope of the matters properly submitted by agreement of 
the parties. By the agreement, the parties accepted the modus oper- 
andi of the statute for a speedy and expeditious adjustment of their 
différences, and thereby voluntarily waived any rights to bave the ques- 
tions involved determined by the strict and cumbersome rules of the 
courts of law. Arbitration, it is agreed, generally is a substitution by 
consent of the parties of a simple expeditious tribunal in lieu of courts 
whose procédure is circumscribed by definite rules of law. 

Reviewing an arbitration proceeding authorized under a statute of 
Michigan for conciliation and arbitration of controversies arising be- 
tween employés and employers where the award was attacked because 
the board exceeded its jurisdiction, the Suprême Court of Michigan in 
the course of its opinion said: 

"To hold that tlie iDtervention of thls court may be Invoked to supervise, 
control, and direct tlie court of médiation and arbitration, to review Its pro- 
ceedings, and reverse its awards because it has not foUowed the technical 
methods and rules applied in ordinary judicial proceedings, to deprive it of 
its summary influence or power — if 'power' is an appropriate terni to use — 
by dragging through the courts proceedings which the law attempts to hâve 
disposed of in ten days," would, lu our opinion, "thwart the purpose of the 
act, and turn the court of conciliation and arbitration into the ordinary tribu- 
nal, with its attendant evils of technicality, delay, and expense to litigants." 
Pingree et al. y. State Court of Médiation & Arb., 130 Mich. 237. 89 N. W. 
Text 946. 

Such courts are not confined in their scope of inquiry, nor in their 
déterminations of questions before them, by technical rules of law that 
would possibly détermine issues in a court of justice, but are subject 
to the broad terms of the statute under which they are organized. 
New Orléans City & L. R. Co. v. State Board of Arbitration, 47 La. 
Ann. 874, 17 South. 418; Standard Ency. vol. 2, 663; 3 Cyc. 728. 

It is plain from the text of the act that Congress, appreciating the 
necessity of a forum for the arbitration of distracting controversies 
which often arise between employés and employers, established a 
tribunal to which the parties at their option might resort for a speedy 
détermination of such controversies on their merits, without the de- 
lays incident to trials in courts of law. If the awards of such courts 
are to be set aside on technical grounds, or because their proceedings 
were not according to the rules of law, it would tend to set at nought 
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the good offices of Congress as expressed by the act and leave to the 
courts at last, in spite of législation to the contrary, the settlement of 
such controversies. It was undoubtedly the intent of the Législature 
that such awards should be final except for such error that would avoid 
the proceedings ab initio. 

The exceptions should be dismissed, and the award affirmed, and it 
will be so ordered. 



PENOZA et ux. V. NORTHERN PAC. RT. CO. (No. 2762.) 
(District Court, W. D. Washington, N. D. June 24, 1914.) 

1. Courts (§ 363*) — Fédéral Courts — Rules of Décision — State Statutes. 

In a suit in a fédéral court for the wrongful death of a child, the meas- 
ure of damages is controlled by the statutes of the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 939-949; Dec. 
Dig. § 363.*] 

2. Death (§ 89*) — Death of Mince — Action bt Parents — Damages — Mental 

suffebing. 

Rem. & Bal. Code, § 183, authorizes parents to recover for the wrong- 
ful kllling of a minor child such damages as to the jury shall seem just 
under ail the circumstances. Section 194 provides that no action for Per- 
sonal injury to any person, occasioning his death, shall abate, if he hâve 
a vvife or child living, or, leaving no wlfe or issue, if he hâve dépendent 
on him for support and résident withtn the United States at the time of 
his death, parents, etc., who are authorized to sue. Section 184 déclares 
that a father, or, in case of his death or désertion of his family, the 
mother, may maintain an action as plaintiff for the death of the child. 
Beld, that under such statute no recovery can be had by a parent for 
mental suffering, pain, and anguish sustained and suffered as the resuit 
of the wrongful killing of a niinor child, but thé damages are limited to 
the pecuniary loss resulting from such death. 

[Ed. Note.— For other cases, see Death, Cent. Dig, § 118; Dec. Dig. 
§ 89.*] 

At Law. Action by Joseph Penoza and another against the North- 
ern Pacific Railway Company. On motion to strike an allégation of 
mental sufifering, pain, and anguish from plaintiff's amended com- 
plaint. Granted. 

Martin Korstad and E. G. Mills, both of Seattle, Wash., for plain- 
tiffs. 

C. H. Winders, of Seattle, Wash., for défendant. 

NETERER, District Judge. The plaintiflfs haye instituted action 
against the défendant for damages on account of the death of plain- 
tiflfs' minor son, alleged to bave been caused by the négligence of the 
défendant, and allège as a basis for recovery, as follows: 

"ïhereby causing plaintifC great mental sufCerlng, pain, and anguish, and 
damages through the loss of his services." 

The défendant bas filed a motion to strike from the complaint "great 
mental sufifering, pain, and anguish," on the ground that it is incom- 
pétent, irrelevant, and immaterial. 

*For other cases see same topic & i nximbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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[1,2] The question for décision is the right of recovery for grief 
or anguish occasioned by reason of the death of a child. The measure 
of damages in this case will be controlled by the statutes of the state 
of Washington. The sections of the statute which are pertinent to the 
issue hère are sections 183 and 194 of Remington & Ballinger's Code, 
which provide: 

" * * * When the death o( a person Is caused by the wrongful act or 
neglect of another, bis helrs or Personal représentatives may maintain an ac- 
tion for damages against the person causing the death. If the deceased leave 
no widow or Issue, then his parents * * ♦ who may be dépendent upon 
hini for support and who are résident within the United States at the time 
of his death, may maintain" an action for damages. 

"In every such action, the jury may give sueh damages, as under ail clr- 
cumstances of the case may to them seem just." 

"No action for a personal Injury to any person occasioning his death shall 
abate, nor shall such right of action détermine, by reason of such death, If 
he hâve a wlfe or child llving, or leaving no wife or Issue, If he bave dé- 
pendent upon him for support and résident within the United States at the 
time of his death, parents. * • * But such action may be prosecuted 
* * * in favor of bis parents * « * who niay be dépendent upon 
him for support, and résident within the United States at the time of his 
death." 

And section 184 of Remington & Ballinger's Code, which provides : 

"A father or in case of the death or désertion of his family the mother, may 
maintain an action as plaintiff for the Injury or death of a child." 

The authorities cited by counsel for the plaintiff to sustain his con- 
tention that a recovery can be had for mental sufferîng on the part of 
the parents are, almost without exception, cases where the plaintiff had 
suffered from outraged feehngs, shame, humiliation, disgrâce, mental 
pain and anguish, occasioned by the conduct of the défendant towards 
the plaintiff, or the property of the plaintiff, which directly affected 
the physical possession and occasioned the pain and anguish by rea- 
son thereof. The statutes of Washington do not authorize damages 
to be given for suffering of the deceased, nor for grief and sensé of 
bereavement on the part of surviving relatives. Only the direct pe~ 
cuniary loss to the parents of the deceased are considered in estimat- 
ing the damages to be recovered. This statute was construed by the 
Suprême Court of Washington in Hedrick v. Ilwaco Ry. & Nav. Co., 
4 Wash. 400, 30 Pac. 714, in which the court held that while the parent 
could maintain an action for damages for loss of services of his minor 
child, at common law, the object of the statute was to create a new 
and independent right of action for the loss of services subséquent to 
the death, and held : 

"The measure of damages In such cases Is the value of the chlld's services 
from the time of the injury untll he would hâve attained the âge of ma- 
jority, taken In connection with his prospects In llfe, less the cost of his sup- 
port and maintenance. To this may be added, In proper cases, the expense of 
nursing and médical treatment, and In some jurlsdlctlons even funeral ex- 
penses." 

The measure of recovery was not enlarged by the amendment of the 
act of 1909, I^aws of Washington 1909, pp. 425 and 566. Nor does 
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the language, "who may be dépendent for support," restrict recovery 
to actual need. The Suprême Court of Washington, in Kanton v. 
Kelly, 65 Wash. 617, 118 Pac. 890, 121 Pac. 833, quoted from Bortie 
V. N. P. Ry. Co., 60 Wash. 552, 111 Pac. 788, Ann. Cas. 1912B, 731, 
as follows: 

"While we would not glve It such a strict construction as to say" they 
must be "whoîly dépendent, or that the parent must hâve no means of sup- 
port or llvelihood other than the deceased, such a construction belng too 
harsh and not in accordance with the hnmane purpose of the act; neverthe- 
less there must be some degree of dependency, soroe substantial dependency, 
a nécessitons want on tlie part of the parent, and a récognition of that ne- 
cessity on the part of the chlld.'"' 

No case has been called to our attention, nor hâve we been able to 
find any, where a recovery is permitted for grief and mental anguish 
except in states where exemplary damages may be recovered, and a 
rule has been established differing from the statutes of Washington. 

The closing provision of section 183, supra, "the jury may give such 
damages as under ail of the circttmstances of the case may to them 
seem just," cannot aid the plaintiffs or enlarge their right of recovery. 
This undoubtedly has référence to the mode and character of proof 
with relation to the pecuniary damages authorized by the statute, and 
the difficulty in establishing such damages. In Atrops v. Costello, 8 
Wash. 149, 35 Pac. 620, the Suprême Court of Washington uses this 
language : 

"We are satisfled that the great weight of authorlty sustains the doctrine 
that judgment can be obtained in the absence of proof of spécial * • * 
damage. It is true that a great many of the cases whieh sustain this position 
are in states where exemplary damages are allowed in cases of this lîind; 
but the gênerai doctrine is stated on the broad grouud that proof of spécial 
damages is impracticable, and that no spécifie loss occasioned by the death of 
a child Is necessary, for the reason that calculations of this kind are withln 
the spécial province of the jury, and that the Jury is as well calculated, 
kuowing the âge of the child, her health, her habits, her character, and the 
station in llfe of her parents, to Judge of the pecuniary loss to the parents, 
as wltnesses who might be called to testlfy." 

"This, In effect, means that the damages shall rest In the sound discrétion 
of the court or jury, a discrétion to be exerclsed in vlew of the fact 'that such 
damages are to be measured by what shall falrly seem tlie pecuniary Injury 
or loss to the plaintlfC.' " In re Calîfornla Navigation & Improvement Co. 
(D. C.) 110 Fed. 670, at page 676, citing Morgan v. Southern Pacific Co., 95 
Cal. 501, 30 Pac. 601. 

In Atkeson v. Jackson Estate, 72 Wash. 239, 130 Pac. 102, the Wash- 
ington Suprême Court held that substantial damages for the death of 
a baby girl could be recovered without proof of spécial pecuniary loss, 
and no recovery was included for wounded feelings of grief or mental 
suffering on the part of the parents. To the same efïect is Mesher v. 
Osborne, 75 Wash. 439, 134 Pac. 1092, 48 L. R. A. (N. S.) 917. 

3 Sutherland on Damages (Ed. 1883) p. 282, uses the following lan- 
guage : 

"It Is only for pecuniary Injuries that this statntory rlght of action is glven, 
and neither pain and sufl'ering of the deceased, nor the grief aud wounded 
feelings ol his surviving relatives can be taken into account In the estlmate 
of damages." 
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The same author ([1903 Ed.] p. 3704) says: 

"There is almost entire harmony In denying a recovery for mental sufferlng 
of the beneficiaries of the deceased, or as a solatium." 

"The jury is not authorized to take into considération the mental snffer- 
ing of the beneficiaries designated by the statiite and award in solatium for 
the beréavement and grief occasioned hy the death, but must give compensa- 
tion for pecuniary les? only. Such injuries to the sentiments or aiïections, 
vvhich are fre(iuent!y designated sentimental damages, are not capable of 
measurement." 13 Cye. 1373, par. 6. 

A considération of the statutes o£ Oregon, California, and lowa, 
which are similar to the Washington statute, and the construction 
placed upon thèse statutes by the United States District Court, will 
shed much light upon the issue hère. 

In Re CaHfornia Navigation & Improvement Ce. (D. C.) 110 Fed. 
670, at page 676, Judge De Haven says: 

"This statute does not authorize damages to be given for the suffering of 
the deceased, nor for grief and sensé of beréavement on the part of surviv- 
ing relatives." 

Section 377 of the California Code of Civil Procédure, then under 
considération, provides : 

"When the death of a person not being a minor Is caused by the wrongful 
act or neglect of another, hls heirs or personal représentatives may maintain 
an action for damages against the person causing the death, or, if such per- 
son be employed by another person v^ho is responslble for his conduct, then 
also against such other person. In every action under thls and the preceding 
section, such damages may be given as under ail of the circumstances o£ the 
case may be just" 

In Holmes, Adm'r, v. Oregon & California Railroad Company, 5 
Fed. 523, Judge Deady cites with approval 2 Thompson on Nég- 
ligence, 1289, § 90, in which the follovving language is used: 

"Under similar statutes of other states, It has been generally held that 
the rule upon which damages should l)e assessed in this class of cases is as 
for a pecuniary injury, and not solatium or solace for feelings of mental suf- 
fering." 

See, also, Ladd v. Foster et al. (D. C.) 31 Fed. 827; Kelley v. Cen- 
tral Railroad Co. of lowa (C. C.) 48 Fed. 663. 

In the latter case, Judge McCrary, in charging the jury in a dam- 
age case, stated : 

"In a case of this cbaracter you are not to take Into acr^unt the pain or 
suffering (jf the deceased, nor the wounded feelings nor grief of hls survivlng 
relatives in fixing the damages. What you are to ascertain and by your ver- 
dict décide, if you corne to the question, is what, according to the évidence, 
would hâve been the probable pecuniary benefit to the estate of the de- 
ceased from the continuance of hls life." 

It is manifest that the measure of damages must be based upon pe- 
cuniary injury or loss, and that the motion to strike should be granted. 



204 215 FEDERAL REPORTES 

MAHGARETB STEIFF, Inc., V. BING. 
(District Court, S. D. New YorTs.. July 20, 1914.) 

1. Tkadb-Makks and Tradb-Names (§ 68*) — "Unfaib Compétition." 

"Unfair compétition" consists In selling goods by means which shock 
judicial scnsibilitles. 

[Ed. Note. — For ottièr cases, see Trade-Marlss and Trade-Names, Cent. 
Dig. §§ 69, 70 ; Dec. Dig. § 6«.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7174, 7824.] 

2. Tbade-Makks and Trade-Names (§ 67*) — Unlawful Compétition— Justi- 

fication— Décisions oF FoEEiQN Courts. 

It was no défense to a suit in the fédéral courts for unlawful compéti- 
tion in tlie sale of stufCed animal toys manutactured in Germany that 
defendant's acts were not violatlve of the German law, which glves no 
protection to simulation of articles unprotected by patent or some form of 
copyright. 

[Ed. Jjote. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 64-68 ; Dec. Dig. § 67.*] 

3. Teade-Marks and Trade-Names (§ CS*)— Unlawful Compétition — Excel- 

lence OP PBODUCT— NOVELTY. 

Excellence of a new product or novelty affords no ground for prevent- 
Ing compétition unless it is unfair and tends to palm off the goods of de- 
fendant for those of complainant. 

[Ed. Note. — For other cases, see Trade-Marlis and Trade-Names, Cent. 
Dig. §§ 69, 70; Dec. Dig. § 68.*] 

4. Trade-Marks and Tkade-Names (§ 70*) — Unlawful Compétition. 

The borrowing by a newcomer in trade from the first maker of some- 
thing not nece&sary to the excellence of the product nor required for func- 
tional perfection, but wlùch is almost invariably cleverly calculated to 
attract and fix the attention or please the eye of the careless, Is what con- 
stitutes unlawful compétition; but the deviser and maker of an unpat- 
euted and uncopyrlghted novelty may not object to the making of a com- 
petlng novelty and the sale thereof In fiercest compétition, so long as what 
conipetes is the essential tliing stripped of ail those attributes which do 
not make the article any better, but enable or assist a careless public to 
, remember what the thing Is. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i§ 72, 73 ; Dec. Dig. § 70.*] 

5. Trade-Marks and Trade-Names (§ 70*) — Unlawful Compétition — Ani- 

mal Toys. 

Where complainant had built up a large business in the manufacture 
and sale of stutfed animal toys, manufactured with artistlc cleverness to 
represent the natural animais through the use of photographs, etc., de- 
fendant was not entitled to manufacture and sell competing toys made 
from toys manufactured by complainant as models, but was entitled to 
manufacture and sell such competing toys so long as they were manufac^ 
tured from defendant's own photographs and models, though of the same 
materials, coloring, etc. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 72, 73 ; Dec. Dig. § 70.*] 

In Equity. Suit by Margarete Steiflf, Incorporated, against John 
Bing. Decreé for complainant. 

Plans von Briesen, of New York City, for complainant 
Archibald Cox, of New York City, for défendant. 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Kep'r Indexas 
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HOUGH, District Judge. This case has been heard on compîainant's 
motion for injunction pendente lite, the motion granted, and order af- 
firmed on appeal. 206 Fed. 900, 124 C. C. A. 560. 

An action closely related (being against defendant's vendee for re- 
selling the same articles concerning the original sale of which.complaint 
is made herein) has also been to the Circuit Court of Appeals, and tem- 
porary injunction granted. Steiff v. Gimbel, 214 Fed. 569, 131 C. C. A. 
21, April 7, 1914. 

If complainant on this hearing confined its prayer for relief to a con- 
tinuance of the preliminary injunction with a provision for an account- 
ing, it would be enough to refer to the cases already decided and grant 
the decree. But by évidence and argument complainant demands so 
much more than it already has that the matter requires considération 
differing from that heretofore necessary. 

The Steiff corporation manufactures in Germany, and sells the world 
over, a kind of toy, which by its origin causes a certain sympathy for 
its maker. Margarete Steiff was a hopeless cripple who made from 
felt and plush and stufEng imitations of animais and men, with such 
mechanical cleverness, some artistic ability, and so much insight into 
the childish mind, that from her sick room went out a stuffed toy or 
doll vk'hich had not long to wait for enthusiastic welcome in nurseries of 
every land. Miss Steiff died in 1909 at the âge of 63, before which time 
the business of toy and doll making was incorporated, and occupied 
(and still occupies) the time and energy of her several nephews ; who 
appear now to own and manage it. The volume of business is illustrat- 
ed by the statement that within a short time (apparently a single year) 
$1,000,000 were received for"teddy-bears" alone. 

However unusual in origin this business is, it has long been like any 
other commercial enterprise, and can claim no immunity from com- 
pétition, other than such as is accorded to other concerns, whose 
foundations were not laid by a crippled aunt of singular ability. 

Bing, the défendant, is an American citizen, and also the salaried 
agent of another German corporation which has for a long time made 
toys, but until lately not stuffed animais. 

In the spring of 1913, Bing determined to compete with Steiflf in 
the American market for toys of this description. At that time the 
Steiff toys were and long had been well known in the United States, 
commanded a good price, and although some few stuffed toys were 
known as the product of other manufacturers, it is I think true that 
the average buyer for retail toy sellers regarded the Steiff stuffed ani- 
mais and dolls as almost if not quite in a class by themselves, so nearly 
did they monopolize the market. 

Bing Bros., the house for which défendant is agent, is a large con- 
cern, with a widely extended business, and any compétition from them 
would probably be serions; it is on this hypothesis only that I can 
explain the vigor with which this litigation has been pressed. 

When défendant undertook compétition, however, his principals had 
not actually begun the manufacture of what they wanted to sell. 
Theref ore a number of Steiff toys were procured ; compîainant's tags 
and marks partially removed, and the public invited to order from 
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Bing articles like the Steiff spécimens shown — and at a considérable 
réduction froin Steiff priées. 

I am not satisfied that Bing or his clerks told customers that Bing 
Bros, had made those samples. Customers were buyers for stores, and 
such taies -woukl hâve been silly and useless. Silly because many of 
the samples (e. g., éléphants) still bore marks proclaiming to the prac- 
ticed eye their Steiff origin ; and useless because such buyers did not 
care who made the samples if Bing filled the order as per sample. 
But défendant did promise to make and sell something, using as a 
basis therefor not his own observation of nature, nor his own inven- 
tion, but merely the mechanical skill of a journeyman in copying what 
complainant had perfected, and in so doing copying also some things 
which did not prétend to imitate nature, but were merely fanciful cré- 
ations of complainant — e. g., the piebald coloring of the so-called "Cir- 
cus-Horse" which Bing promised>to sell to Hauser. 

[1] "Unfair compétition" consists in selling goods by means which 
shock judicial sensibilities ; and the Second Circuit bas long been very 
sensitive. Thèse proceedings of Bing were enjoined, but in carefully 
narrowed language, as foilows: (1) From selling, offering for sale, 
or filling orders with any toy animais or similar articles which in un- 
necessary détails as to marking, décoration, wheels, and the like, and 
in détail of form and construction, are reproductions and duplicates of 
the toy animais heretofore originated and made and sold by the com- 
plainant. (2) From exhibiting toy animais made by the complainant 
as samples of toys made by his principal and sold by him. 

Though as above stated, I do not believe (after a full hearing) that 
défendant made or caused to be made the false représentations as to 
origin of samples, of which he was accused, and (apparentiy) convicted 
— on afSdavits, yet it is impossible to approve the method of compéti- 
tion chosen by him and his principals. 

[2] It is an excuse, but not a justification, that what he did would 
apparentiy hâve passed muster with the German courts, which give no 
protection to simulation of articles unprotected by patent or some form 
of copyright. Before 1913 there had been litigation in Germany be- 
tween the Steiffs and Bings, and, while it is described in a very unpro- 
fessional manner in the évidence, I think it clear that in resuit the Bings 
considered themselves f ree to use Steiffs' unpatented or "unregistered" 
products in any way they chose. 

The existing injunction against such use of the Steiff product is the 
penalty for that mistake. That error had been committed the Bings 
admitted, canceled (it is said) as far as possible the orders of 1913- 
based on the Steiff samples or models, and undertook to produce, by 
studying nature, animais of their own, in time for the 1914 market. 

There are in évidence now 18 spécimens of defendant's 1914 make, 
and a catalogue of what the Bings now manufacture. The catalogue 
list covers ail the spécimens referred to, and more; but shows an out- 
put far less varied than that of complainant. Défendants hâve not 
ventured upon dolls at ail, nor hâve they made animal-like figures 
dressed in human clothing (e g , the "cat-baby," the "bear-lady") which. 
are set forth in great variety in Steiff's catalogue. 
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The exact point litigated now is whether défendant can sell his prin- 

cipals'. 1914 product. 
The bill charges that: 

The SteifC animais "are not a mère mechanlcal output, but each klnd of 
animal and each animal itself is given particular attention, so that it may 
be in itself an artistic and individual représentation of the animal it is sup- 
posed to represent." 

It is also said to be "a comparatively easy matter for a competitor, 
without investing any capital or using any ingenuity to dismember one 
of your orator's animais and mechanically duplicate each part thereof." 

The prayers for relief now insisted on are that défendant be en- 
joined from selling "any toy animais which in appearance are the same 
or substantially the same as the corresponding toy animais sold" by 
complainant; and also from "doing any act * * * whereby the 
trade or the public may be lilîely to believe that toy animais of the 
style, configuration, appearance, color and get up (of Steifïs') can be 
lawfully made and placed upon the market by any person, firm or cor- 
poration other than complainant." 

I think this is a far more extrême claim for protection from com- 
pétition called unfair, than has ever yet been made even in this cir- 
cuit, and can be shown by complainant's own évidence to amount to 
a demand for monopoly. 

[3] The bill itself déclares each Steifï animal to be an "artistic and 
individual représentation" of the original, and the évidence shows that 
the living model is studied, photographs taken, and patterns made, in 
order that when plush, felt, or velvet is eut to the pattern and sewn 
together, stuffing will fill out the skin (so to speak) into an attractive 
verisimiHtude of the model. It may be safely said that, within the lim- 
itations of the materials employed, Miss Steifif and her successors hâve 
come remarkably near to nature, and often produced something not 
unworthy to be called artistic. But that ail this afïords no reason for 
either protection or monopoly is very clear. The excellence of a new 
product may afford an explanation of fîerce compétition therein, but 
mère excellence or novelty afïords no ground whatever for preventing 
that compétition if the fight be fair. 

[4] What makes the fight unfair is always the borrowing by the 
newcomer from the first maker of something not necessary to ex- 
cellence of product, not required for functional perfection, yet almost 
invariably cleverly calculated to attract and fix the attention, or please 
the eye of the careless. But the deviser and maker of an unpatented 
and uncopyrighted novelty cannot object to having any one make and 
sell that novelty in fiercest compétition, as long as what competes is 
the essential thing, stripped of ail those adjuncts or attributes, which 
like the name of "Uneeda" biscuit, or the shapes of Rushmore's flare 
front light and the Klaxon horn, do not make the essential thing any 
tetter, but enable or assist a careless public to remember what the 
thing is. 

It is therefore of prime importance in any case of alleged unfair 
compétition to ascertain what is the essential thing dealt in by both 
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parties, and to separate essentials from accidents, functîons from ad- 
juncts, and advertising from everything. 

Name, color, form, and shape are rarely essentials in function, yet 
they may be, and are liere. In so far as the Steiff animais copy or 
reproduce nature, so far they can claim no protection, for every one 
can do that. 

[5] The final inquiry is, therefore, What hâve Bing Bros, donc since 
acquiescing in the temporary injunction herein? Hâve they merely 
"dismembered" complainant's animais and "mechanically duplicated 
each part thereof " ? I sec no reason to think so ; on the contrary, they 
hâve employed their own artists, taken their own photographs, made 
their own models; and if (as is the case) many of the résultant figures 
look just like the corresponding Steiff animais, the reason is that both 
parties hâve attained the same degree of success in doing the same 
essential thing, e. g., imitating a horse in stuffed plush. 

Indeed, in some instances (e. g., éléphants) the Bing product is plainly 
nearer nature than is Steiff. 

Con:plainant under our lavv was right in complaining that Bing used 
Ste'iff samples to sell potential Bing manufactures ; but when claim 
is made that, because Steiff has produced artistic plush statuettes of 
certain animais, no one else can do the same, the monopolistic position 
is clearly seen. 

If défendant had undertaken to rival the Steiff Company in gro- 
tesques, comical dolls, or singular variants from normal animais, a dif- 
férent and perhaps doser question would hâve arisen ; but I am sure 
that both parties hâve equal right to copy nature, and both are now 
doing it. 

That one is a pioneer and the other a follower is legally unim- 
portant ; indeed, as long as nonfunctional peculiarities are not poached 
upon, the labor and discovery of the pioneer is for the benefit of the 
public, even a competitor. 

The existing injunction will be in the main continued and made per- 
manent ; the final decree will also specifically refuse any further or 
other injunction, and adjudge that none of the so-called 1914 exhibits 
unfairly compete with complainant. 

I am not advised whether an accounting is now wanted. If one is 
demanded, the question of costs will await final decree ; if accounting 
is waived and final decree now entered, défendant will pay the costs. 
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UNITED STATES v. D'OLIEE ENGINBEKING 00. 

(District Court, E. D. Pecnsylvania. July 17, 1914.) 

No. 25ie. 

1. CouErs (§ 262*) — Fédéral Courts — Equitt Jubisdiction — Remedt at 

LAW- — RECOVEEr OE OVERPAi'MENI. 

Under Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1163 [U. S. 
Comp. St. Supp. 1911, p. 237]) § 267, providing that suits in equity shall 
not be sustained In any court of tbe United States in any case wtiere a 
plain, adéquate, and complète remedy may be had at law, assumpsit for 
mouey had and recelved is the proper remedy to recover money paid un- 
der a mistake of fact. 

[Ed. Note.— For otlier cases, sce Courts, Cent. Dig. §§ 797, 798; Dec 
Dig. § 262.*] 

2. Payment (§ 85*) — Recoveet of Money Paid undee Mistake — Miscalcula- 

TION. 

Défendant contracted to furnish two boller plants for the Canal Zone, 
one at Gatun and the other at Miraflores, the prlce to be determined by 
an effielency test ; plaintiff agreelng to pay $1,000 above the contract 
price as a bonus for each 1 per cent, of eftieiency above 65, and défend- 
ant agreeing to suffer a déduction of $1.000 for each 1 per cent, of ef- 
ficieucy below 65. The engineers, in making the test, erred in adopting 
as a factor in determining the evaporation the total beat in superheated 
eteam, instead of the total beat in saturated steara, so that the boilers 
were erroneously reported to hâve a greater efficieucy than the test dem- 
onstrated that they had, on which l'eport the government paid défendant 
$10,.331.65 in escess of the amount to which défendant was rightfully en- 
titled. Held, that the escess so received was without considération, and 
défendant was liable to refund the same as money paid under a mutual 
mistake of fact. 

[Ed. Note.- For other cases, see Payment, Cent. Dig. §§ 272-281 ; Dec 
Dig. § 85.*] 

At Law. Action by the United States against the D'Olier Engineer- 
ing Company. On demurrer to plaintiff's statement of claim. Over- 
ruled, with leave to answer. 

Warren C. Graham, Asst. U. S. Atty., and John C. Swartley, U. S. 
. vtty., both of Philadelphia, Pa. 

Vvin. ij. .viiig, ci Washington, D. C, for défendant. 

THOMPSON, District Judge. This is a suit in assumpsit for 
money had and received, brought to recover the sum of $10,331.65, al- 
leged to hâve been paid through a mistake of fact, with interest from 
May 1, 1910. The statement recites that the United States, through 
the Isthmian Canal Commission, had a contract with the D'Olier En- 
gineering Company, dated November 17, 1908, for the érection of two 
boiler plants, one at Gatun and the other at Miraflores, in the Isthmus 
of Panama, at a price of $60,335 for each plant. The price of the 
boilers, according to the contract, was based upon an efficiency of 65 
per cent, developed by a certain test provided in the contract. In case 
the efficiency fell short of 65 per cent., the price of the plant was to 
be reduced $1,000 for each 1 per cent, below the efficiency percentage, 
and should the test demonstrate that the efficiency exceeded 65 per 

'For othfr cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, &, Rep'r Indexes 
215 F.— 14 
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cent. $1,000 was to be added for each increase of 1 per cent, above the 
efficiency percentage. It was provided in the contract that : 

"There shall be conducted on at least one boller of said plant an officiai 
test ruade by the engineer of the commission in charge or his deputy desig- 
nated for the purposé aud an offlc-ial représentative of the contractor, * * * 
and the same to be conducted under the conditions described in paragraph 4 
of the spécifications given under item 1 of circular No. 444." 

There were subséquent amendments of the contract, but there was 
no amendment of the provision in relation to the payment of $1,000 
for each 1 per cent, of efficiency above 65. The statement avers that 
the plant at Gatun was tested in accordance with the contract, and 
from the record of the test the engineers having charge of the matter, 
as provided in the contract, made computations and found that the 
boiler had attained an efficiency of ' 79.72 per cent., an excess of 14.72 
over the efficiency prescribed by the contract. Thereafter the plant 
at Miraflores was similarly tested, and from the record of the test the 
engineers made computations and found that the boiler had attained an 
efficiency of 82.59, an excess of 17.59 over the efficiency prescribed in 
the contract. It is averred that, after thèse tests were made, supple- 
mental agreements were entered into February 28, 1910, and May 10, 
1910, by which the government, inter alia, agreed to pay the contractor 
the $14,720 due for excess efficiency in the boilers of the Gatun plant 
and the $17,590 due for excess efficiency in the boilers in the Mira- 
flores plant. In thèse supplemental agreements, arrangement was made 
for payment of other items under the contracts. It is then averred 
that : 

"Thereafter, in January, 1911, the plaintifC dlscovered that a mistake had 
been made by the engineers having the computatlon In charge in calculatlng 
the figures of efficiency already referred to, to wit, of 79.72 per cent, on the 
boller at Gatun and of 82.59 per cent, on the boller at Mli'aflores. By a recal- 
culatlon it appeared that the original figures had been arrived at by an erro- 
neous naethod of computatlon; tlie error being based on the fact that the 
factor of evaporatlon had been determlned by uslng the total beat in super- 
heated steam instead of the total beat in saturated steam. A new computa- 
tlon was thereupon made, and It then appeared that the correct efficiency of 
the boller at Gatun was 74.26 per cent, and of the boiler at Miraflores was 
75.71 per cent. Instead of belng entltled to a bonus of fourteen thousand 
seven hundred twenty dollars ($14,720) on the Gatun boiler the défendant 
was entltled only to nine thousand two hundred slxty dollars ($9,260), and 
instead of belng entltled to a bonus of seventeen thousand flve hundred nlnety 
dollars ($17,590) on the Miraflores boiler the défendant was entitled to only 
ten thousand seven hundred ten dollars ($10,710), and had eonsequently been 
awarded an excess allowance on thèse two Items to the extent of twelve thou- 
sand three hundred forty dollars ($12,340), of which amount ten thousand three 
hundred thirty-one dollars and sixty-five cents ($10,331.65) had actually been 
paid to the sald défendant by the plaintiff. Immediately on the discovery of 
tbis mistake, the plaintiff notified the défendant and demanded the return of 
the excess payment, amountlng to ten thousand three hundred thirty-one dol- 
lars and sixty-flve cents ($10.331.65) as aforesald, and payment was refused. 
No part of thls sum has ever been paid by the défendant to the plaintiff, and 
the whole thereof is now justly due and payable." 

The défendant demurs to the statement of claim, and assigns as the 
spécial grounds of demurrer required under rule 20, § 3, of the rules 
of this court, that the agreements of February 28, 1910, and May 10, 
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1910, were final settlements of the rights of the parties, and cannot 
be reopened on account of the erroneous method of computation al- 
leged to hâve been adopted in calculating the figures of efficiency, and 
that the rates of efficiency fixed by the officers as a resuit of tests made 
by them, having been accepted by the défendant as one of the éléments 
of the final settlement of disputed matters embraced in the said agree- 
ments, cannot be set aside, changed, or corrected by reason of the 
alleged erroneous method of computation alleged to hâve been made 
in calculating the figures of efficiency. 

[1] At the argument, and in his brief, counsel for. défendant fur- 
ther urged that an action at law was net the proper form of remedy in 
the case. By demurrer the défendant admits the facts set out in the 
statement of claim, and, if the statement is to be construed as setting 
up a mistake of fact upon which the plaintiiï paid money to the de- 
fendant by mistake, for which there was no considération, the action 
of assumpsit for money had and received is a proper remedy. 

"It lies for Œoney which exœquo et bono the défendant onsht to refund ; 
* ♦ * It lies for money paid by mistake; or upon a considération which 
happens to fail. • • • In one word, the gist of this kind of action is that 
the défendant upon the circumstances of the case is obliged by the ties of 
naturul justice and etinity to refund the nioney." Par Lord Mansfleld in 
Moses V. MacFerlan, 2 Burr. 1005. 

The action must be based upon a mutual mistake of fact. Ege V. 
Koontz, 3 Pa. 109; Kingston Bank v. Eltinge, 40 N. Y. 391, 100 Am. 
Dec. 516. Under such circumstances money paid by mistake may be 
recovered back. In re F. & M. Mech. Bank (D. C.) 13 Fed. 361 ; Brown 
V. District of Columbia, 17 Ct. Cl. 402; Behring v. Somerville, 63 N. 
J. Law, 568, 44 Atl. 641, 49 L. R. A. 578; Walker v. Conant, 65 Mich. 
194, 31 N. W. 786; Hudson River Water Power Co. v. Glen Falls 
Cément Co., 186 N. Y. 597, 79 N. E. 1107; U. S. v. Charles et al, 
74 Fed. 142, 20 C. C. A. 346; Allen v. Hammond, 36 U. S. (11 Pet.) 
63, 9 L. Ed. 633; Scriba v. Insurance Co., 21 Fed. Cas. 874; Wilson 
V. Insurance Co. (C. C.) 5 Fed. 674. 

The contract between the parties is no longer executory, except in 
so far as the payment of money by the plaintiff is concerned. There 
is no question involving the rights of other parties, or any involved 
method of accounting, which requires the suit to be in equity rather 
than at law. There is no question of restoration of the parties to 
their prior status, for the item in the contract under which the plain- 
tiiï agrées to pay for the excess efficiency is merely a carrying out of 
the express terms of the original contract, and everything else to be 
done has been done by the parties. The suit clearly comes within 
section 267 of the Judicial Code of March 3, 1911, providing: 

"Suits in equity shall not be sustained in auy court of the United States in 
any case where a plain, adéquate, and complète remedy may be had at law." 

[2] It.is apparent from the facts set out in the statement of daim 
that the défendant has received without any considération therefor the 
amount claimed in the suit. The item in the supplemental contracts 
for payment of the $1,000 for each per cent, of excess efficiency was 
not in compromise of a claim in dispute, but was a statement of a sup- 
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posed exîsting liability under the original contract. It appears from 
the statement of claim, however, that it was based upon a mutual mis- 
take of fact. It does not corne witiiin the class of cases in which the 
courts hâve refused to interfère with the findings of tribunals selected 
by the parties, or in which ascertained facts are to be accepted as a 
basis for the findings of such tribunals. The engineers were to make 
a test and the amount to be paid was to be in accordance with what 
was demonstrated by that test. The question is not what did the en- 
gineers selected to make the test report ? but what did the test demon- 
strate as to the efficiency of the boilers supplied under the contract? 
The plaintiff is not seeking to hâve a new test made, but is accepting 
the test as made. At that test the efficiency of the boilers was demon- 
strated and the figures noted. In making a computation of the figures, 
however, an error was made in adopting as a factor in determining 
the evaporation the total beat in superheated steam, instead of the 
total beat in saturated steam, and the boilers were erroneously reported 
to bave a greater efficiency than the test demonstrated that they had. 

Both parties, relying upon the report of the engineers, agreed to 
the item liquidating the amount to be paid for excess efficiency, which 
amount was subsequently set out in the supplemental agreements, and, 
in pursuance of that liquidation, the défendant bas received the money 
claimed in this suit, without giving any considération therefor. The 
défendant is liable for repayment of the money erroneously paid by 
the plaintiff, and erroneously accepted by the défendant under such a 
mutual mistake of fact, and the form of action selected in this case is 
a proper one. 

The demurrer is overruled, with leave to the défendant to file an af- 
fidavit of défense within 15 days. 



UNITED STATES v. CAIN-BONNESS LUMBER & TIMBEK CO. et aL 

No. 2161. 
(District Court, W. D. Washington, N. D. June 18, 1914.) 

1. Indianb (§ 17*) — Indian Lands— Sale of Timbeb— Restrictions. 

Where land was patented to a Nooksack Indian under a homestead ap- 
plication, with a restriction that the land, in accordance with Ace Cong. 
July 4, 1884, c. 180, 23 Stat. 96 (U. S. Comp. St. 1901, p. 1420), would be 
held In trust by the United States for 25 years for the sole use and bene- 
flt of the patentée, and at the expiration of that period the United States 
would convey the land to the patentée discharged of the trust, a sale of 
the timber on the land, which was merely incidental to the bénéficiai use 
thereof for agriculture, was not a violation of the restriction. 

[Ed. Note. — For other cases, see Indlans, Cent. Dig. t 48; Dec. Die. 
I 17.*] 

2. Public Lands (§§ 106, 117*) — Patents— Collatebal Attack. 

Where the Land Department had jurisdiction and power to dispose of 
public land, neither a patent for the land Issued by the department, nor 



•For other cases see same toplc & l numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r lodexe» 
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the lîecislons of the deimrtment on questions withln its jurisdiction relat- 
Ing to the land, could be collaterally attacked. 

[Ed. Note.— For otner cases, see Public Lands, Cent. Dig. §§ 104, 301, 
302, 324; Dec. Dig. §§ 106, 117.*] ' , 

3. l'UBLIC IvANDS (§ 117*) — Indian Lands— Sale— Resteictions. 

In a suit by the Tnited States to set aside a sale of timber on Indian 
lands and the grant of an easement for a right of way for 50 years, a 
défense, involving a détermination that the décision of the land depart- 
ment that the Indian had not brought hiœself within the provisions of 
Act Cong. Mareh 3, 1875, c. 131, § 15, 18 Stat. 420 (U. S. Comp. St. 1901, 
p. 1419), restrieting aliénation for five years only, was erroneous, and re- 
quiring a reformation of the patent by strilîing therefrom a provision that 
the land should be held in trust for 25 vears, aecording to Act Cong. July 
4, 1884, c. 180, 23 Stat. 96 (U. S. Comp. St. 1901, p. 1420), and the Inser- 
tion of a provision against aliénation for five years under the act of 1875, 
ail by way of collatéral attack on the patent sought to be reformed, was 
unsustainable. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. S 324; Dec. 
Dig. § 117.*] 

,4. Indians (§ 31*) — Indian Lands— Tbansfer—Alienation—Restbictions. 

Act Cong. Feb. 8, 1887, c. 119, | 6, 24 Stat. 390, conferring the right of 
citizenshii) on Indians who had severed thelr tribal relations and adopted 
the habits of civilized life, did not entitle them to enter public lands un- 
der the honicstead laws free from restrictions, nor preclude the govem- 
mont, in issulug a homestead patent to an Indian, from including a clause 
that the land should be held in trust for 25 years, as provided by Act 
Cong. July 4, 1884, c. 180, 23 Stat. 96 (U. S. Comp. St. 1901, p. 1420). 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 23 ; Dea Dig. 
I 31.*] 

6. Indians (§ 15*) — Indian Lands— Homestead— Restriction on Aliéna- 
tion — Violation — Rioht of Way Easement. 

A Nooksack Indian having received a trust patent pursuant to a home- 
stead application, containing a restriction on aliénation for 25 years, and 
having sold the timber on the land. a conveyance of a right of way over 
the land to the grantee of the timber for 50 years, with ail privilèges, 
etc., for the construction of a logging railroad, constituted a violation of 
the restriction, and was invalid. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. |§ 17, 29, 34, 37- 
44 ; Dec. Dig. § 15.*] 

In Equity. Suit by the United States against the Cain-Bonness Lum- 
ber & Timber Company and others. Decree for complainant. 

Billy Tom (SewaJmus), an Indian of the Nooksack Tribe, on Octo- 
ber 31, 1889, filed a homestead application under section 2289, U. S. 
Rev. St. (U. S. Comp. St. 1901, p. 1388), for the land in issue, upon 
which he then was and for a long time prior thereto had been residing. 
Final proof was submitted on the 13th day of July, 1891, further proof 
made February, 1895, and patent issued July 18, 1895. One of the 
récitals in the patent is as foUows: 

"Know now ye, that the United States of America, in considération of the 
premises, and in accordance with the provisions of the said act of Congress 
of July 4, 1884, hereby déclares that it does and will hold the land * * * 
for the period of twenty-five years in trust for the sole use and beneflt of said 
Billy Sewalmus • * » and at the expiration of said period * « • 
will convey the same by patent to the said Billy Sewalmus discharged of said 
trast." 

•For other cases see same topie & S nttmbbh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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On Febmary 4, 1907, the Indian and his wife entered into a written^ 
contract with the Cain-Bonness Lumber & Timber Company, in which : 

"ïlie said parties of the flrst part (Indians) for and in considération of 
the smn of !f 700.00 to theni in hand paid by the party of the second part here- 
l)y agrée to convey, bargain and sell ail the timber of ail kinds; also fifty 
foot right of way for a term of fifty years, with ail the privilèges, etc., for the 
construction of a loggiug rallroad." 

After the signatures of the Indians appears the following,: 

"Subseribed and sworn to before me this 4th day of February, 1907. Emery 
Bell, Notary I*ublic." 

It is stipulated that $400 was paid for the timber and $300 for the 
right of way, and that 400,000 feet of timber of the value of $1 per 
thousand was removed from the land, and 3,145 railroad ties were eut 
at the cost of $448.85, which were of the value of $629. It is also 
stipulated that 8,000 feet was taken from the bottom land, and the 
remainder from the first and second bench land. The price at which 
the timber was sold was its reasonable market value. It is further 
shown that much of the timber originally on the land was sold to other 
parties long prior to the sale in issue hère. Much testimony was pre- 
sented by défendants from reputable white men who hâve lived in the 
community for many years, and who owned land of like character ad- 
joining and in the near vicinity, and who hâve cleared their lands and. 
farmed it, and cultivate their lands annually. This testimony beyond 
doubt establishes the fact that the chief value of the land is for agri- 
culture. 

Clay Allen, U. S. Dist. Atty., and Winter S. Martin, Asst. U. S. 
Atty., both of Seattle, Wash. 

Coleman & Gable, of Mt. Vernon, Wash., and Jesse A. Frye, of 
Seattle, Wash., for défendants. 

NETERER, District Judge (after stating the facts as above). [1] 
The facts demonstrate that the removal of the timber was an incident 
to the bénéficiai use and enjoyment of the land, and that the sale of 
the timber is not within the restraints on aliénation. Justice McKenna, 
in United States v. Paine Lumber Co., 206 U. S. 467, 473, 27 Sup. 
Ct. 697, 699 (51 L. Ed. 1139), said: 

"The land Is not the land of the United States, and the timber when eut 
did not become the property of the United States. And we cannot extend the- 
restraint upon the aliénation of the land to a restraint upon the sale of the 
timber consistently with a proper and bénéficiai use of the land by the In- 
ahms. * • * indeed, it may be said that arable land is of no use until 
the timber Is off, and it was of arable land that the treaty contemplated the 
allotments would be made. We encounter difficulties and batHing iuquirles- 
when we concède a cutting for clearing the land for cultlvation, and deny it 
for other purpose. At what tlme shall we date the préparation for cultlva- 
tion and make the right to sell the timber dépend? Must the axe * » » 
précède the plow and do no more than keep out ot its way? And If that close- 
relation be not always maintalned, may the purpose of an allottee be ques- 
tloned and referred to some advantage other than the cultivatlon of the land, 
and his title or that of his vendee to the timber be denied? Nor does the ar- 
gument which makes the occupation of the land a test of the title to the tim- 
ber seem to us more adéquate to Jiistity the qualification of the Indians' 
rights." 
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This conclusion would be décisive of this case but for the alleged 
transfer of an easement for the 50-foot right of way across the land. 
The grant of such an interest in the land nécessitâtes a détermination 
of the question as to whether there was a restriction upon aliénation 
at the time it was made. Défendants contend that the patent should 
hâve been issued under the act of March 3, 1875, 18 Stat. 420, c. 131, § 
15 (U. S. Comp. St. 1901, p. 1419), which provided that the land should 
be inaliénable during a period of only five years, which period had ex- 
pired at the time of the grant. This contention is based upon the hold- 
ing of the Circuit Court of Appeals in Hemmer v. United States, 204 
-Fed. 898, 123 C. C. A. 194, that the act of 1875, which related to the 
acquisition of homesteads by nontribal Indians, was not repealed by 
the act of July 4, 1884, 23 Stat. 96, c. 180 (U. S. Comp. St. 1901, p. 
1420), which embraces both tribal and nontribal Indians. 

In that case the Indian had entered upon the land under the provi- 
sions of the act of 1875, and had resided upon and cultivated it for 
five years, and was entitled to make final proof and receive patent 
before the passage of the act of July 4, 1884. His actual proof was 
made, however, a few months after the passage of the latter act. The 
land department erroneously inserted in his patent a déclaration that it 
should be inaliénable for 20 years in accordance with the provisions 
of the act of January 18, 1881, 21 Stat. 315, c. 23. This act related 
solely to the Winnebago Indians of VVisconsin, and had no application 
to the Indian to whom the patent was issued, and was inserted therein 
by reason of an erroneous construction by the land department that 
the restrictions required by that act to be inserted in patents issued 
to Winnebago Indians applied to other Indians as well. In 1907 the 
department ruled that the décision of United States v. Saunders (C. C.) 
96 Fed. 268, that the act applied only to the Winnebago Indians was 
correct, and that its prior construction had been wrong. Thereafter, 
in August, 1908, and, as the court concludes, "doubtless in reliance 
upon thèse décisions," défendant bought the land from the Indian. 
Subsequently, ip June, 1909, the land department issued the Indian 
another patent, which declared that it was issued in lieu of the first 
patent, and contained a provision that the land should be held in trust 
for a period of 25 years, according to the terms of the act of 1884. 
In July, 1909, the United States brought a suit in equity against the 
immédiate and remote grantees of the Indian to set aside ail convey- 
ances as having been made contrary to the provision that the land 
should be held in trust for 25 years, contained in the last issued patent. 
The court held that the provision in the first patent that the act of 
1881 should govern was void, and that the -only provision against 
aliénation attached to the Indian's title was that provided by the act 
of 1875, under which the Indian's right to obtain patent had become 
vested. 

[2] It is well settled that a patent issued by the land department, 
where there is no want of jurisdiction or power to dispose of the land, 
is not subject to collatéral assault. 32 Cyc. 1040, and cases cited; 
United States v. Winona & St. Pa,pl Ry. Co., 67 Fed. 948, 15 C. C. 
A. 96. It is equally well settled that the décisions of the land départ- 
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ment upon questions within its jurisdiction cannot be collaterally as- 
saikd. 

"The land department of the United States Is a spécial tribunal vested with 
judiclal powers, wliose décisions upon questions within its jurisdiction are im- 
pregnable to collatéral attack, and conclusive untll they are reversed on ap- 
peal or set aside by proper proceedings in equity." Sanborn, J., in Hartnian 
V. Warren, 7G Fed. 159, 22 C. C. A. 30; Johnson v. Drew, 171 U. S. 92, 18 
Sup. et 800, 4a L. Ed. 88; McCormick v. Hays, 159 U. S. 337, 16 Sup. Ct. 
37, 40 L. Ed. 171 ; Smelting Co. v. Kemp, 104 U. S. 636, 26 L. Ed. 875. 

[3] The Indian Scwalmus could hâve obtained the land in question 
under the provisions of the act of 1884. Whether he was also entitled 
to obtain it under the provisions of the act of 1875 was a question 
which was presented to the land department at the time his applica- 
tion for patent was presented. The détermination of that question 
would dépend, among- other things, upon whether he was a member of 
the spécial class named therein, that is, whether he had severed his 
tribal relations. This would be a question of fact, depending upon 
évidence to be presented before the tribunal having jurisdiction of the 
matter, and which, if presented, we must présume was acted upon by 
the issuance of the patent under the act of 1884. We are not con- 
cerned with the question as to whether the issuance of the patent un- 
der the act of 1884 was erroneous. The land department had the 
power to issue the patent under either the act of 1875 or 1884. The 
fact that it may hâve erred does not deprive it of jurisdiction, or make 
its détermination any the less final against collatéral attack. The dé- 
fense set up involves: (1) a détermination by this court that the dé- 
cision of the land department that the Indian had not brought himself 
within the provisions of the act of 1875 was erroneous; (2) the ref- 
ormation of the patent by striking therefrom the provision that the 
land shall be held in trust for 25 years, according to the provisions of 
the act of 1884 ; (3) the insertion of a provision against aliénation for 
a period of S years, according to the act of 1875. Ail of this is asked 
for by way of collatéral attack on the instrument thus sought to be 
reformed. A mère statement of such a request demands its déniai. 

It wiU be observed from the facts stated in the Hemmer Case that 
the provision that the land should be held in trust for 25 years, in- 
serted in the patent at the time of its issuance, was beyond the juris- 
diction of the land department ; that is, that it had no power to insert 
therein the provisions of an act which had no application whatever. 
At the time the défendant purchased the land and when his rights at- 
tached thereto, there was no valid restriction against aliénation con- 
tained therein, and the court determined that it was only such restric- 
tions as that provided for under the act of 1875, under which the In- 
dian had entered and made his proof. The court held, in substance, 
that, the défendant having relied upon the provisions of the act of 
1875, which were by implication terms of the patent, the government 
should not be permitted, after the défendant had purchased the land, 
to insert other and more onerous provisions 23 years after the issuance 
of the patent. However, no élément of estoppel enters into the instant 
case, for the restriction which the défendants are seeking to set aside 
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appeared upon the face of the patent at the time they acquired the ease- 
ment. Simmons Creek Coal Co. v. Doran, 142 U. S. 417, 437, 12 Sup. 
Ct. 239, 35 L. Ed. 1063. 

[4] The défendants also contend that as section 6 of the act of 
February 8, 1887, 24 Stat. 390, c. 119, conferred the right of citizen- 
ship on Indians who had severed their tribal relations and adopted the 
habits of civilized life, they were entitled to land entered under the 
homestead lavvs as free from restrictions as any other citizen of the 
United States. A similar contention was made in Frazee v. Spokane 
County, 29 Wash. 278, 69 Pac. 779, and the court, speaking through 
Justice Hadley, said; 

"ïhe fact that the act of 1887 confers clttzenship upon Indians who com- 
ply with certain conditions does not conflict with the law of 1884. * • • 
The later act does not repeal the former, uniess it may be said that the pro- 
vision conferrlng citizenship in the later one bas the effect to repeal the clause 
in the former whlch places restrictions upon aliénation. We do not think it 
had that effèct. The évident design of Congress was to prépare the Indian 
to become a self-supporting Individual, and if, as a means to that end, and 
for the purpose of Induclng him to separate hlmself from his tribal relations, 
it saw proper to confer citizenship upon him, we are unable to see that it 
is répugnant to the government's still retaining a certain guardianshlp over 
him, in the way of holding title to his lands in trust for a period, so that he 
may not be deprlved of them while he is learning the lessons and duties of 
citizenship." Becli v. Flournoy Llve Stock Co., 65 Fed. 30, 12 O. O. A. 497; 
United States v. Flournoy Live Stock Co. (O. O.) 69 Fed. 886; United States 
v. Flournoy Live Stock Co. (C. C.) 71 Fed. 576; Frazee v. Piper, 51 Wash. 
278, 98 Pac. 760. 

[5] The statement of Judge Hanford in the case of United States 
V. Saunders (C. C.) 95 Fed. 268, that the restriction against aliénation 
for 20 years was répugnant to the grant, and void, must be taken in 
connection with the rest of his opinion. When so considered, it is 
manifest that he did not mean that the restriction was void be- 
causc it was répugnant to the grant, but because "it was not 
required nor authorized by any law." The only question there 
involved was whether a restriction imposed by an act which had no 
application was to be enforced. It could not therefore hâve been de- 
termined that the provisions of an act which did hâve application would 
hâve been void, if inserted in the patent. Such a détermination would 
hâve been without the range of inquiry. The court decided in that 
case that the act of 1881 had no application because it related to a 
spécial tribe of Indians, and the act of 1884 had no application because 
lînal proof was made before the passage of that act. It does not ap- 
pear what would hâve been the décision had the court concluded that 
thè provisions of either act were applicable. 

Let an appropriate decree be presented. 
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B06BRT et al. v. SOUTHERN PAC. CO. 
(District Court, E. D. New York, July 13, 1914.> 

1. Corporations (? 210*) — Stockholdees — Right to Sue — Parties. 

Where a stockholder sues to recover damages to hls property, wliether 
it consists of tangible assets or shares In the corporation the property of 
whlch if It should prove to hâve a surplus would be dlvlded among Its 
stockholders, he is not required to make the corporation holding the légal 
title a party, but otherwise, if his action is purely représentative and he 
sues as a stockholder for the benefit of the corporation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 808-813; 
Dec. Dlg. § 210.*] 

2. Equitt*(§ 293*) — Pleading — Amendment — Construction. 

Where a pleadlng has been dismissed on a definite ground, and the 
party aniends or renevcs the pleadlng so as to obviate the diffleulty, and 
the new pleadlng Is capable of construction so as to avold the dlfficulty as 
well as to be no différent from the previous pleadlng, the construction 
whleh would respect the previous décision and conform thereto must be 
held to be the intended meanlng. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. §§ 551, 565, 576; 
Dec. Dig. § 293.*] 

3. Corporations (§ 209*) — Action bt or Against — Bill — Lâches. 

Where complalnant and his predecessor in tltle since 1891 had been In- 
terested in lltlgatlon to establish rlghts alleged in the présent suit, and 
though complainant had never been nominally or actually a party In 
court, he had knowledge of the proceedlngs and had helped flnauclally 
and by advice in their progress and brought the présent suit after at- 
tempts by other parties had failed without a hearing on the mérita, and 
It further appeared that the case could now be trled without prejudlce 
to défendant in substantially as complète a way as if undertaken be- 
fore, the blll would not be dismissed without a hearing on the merits on 
the ground that complainant was guilty of lâches. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 806, 807; 
Dec. Dig. § 209.*] 

In Equity. Bill by Henry L. Bogert and others, as executors of 
the will of Walter B. Lawrence, deceased, suing on behalf of them- 
selves and other stockholders of the Houston & Texas Central Rail- 
way Company similarly situated, who may corne in and contribute to 
the expansés of the action, against the Southern Pacific Company. 
Hearing on pleas interposed in defendant's answer. Denied, with 
leave to take advantage of the pleas on final hearing. 

Dittenhoefer, Gerber & James, of New York City (A. J. Ditten- 
hoefer, H. Snowden Marshall, David Gerber, Russell H. Landale, 
and Dudley F. Phelps, ail of New York City, of counsel), for plairi- 
tififs. 

Arthur H. Van Brunt and Henry V. Poor, both of New York City, 
for défendant. 

CHATFIELD, District Judge. Final hearing has been had upon 
certain pleas interposed in the answer of the défendant, and which, if 
any one be sustained, will make unnecessary détermination of the 

*For other cases see eame loptc à % numekr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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-gênerai issue on the claimed right to an accounting because of in- 
fliction of damage by the acts of the défendant, which are alleged to 
hâve been illégal and fraudulent. 

The first plea has to do with the question of parties. It was previ- 
ously held, in the case of Lawrence v. Southern Pacific Co. (C. C.) 
180 Fed. 822, that necessary parties were absent, and appeal from 
the judgment of dismissal therein entered was dismissed in the Su- 
prême Court of the United States. Bogert, as Executor of Lawrence, 
V. Southern Pacific Co., 228 U. S. 137, 33 Sup. Ct. 497, 57 L. Ed. 
768. 

[1] In the présent action, the allégations of the complaint are the 
same as in the previous action, with the exception that the alleged 
wrongful acts are now set forth as the positive acts of the parties 
défendant, while the plaintiff (and those whom he seeks to hâve join 
wjth him as parties plaintiff) is basing his right to an accounting for 
acts causing damage upon allégations of injury to his own property 
by thèse alleged wrongful acts. If the action is purely représentative, 
and if the plaintiff can sue only as a stockholder, for the benefit of the 
corporation, then the présent complaint is no différent from the one 
upon which judgment of dismissal has been granted. The cases of 
De Neufville Co. v. New York, etc., Ry. Co., 81 Fed. 10, 26 C. C. 
A. 306; Redfield v. Baltimore & Ohio R. R. Co. (C. C.) 124 Fed. 
929 ; Ames v. American Tel. & Tel. Co. (C. C.) 166 Fed. 820; Hunne- 
well V. N. Y. Cent., etc., R. R. Co. (C. C.) 196 Fed. 543; Hyams v. 
Old Dominion Co. (D. C.) 204 Fed. 681 ; Niles v. New York Cent. 
R. Co., 176 N. Y. 119, 68 N. E. 142; Howe v. N. Y., N. H. & H. 
R. R. Co., 142 App. Div. 451, 126 N. Y. Supp. 1090; Thompson v. 
Stanley (Sup.) 20 N. Y. Supp. 317; Loewenstèin v. Diamond Soda 
Water Co., 94 App. Div. 383, 88 N. Y. Supp. 313 ; Michel v. Betz, 
108 App. Div. 241, 95 N. Y. Supp. 844; Knickerbocker v. Conger, 
110 App. Div. 125, 97 N. Y. Supp. 127; McCrea v. McClenahan, 
114 App. Div. 70, 99 N. Y. Supp. 689; Brown v. Utopia Land Co., 
118 App. Div. 364, 103 N. Y. Supp. 50; Miller v. Crown Perfumery 
Co., 125 App. Div. 881, 110 N. Y. Supp. 806; Davenport v. Dows, 
18 Wall. 626, 21 L. Ed. 938; Dewing v. Perdicaries, 96 U. S. 193, 
24 L. Ed. 654; Central R. R. Co. of New Jersey v. Mills, 113 U. S. 
249, 5 Sup. Ct. 456, 28 L. Ed. 949 ; Venner v. Great Northern Ry., 
209 U. S. 24, 28 Sup. Ct. 328, 52 L. Ed. 666; Swan Land & Cattle 
Co. v. Frank, 148 U. S. 603, 13 Sup. Ct. 691, 37 L. Ed. 577; Eldred 
V. American Palace Car Co., 105 Fed. 457, 44 C. C. A. 554; Mors- 
head v. Southern Pac. Co. (C. C.) 123 Fed. 350; and contra Kuchler v. 
Greene (C. C.) 163 Fed. 91 ; Ervin v. Oregon Ry. & Navigation Co. 
(C. C.) 20 Fed. 577 ; Crumlish v. Shenandoah Valley R. R. Co., 28 
W. Va. 623; Fletcher v. Newark Téléphone Co., 55 N. J. Eq. 47, 
35 Atl. 903; Kidd v. New Hampshire Traction Co., 72 N. H. 273, 
56 Atl. 465, 66 L. R. A. 574 — hâve been cited and argued by both 
sides. None of them seem to be conclusive upon the présent question. 
But the ordinary rules of equity would seem to make it possible for 
an individual to claim definite damage to his own property, wliether 
that property be tangible assets or "whether it be shares of stock in 
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a corporation whose property (if it should prove to hâve surplus or 
assets) would be divided among its stockholders. If the plaintifï fails 
in proving damage, or if he fails in proving property rights to which 
he, as a stockholder, had a clear title (exclusive of his représentative 
rights) then the absence of the party who had the légal title, that is, 
the Houston and Texas Central Railway Company, would make it im- 
possible for a représentative action to be maintained. There is noth- 
ing in the pleadings or in the situation which renders it impossible 
upon the record for the plaintiff to show such a state of facts as would 
entitle him to recover, and this plea must therefore be overruled. 

[2] The présent complaint has left unchanged some of the language 
which might hâve been so worded as to render the intent of the plain- 
tifï more easily ascertained. But where a pleading has been dismissed 
upon a definite ground and the party arnends or renews the pleading 
so as to obviate the difficulty, and where the new pleading is capable 
of construction so as to avoid the difficulty, as well as to be no différ- 
ent from the previous pleading, the construction which would respect 
the previous décision and conform thereto must be held to be the in- 
tended meaning. 

[3] Another plea in bar is based upon the légal défense of the stat- 
ute of limitations, and is urged in the form of an estoppel because of 
lâches through a period exceeding that of the term defined as a défense 
at law. This plea cornes up in several forms. In the fîrst place, the 
présent plaintiff and his predecessor in title has, throughout ail thèse 
years, been interested in litigation which, starting with the year 1891, 
has continued to the présent time. He has never been nominally or 
actually a party in court, but where the proceedings hâve been in eq- 
uity, he had the right to join and has not done so. He knew of the 
proceedings and helped financially and by advice in their pi'ogress. 
The défendant urges that he has elected not to begin any action on his 
own part until the other attempts by différent parties hâve in tum 
failed, and therefore elected between two inconsistent remédies. Har- 
rill V. Davis, 168 Fed. 187, 94 C. C. A. 47, 22 L. R. A. (N. S.) 1153; 
Mills V. Parkhurst, 126 N. Y. 89, 26 N. E. 1041, 13 L. R. A. 472; In 
re Garver, 176 N. Y. 386, 68 N. E. 667; Henry v. Herrington, 193 
N. Y. 218, 86 N. E. 29, 20 I.. R. A. (N. S.) 249; Baird v. Eric R. R. 
Co., 210 N. Y. 225, 104 N. E. 614. 

It is not necessary to consider whether, if the testator had attempted 
to bring some of the previous actions and had thus elected to présent 
his claim for remedy in that form, he would now be heid to bave 
waived his rights and to be estopped from urging the same alleged 
rights in this présent form of action. Klipstein & Co. v. Grant, 141 
Fed. 72, 72 C. C. A. 511; In re Jacob Berry, 174 Fed. 409, 98 C. C. 
A. 360; Bobbs-Merrill Co. v. Strauss, 147 Fed. 15, 77 C. C. A. 607, 
15 L. R. A. (N. S.) 766; Iversen v. Minnesota Mutual Life Ins. Co. 
(C. C.) 137 Fed. 268; Bracken v. Atlantic Trust Co., 167 N. Y. 510, 
60 N. E. 772, 82 Am. St. Rep. 731. 

It is urged by the défendant that its records bave been lost, wit- 
nesses bave disappeared, that the lapse of time has rendered it impossi- 
ble to fairly try the case, and that this has occurred with the knowl- 
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edge of the plaintiff's predecessor (testator) throughout such a period 
that he should not now be allowed to take advantage of his previous 
neglect. The various records of the case, however, indicate that no 
serious difficulties are presented upon this score, and that, strange as 
it may seem, the case can now be tried with a record of the necessary 
testimony, in substantially as complète a way as if undertaken many 
years ago. 

The various suits which hâve been instituted and the décisions ren- 
dered thereon need not be discussed, but should be enumerated as fol- 
lows : Carey v. H. & T. C. Ry. Co. (C. C.) 45 Fed. 438 (1891) ; Id. 
(C. C.) 52 Fed. 671 (1892); stockholders held not entitled to decree 
enjoining carrying out of plan of reorganization, or to hâve foreclosure 
set aside as fraudulent. Carey v. H. & T. C. Ry. Co., 150 U. S. 170, 
14 Sup. Ct. 63, n L. Ed. 1041 (1893) ; appeal to Suprême Court from 
decree of Circuit Court dismissed. Carey v. H. & T. C. Ry. Co., 9 C. 
C. A. 687, 13 U. S. App. 729 (1894) ; decree of Circuit Court affirmed 
by Circuit Court of Appeals for the Fifth Circuit. Carey v. H. & T. 
C. Ry. Co., 161 U. S. 115, 16 Sup. Ct. 537, 40 L. Ed. 638 (1896); ap- 
peal to Suprême Court from decree of Circuit Court of Appeals dis- 
missed. Gernsheim v. Olcott, 7 N. Y. Supp. 872 (1889)^ ; 10 N. Y. 
Supp. 438 (1890)^ ; Gernsheim v. Central Trust Co., 61 Hun, 625, 16 
N. Y. Supp. 127 (1891) ; stockholders held not entitled to réduction 
of assessment or to injunction against distribution of stock of new 
Company under reorganization. MacArdell v. Olcott, 104 App. Div. 
263, 93 N. Y. Supp. 799 (1905) ; Id., 189 N. Y. 368, 82 N. E. 161 
(1907); action by stockholders to set aside foreclosure sale and annul 
reorganization agreement on ground of fraud dismissed. MacArdell 
v. Olcott, 62 App. Div. 127, 70 N. Y. Supp. 930 (1901); application 
of stockholder for leave to intervene denied for lâches. Lawrence v. 
Southern Pacific Co. (C. C.) 165 Fed. 241 (1908) ; Id. (C. C.) 177 Fed. 
547 (1910) ; Id. (C. C.) 180 Fed. 822 (1910) ; action by stockholder for 
accounting and other relief ; motions to remand denied and suit dis- 
missed. Bogart V. Southern Pacific Co., 228 U. S. 137, 33 Sup. Ct. 
497, 57 L. Ed. 768 (1913) ; appeal to Suprême Court from decree of 
Circuit Court in Lawrence v. Southern Pacific Co., supra, dismissed. 
MacArdell v. Olcott (N. Y. Court of Appeals, October 29, 1907) 189 
N. Y. 369, 82 N. E. 161, affirming 104 App. Div. 263, 93 N. Y. Supp. 
799, supra, with statement of limitations in the complaint. In the last- 
named case, the court (two judges dissenting) did not attempt to con- 
sider the merits of this transaction, but expressly stated that the prés- 
ent for m of action was not presented by that complaint 

The matter bas always been disposed of upon questions of pleading,' 
or with respect to the validity of the foreclosure action. The plaintiflE 
seems to bave at last brought the matter up in such a way that the 
issue can be heard. If any of the pleas in bar should be sufficient, the 
rights of the défendant to rehew those pleas, at the close of the tes- 

1 Eeported In f ull in the New York Supplément ; reported as a mémoran- 
dum décision without opinion in 55 Hun, 606. 

2 Eeported In full in the New York Supplément ; reported as 8 mémoran- 
dum décision without opinion in 56 Hun, 644. 
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timony in the entire case, will be preserved to him ; but upon the prés- 
ent record and upon the preliminary hearing, the pleas in bar will be 
overruled and the case put upon the calendar for hearing upon. the 
entire issue, as well as the pleas involved herein. 



JEFFREY MFG. CO. v. MOUND COAL CO. 
(District Court, N. D. West Virginia. July 2, 1914.) 

\. Mines and Minerals (§ 70') — Lieîî foe Rent — Pboperty Conditionallt 

SOLD. 

The rights of a conditioual vendor of machinery and materlal, placed 
by the vendee on miniiig property leased by him, were paramount and 
superlor to the landlord's rights under his contingent lien for rent, though 
the contract of conditioual sale was not recorded, where such machinery 
and materlal were not so intimately embodied in the other property of 
the lessee as to cause more or less dlslntegration of the tenant's property 
from the removal thereof. 

(Ed. Note. — For other cases, see Mines and Minerais, Cent Dlg. §§ 192, 
197; Dec. Dig. § 70.*] 
2. Dbtinue (§ 19*) — Damages for Détention — Measuke. 

In detlnue to recover property conditionally sold by plaintiff, where 
the money value and not the property itself Is recovered, légal Interest on 
the purchase price under the terms of the sale contract, no part of which 
has been paid, is the measure of damages for the détention. 

[Ed. Note. — For other cases, see Detlnue, Cent. Dig. §§ 37-iO; Dec. 
Dig. § 19.*] 

At Law. Detinue by the Jeffrey Manufacturing Company against 
the Mound Coal Company. Judgment for plaintiff. 

The plaintiff flied its déclaration in the Circuit, now thls court, alleglng 
that It was entitled to recover from the défendant certain machinery and 
materlal of the value of $8,380. It allèges as ground for thls demand that, 
in May, 1911, it entered into an agreement, embraeed in three spécifications, 
wlth a copartnershlp trading as the Mound City Coal Company, whereby. In 
considération of certain agreed payments to be made and covenants to be per- 
formed, it furnlshed thls machinery and materlal to thls copartnershlp. That 
the latter was, upon recelpt of it, to pay plaintiff $2,000 of the purchase price 
of $8,380 in cash, and exécute Interest-bearing, negotiable notes at four 
months for the residue, the plaintiff to retain title and ownership of the prop- 
erty untll full and final payment therefor, with right, in case of default, to 
repossess itself thereof, and of any additions thereto, wherever found, wlth- 
out liabillty to refund any payments or costs incurred In installation or equip- 
ment of the machinery which, It was covenanted, should not become fixture 
by reason of attachment to real estate. It is averred thls contract was re- 
corded August 19, 1911, in Marshall county. Entire default In payment of 
the $2,000 cash on recelpt of the machinery Is charged, and, in conséquence, 
it is averred that thls copartnershlp, on August 8, 1911, executed to plain- 
tiff seven promissory notes indorsed by C. B. Sharp, Jr., and L. G. Orr, one 
for $1,380, payable In 60 days, four for $1,250, each payable In three, four, 
flve, and six months, respectively, one for $1,500, payable In seven months, 
and one for $500, payable in eight months, to be additional security, and with 
the express agreement that the provisions of the original contract of sale 
should not be affected thereby, and the title to the machinery should remain 
In plaintiff, with the right to reclaim the same as though said notes had not 
been given and accepted. It is then averred that thls copartnershlp wholly 

•For other cases see same topic & § numbee in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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falled to pay the first or any other of thèse notes as they fel] due, and, wlth- 
out in any manner complying wlth Its original contract with plaintiff, and 
witli no rlght to the possession of the property, but with Intent to defraud 
plaintiff, delivered the possession of this machinery to the Mound Coal Com- 
pany, défendant, a corporation fornied under the laws of West Virginia, hav- 
ing notice of and participating in the fraudulent purpose of the copartnership, 
which corporation, upon demand made, has refused to surrender possession to 
plaintiff thereof. The défendant tendered in défense a number of pleas, 
which set forth its real contention to be : That prlor to May, 19H, to wlt, 
on March 22, 1911, it leased to L. G. Orr, for and on behalf of hlmself and 
C. B. Sharp, Jr., doing business as a partnership under the natne of Mound 
City Coal Company, its coal minlng plant in Marshall county. That this 
lease was for a term of 12 years, beginning Aprll 1, 1911, and ending March 
31, 1923, at a minimum rental or royalty of $10,000 per annum, and this co- 
partnership operated said mine under it from April 1, 1911, to the close of 
the month of September following; that said lease, among other things, pro- 
vided: (a) That ail accrulng rentals or royalties should be treated as rents 
reserved upon contract and secured by landlord's lien ; (b) that upon default 
in payment of royalties, Insurance premiums, or taxes re-entry could be 
made after 10 days' notice; (c) that minlng should be continuous in accord 
with a System to be agreed between the minlng engineers of the lessor and 
lessee; (d) that the lessee, upon notice to lessor, might sell the compressed 
air plant and use the proceeds In substituting an electric plant ; (e) that in 
case permanent improvements were made the lessee maklng them could charge 
one-half the eost thereof against any excess royalties, accrulng over the mini- 
mum provided, during the flrst five years, not to exceed, however, $5,000, and 
not to luclude the proceeds or value of the air plant permltted to be sold or 
exchanged; and (f) that prior to October 1, 1911, it was expected that the 
lessee would install gathering motors and dispense wlth the use of mules. 
And It is thereupon alleged that this copartnership, while occupylng the 
premises as tenant under this lease, bought the machinery In controversy 
from plaintiff, placed the same on the leased premises, at which tlme no réser- 
vation of lien or title was filed of record, whereby the landlord's lien be- 
came attached to said machinery, to secure défendant $10,000 of rental, more 
than the value of said machinery, and that said copartnership has been 
adjudged bankrupt, abandoned the leased premises, and défendant unwillingly 
and from necessity retook possession, soon after October. 1, 1911 of thè prem- 
ises, includlng said machinery. 

The pleas were demurred to, but by consent an order was entered reservlng 
décision thereon, but issue was jolned, a jury waived, and ail questions of 
law and fact were submitted to the court. By stipulation of counsel flled 
it was adtaitted: (1) That plaintiff was a corporation of Ohio, and the de- 
fendant one under the laws of West Virginia. (2) That plaintiff sold to the 
Mound City Coal Company the machinery at the time and on the terms and 
by the written contract filed as Bxhibit A. (3) That the Mound City Coal 
Company was a partnership formed by L. G. Orr and C, B. Sharp, Jr., to 
operate the coal plant leased by It from défendant. (4) That at the. tlme of 
purchase of the machinery from plaintiff this copartnership was engaged in 
minlng and shlpping coal from the leased premises by virtue of the written 
lease from the défendant to L. G. Orr, dated March 22, 1911, and continued 
opérations until late in September, 1911. (5) That this lease was never re- 
corded; that plaintiff, at the time it contracted to sell the machinery, knew 
that It was to be used on premises leased by Orr from défendant, but had 
no knowledge of the provisions of the lease. (6) That the machinery was 
shlpped in June, 1911, and delivery was made at the contract place, unloaded 
there from the defendant's siding Connecting the mine with the Baltimore & 
Ohio Ballroad, operated by the railroad company under agreement with de- 
fendant, the premises being part of the leased premises. That said purchaser 
did not comply vrlth the terms of sale. That the notes Indorsed by Orr and 
Sharp were given with the understanding in regard theréto as set forth in 
the déclaration. That dèmand on défendant for the machinery was made on 
October 11, 1911, who was and has been ever since that date In possession 
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thereof uslng It In the opération of the mine. That plalntlff's réservation of 
tltle was recorded Aiigust 19, 1911. (7) That Orr, when he negotiated the 
lease, represented to défendant that he and associâtes intended to change tha 
System of minlng and install au electric plant in lieu of the compressed air 
one. That leave was given by défendant to sell this compressed air one and 
use the proceeds in the purchase of the electric one, and that it was the in- 
tention of the défendant and lessee that such electrical plant should be pur- 
chased and become the property of the défendant under the terms and condi- 
tions set forth in the lease, but of such intention the plaintlff had no knowl- 
edge, as was true also of the représentations made by lessee to the effect that 
at least $10,000 would be expended in the purchase of machinery to be in- 
stalled on the premises, by reason of which représentations concessions and 
advantages were secured. That after this copartnership the Mound City Coal 
Company, had taken possession of the machinery in controversy, or a part 
of it, the défendant was told by Orr that ?2,000 cash had been pald upon Its 
purchase price, unsecured notes had been given for the residue, and no réser- 
vation of tltle had been made thereof, or any lien retained thereon. That de- 
fendant inquired at the clerk's office and was unable to flnd any réservation 
of tltle of record. That this réservation of tltle was recorded on August 19, 
In a deed book, and not elsewhere. That défendant thereafter relied upon 
the ownership of this machinery by its lessee, without lien on it or réserva- 
tion of its title as security for any default in payment of royalties, and for 
compensation in case the lease should be abandoued. (8) That the said Mound 
City Coal Company had not in fact paid plaintlff the $2,000, nor any part 
thereof, but had given notes for ail the purchase money, and had represented 
to the plaintlff that J. C. McKlnley, the président of défendant, had promised 
to and would indorse the notes given for deferred payments. (9) That the 
notes described in the déclaration were given by this copartnership in the 
manner and for the purposes set forth in the déclaration to plaintlff, the 
awner thereof, and that none hâve been iiaid, nor has any part of the consid- 
ération for the machinery ever been paid to plaintlff. (10) That Orr aban- 
doned the leased premises after September 25th, and before October 5th, 
wlthln which period Orr and Sharp left the state of West Virginia, never re- 
turned to the premises, and never resumed the business ; that afterwards the 
copartnership was adjudged bankrupt, its property sold and proceeds dis- 
tributed. That in the bankruptcy proceeding défendant enforced a landlord's 
lien for the same items clalmed in this suit against certain of Its Personal 
property, and received on account thereof the sum of $1,615.76. (11) That 
early in October défendant unvvllUngly and from necesslty retook possession 
of the premises. The plaintlff on the llth of that month demanded posses- 
sion of the machinery, which défendant refused to surrender, clalmlng it had 
become its property by reason of the abandonraent of the lease, or else it was 
that of the lessee upon which it had a landlord's lien. That défendant had 
never sued ont a distress warrant, or taken any légal steps to enforce such 
lien against this property except in this suit, nor has the property been seized 
or removed from the premises by légal process sued ont by any other elaim- 
ant. (12) The royalties on coal actually niined under this lease amounted to 
$3,244.11. The lessees were entltled to crédits of at least $2,230.34, Includlng 
$408.03 for supplies bought from lessor. TJnder the lease the minimum royalty 
accruing October Ist was $5,000, of which $1,822.31 had been credited to 
lessees, leaving a balance of $3,177.69 unpaid on due royalties, less the $1,- 
615.76 collected by défendant in the bankruptcy proceedings. It was fur- 
ther agreed that of said machinery the Mining Type 17A was sold and de- 
Uvered under certain valid and subsisting United States letters patent set 
forth; that the Locomotive Sériai No. 2134 was equipped with two M. H. 
82B Motors, covered by llke valid patent as were the armature brush holders 
thereon, which patents are partlcularly set forth and described in this clause 
of the stipulation. (13) The défendant claims, if it has not become owner ot 
this machinery by reason of the abandonment of this lease, that it Is entltled 
to a landlord's lien for one year's rent, due or to become due, of $10,CKX>, 
less crédits above set forth. If no rentals can be collected subséquent to the 
time when the défendant retook possession, the date of such retaking shall 
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be taken to be the 2d of October. The défendant bas, since tbat date, been 
In possession of the plant, and operating it as its own estate. (14) Under the 
lease the lessee was bounâ to pay taxes and Insurance, and a landlord's lien 
was reserved by détendant to secure payment thereof, but plaintiff had no 
knowledèe thereof. The taxes, due October Ist, and the insurance due for the 
year 1911, amounted to 5641.31, whieh sum was pald by défendant subséquent 
to October Ist. It was further agreed, during the taking of the évidence be- 
fore the court, that the air compressor plant referred to in the lease was 
not removed and sold by Orr, the lessee, nor by any other person acting for 
him, but still remains at the mine and is part of the property of the land- 
lord. 

J. B. Sommerville, of Wheeling, W. Va., J. C. Simpson, of Mounds- 
ville, W. Va., and W. Wilson Carlile, of Columbus, Ohio, for plaintiff. 
N. C. Hubbard, of Wheeling, W. Va., for défendant. 

DAYTON, District Judge (after stating the facts as above). [1] 
It cannot be doubted that, by the terms of the contract, the sale of 
this machirtery, made by plaintiff to the copartnership, was a condi- 
tional one, and that title to such machinery and the right to reclaim 
it in case of default in payment of the purchase money, were clearly 
reserved. Nor is it questioned that not a dollar of such purchase 
price was ever in fact paid. This being true the case is clearly ruled 
and determined by the two very récent décisions of the Suprême 
Court, in Holt v. Henley, 232 U. S. 637, 34 Sup. Ct. 459, 58 L. Ed. 
767, and in Détroit Steel Cooperage Co. v. Sistersville Brewing Co.. 
233 U. S. 712, 34 Sup. Ct. 753, 58 L. Ed. 1166. Both of thèse 
cases were taken up by certiorari from this Fourth circuit ; one orig- 
inating from Virginia, the other from this state and district. In both 
cases the rulings of the District Court and the Circuit Court of Ap- 
peals are reversed. In the first case, a conditional sale, of the kind and 
character involved hère, and the right to remove the property, is up- 
held, although the contract was never recorded, as against a prior 
recorded mortgage providing for its lien upon ail after-acquired prop- 
erty, as also against the trustée in bankruptcy having, under Act June 
25, 1910, c. 412, § 8, 36 Stat. 838, 840 (U. S. Comp. St. Supp. 1911, p. 
1500), amending section 47a (2) of the Bankruptcy Act (Act July 1, 
1898, c. 541, 30 Stat. 557 [U. S. Comp. St. 1901, p. 3438]), ail the 
rights of a creditor holding a lien. 

The second case affirms the former's ruling in this regard, and goes 
a step farther and defines and narrows the possible exception to it 
where property has gone into possession of the conditional sale pur- 
chaser and become attached to the realty, to be where — 

"the property claimed has become so intimately connected with or embodied 
in that which is subject to the mortgage that to reclaim it would more or less 
physlcally disintegrate the property held by the mortgagee." 

That the seller in thèse conditional sale contracta is the real owner 
of the property until absolute sale is fully perfected under the terms of 
the contract, and that the mortgagee in an existing mortgage providing 
for its lien upon after-acquired property is not as to such property a 
purchaser without notice is clearly held in both cases. In this case a 
215 F.— 15 
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landlord, whose tenant has acquired possession of property of another 
under such a contract and placed it upon the leased premises, can hâve 
no stronger claim to be an "innocent purchaser," under his landlord's 
contingent lien for rent, than is such mortgagee to whom, under the 
express terms of the mortgage, the property is transferred. The 
right of the seller, under conditional sale contract, who is the real 
owner until the sale is fully consummated, is paramount to that of ei- 
ther, subject only to the risk he takes of having his property ''so inti- 
mately embodied" in the other property of the tenant or mortgagee as 
to cause more or less disintegration of the latter in case of removal 
thereof. 

[2] It foUows that judgment must be rendered in this case for the 
recovery of this property or the value thereof, in case recovery of 
it cannot be had, and also damages for its détention. If a .money 
value is to be recovered, there will be no trouble in ascertaining the 
damages for détention. Such damages would be the lawful interest 
upon the purchase price under the terms of the sale contract. If, 
however, the recovery is to be of the machinery itself , then it becomes 
necessary to détermine the extent to which its rétention and use has 
deteriorated its value. The évidence before me is wholly inadéquate 
for this purpose, and, unless parties can further stipulate and agrée 
as to what this damage by reason of rétention and use is, this court 
must hear further évidence in regard thereto. 



OALHOUN et al. v. CITY OF SEATTLE et al. 

(District Court, W. D. Washington, N. D. June 18, 1914.) 

No. 1932. 

O0UBT8 (§ 101*)— Fbdekai. Court — Enforcbment of Statutes — "Statijte" — 
"Oedinances" — "Législature." 

Judicial Code (Act Maich 3, 1911, c. 231, 36 Stat. 1162 [U. S. Comp. St 
Supp. 1911, p. 236]) § 266, provides that no interlocutory Injunctlon re- 
strainlng the enforcement of any state statute shall be issued by any jus- 
tice of the Suprême Court or any District Court of the United States, or 
by any judge thereof, or circuit judge acting as a District Court, for un- 
constitutionallty, unless the application shall be presented to a justice of 
the Suprême Court of the United States or to a court or district judge, 
and shall be determined by three judges, of whom at least one shall be 
a justice of the Suprême Court or a circuit jûdge, and the other two ei- 
ther circuit or district judges, and unless a majority of the three shall 
concur in granting the application. Held, that the word "statute" meant 
the express wrltten wlll of the Législature, rendered authentic by certain 
described forms and solemnities, the word "Législature" being synonymous 
with General Assembly of the state, and did net include dty ordinances, 
which are laws passed by the governing body of a municipal corporation ; 
and a fédéral District Court, presided over by a single judge, had juris- 
dlction to restrain the enforcement of city ordinances attcmptlng to re- 
peal the franchises of a rallroad company, under a bill alleging that such 
repealing ordinances were vlolative of the rallroad company's contract 

•For other cases see same toplc & § kombeb In Dec. & Am. Digs. 1907 to date, & Bep'r Indexe» 
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rlgîits under the fédéral Constitution clting 7 Words and Phrases, pp. 
6647, 6648. 

[Ed. Note.— For other cases, ses Courts, Cent. Dig. §§ 344-350, 629; 
Dec. Dig. § 101.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5024-5027; 
vol. 3, pp. 4089, 4090.] 

In Equity. Suit by Scott Calhoun and another, as receivers of the 
Seattle, Renton & Southern Railway Company, against the City of 
Seattle and another. On objection of complainant to the jurisdiction 
of the District Court to hear and détermine the issue, unless deter- 
mined by three judges under Judicial Code, § 266. Overruled. 

Harokl Preston, Will H. Thompson, and Morris B. Sachs, ail of 
Seattle, Wash., for complainant. 

James E. Bradford and Ralph S. Pierce, both of Seattle, Wash., 
for défendants. 

NETERER, District Judge. On the 23d day of December, 1910, 
Judge Planford issued a temporary restraining order against the city 
of Seattle, a municipal corporation of the first class, the mayor of 
the city, the city comptroller, and members of the city council of the 
city of Seattle, their servants, agents, and employés, from in any way 
or manner interfering with, hindering, or impairing the opération of 
the Unes of railways now owned and operated by the complainant 
railway company, upon a bill in equity fîled on the same day, and di- 
rected the défendant to appear on the 29th day of December there- 
after, and show cause, if any, why an injunction should not be is- 
sued as prayed for in the bill of the complainant. On the 6th day of 
January, 1911, a temporary injunction was issued by Judge Donworth, 
enjoining the défendants, their servants, agents, and employés, from 
doing any act or thing, or taking any further proceedings, under Or- 
dinances Ko. 25,963 and No. 25,962 of the city of Seattle, until the 
final hearing of this cause, and until the further order of this court. 

From the bill of complaint and supplemental bill it appears : That 
complainant is the owner of a line of street railways in Seattle, main- 
tained and operated by virtue of two franchise ordinances, being Or- 
dinance No. 15,919, and Ordinance No. 20,088. Thèse ordinances 
were duly accepted by complainant, or its predecessors in interest, 
and constitute the contractual rights between the parties to this ac- 
tion. That the city council, in December, 1910, passed two resolutions, 
declaring its intention to repeal thèse ordinances, and directing the 
service of written notice upon complainant of hearing before the city 
council, on December 19, 1910, and to show cause, if any, against such 
repeal. That at the time fixed complainant appeared and objected to 
the proposed action. That the mayor and city council, after receiving 
certain évidence claimed by the city to be sufficient, over the objection 
of the complainant, passed two ordinances, numbered respectively 
25,962 and 25,963, repealing the two franchise ordinances first men- 
tioned. That the complainant and its predecessors in interest had duly 
complied with ail the terms and conditions of thèse franchise ordi- 

'ITor other cases see same topic & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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nances, and that no cause for repeal existed. It was furtlier averred 
that the two repealing ordinances impaired the obligation of contracts 
created by the franchise ordinances, and, if permitted to stand as 
valid ordinances, will deprive the complainant of its property in the 
franchise ordinances and the street railways without due process of 
law. Other allégations are made from which it appears that the ac- 
tion of the city as set forth will resuit in irrévocable injury to the 
complainant. 

A demurrer was afterwards filed to this bill by the défendant, chal- 
lenging the jurisdiction of the court. Judge Donworth, in deciding 
this demurrer, held that: 

"The prohibition of the Constitution against laws impalring the obligation 
of contracts, applies to ail contracts, executed or executory, whoever may be 
parties to them" 

— and treated the ordinances as législation enacted by virtue of the 
lawmaking power of the state, and within the "contract" or "due pro- 
cess" clauses of the Constitution of the United States, and decided 
that the fédéral court had jurisdiction. 

On the lOth of June, 1914, a motion for an order modifying the 
injunction was filed by the défendants, and the same duly noted for 
hearing before the court on the 15th day of June. At this hearing 
the complainant appeared and objected to the jurisdiction of the Dis- 
trict Court, unless composed of three judges, to hear and détermine 
the issue, by reason of the limited power granted, and prohibitory pro- 
visions of section 266 of the Judicial Code, which provides : 

"No interlocutory injunction, suspendlng or restraining the enforcement, 
opération, or exécution of any statute of a state by restraining the action 
of any officer of such state in the enforcement or exécution of such statute 
shall be issued, or granted, by any Justice of the Suprême Court, or by any 
District Court of the United States, or by any judge thereof, or by any cir- 
cuit judge actlng as District Court, upon the ground of the unconstitutionallty 
of such statute, unless the application for the same shall be presented to a 
justice of the Suprême Court of the United States, or to a circuit or district 
judge, and shall be heard and determlned by three judges, of whom at least 
one shall be a justice of the Suprême Court, or a circuit judge, and the other 
two may be either circuit or district judges, and unless a majority of said 
three judges shall concur In granting such application. • • • Said appli- 
cation shall not be heard or determlned before at least flve days notice of 
the hearing has been glven to the (îovernor and to the Attorney General of 
the state, and to such other persons as may be défendants in the suit" 

It is contended that the effect of this action is to enjoin the opéra- 
tion of a city ordinance, and' that in légal contemplation and within 
the compréhension of this section it has the same dignity and status 
as a state statute, and to sustain this contention the décision of Judge 
Donworth in deciding the question of jurisdiction in this case when it 
was attacked by demurrer, and the cases of Iron Mountain Road Co. 
of Memphis v. City of Memphis, 96 Fed. 113, 37 C. C. A. 410, and 
Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. ^77, 
43 L. Ed. 341, are cited. An examination of thèse cases discloses 
the fact that thèse were cases where the rights became vested under 
the provisions of city ordinances, and the only question passed upon ■ 
by the court was the question of jurisdiction. In thèse cases the 
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cities, by the repealing ordinances, sought to impair the obligation of 
their contracts created by the ordinances, and the court simply held 
that where a contract is made by the state, or one of the agencies of 
the State, by virtue of power for that purpose conferred by the Lég- 
islature of the State, the fédéral court will assume jurisdiction, con- 
strue such statute or ordinance, and interpret the same. 

The case of Atlantic Coast Line Railroad Co. v. City of Goldsboro, 
North Carolina, 232 U. S. 548, 34 Sup. Ct. 364, 58 U Ed. 721, de- 
cided February 24, 1914, is referred to with great confidence. In 
that case the Suprême Court uses the f oUowing language : 

"Any enactment, from whatever source originatlng, to which a state gives 
the force of law, is a statute of the state, within the meaning of the per- 
tinent clause of section 709, K. S. (U. S. Comp. St. 1901, p. 575), or Judleial 
' Code, section 237, which confers jurisdiction upon thls court." 

And further: 

"We must therefore treat the ordinances as législation enacted by virtue ot 
the lawmaking power of the state. They are manifestly an exertion of the 
police power, and the question is whether, viewed In that light, they run 
counter to the 'contract' or 'due proeess' clauses." 

The language just quoted, used by the Suprême Court, was em- 
ployed in determining the right of appeal from a state court to the 
Suprême Court of the United States, under the provisions of section 
237, which provides that: 

"A final judginent or decree in any suit in the highest court of a state In 
which a décision in the suit could be had, * * * where Is drawn in ques- 
tion the validity ot a statute * * * or an authority exerclsed under any 
state, on the ground of their being répugnant to the Constitution, • • • 
or laws of the United States," etc. 

Spécial référence was made by the Suprême Court, in the case of 
Atlantic Coast, etc., v. Goldsboro, supra, to this section, bringing it 
within the phraseology and purposes for which the section was de- 
signed. There is no question but that the language employed is pe- 
culiarly applicable to this section, and it as clearly appears to be for- 
eign to section 266. The language, "Where is drawn in question the 
validity of the statute or the authority exercised under any statute, the 
passing of the municipal by-law or ordinance, enacted by virtue of 
power for that purpose dedicated by the Législature of the state," 
cornes within the meaning of the pertinent clause of section 237 of 
the Judicial Code, clearly distinguishing it from the provisions of sec- 
tion 266, which pertains to extraordinary remédies under unusual con- 
ditions. Section 266 pertains explicitly and exclusively to "any statute 
of the state" without any qualifying phrase, or any act delegated by 
this statute, or authority exercised under it. 

The word "statute" has a definite and well-understood meaning. It 
is the "expressed written will of the Législature, rendered authentic 
by certain prescribed forms and solemnities." Words and Phrases, 
vol. 7, page 6648. 

The term "Législature" is synonymous with General Assembly. 
State V. Gear, 5 Ohio Dec. 569. A "Législature" is the body of per- 
sons in the state, clothed with authority to make kws. State v. Hyde, 
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121 Ind. 20, 22 N. E. 644. The lawmaking power is f requently termed, 
in common parlance, the "Législature" ; and once, if not more, such 
term is used in the Constitution to designate that body. State Treas- 
urer v. Weeks, 4 Vt. 215. The "Législature" is the lawmaking body 
of the State. Article 2, Constitution of Washington. 

"Ordinances," as defined in Horr & B. Mun. Ord. 1, are laws passed 
by the governing body of a municipal corporation for the régulation 
of the affairs of the corporation. The term "ordinance" is now the 
usual dénomination of such acts, though in England and in some of the 
States the technically more correct term of "by-law" or "bye-law" is in 
common or more approved use. Bills v. City of Goshen, 117 Ind. 221, 
20 N. E. 115, 117, 3 L. R. A. 261. 

Laws enacted by Congress and by state Législature are invariably 
designated as statutes, and the législative enactments of municipal cor- 
porations are almost as uniformly designated ordinances. There is 
every reason to conclude, from whatever viewpoint approached, in the 
considération of section 266, that Congress did not intend the elastic 
construction to be placed upon the word "statute," or that "the au- 
thority exercised under any statute," used in section 237, should be 
implied. The passing of the ordinance in question was an act author- 
ized by statute and the Constitution ; but this f act does not enlarge the 
scope of section 266, in the face of the restrictive terms used and the 
purpose sought_ to be accomplished. 

The plaintiff, with some force, suggests that the construction of sec- 
tion 17 of the Act of June 18, 1910 (chapter 309, 36 Stat. 539), cre- 
ating the Commerce Court, reported at 220 U. S. 539, 31 Sup. Ct. 600, 
55 L. Ed. 575, Ex parte Metropolitan Water Co., is décisive of the 
question hère presented. That case involved a statute enacted by the 
state of Kansas, authorizing a summary appropriation of land, and 
Judge McPherson, in deciding the case, without calling in the judges 
as provided by section 17, stated : 

"That thèse proceedings are for the purpose by injunctlon of restralning the 
enforcement of the state statute I hâve no doubt. It is alleged that such 
state statute Is absolutely vold, as being In conflict with both the state and 
national Constitutions. The prayers are in effect that the statute be decreed 
void. Neither hâve I any doubt that the action is to restrain the action of 
an offlcer of the state of Kansas, namely, the Governor. This is so because 
the state statute in question provides that when the Governor issues his 
proclamation, vfhich he has done, he shall at once take possession of the 
property, elther in person, or he may designate the officers of the drainage 
board to take such possession for him and in his name, but such officers of 
the drainage board to act as agents for the Governor. Therefore I am of 
the opinion that the eongressional statute Is directly involved, and the ques- 
tion remains: Shall this court now hait thèse proceedings, or shall other 
judges be called in to take control of the cases.". 

And he ruled that the provision of the section merely deprived a 
single judge of the power to grant a temporary injunction, and the 
court might be held by one judge, for the purpose of decreeing that 
the statute might be constitutional, and refused to enjoin its enforce- 
ment, and the Suprême Court held that, the statute being of the nature 
stated, the provisions of the act of Congress which are relied upon ap- 
ply to the case, and that as a resuit of their application it imperatively 
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appears that the hearing and détermination of the request for a tem- 
porary injunction should hâve been had before a court consisting of 
three judges, constituted in the mode specified in the statute. Mani- 
festly this case does not aid in the solution of the problem in the in- 
stant case. 

To construe this act, courts must consider, not only the language 
employed, but the evil sought to be remedied. Instances where courts 
had suspended the opération of législative enactments, or orders of 
State commissions, substituting the judgment of one district judge for 
the combined wisdom of the législative body of the entire state, were 
some of the inducing causes which operated to move Congress. There 
was no demand nor reason for législation guarding against suspension 
of city ordinances. The reasons are obvions that Congress intended 
the Word "statute" to hâve its restricted définition, rather than a 
comprehensive définition embraced by the laws enacted under state 
authority. Courts will take judicial notice that there are many mu- 
nicipal corporations in a judicial district. Under the laws of the state 
of Washington, there are four différent classes of municipalities. If 
the District Court, composed of a single judge, is without jurisdiction 
to hear and détermine the matter in issue hère, then the same disability 
would exist if the ordinances of any of the municipalities in the circuit 
should be involved in like manner. 

And it is not at ail reasonable to présume that Congress, in passing 
section 266, contemplated to charge the courts with the extensive addi- 
tional burden that might arise by reason of controversies involving the 
constitutionality of ordinances or rules of cities and towns, many of 
little importance, and yet so numerous that it would be difficult, if not 
impossible, to hâve them heard under section 266, and by reason of 
delay occasioned thereby rights would be sacrificed and the business of 
the district so interrupted as to cause great inconvenience to many 
litigants. Clearly, giving a city "ordinance" the dignity of a "statute" 
can only be considered with relation to the "contract" and "due pro- 
cess" clauses of the Constitution of the United States, and not within 
the provisions of section 266. 

The issue hère presented has been decided by Judge Hanford, for- 
merly judge of this district, in the case of Seattle Electric Co. v. City 
of Seattle et al., not published, and by Circuit Judge Dennison and 
District Judges McCall and Sanfôrd of the Sixth Circuit, in Cumber- 
land Téléphone & Telegraph Co. v. Memphis (D. C.) 198 Fed. 955, in 
which the court, after citing Sperry & Hutchinson Co. v. City of 
Tacoma (also of this district) 190 Fed. 682, said : 

"Considering the entire section together, and what Is known as to the rea- 
son for its enactment, the majority of the court, as now constituted, consid 
ers that this section does not govern the présent case, They thinls that tiie 
naturai meaniug of 'statute of a state' is a statute or law directly passed by 
the Législature of the state, and the naturai meaning of 'any offlcer of such 
state' is an offlcer whose authority extends throughout the state, and is not 
limited to a siuall district ; and they believe that Congress used thèse phrases 
with this naturai meaning, rather than the broader and less obvious meaning 
which trained lawyers mlght find therein. This conclusion is fortified by the 
requirement that notice must be given to the Governor and the Attorney Gen- 
eral, as being real représentative parties in interest. It Is true that the en- 
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tire State, and, through the state, the Govemor and the Attorney General, 
are Interested In the validlty of every municipal ordinance; but this Inter- 
est Is indirect and remote, and, It is thought probably was not In the eon- 
gressional mind." 

A considération of the entire section, and the expression of the 
courts before whom this matter has been presented, leads me to believe 
that this court has jurisdiction to détermine the issues involved. 



THE TOWANDA. 
(District Court, B. D. New York. May 22, 1914.) 

L Seajœn (i 27*) — Lien fob Wages — Haebob Tugs. 

The rule that maritime liens entltled to precedence In case of harbor 
tugs, maklng no regular voyages, wiU be limited to such as arose within 
40 days does not apply to claims for wages which may be given priority 
for a reasonablô time. 

[Ed. Note.— For other cases, see Seamen, Cent. DIg. §§ 4, 141, 157-169 ; 
Dec. DIg. § 27.*] 

2. Seambn (§ 27*) — IjIen for Wages. 

Act June 23, 1910, c. 373, 36 Stat. 604 (TT. S. Comp. St. Supp. 1911, p. 
1191), providing for maritime liens for repairs, supplies, etc., makes no 
provision for claims for wages which are entltled to préférence as before 
its enactment. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 4, 141, 157-169 ; 
Dec. Dig. § 27.*] 

In Admiralty. Suit by Otto Andersen and others, with Thomas 
Brickley impleaded, against the steam hghter Towanda. On motion 
for préférence on behalf of a seaman's claim for wages. Motion 
granted. 

Robinson & Robinson, of New York City (George L. Robinson, of 
New York City, of counsel), for Brickley. 

Alexander & Ash, of New York City (Mark Ash, of New York 
City, of counsel), for Burns Bros. 

CHATFIEI.D, District Judge. [1] The Towanda was sold un- 
der decree for repairs upon January 29, 1914. This final decree em- 
braced claims for wages which had accrued within 40 days prior there- 
to. A few days af ter the entry of the decree of sale, another libel for 
wages was filed, by a seaman, for services rendered between Septem- 
ber 1 and 23, 1913. The proceeds are insufficient to pay ail of the 
claims, and the prcctor for the seaman filing the last libel has made a 
motion for a préférence in the payment of his decree. This is opposed 
by the materialmen, who claim that the priority of a lien for sea- 
man's wages expires in the case of harbor vessels at the end of 40 
days, under the décision of Judge Brown in the case of The Gratitude 
(D. C.) 42 Fed. 299. 

A fuU statement of the rule with relation to the préférence given 
to liens for seaman's wages and the reasons therefor, as well as a dis- 

*Far other cases see Bame topic & S nuubbb in Dec. & Am, Dlgs. 1907 to date, & Bep'r Indexes 
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cussion of the exceptions thereto, will be found in the case of The 
Glen Island (D. C.) 194 Fed. 744. 

In The Gratitude, supra, Judge Brown fixed a limit of 40 days with- 
in which a lien for suppHes must be prosecuted, for the reason that 
neither the period of a voyage nor the period of a season was proper- 
ly applicable to the case of vessels operating in or around the harbor, 
and where the people dealing vvith them could be reached by them 
within 24 hours,- as thèse people were amenable to process at any time. 
But in the case of The Gratitude, however, the actual order of pay- 
ment was decided as f ollows : 

"In the above cases there wlU be raid (1) seamen's wages; next (2) supply 
liens arlslng within 40 days before Aufrust 28, 1889, on which day the towage 
lien for damage accnied ; next (3) the lien for damage in towing ; next (4) 
the residue to be dlvided pro rata among the remaining clalms for supplies." 

The wages claims seem to hâve been preferred in spite of the 40- 
day rule. 

In the case of The Glen Island, supra, Judge Hough says that liens 
for pure torts (that is, collision) outrank ail antécédent liens ex contrac- 
tu, except seamen's wages, citing The John G. Stevens, 170 U. S. 119, 
18 Sup. Ct. 544, 42 L. Ed. 969. He décides that the daim of Pendle- 
ton, which was for materials, was : (1) Subordinate to ail claims of 
every kind therein under décision, accruing subséquent to a date 40 
days after July 26, 1910 (this conclusion is based on the doctrine of 
voyages) ; and (2) it is also subordinate to ail repair and supply claims 
arising within 40 days after July 26, 1910, because of the inherently 
inferior nature of prior tort demands, etc. 

In this district, in the case of The Samuel Morris (D. C.) 63 Fed. 
736, Judge Benedict held that the claims of Greason and of Palmer, 
accruing within 40 days of the time of the libel, should be paid before 
the other claims in the action, arising before the beginning of that 
period. Judge Benedict held that the rule laid down in the case of 
The Gratitude seemed to be a very proper rule to apply to that case, 
but made no décision at ail as to the payment of wages, inasmuch as 
the claims considered by him were none of them wages claims. 

In the case of The Glen Iris (D. C.) 78 Fed. 511, Judge Benedict 

again says that : 

"Questions hâve arlsen as to the distribution of the proceeds of the tug, a 
domestic vessel, sold under a decree of the court. Claims for wages, as to 
which none of thèse questions can arise, hâve been already paid." 

In this case he followed the rule of The Gratitude, but made no dé- 
cision with respect to wages claims, other than the gênerai exception 
quoted above. 

In the early case of The Live Oak (D. C.) 30 Fed. 78, seamen's 
wages for an entire season were sustained ahead of mortgage claim- 
ants against the vessel, but the boat in that case was a schooner, and 
it throws no light upon the 40-day rule. 

In the case.of The Nebraska, 69 Fed. 1009, page 1014, 17 C. C. A. 
94, 9&, we hâve the only Circuit Court of Appeals décision with re- 
spect to the question of liens affected by the 40-day rule. The court 
there said: 
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"With respect to vessels navlgatlng the hlgh seas, from an early tlme the 
llmlt bas been by the voyage. Blaine v. The Charles Carter, 4 Cranch, 332 
[2 L. Ed. 636], And liens for wages, supplies, and bottomry arising upon a 
subséquent voyage are given priority to those arising upon a previous voy- 
age," etc. 

The court then goes on to say that upon the Great Lakes the time 
bas been Hmited by seasons and not by voyages, and "in the open har- 
bor, where there is no close of the season of navigation, a Hmit of 40 
days has been determined." A number of cases are cited, but thèse hâve 
to do with liens for supplies, and the gênerai référence to the 40-day 
rule, as having the same scope as the classification of the preceding 
sentence (which included Hens for seamen's wages), is apparently the 
resuit of an oversight. 

In the case of The Samuel Little, decided in this district upon the 
26th day of February, 1914, a claim for seamen's wages upon a har- 
bor tug was allowed and ordered paid in advance of claims of ma- 
terialmen, with the following mémorandum: 

"In the absence of authority I am not disposed to apply the 40-day harbor 
rule to thèse wage claims. Motion granted. Van Veehten Veeder, U. S. J." 

[2] Prior to 1910, the laws of New York (Consol. Laws, c. 33, 
art. 4; chapter 38, Laws of 1909) provided that a debt not a lien by 
the maritime law, amounting to more than $50 in the case of seagoing 
vessels, or $15 in the case of any other vessel, should be a lien and 
preferred to ail other liens thereon except mariner's wages. 

By the Act of Congress of June 23, 1910, 36 Stat. 604, a maritime 
lien is given for repairs, supplies, and other necessaries, to a foreign or 
domestic vessel. The United States statute supersedes ail state statutes 
with relation to the same subject, but no provision is made with respect 
to seamen's wages, and the state law is theref ore left in the same condi- 
tion as before the enactment of the statute. 

It must be held that seamen's wages are entitled to a préférence as 
before the enactment of thèse statutes. In the case of the New York 
law, a period of 90 days to file a lien is given. Under the United 
States statute just cited, no period is stated within which the lien must 
be prosecuted, and hence a reasonable time would seem to be the only 
limit which can be imposed ; that is, lâches in bringing a claim should 
be held to be a défense. 

It appears from the record that the'libelant in the présent matter 
was absent upon another voyage, and that this prevented him from 
bringing his action sooner. No distinct method of estimating voy- 
ages, in the case of boats around the harbor, or making a trip away 
from the harbor and coming back, but still employing their men either 
as day laborers or from month to month, with power of discharge at 
any time, and wherç the men hâve their homes in New York City and 
are in constant or fréquent communication with the city, would seem 
to be capable of gênerai définition, unless we fall back upon the na- 
ture and terms of each particular employment or case. If a boat is 
chartered for trips or voyages of sulficient duration to be properly 
classified as such, there would seem to be no reason why a seaman 
upon such a craft should not be protected as in the case of those who 
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have gone to sea. If a boat is working by seasons, or is put in and 
out of commission, or the services of the crew are interrupted by be- 
ing placed upon the dry dock, or from other causes terminating the 
service, and if the Hens of material and supply men thereby are allow- 
ed to intervene, it would seem to be no hardship to hold any seaman 
guilty of lâches vvho does not take steps to protect his claim within a 
reasonable time, estimated from the employment or voyage upon 
which the boat immediately enters after the accrual of the wages in 
question. 

In the présent instance the boat had been away from the harbor on 
a trip for sand. Process had been awaiting her in this harbor, but 
service could not be made. As soon as she returned, thelibels were 
acted upon, the vessel sold, and the claimant seaman, Brickley, hav- 
ing returned from a voyage of his own within the space of a few days, 
petitioned for leave to file his libel. As a seaman his wages are enti- 
tled to priority. 

The défense of lâches which is urged would seem to be insuffi- 
cient, and the motion will be granted. 



THE JERSET CENTRAL. 

(District Court, E. D. New York. May 26, 1914.) 

Collision (§ 71*) — Moving Vessel and Boats Ltino at End of Pieb — Ex- 
cessive Speed in Foo, 

A tug passing dovvn North rirer In the early mornlng In a fog, held In 
fault for a collision with a boat, which wlth three others comprlslng part 
of a tow had been tied up at the eud of a pier, on the ground that, while 
working in to u)ake a pier until the weather shoiild clear, she was golnff 
at sucli speed that she could not avoid the collision after she could see 
the tow. The tug which left the tow there and proceeded on up the rirer 
held not in fault for not taking measures to protect it from moving ves- 
sels. 

[Ed. Note. — For other cases, see Collision, Cent Dlg. § 101 ; Dec. Dlg. 
S 71.*] 

In Admiralty. Suit for collision by Thomas J. Howard against the 
Steamtug Jersey Central and the Philadelphia & Reading Railway 
Company. Decree for libelant, against the Jersey Central alone. 

Herbert Green, of New York City, for libelant. 

James J. Macklin, of New York City, for the Jersey Central. 

Pierre M. Brown, of New York City, for Philadelphia & R. Ry. Co. 

CHATFIELD, District Judge. The boats had been brought by the 
Philadelphia & Reading tugs, on the morning of March 14, 1913, up 
through the Kills and landed in the neighborhood of 4 o'clock on that 
morning. One of the tugs then went with certain boats up the North 
river and the other to Gowanus. The Berne, the tug having gone up the 
North river, was stopped by fog in attempting to come back to the place 
where the tow had been landed (that is, the Packer dock in Jersey 
City). She was stopped by dense fog, which delayed her arrivai until 

"For other cases see same topic & i numbeb In Dec. & Âm. Digs. 1907 to date, & RepT Indexe» 



236 215 FEDBEAL REPORTER 

after the accident. The évidence shows that the accident occurred a 
short time after 6:15 a. m., and was caused by a blow from the Jersey 
Central, which had left Eighty-First street, North river, at 6:15, 
coming down with an ebb tide and encountering light fog until in the 
neighborhood of pier 50. From there on the fog was dense, and the 
tug was proceeding under one bell. It was endeavoring to make a 
pier on the Jersey side, just below the one where the tow had been 
landed, and was working in with the idea, according to the captain, of 
tying up if the fog continued so dense that it could not reach the pier 
to which it was going. The tow had been left with the head tier four 
abreast and with breast lines to both the inner and the second boat. 
In fixing thèse lines the three outside boats had been carried back by 
the ebb tide so that the inside boat, the Howard Bros., projected above 
the upper side of the pier and above the bows of the other boats in 
this first tier about 15 feet. The tug Jersey Central proceeded under 
one bell, reaching a point some hundred feet from the tow before 
either the tug or the boats were made out in the fog. She was main- 
taining a careful lookout, and a signal was given to reverse the engine 
as soon as the dark object was made out. Her course was both down 
the river and in towards shore. The helm was put to starboard, but 
the effect of the backing and the ebb tide and the starboard helm com- 
bined did not prevent her running the intervening distance and striking 
the Howard Bros, a few inches back of the forward corner upon 
the starboard side. The only évidence of any injury is this blow from 
the Jersey Central, and the serious effect of that blow may hâve been 
due to the particular condition of the Howard ; but the survey shows 
that the deck planks were twisted by the blow, and whether it was de- 
livered by the stem of the vessel or by the bluff of the bow makes no 
différence. 

There being no duty upon the Howard to give fog signais when left 
tied up at the end of a dock, and her captain being in the cabin at the 
time, the first finding of fact must be against the Jersey Central, and it 
must be held that her speed was sufficient, so that she was unable to 
stop after discovering the stationary object. Whether this stationary 
object were the other boats in the tow or the Howard or the pier 
does not affect'the question of her losing her headway and, although 
the two jingle bells after the signal to reverse were given promptly, she 
yet struck the blow which caused the injuries in question. She must 
therefore be held at fault. Endeavoring to make a pier or to work 
inshore, or to do any of the things which she could hâve been doing at 
the time, emphasizes the proposition that she realized the présence of 
other vessels ; in fact she testifies that she heard whistles of boats in 
ail directions ; she knew that the pier was close by, and she took the 
risk of proceeding at such speed that she could not avoid contact with 
another boat. She must also be held to hâve anticipated that the con- 
séquences might be more severe than a mère casual blow. There must 
be a finding, therefore, that the Jersey Central was proceeding at such 
a rate in such a manner in fog that the responsibility for collision 
with a boat at rest, and not négligent on its own part, rests upon the 
Jersey Central, 
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Whether under the doctrine of Bleakley v. The Express and The 
S. L. Crosby, 212 Fed. 672, 129 C. C. A. 208, a portion of the respon- 
sibility for the accident should be placed upon the Philadelphia & 
Reading Company for the failure of its boats to properly police or 
guard the tow while at rest ofï the end of the pier needs further dis- 
cussion. It is apparent from the records of the Weather Bureau that 
the conditions had been foggy throughout the night, and while the 
various boats had been able to navigate up to the neighborhood of 6 
a. m. in the lower part of the Hudson river, nevertheless the conditions 
of storm and fog were such before the tug Berne and the tug Wyomis- 
sing left this tow that they might reasonably hâve expected that the 
fog might thicken instead of lighten, and that if they were not there 
to protect thèse boats lying helpless at the end of the pier, they would 
be responsible for any duty which rested upon them if they were ob- 
ligated to remain there and to perform that duty. 

It was held in the Express Case that where the tug-boat had not 
yet left the neighborhood of the tow, but was still in charge of the 
tow and heard the signais of an approaching boat in a fog, and knew 
from those signais that the approaching boat was within dangerous dis- 
tance of the tow, and could not learn that the tow was there until it 
could be sighted, the duty rested upon the tug to give some kind of a 
warning other than the statutory signal that she was proceeding with a 
tow in a fog. In other words, the court held that the tug was still actu- 
ally in charge, and, within a distance where a signal of danger could be 
given, and was under an obligation to warn ofï anybody who was ap- 
parently running into danger. 

The cases of Hughes v. Pennsylvania R. Co. (D. C.) 93 Fed. 510; 
Id., 113 Fed. 925, 51 C. C. A. 555; New York, O. & W. Ry. Co. v. 
Cornell Steamboat Co., 193 Fed. 380, 113 C. C. A. 306. The McCaldin 
Brothers (D. C.) 117 Fed. 779, impose upon a tug, having brought a tow 
to a certain point and left the tow at that point, the obligation of antic- 
ipating any danger that may reasonably be expected to occur if the 
tow is left. And where, in case of a fog, danger arises from the swing 
of the tide or some condition that the tug should reasonably hâve ex- 
pected and taken care of , the act of the tug in so doing will make her 
responsible. 

But no case is cited which holds that if a tug has left a tow of boats 
tied up at the end of a wharf, made fast so that they shall not be a 
menace to navigation, either by their movement or their gênerai posi- 
tion, then the tug bringing the boats to that point must remain there, 
or leave a watch which shall protect them under ail conditions; this 
is not a case of blocking a slip, although the Howard was projecting 
somewhat from the line of the other vessels; for the captain of the 
Jersey Central testifies that he starboarded his helm so as to avoid 
striking the Howard, and he at that time saw the other boats in the 
tow, and was running toward them and away from the slip. 

There is nothing to indicate that the Jersey Central was trying to 
run in the slip and was disabled by the fact that the Howard projected 
further than the other boats. 
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It would seem that some duty should be placed upon vessels moored 
at the end of a pier in case of fog to indicate their position to approach- 
ing vessels, just the same as they should maintain a light in the dark- 
ness ; but until there is a duty of that sort upon the vessels themselves, 
it would not seem that a tug could be held négligent for failing to an- 
ticipate when, if conditions arose which would make it safer for ap- 
proaching vessels to know that boats were lying at the end of a wharf, 
they should set a watch which would furnish protection to the moored 
boat if a fog came up. Until some such responsibility is thrown upon 
the tug it does not seem possible to extend the doctrine of the Express 
so as to put the protection of the moored boats upon the tug, unless the 
condition is such at the time the tug leaves, or while the tug is présent, 
as to require it to give warning. Even under the doctrine of the Ex- 
press and cases cited, the warning is only to a vessel which itself is seen 
f rom where it may be approaching. 

In a case like the présent, where the approaching vessel had warn- 
ing of the moored boats and knew that there were vessels in the vicin- 
ity, and where the fault seems to be that she approached at too great 
a speed, and also where, at the time the tug left the fleet, it was not 
yet daylight and it was not évident that the fog might become so dense 
as to make warning signais from the moored boats necessary, I can- 
not find the Philadelphia & Reading responsible for a part of the lia- 
bility, which I think rests mainly on the Jersey Central. 

The libelant may hâve a decree against the Jersey Central, and the 
libel against the Philadelphia & Reading will be dismissed. 



THE HENRY MAUREE. 

(District Court, D. Massachusetts. June 2, 1914.) 

No. 1001. 

SjlLVAGE (§ 13*) — NaTUEE OF SERVICE— ASSISTING TUG WITH BROKEN PBO- 

PELLER. 

A tug, which went to the assistance of another tug and her tow, an- 
chored in Buzzîird's Bay on aceount of a broken propeller, in fair weather, 
and tovved tliera to port, held entitled to compensation for a salvage serv- 
ice, but of a low order, as the disabled tug and her tow were in no im- 
médiate péril, uor was the resculng tug exposed to any partlcular danger. 

[Ed. Note.— For other cases, see Salvage, Cent Dig. §§ 16, 23-25 ; Dec. 
Dlg. § 13.*] 

In Admiralty. Suit by Nathaniel P. Doane and others against the 
steam tug Henry Maurer; John R. Burke, claimant. Decree for libel- 
ants. 

Russell, Moore & Russell, of Boston, Mass., for libelants. 
William E. Burke, of Boston, Mass., for claimant. 

HALE, District Judge. This is a libel for salvage. On the morn- 
ing of September 29, 1913, at about 9 o'clock, the steam tug Henry 
Maurer, owned by John R. Burke, was towing scow No. 6, loaded witb 

•For other cases see same lopic & § numbee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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750 tons of sand, from the southerly end of Cape Cod Canal, down the 
dredged portion of the canal, near Buzzard's Bay, for the purpose of 
unloading the scow at the dumping ground in the westerly part of the 
bay. The Maurer had proceeded about three miles, and had left the 
channel to go toward the dumping ground, when its propeller was 
broken, and dropped off, and the tug came to anchor. The weather 
was clear. The tide was ebbing, and was about half out ; it was run- 
ning in a southwesterly direction at the point where the accident hap- 
pened. The wind was blowing quite strong from the southwest; the 
sea was choppy and rough. At a distance of about a quarter oî a mile 
to the northeast there was shoal water ; Wing's Flats lay a little more 
than a mile beyond; while in a northeasterly direction was the shoal 
water to the southwest of Mashnee Island. The scow drew 11 feet of 
water; the Maurer 6 feet. 

The scow was valued at $3,500 ; the tug, at $7,000. The libelant's 
tug, the William H. Yerkes, Jr., was in the employ of the Furst-Clark 
Construction Company, which company was doing the dredging work 
on the Cape Cod Canal. At the time in question, the tug was lying 
below the railroad bridge at the southerly end of the canal, about 3 
miles from the scène of the injury, when a message came from the as- 
sistant superintendent of the Constriiction Company that the tug was 
in distress off Wing's Flats. Capt. Johnson of the Yerkes immediately 
started down the dredged portion of the canal to go to aid the Maurer. 
He went out of his way some 2 miles, down the dredged part of the 
canal, and around the sand spit. He then turned and bore in a north- 
easterly direction through water which he thought was somewhat shoal, 
going slowly, and sounding. He reached the Maurer and the scow ; he 
threw a line to the scow, and took it in tow, securing the Maurer by its 
towing hawser to the scow. He proceeded back over the same ground 
around the sand spit into the channel. In this way the Yerkes brought 
both the Maurer and the scow a distance of about 3% miles, back to a 
safe position. 

It is contended by the libelants that the services rendered by the 
tug Yerkes should be rewarded as salvage services. The respondent, 
John R. Burke, the owner of the Maurer, urges, on the other hand, 
that the services were not salvage services; that at no time was sal- 
vage within the contemplation of the parties ; that the Maurer and 
scow were in no danger, nor was the Yerkes at any time in any danger ; 
that if any compensation was earned by her it was on a towing basis, 
and not for salvage ; that if any compensation was due for such serv- 
ices, it was due to the Furst-Clark Construction Company,' which, un- 
der its contract with the owners of the tug, was entitled to the exclusive 
services of the Yerkes. 

The testimony tends to show that the vessel was found anchored 
with an anchor weighing 150 pounds, and adéquate to hold her; that 
the anchor was suitable to relieve the scow from any imminent danger ; 
that it took some time for the Maurer to break out the anchor ; that it 
seemed probable that the scow would remain for 2 hours or more, or 
«ntil the tide turned, in practically the same position in which she was 
found. No storm was imminent. The Maurer was in good condition. 
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able and seaworthy. It was not unusual for scows to ground in and 
near the canal ; by such grounding, they were not likely to receive much 
if any, injury, in the soft sand where they would lie, as ail along near 
the canal there was shallow water where a scow would find the bot- 
tom; and the farther she drifted up the canal the less sea and wind 
was to be encountered, and consequently there would be the less lia- 
bility of injury. It is true, however, that the Maurer had lost her 
propeller, and that neither it nor the scow could move by its own pow- 
er; that when the tide turned, if relief did not corne, both vessels 
might be borne upon the shoals. The Maurer would hâve to go with 
the scow, or eut loose, and take the chance of being grounded. 

At the time of the accident, the captain of the Maurer first shouted 
to the men to use the anchor in the scow; he blew at once for help. 
He testifies : 

"I blew the whistle perhaps two or three times, perhaps three différent 
tlmes, sis, seven, or perliaps eight blasts, simply to call the attention of some 
one." 

He then hailed a cat boat and asked to be taken ashore, so that he 
could téléphone that "we were down in there in a helpless condition." 
He does not admit that either the Maurer or the scow were in any 
danger, but says that he was without means of moving and simply 
wished to be towed in; and if that could not be done, to arrange with 
a certain dredge owned by the respondent, and located at Onset, about 
3 miles away, to hâve lines and gear brought down to the Maurer and 
to the scow in order to secure them. Capt. Snow says, too, that there 
was always more or less grounding at the canal; that he had received 
similar assistance from other beats, and never knew any charge had 
been made for them ; that there was a f riendly, reciprocal feeling be- 
tween boats at the canal, and that he supposée! the services were not 
intended for anything more than friendly services, rendered without 
pay. 

The whole testimony induces me to believe that the Maurer and the 
scow were in some danger, and in need of some assistance; the serv- 
ice rendered by the Yerkes was a voluntary service ; but I think there 
was no distinct, affirmative intention to render the service without re- 
ward. The Yerkes went promptly to a vessel in distress for the pur- 
pose of rendering whatever help it could. I am not satisfied, however, 
that this service placed the Yerkes in any substantial péril. 

She was under contract to the Furst-Clark Construction Company. 
There is some conflict of testimony as to precisely what this contract 
was ; but ffom ail the évidence I conclude that the contract called for 
the services of the Yerkes in "tending, dredging, and towing to sea." 
Whatever services it rendered to the Maurer and the scow were not, 
I think, within the terms of its contract with the Construction Com- 
pany. The testimony does not indicate that the Yerkes was ordered 
by the représentative of the Construction Company to go to the aid of 
the Maurer, but that it was permitted to render such aid as a matter 
of good conduct, for the relief of a vessel in some need of help. I 
think the reward for whatever services were rendered may properly 
be paid to the libelants, and not to the Construction Company. 
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The testimony does not, I think, warrant me in finding that. the 
Maurer and the tug were in imminent péril at the time tfie Yerkes 
went to their rehef . They were, however, in need of some assistance. 
The service rendered by the Yerkes was rendered, without delay, to 
a vessel with her propeller power disabled. In The New Camélia, 105 
Fed. 637, 640, 44 C. C. A. 642, 644, the Court of Appeals for the 
Fifth^ircuit said: 

"There is much authorlty to hold tliat the New Camélia, when in the open 
lake, wlth her shaft broken, her propeller power diï^iibletl, was se far disabled 
as to need assistance, and, although not in immédiate péril, waa so in dis- 
tress as to justify the use of the word 'salvage' in desïgnating the aid she re- 
quired. * * * We are constrained to sustain the court ♦ • * in hold- 
ing that the services rendered by the tug * » ♦ were salvage services; 
but we must insist that they were of the lowest order of salvage services, and 
to be compensated on the basis of work and labor. » * * The salvage law 
must be coustrued and applied with regard to the rights of property. A ves- 
sel that is so unfortunate as to lose its propelling power, thus putting its 
owners to delay and expense, ought not to be mulcted with large compensa- 
tion to alleged rescuers who hâve been minor factors in rendering assistance." 

The court made an allowance of $60, although the court below had 
awarded a much larger sum. The Dupuy de Lomé (D. C.) 55 Fed. 
93 ; Ulster Steamship Co. v. Cape Fear Towing & Dredging Co., 94 
Fed. 214, 36 C. C. A. 201 ; The Connemara, 108 U. S. 352, 2 Sup. 
Ct. 754, 27 L. Ed. 751. 

In the case before me, I find that the salvage service was of a low 
order. It was, however, prompt, voluntary, and of some merit. I fix 
the award at the sum of $90 for the total amount of salvage service 
rendered to the tug Maurer and the scow. I award two-thirds thereof 
to the owners of the Yerkes, and one-third thereof to the crew of the 
Yerkes ; and I order the libelants to distribute to the crew their pro- 
portion of the sum awarded, based upon their monthly wages. The 
libelants may recover costs. 



UNITED STATES for benefit of STARRETT-FIELDS CO. r. MASSA- 
CHUSETTS BONDING & INS. CO. et al. 

(District Court, D. Massachusetts. March 28, 1913.) 

No. 326. 

United States (§ 67*) — Contbacts — Bond — Actions — J?ime — "Finai, Settlk- 

MENT." 

Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1911, p. 
1071), amending Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. St. 
1901, p. 2523), provides that if the United States brlngs no action on a 
contractor's bond within six months from the completion and final set- 
tlement of the contract, any person having supplied tEe contracter labor 
or materials may sue in the name of the United States, but that no suit 
by any such créditer shall be commenced until after the complète per- 
formance of the contract and final settlement thereof, and shall be com- 
menced within one year after performance and final settlement, and not 
later. Held, that where a fédéral contracter completed his work March 
29, 1912, and the constructing quartermaster then reported to the quar- 
termaster gênerai that the amount due was $4,805, and on January 3d 

*Foi-otber cases see same tapie & § ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
215 F.— 16 
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the Comptroller of the Treasury reported the décision to the Secretary of 
War that such balance should be pald, less the cost of Inspection, addl- 
tlonal expense, and damages because of the contractor's fallure to per- 
forai In tlme, and final payment was made January 11, 1913, the report 
of the quartermaster gênerai did net constitute "final settlement," and 
hence a suit, brought on the bond by a prlvate créditer of the contracter 
November 7, 1912, was prématuré. 

[Ed. Note.— For other cases, see United States, Cent. Dlg. § 50; Dec. 
Dig. § 67.* 

For other définitions, see Words and Phrases, vol. 3, p. 2804.] 

Action, by the United States, for benefit of the Starrett-Fields Com- 
pany against the Massachusetts Bonding & Insurance Company and 
another. On motion to dismiss. Granted. 

Eaton & McKnight and Charles T. Cottrell, both of Boston, Mass., 
for plaintiff. 

French & Curtiss and Thomas F. Strange, ail of Boston, Mass., 
A. M. Schvvarz, of New York City, and S. A. Dearborn, of Boston, 
Mass., for intervening petitioners. 

Gaston, Snow & Saltonstall and Francis W. Bacon, ail of Boston, 
Mass., for défendants. 

DODGE, Circuit Judge. This case is submitted, upon the question 
whether or not suit has been prematurely brought, on facts agreed by 
the parties. 

The plaintiff and the défendant Amity Construction Company con- 
tracted for work to be done for the plaintiff at Ft. Andrews in Bos- 
ton Harbor. The contract was in writing and a copy is annexed to the 
déclaration. The défendant insurance company became surety for the 
Amity Construction Company on a bond to the government, a copy of 
which is also annexed to the déclaration. A condition of the bond was 
that the Amity Company should promptly make full payment to ail 
persons supplying it witli labor or materials in the prosecution of the 
work contracted for. Ail this was in May, 1911. The work con- 
tracted for was completed March 29, 1912. The constructing quarter- 
master then reported to the quartermaster gênerai that there was due 
from the plaintiff to the Amity Company $4,805. On January 3, 1913, 
the Comptroller of the Treasury reported a décision to the Secretatry 
of War that the above balance should be paid to the défendant insur- 
ance company, less the cost of inspection, additional expansés, and 
damages because of the Amity Company's default. On January 11, 
1913, a déduction was made from the total amount due on the con- 
tract for the charge for inspection, the contract not being completed 
on time, and $4,473.50 was paid to the défendant insurance company 
as final payment on the contract. 

The contract and bond and everything done with référence to them 
were subject to the provisions of an act passed February 24, 1905 (33 
Stat. 811), which amended an act passed August 13, 1894 (28 Stat 
278). By this législation every contractor with the United States, for 
construction or repairs of public buildings or works, is required to give 
bond conditioned upon prompt payment of ail persons supplying labor 

•For other cases see same tople & § numekk in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexés 
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or materials in the prosecution of the work, and to any such person is 
given the right to intervene and be made a party tO any action insti- 
tuteci by the United States on the contractor's bond. If the United 
States .brings no suit within six months "from the completion and 
final settlement of said contract," any such person is authorized to 
bring suit in the name of the United States, in this court, if the con- 
tract was to be éxecuted in this district, irrespective of the amount in 
controversy, for his use and benefit, against the contracter and his 
surety on the bond. It is provided, however, that no suit by any such 
créditer shall be commenced until after "tlie complète performance of 
said contract and final settlement thereof. and shall be commenced 
within one year after the performance and final settlement of said 
contract and no later." It is provided, further, that when any such 
créditer institutes such a suit, "only one action shall be brought and 
any créditer may file his claim in such action and be made a party 
thereto within one year from the completion of work under said con- 
tract and no later." If the recovery on the bond is inadéquate to pay 
ail such creditors what is found due them, each is to hâve his pro rata 
share of the total recovery. 

The défendant in this case, admitting that it éxecuted the bond 
declared on for $5,975, says in its answer that final settlement of the 
contract declared on has not yet been made, that the United States 
has not yet paid the balance due by it under the terms of the con- 
tract, and that this action should be dismissed because it has been pre- 
maturely brought. The date of the writ in this suit is November 7, 
1912. The déclaration filed in court November 15, 1912, allèges that 
the Starrett-Fields Company supplied the Amity Company with ma- 
terials specified ; that said materials vvere used in the construction 
work contracted for ; that the Amity Company has failed to make fui) 
payment for them ; and that it owes the plaintifï for the benefit of the 
Starrett-Fields Company $1,169.89. It is further alleged that the con- 
tract has been completely performed ; that final settlement thereof 
has been made; that more than six months and less than one year 
hâve elapsed since the completion of such performance and the mak- 
ing of such final settlement ; and that the United States itself has 
brought no suit on the bond. The answer above referred to was filed 
December 14, 1912. 

On the agreed facts, six months had not elapsed when the suit was 
brought in November, 1912, unless the report made to the quarter- 
master gênerai, upon the completion of the work in March, 1912, was 
"final settlement." The bénéficiai plaintifï contends that this report 
should be so regarded, because it was a final ascertainment of the 
amount due under the contract, irrespective of déductions. 

In Stitzer v. U. S., 182 Fed. 573, 105 C. C. A. 51, the Court of 
Appeals for the Third Circuit, in construing this statute, held that 
"completion" and "final settlement" were not équivalent terms; that 
the former could not be made to include the latter, though the latter 
might be regarded as including the former. The lapse of six months 
was said to hâve been made by the statute a condition précèdent to 
the subcontractor's right to sue on the bond ; and such a suit, brought 
more than six months after completion of the work, but less than six 
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months after the settlement for it with the contractor, was held pre- 
maturely brought. 

In U. S. V. Illinois Surety Co. (D. C.) 195 Fed. 306, a similar suit 
in the Illinois Northern District, the District Court held that a sub- 
contractor might sue six months after the work had been completed 
and otherwise settled for, without regard to stipulations in the con- 
tract that the contractor should keep the work in repair for a year, and 
that 5 per cent, of the entire contract price should be retained during 
that year to secure the making of such repairs as might prove neces- 
sary. 

There are no such stipulations in the contract hère under considér- 
ation, and unless "final settlement" can be taken in the sensé for which 
this subcontractor contends, it is not shown that the statutory con- 
dition précèdent was satisfied when the suit was brought. There is 
difficulty in holding that there can be no "final settlement" of such a 
contract as this before full payment of everything due under it has 
been made. If such full payment was intended to be the beginning 
of the six-month period, it is difficult to see why a term whose 
meaning is open to so much question as the term "final settlement" 
should hâve been used to ex-press it. But, even if it be conceded that 
final détermination of what was due for the completed work would 
be the "final settlement" intended by the stâtute, I am unable to regard 
the agreed facts as suffident to show that the quartermaster's report 
in March was "final settlement" in that sensé. The Treasury De- 
partment, it would seem, had still to pass upon that report, and its 
décision was not made until January, 1913, and a suit brought be- 
fore it was made would still be prématuré. 

It is true that either "final settlement," in the above sensé, or final 
payment, might be delayed for a year or more after completion of the 
work, and that in a suit brought six months thereafter no creditor 
could intervene, according to the strict language pf the statute, which 
allows such intervention within a year from the completion of the 
contract work and not later. But even in view of this difficulty in as- 
certaining the true meaning of the statute, I am unable to hold that 
thèse agreed facts establish a "final settlement" six months prior to No- 
vember 7, 1912. I must therefore find for the défendant and dismiss 
the suit. 



LUCET V. MATTESON. 

(District Court, N. D. New York. July 24, 1914.) 

Bankeuptct (§ 290*) — Préférences — Action bx Trustée — Défenses. 

In a suit by a trustée in bankruptcy to recover a préférence to the bank- 
rupt's mottter, a défense to the effect that after transfer the mother 
without considération retransferred the property to the banbrupt on his 
représentation that thereby he would be enabled to pay hls creditors was 
not subject to a motion to strike. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 418-429, 
451-455; Dec. Dig. § 290.»] 

*For other cases see same topic & i nvmbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. Action by Dennis B. Lucey, as trustée in bank- 
ruptcy of Rosweil P. Matteson, against Mary E. Matteson. Motion 
to strike a défense denied. 

Harry M. Ingram and Frank L. Cubley, both of Potsdam, N. Y., 
for plaintiff. 

C. A. Murphy, of Potsdam, N. Y., for défendant. 

RAY, District Judge. Rosweil P. Matteson, the bankrupt, is the 
son of the défendant, Mary E. Matteson. On the llth day of May, 
1912, a pétition in involuntary bankruptcy was filed against said Ros- 
weil P. Matteson. His mother, this défendant, claims he is largely 
indebted to her. Matteson opposed the pétition, but on a référence his 
insolvency was established and also the alleged acts of bankruptcy. 

March 12, 1912, to secure an alleged antécédent debt of $6,000, Mat- 
teson executed and delivered to said Mary E. Matteson, his mother, a 
chattel mortgage on ail his property, and April 22, 1912, in considéra- 
tion of $4,600 (recited and being the same debt), he gave to her a bill 
of sale of this property and possession thereof, ail while insolvent. 

The trustée in bankruptcy brings suit to recover the goods and prop- 
erty transferred, or their value, as constituting a préférence. 

The answer as a first défense çontains a gênerai déniai of the most 
of the material allégations of the complaint and as a second défense 
allèges as f ollows : 

"For a second and further défense : Allèges that shortly after the giving 
of the bill of sale, meritioned In the complaint as 'Scbedule C,' that said Ros- 
\tell P. Matteson requested this défendant to retransfer to hira said stock 
as he had an opportunlty to sell the same, and would be enabled to pay ail 
his creditors from the proceeds of said sale, and that thereupon, relying on 
said représentation, and for the purpose of protecting the other creditors of 
said Rosweil P. Matteson, and enabling them to recelve their pay, this de- 
fendant did transfer to said Rosweil P. Matteson said stock and property 
mentioned and described in the said 'Sehedule C,' and reinvested him with 
the title to the same as fully as he had held the same prior to the exécution 
of said chattel mortgage and bill of sale, and by executing said transfer 
placed said Rosweil P. Matteson and his creditors in the same position that 
they occupied before the giving of said chattel mortgage and bill of sale, and 
to enable said Rosweil P. Matteson to sell said property, and his debts pay, 
this défendant executed said transfer without any considération to her pass- 
Ing, and this défendant did not recelve any money, property, or thing of 
value whatever as thê resuit of the several transfers set forth in the com- 
plaint. Allèges that, after the said retransfer to said Rosweil P. Matteson of 
the property aforesaid, he did sell the same, whlch was worth about $3,000, 
and received the money therefor, and that no part of the proceeds of such 
sale were ever received by this défendant. And this défendant allèges that, 
Instead of havlng secured the payment of her just claims against said Ros- 
weil P. Matteson, she has received nothing whatever thereon, and bas In no 
way profited by the giving of said chattel mortgage or bill of sale." 

The plaintiff moves to strike out this second alleged défense on the 
ground that if true it constitutes no défense, légal or équitable. 

The title to the property by virtue of the bill of sale passed to Mary 
E. Matteson, and under the allégations of the complaint such transfer 
constituted a préférence. Having received a préférence by the trans- 
fer to her of thèse goods, delivery having been made, could Mary E. 
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Matteson and Roswell P. Matteson avoid the conséquences to her — 
liability for the property or its proceeds — by her executing and deliv- 
ering to him a bill of sale of such property and allowing him to take 
and sell the property and receive the proceeds (no considération pass- 
ing), he merely stating that he desired such property to sell and would 
be enabled to pay ail his creditors? 

When the property was turned over to Mary E. Matteson by Ros- 
well P. Matteson, his debt to her was to that extent paid and slie had 
received a préférence. It was a completed transaction and her lia- 
bility was fixed. Mary E. Matteson could hâve sold the property or 
given it away. In either event her liability to the trustée when ap- 
pointed would remain. If, however, she should return the property or 
its value to the trustée when appointed, her liability would terminate. 
So if she had placed the property or its value in the hands of Roswell 
P. Matteson, his estate not being depleted by a purchase of such prop- 
erty from her, and he had turned same or its proceeds over to the 
trustée or had sold same and turned the proceeds over to his creditors 
pro rata, thèse facts undoubtedly would présent an équitable défense. 
The trustée would not be permitted to recover from Mrs. Matteson 
that which he had received from Matteson, that or its value, he having 
received ail he was entitled to, the creditors having received ail they 
were entitled to as the case might be. But hère we hâve no such facts. 
There is no allégation or pretense that any of the property or any of 
its proceeds has been received by thej;rustee or any of the creditors, 
or that it went to swell the estate of Matteson as turned over to the 
trustée. It has not reached the trustée or the creditors directly or in- 
directly. For the purpose of testing this défense we must assume that 
Mary E. Matteson received the property having reasonable cause to 
believe that a préférence was intended. Having so received it, she 
knew her liability as she is presumed to hâve known the law. The 
défense is that she gave it back to Roswell P. to sell and dispose of on. 
his statement that he could sell it or had an opportunity to sell and 
that he could pay ail his creditors. It is claimed by the trustée that 
this is ail a sham and part of a scheme to deprive the creditors of this 
property and its proceeds. 

The défense set up and in question hère does not state when the re- 
transfer was made and the sale made by Matteson, whether before or 
after the bankruptcy proceedings were commenced. If prior thereto,. 
then the property became the property of Matteson, the bankrupt, prior 
to the adjudication. If the retransfer was made subsequently to the 
fihng of the pétition, then it became a part of the estate of the bank- 
rupt, and title must hâve vested in the trustée as of the date of the 
adjudication. If prior to bankruptcy proceedings an insolvent person 
transfers his property to a creditor in payment of a pre-existing in- 
debtedness under such circumstances and with such knowledge that 
the transfer amounts to the giving and receipt of a préférence, and 
prior to the institution of bankruptcy proceedings the creditor returns 
the property, no considération being paid there for, so that the estate 
is not depleted, even if the insolvent person proceeds to waste the 
property, and the return is made in good f aith, is the one who received 
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the préférence, but who so returned it, liable to the trustée when ap- 
pointed ? Does any cause of action remain ? If the wrong is undone, 
corrected in good faith prior to bankruptcy proceedings, can the trustée 
complain ? It seems to me not. If this property was actually returned 
prior to bankruptcy proceedings in good faith, and nothing was paid 
therefor by the bankrupt, and his estate was not depleted by the con- 
veyance to Mrs. Matteson, the mother, it seems to me that such re- 
turn ended the liability of the mother, Mary E. Matteson. Certain 
papers were exhibited on the trial and certain évidence presented which 
indicate a fraudulent transaction in which both the motiier and son 
participated, but this court cannot try the case on the merits. On the 
whole, I am of the opinion that the alleged défense (2) should not be 
stricken out and that ail the facts should be inquired into and dis- 
closed on the trial. Substantial equity may then be done. 
Motion to strike out denied. 



In re COLLINS. 
{District Court, N. D. West Virginia. Jiine 25, 1914.) 

1, Bankbtjptct (§ 333*) — Claims — Fobm — Paetneeship and Individuat Es- 

tate. 

Where a flrm and one of the partners were declared bankrupts, and a 
claim on a note of the flrm, indorsed by the individual partner was enti- 
tled "In the matter of Creed Collins as an individual and as a member of 
the partuership of the Collins Company, composed," etc., reciting that Col- 
lins was "the person" by whom the pétition for adjudication was filed, and 
that he was indebted to the claimant, and di^tinctly distinguishing in its 
statement and description the note and the account against tie flrm on 
which it was liable alone, the claim was sufficient in form to sustain Its 
allowance as against the individual estafe of the indorser 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. § 519; Dec. 
Dig. § 333.*] 

2. Bankrtjptcy (§ 339*) — Claims — Foem — Estoppel. 

Where a claim on a note executed by a ûvm and indorsed by an indi- 
vidual partner was filed and allowed as against the bankrupt estâtes of 
both, and the trustée took no objection to the proof of claim as against 
the estate of the individual partner for four years thereafter, so that the 
claim could not fhen be amended, the trustée was estopped to contend that 
the claim was insufficient in form to justify Its allowance against the 
partner's estate. 

[Ed. Note. — For ôther cases, see Bankruptcy, Cent. Dig. §§ 525, 526; 
Dec. Dig. § 339.*] 

In Bankruptcy. In the matter of bankruptcy proceedings by Creed 
Collins. On pétition of Brown & Hill to review and revise an order 
of the référée rejecting their claim as against the bankrupt's personal 
estate. Reversed and remanded. 

W. B. & E. I/. Maxwell, of Elkins, W. Va., for petitioners, Brown 
& Hill. 

• S. A. Powell and Robinson & Prunty, ail of Harrisville, W. Va., for 
Homer Adams, trustée. 

■ *For other cases see same tppic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DAYTON, District Judge. Thèse facts are undisputed : That in 
1908 Creed Collins personally, and the Collins Company of which he 
was a member, were both adjudged bankrupt, and the matters involved 
in both cases were referred to one and the same référée, who has 
been, since that time, seeking to settle thèse large and greatly involved 
estâtes. That it has been ascertained that the personal assets of Creed 
Collins will pay f rom 50 to 75 cents on the dollar of his personal debts 
while those of the partnership, the Collins Company, can pay only a 
nominal S to 10 per cent, of its indebtedness. That on March 6, 1908, 
the Collins Company executed to Brown & Hill its negotiable note 
for $2,041.04, payable in 60 days thereafter at the Farmers' & Mer- 
chants' Bank of Pennsboro, W. Va., which note the bankrupt Creed 
Collins indorsed before maturity, and upon maturity the same was 
duly protested for nonpayment, légal notice of which protest was 
given Collins, whereby he became personally liable for the payment of 
such debt. That the Collins Company alone became further indebted 
about the same time to Brown & Hill for a car load of lumber for 
which a balance was due of $202.50 as of June 24, 1908. That on the 
26th day of October, 1908, at the fîrst meeting of creditors, BroAvn & 
Hill filed in the Creed Collins Case a proof of claim headed, "In the 
matter of Creed Collins, as an individual and as a member of the 
partnership of the Collins Company, composed of Creed Collins, 
Charles W. Sprinkle and Elbert M. Bonner," and which then recites 
that: 

"Creed Collins as a member of the flrm of the Collins Company, composed 
of said Creed Collins, Charles W. Sprinkle, and Elbert M. Boniier, the person 
by whom a pétition for adjudication of bankruptcy has been filed," was in- 
debted to this firm of Brown & Hill, and that said Collins Company was 
"justly Indebted to said flrm of Brown & Hill in the sum of |2,041.40 evi- 
denced by a negotiable note bearlng date March 6, A. D. 1908, payable 60 
days after the date thereof at the Farmers' & Merchants' Bank of Penns- 
boro, W. Va., prote^ed at maturity, and protest fées thereon amounted to 
the sum of $1.55, making the aggregate amount of said note and protest 
fées the sum of $2,042.59, with interest thereon from the 5th day of May, 
A. D. 1908." "Also in the further sum of $253.50 evidenced by an open ac- 
count for one car load of hemlock lumber shipped by said Brown & Hill 
to said Collins Company, on April 24, A. D. 1908, payable 60 days after date, 
but subjeet to a crédit by the freight thereon amounting to the sum of $51, 
making the balance due upon said account the sum of $202.50 as of June 
24, A. D. 1908." 

With this proof of claim, sworn to by one of the members of the 
firm of Brown & Hill, was filed the negotiable note and certificate of 
the notary's protest thereof. No objections to this claim were at the 
time made, and thereupon the référée entered an order, allowing the 
full amount thereof, both note and open account, against the personal 
estate of Creed Collins. This was on October 26, 1908. This order 
was set aside by him on June 21, 1909, and the claim of Brown & Hill 
was then allowed against the Collins Company, but was not entered 
as again allowed against Creed Collins, although no objections were 
made to its allowance against the estate of the latter until April 4, 
J913, when the trustée in the Creed Collins Case filed objf»etions to its 
allowance solely upon the ground that the proof of claim was not 
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sufficient to prove ît against Creed Collins personally, but only against 
him as a member of the fàrm of the Collins Company. This contention 
was subsequently upheld by the référée, and an order was entered by 
him rejecting it in toto as a claim against the estate of Creed Collins 
personally, to review which order this pétition bas been filed. It 
will thus be seen that the estate of Creed Collins, individually, was un- 
questionably liable for the note, interest, and protest fées by reason 
of bis Personal indorsement of such note of the Collins Company, 
and that it was not so liable for the open account; that it bas been 
excluded f rom participating in the assets of such personal estate solely 
upon an alleged technical defect in the proof of claim filed, accepted. 
as sufficient at the time filed, and only objected to, on account alone 
of such tecbnicality, by the trustée, more than four years after it was 
so filed and accepted, when the year had passed within which, without 
any doubt, the claimants could bave filed an amended and sufficient 
proof in accord with the actual facts as tbey existed, if attention had 
been called to the alleged defect. I cannot reconcile it to my sensé 
of justice and equity to allow this estate in this way to escape this 
just liability. I base my ruling to the contrary upon two propositions : 

[1] First. While the proof of claim is somewhat ambiguous and 
uncertain in terms, it is to be noted that: (a) It was presented in the 
Creed Collins Case and recited in its caption that it was "In the mat- 
ter of Creed Collins as an individual and as a member of the part- 
nership." (b) While it says "that Creed Collins as a member ôf the 
firm," it also says "the person by whom a pétition for adjudication of 
bankruptcy bas been filed" is indebted to claimants. (c) It distinctly 
distinguishes in its statement and description the note and account, 
charging the latter to be against the Collins Company alone. (d) The 
note and protest certificate, it is undisputed, were filed with and as 
part of the proof, and they show, it is admitted, that Creed Collins 
had made himself personally responsible by reason of his personal in- 
dorsement of this negotiable paper. It is to be remembered that bank- 
rupt courts are courts of equity, that courts of equity abhor technical- 
ities and will eut across lots to do justice in accord with equity and 
good conscience; that, while the bankrupt forms bave been provided, 
they hâve been so provided to expedite proper and prompt administra- 
tion according to the very right of parties and by no means for the 
purpose of creating purely technical défenses; that the court is not 
bound by any bard or fast rule to thèse forms, but on the contrary any 
form of proof used, if sufficient to show the nature of the claim and 
the bankrupt's liability therefor supported by the légal affidavit of the 
claimant is sufficient. In this case I tbink the proof of claim was suf- 
ficient for this purpose, and the strongest common-sense proof of it is 
the fact that it remained unchallenged as insufficient for over four 
years. 

[2] Second. I tbink the trustée was estopped to challenge this proof 
of claim after four years of silence as to its sufficiency. There must be 
a limit to this right of objection. Surely, when the claimants Brown & 
Hill came forward at the very first meeting of creditors and filed this 
proof of claim and secured its allowance by the référée, the trustée 
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ought to have filed objection within the year in wliich the amended 
proof of claim could, without doubt or question, have been filed accord- 
ing to the truth and facts that would have cleared ail doubt of claimant's 
right to participate in the estate of Creed Collins personally. The 
claimants were prompt in filing their claim and proof. Certainly some 
sort of promptness was due from those objecting to it to make such 
objections. 

It follows that the order complained of should be reversed,'and the 
case referred back to the référée, with instructions to him to allow the 
claim, so far as the note, its interest, and protest fee is concerned, to 
participate in the distribution of the assets of Creed Collins individu- 
ally as well as in the assets of the Collins Company, but to refuse al- 
lowance of the open-account claim to participate other than in the 
Company assets. 



In re HBRlilN & WEST. 

(District Court, N. D. Georgla. July 6, 1914.) 

No. 3474. 

Bankbuptct (§ 400*) — Exemptions — Homestbad — CONriBMATiON— Disal- 

LOWANCE. 

General order No. 17 (89 Fed. vlll, 32 C. C. A. xlx) provides tliat a. 
bankrupt's trustée, withini 20 days after notice of his appolntment, shall 
report articles set off to the bankrupt as exempt wlth the estimated value 
of each article, and any créditer may take exceptions to the trustee's dé- 
termination within 20 days after the filing of such report. Held, that a 
referee's order allowing the banUrupt a homestead exemption of $1,390 
was inchoate until conflrmed, and hence the bankrupt havlng immediate- 
ly transferred his exemption to a créditer before confirmation, and other 
creditors having filed objections, to set aside the exemption allowance 
as a préférence, the bankrupt was properly permitted to amend his 
schedules and withdraw his application for a homestead exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dig. § 400.*J 

In Bankruptcy. In the matter of bankruptcy proceedings of Herrin 
& West. Rehearing on a pétition of C. H. Stewart to review a ref- 
eree's order revoking a homestead exemption, in which the court filed 
a brief opinion April 10, 1914. Affirmed. 

W. F. Brown and Adamson & Brown, ail of Carrollton, Ga., and 
Hall & Jones, of Newnan, Ga., for petitioner. 
Boykin & Boykin, of Carrollton, Ga., for trustée. 

NEWMAN, District Judge. It appears that on March 22, 1913, 
there was set apart to W. E. Herrin, a member of the firm of Herrin 
& West, bankrupts, a homestead exemption, and of said exemption 
$1,390, allowed in cash, was transferred to C. H. Stewart "for valu- 
able considération," as expressed in the paper, afterwards on the same 
day. Within the 20 days required by the statute (that is, in 19 days), 
certain creditors filed objections to the allowance of the exemption to 
Herrin on the ground that W. E. Herrin had claimed the exemption 

•For other cases see same topio & § humbee in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe.i 
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and assîgned the same to said Stewart for the purpose of giving a préf- 
érence to said Stewart, which objections were afterwards amended. 
On October 29, 1913, it appears that both W. E. Herrin and W. W. 
West, his partner, withdrew tiieir application for homestead exemp- 
tion, and a pétition was filed in December, 1913, by C. H. Stewart as- 
serting that the action of Herrin in this effort to amend his schedule 
and withdraw his application to a homestead exemption was illégal and 
should not be allowed, and praying that the title to the property in 
question, constituting the homestead exemption of $1,390, be decreed 
to be in Stewart. On this the référée made the following order: 

"After hearing argument in this matter and considering the same, it Is 
considérée!, ordered, and adjudged that the prayer in said pétition be and the 
same is hereby overruled and denled on the following grounds: Before the 
expiration of 20 days after the flllng of the report by the trustée setting apart 
or allowlng the money and property clalmed as exempt by bankrupt, W. E. 
Herrin, as his exemption, the creditors of said W. B. Herrin flled exceptions 
to the allowanee of said exemption by said trustée to said W. E. Herrin on 
the ground that said W. K. Herrin had clalmed said exemption and assîgned 
the same to the said C. I^. Stewart for the purpose of giving a préférence to 
said Stewart, and afterwards amended said objections by adding the addition- 
al ground that said W. B. Herrin was not entitled to said homestead ex- 
emption because he had concealed certain parts of his assets and refused to 
disclose and turn them over to said trustée. That while said objections were 
pendlng, and at the time the same had been set for a hearing, the said W. 
E. Herrin prayed the court to pas» an order allowing him to amend his claim 
for homestead exemption by striking frora same the sum of money claimed by 
him as part of his exemption, which request or prayer was granted. I hold 
under thèse facts thât the right to this exemption was inchoate and had not 
ripencd into a pertect and indefeasible right, and that the said W. E. Herrin 
had a right to voluntarlly surrender what the court could hâve taken from 
him, should said objections hâve been sustained." 

This order was brought before the court for review, and was af- 
firmed in a brief opinion filed April 10, 1914, as f ollows : 

"Wliat the référée holds in this case I think is true, and that is that the 
right to homestead exemption does not become complète and transférable by 
the bankrupt, to whom this exemption Is allowed, untU it is approved by the 
référée. ïhe référée says that the right to this exemption was inchoate and 
had not ripened into a perfect and indefeasible right, and therefore the bank- 
rupts had the right to withdraw their claim to an exemption and to amend 
their schedule accordingly. General order No. 17 189 Ped. viii, 32 C. C. A. 
xix] among other things provides : "The trustée shall niake report to the 
court, within twenty days after receivlng the notice of his appointment, of 
the articles set otf to the bankrupt by him, according to the provisions of the 
forty-seventh section of the act, with the estimated value of each article, and 
any creditor may take exceptions to the détermination of the trustée within 
twenty days after the flling of the report.' Untll there is a confirmation of 
this report of the trustée, there Is clearly no final allowanee of the exemption, 
and it seems to me, so far as the practice of this court is concemed, the 
homestead exemption belng a Personal right, that the bankrupt mlght with- 
draw his claim to the same at any time. Certalnly to transfer the exemption 
before it has been approved by the référée would not give any rights in the 
bankrupt in the bankrupt court. The order of the référée is hereby approved 
and contirmed." 

I see no reason for changing the judgment of the court entered on 
the former hearing. It is perfectly clear that objections were filed to 
the allowanee of the homestead, and upon grounds which, according 
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to some of the authorities, would be a good ground of objection. I 
think the effect of the décision in Moran v. King, 111 Fed. 730, 49 
C. C. A. 578, decided by the Circuit Court of Appeals for the Fourth 
Circuit, is indicative of the holding that this would be a good ground 
of objection. That is, if the bankrupt seeks not in good faith to get a 
homestead exemption for his family, but to take the same and transfer 
it to one of his creditors ; the effect being to give the créditer trans- 
férée in such matter a préférence to that extent over other creditors. 
Be that as it may, however, it was an objection filed and was sufficient 
to prevent the référée from entering his approval of the trustee's action 
in setting apart the homestead exemption, and I think that is neces- 
sary to make a complète exemption, that it be set apart by the trustée 
and confirmed by the référée. Therefore the référée correctly decided 
that, at the time the transfer was made (that is, on the same day the 
exemption was set apart), the exemption was inchoate and incomplète. 
The case cited by learned counsel representing Stewart on this mo- 
tion for a rehearing (Taylor Co. et al. v. Williams, 139 Ga. 581, 77 
S. E. 386) is not, in my opinion, controlling in this matter, as counsel 
seem to think, and it would seem to me to be an authority contrary 
to the position taken. In that case the headnote, and it is a headnote 
décision, says this : 

"Where an insolvent person files a voluntary pétition In bankruptcy, and 
prays that property be set apart to tlm as exempt under homestead laws of 
this State, and upon such pétition is adjudged a banktupt, and a trustée in 
bankruptcy is appointed, who sets apart to the bankrupt property as prayed, 
and duly files his report thereof in the court of bankruptcy, to whieh no ex- 
ception Is flled, the bankrupt has an assignable iuterest In the property so set 
apart, and it is lawful for him to assign the property in good faith for ap- 
plication to pre~existing debts, although the asslgnment be made before ex- 
piration of the 20 days allowed under gênerai order No. 17 (Collier on Bank- 
ruptcy, 1067), wlthln which to file exceptions." 

In that case, it will be seen, no exceptions were filed to the allowance 
of the exemption. Perhaps, conceding this case to be controlling so 
far as it goes, it would be to the effect that where a bankrupt assigna 
his exemption after it is allowed by the trustée, and subsequently the 
20 days elapse without any objections being filed, and the action of 
the trustée stands confirmed, the transfer of the exemption by the bank- 
rupt would be good. This case is entirely différent. In the case of 
Taylor Co. v. Williams, supra, it may be assumed that the application 
for the exemption was approved, or certainly the 20 days elapsed with- 
oUt any objections being filed, which would make an entirely différent 
case from the présent. 

I think, and so hold, that to make a complète exemption, which would 
be transférable and title conveyed, there must be an approval by the 
référée of the exemption set apart by the trustée, or at least 20 days 
must elapse without any objections being filed to the allowance of the 
homestead. Whether in the latter case that is, where 20 days elapse 
without objections being filed, the title in the bankrupt would be com- 
plète it is unnecessary now to détermine. 

A new phase is given to this case, however, by a paper which I now 
find in the record for the first time, and to which my attention had 
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not Before been called, being a pétition dated April 14, 1914, in which 
Mr. Herrin withdraws his application to amend his schedule by re- 
nouncing and waiving his right to the homestead exemption and re- 
claims the same in accordance with his original daim in his schedule. 
What efïect this will hâve upon the case I do not now know. The 
trustée should be directed to hold the funds in his hands until this 
matter can be heard, as I find it has not been passed upon in any way 
by the référée, so far as the record shows. 

I adhère to my original décision in the matter approving the action 
of the référée, but with the statement just made wiûi référence to the 
effect of Mr. Herrin to reclaim his exemption. 



In re R. H. ELEOD & SON. 

(District Court, N. D. Georgla. December 30, 1913.) 

No. 3323. 

MOBTGAGES (§ 244») — ABSOLTTTE DeED AS MOETGAGE PABTIAL AsStGNMENT OF 

Debt — Effect. 

Civ. Code Ga. 1910, § 4276, provides that the transfer of notes secured 
by a mortgage "or otherwlse" conveys to the transférée the beneflt of the 
seeurity, and If more than one note is secured, and the mortgagee trans- 
fers some and returns others, the holder of the transferred notes has a 
préférence over the mortgagee If the seeurity Is insufflclent to pay ail the 
notes. Held, that the words "or otherwlse" should not be Umlted, under 
the rule of ejusdem generis, to transactions In whlch there exists only a 
lien In favor of the holder of the note transferred, elimlnatlng transac- 
tions, where he holds the title, but that the statute is applicable to a se- 
eurity deed whlch was In fact a mortgage securing several notes, so that, 
on the transfer of one of them to the mortgagee's creditor, he was en- 
titled to a preferred claim out of the proceeds of the mortgaged premlses 
for the payment of the note so transferred. 

[Ed. Note. — For other cases, see Mortgageg, Cent Dig. §§ 633-655 ; Dec. 
Dig. § 244.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of R. H. 
Elrod & Son. Application by the Arnold Grocery Company for a bal- 
ance due to the bankrupts on the sale of real property mortgaged to 
them. From a referee's order denying the application, applicants ap- 
peal. Reversed. 

Cobb & Erwin, of Athens, Ga., for intervener. 
G. A. Johns, of Winder, Ga., for trustée. 

NEWMAN, District Judge. This is a pétition to review a décision 
of the référée in the above-stated matter. The facts appear from the 
certificate of the référée as follows : 

ïhat, in the course of such proceedings, an order, a copy of which is an- 
nexed to the pétition herelnafter referred to, was raade and entered the 21st 
day of July, 1913. 

That on the 6th day of October, 1913, Arnold Grocery Company, inter- 
veuers in such proceeding, feeling aggrieved thereat, filed a pétition for re- 
view, which was granted. 

•For otber cas** sm Bun* toplc & i ndubbb in I>eo. 4 Am. Dlga. 1907 to date, A a«p'r Indexes 
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That a summary of the évidence upon which sald order was based (by 
agreement of the eounsel for the Interveners and the trustée of R. H. Elrod 
& Son) is as follows: Wood & Blakey was indebted to K. H. Elrod for the 
purchase money of a stock of goods and storehouse in which said stock was 
contained in the sum of $2,750, and this Indebtedness was evidenced by three 
promissory notes made by said Wood & Blakey and payable to said E. H. 
Elrod in amounts as, follows : ïwo notes for the sum of $1,000 each, and the 
third for the sum of $750. Among other securlties deposited with and made 
to R. H. Elrod by Wood & Blakey to secure said purchase-money notes was 
a seeurity deed to what was known as the "Jones storehouse and lot" in the 
town of Cari, Ga. (described and referred to In the pleadiugs), executed and 
dellvered to said R. H. Elrod by .T. H. Wood individually, a member of the 
partnership of Wood & Blakey. Afterward the firm of R. H. Elrod & Son 
being indebted to the Arnold Grocery Company in the sum of $698.55, R. H. 
Elrod transferred to said compaiiy oue of the purchase-money notes, viz., the 
one for the .$750, as collatéral seeurity for the payment of sald indebtedness. 

There was no formai transfer in writing of the seeurity, or any part thereof 
(the said seeurity deed of J. PI. Wood) by said Elrod to said company. 

Subsequently both the flrms of Wood & Blakey and R. H. Elrod & Son, 
and R. H. Elrod and K. A, Elrod, were adjudleated bankrupts. 

The "Jones storehouse and lot" havlng been sold by the trustée in bank- 
ruptcy, there was in the hands of the trustée of R. H. Elrod & Son the sum 
of $274.30 proceeds of said sale. To this fund Arnold Grocery Company Hled 
its intervention, clalming priority as a secured creditor of R. H. Elrod by rea- 
son of being the transférée and holder of the $750 note of J. H. Wood and 
H. E. Blakey. 

That the question presented on this review is: By reason of the transfer 
and assignment of the $750 note of Wood & Blakey by R. H. Elrod to Ar- 
nold Grocery Company, did the benefit of the seeurity, under the deed of J. 
H. Wood to R. H. Elrod, inure to the Arnold Grocery Company wlthout the 
transfer of the seeurity or any part thereof? 

This question involves section 4276 of the Civil Code of Georgia of 1910, as 
insisted by intervener's eounsel, which is as follows : "The transfer of notes 
secured by a mortgage or otherwise conveys to the transférée the beneflt of 
the seeurity. If more than one note is secured and the mortgagee transfers 
some and retains others, the holder of the transferred notes bas a préférence 
over the mortgagee, if the seeurity Is insufficient to pay ail the notes." See, 
also, sections 3345 and 3346. 

The référée was of opinion that, in order for the transférée of the note in 
question to take and obtain any benefit from the seeurity deed, there must 
hâve been an assignment and conveyance of the title to the land given to se- 
cure the note by the holder of the seeurity deed, which resulted in the pas- 
sage of the order complalned of. 

In the case of a mortgage, the tltle remains In the mortgagor, the debtor; 
in the case of a seeurity deed, the title passes from the debtor to the creditor. 
Hunt V. New England Mortgage Seeurity Co., 92 Ga. 720, 721, 722, 19 S. E. 
27. 

It was agreed that the two $1,000 notes had not been transferred, and re- 
mained in the hands of the trustée of R. H. Elrod & Son. 

Then follows a paragraph with référence to the time within which 
the pétition for review was made and the facts concerning the same, 
but the court has already decided to hear the pétition to review. 

The question for détermination in this case arises under section 4276 
of the Code of Georgia of 1910, which is referred to and quoted by 
the référée above. The référée found that the fact that the title had 
gone into Elrod made it necessary that there should hâve been some 
conveyance by Elrod to the Arnold Grocery Company, and that, under 
the language of the section of the Code of Georgia referred to (4276), 
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the transfer of the note alone would not carry with it the rights that 
Elrod had under this security deed. 

It seems to me that the référée and counsel for the trustée attach 
too much importance to the word "mortgage," and not enough to the 
other language of this Code section. More weight should be given, I 
thihk, to the word "secure" and the last word in the sentence, "secu- 
rity." The purpose of the law evidently is to give to transférées the 
benefit of security held by persons making the transfers. 

Counsel for the trustée contends that, under the doctrine of ejusdem 
generis, the words "or otherwise" should be restricted to transactions 
in which there exists only a lien in favor of the holder of the note 
transferred, and not to transactions where he holds title. I am unable 
to agrée to this. The words "or otherwise" are very broad and must 
be considered in connection with the whole expression in the statute 
"secured by a mortgage, or otherwise." The deed in this case says 
this : "This deed is made to secure a debt for $2,750." I see no rea- 
son whatever why the lawmakers should hâve intended to limit the 
scope of this provision of the Code as contended hère. 

The Circuit Court of Appeals for this Circuit, in Ray v. Tatum, 72 
Fed. 1 12, 18 C. C. A. 464, affirming a décision rendered by this court, 
holds that deeds like this, even where they were made under Code, §§ 
3306, 3307, and there is a deed and a bond to reconvey, might be treated 
as mortgages for the purpose of foreclosure. In the course of the 
opinion Circuit Judge McCormick, for the court, states this: 

"It Is too plain to admit of argument that the transaction was a borrowing 
of money and givlng a lien on land to secure the loan. This Is a mortgage." 

It is perfectly clear to me that the Code section in question embraces 
sscurity of the kind now before the court, and that the référée was 
ia error in holding that it does not. This security deed is of the same 
<.lass as mortgages. Whether the title passes or does not pass by one 
of thèse instruments, it is only a paper executed for the purpose of 
isecuring the debt, and they are of the same class and kind, and give 
security only in both cases. 

The facts of this case bring the Arnold Grocery Company within the 
other language of the Code section (4276) as f ollows : 

"If more than one note is secured, and the mortgagee transfers some and 
retains others, the holder of the transferred notes has a préférence over the 
mortgagee, if the security is Insuflicient to pay ail the notes." 

The $750 note was transferred to the Arnold Grocery Company, and 
Elrod retained the two $1,000 notes. The amount derived from the 
sale of the property was not enough to pay the Arnold Grocery Com- 
pany's note, so that, under this law, I think the Arnold Grocery Com- 
pany is entitled to the whole amount in the hands of the trustée. 

The action of the référée is disapproved, and an order should be 
made by him paying the amount in hand, derived from the sale of this 
property, to the Arnold Grocery Company. 
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UNITED STATES, to Use of VAN CLIEF, v. MERRICK et aL 
(District Court, E. D. New York. June 20, 1914.) 

1. United States (§ 67*) — Bond of Cokteactoe fob Public Work — Suit bt 

suboonteactob. 

Under Act Aug. 13, 1S94. c. 280, 28 Stat 278 (U. S. Comp. St. 1901, p. 
2523), as amended by Act Peb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. 
St. Supp. 1911, p. 1071), relatlng to bonds of contractors for public work, 
and whlcU provides that, if no action on such bond is brought by the 
United States withln six months from completlon and final settlement of 
the contract, any person supplylng the contractor wlth labor or materlals 
not pald for shall, on furnlshlng an affldavit of such îacts, be furnlshed 
wlth a certlfled copy of the contract and bond, and may bring suit thereon, 
the requlrement of such affldavit is for the protection of the United States, 
and may be waived, as may also the requlrement for a delay of six 
months before furnlshlng the copies of the contract and bond. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dlg. § 67.*] 

2. United States (§ 67*) — Bond of Contbactob fob Public Wobk — Suit bt 

subcontkactoe. 

In such a suit by a subcontractor, It should be shown by the certlflcate 
or otherwlse that the United States did not instltute a suit withln the 
six months ; and the requirements that such suit shall be brought withln 
a year after completlon and final settlement of the contract, and that Per- 
sonal notice shall be given to ail known creditors, and by publication for 
three successive weeks, the last publication to be at least three months 
before the tlme limited, are jurisdictlonal ; and such notice must be 
given three months before the expiration of one year from the completlon 
and final settlement of the contract. 

[Ed. Note. — For other cases, see United States, Cent. Dlg. § 50; Dec. 
Dig. § 67.*] 

3. United States (§ 67*) — Contractoe fob Public Wobk — Action on Bond. 

Such suit belng statutory, unless the jurisdictlonal conditions are com- 
plied wlth, the court cannot render judgment against the contractor; 
but such an action should be brought at law. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dlg. § 67.*] 

Action by the United States, to the use and benefit of William S. 
Van Clief, against Ernest Merrick, conducting business in the trade- 
name of the Merrick Fireproofing Company, and the Maryland Cas- 
ualty Company. Decree for défendants. 

Holt, Warner & Gaillard, of New York City (William D. Gaillard, 
of New York City, of counsel), for plaintiff. 

Meyer & Henshaw, of New York City, for défendant Merrick. 
Edward J. Dowling, of New York City, for Maryland Casualty Co. 

CHATFIELD, District Judge. The statute of August 13, 1894 (28 
Stat. p. 278), as amended by the law of February 24, 1905 (33 Stat. 
p. 811), has been construed in numerous cases. In the présent ac- 
tion, but one creditor has presented his claim. According to the rec- 
ord, no other creditor is known. An order was obtained dispensing 
with Personal notice of the pendency of this action for that reason. 

•For other cases see same topio & i ndmbee in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 



UNITED STATES V. MERKICK 257 

This order was made on the 3d day of May, 1913, and no "notice of 
publication" was given. The work was completed and settlement 
made by the 4th day of June, 1912, and the United States furnished 
the certificate required by the statute on the 12th day of September, 
1912. The action was started on May 3, 1913. It was thus too late 
to publish any notice of the beginning of the présent action for a 
period of three months before the expiration of the year from the 
4th day of June, 1913, and the court therefore made no direction as 
to the method of publication. 

It also appears that the War Department furnished its certificate 
without a request under oath from the creditor who bas brought the 
action, and within three months after final settlement. The amount 
of the bond is $4,000, and the amount of the claim of the creditor is 
$511.63, with interest from June 29, 1912. The testimony shows that 
the work was done, and the previous décisions on similar points dis- 
pose of ail the questions raised. 

In the McCord Case, 233 U. S. 157, 34 Sup. Ct. 550, 58 L. Ed. 893, 
decided by the Suprême Court on April 6, 1914, it bas been definitely 
held that the statute must be strictly complied with in ail jurisdic- 
tional respects. It was tberein decided that an action could not be 
started before the time after which the United States could be re- 
quested to issue its certificate. 

[1] The certificate in the présent case was issued before the six 
months expired, upon a request unaccompanied by the statutory affi- 
davit. This provision for a request on affidavit is manifestly for the 
protection of the United States, and might be waived. United States 
V. Mass. Bonding &: Ins. Co. (D. C.) 198 Fed. 923. 

The suit was not started prematurely, and the surety company 
would not be released by a mère lack of form in the way in which 
the certificate from the United States was obtained. But, under the 
McCord décision, the record in the présent action is déficient, for there 
is no proof that the United States did not start suit within the six 
months, and this should be shown by the certificate, or by the testi- 
mony, as in Title G. & T. Co. v. Crâne, 219 U. S. 24, 31 Sup. Ct. 
140, 55 L. Ed. 72. 

[2] As to whether an action can be maintained by a single creditor, 
who starts his suit within the year, but who does not comply with 
the sections as to publication and personal service, présents a différ- 
ent proposition. It bas been held in the case of United States ex rel. 
Joseph Sario v. Eldridge Const. Co. et al., decided in this district upon 
October 21, 1913, and affirmed by the Circuit Court of Appeals on 
April 22, 1914 (Merchants' Nat. Bank v. United States ex rel. Sario, 
214 Fed. 200, 130 C. C. A. 548), that the requirements of bringing 
suit within a year, of filing claims within the year, and of com- 
plying with the statute so as to bring in ail creditors, are jurisdic- 
tional. Compliance with the provision as to personal notice to "known 
creditors" was held negligible, if none were "known"; but the pro- 
vision as to advertising was declared to be mandatory and jurisdic- 
tional, citing United States v. Stannard (D. C.) 206 Fed. 326. 

The purpose of advertising claims is, of course, to notify those 
215 P.— 17 
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creditors who may not be known personally. In the absence of affirm- 
ative proof that there are no such creditors, a compliance with the 
statute requiring attempted personal service would be a necessary pre- 
liminary. The phrase requiring any suit to be brought "within one 
year * * * and not later," is inconsistent with the provision that 
"in addition thereto notice of pubhcation * * * for at least three 
weeks, the last publication to be at least three months bef ore the time 
limited therefor," unless the last provision be taken as controlling so 
far as properly commencing the first action is concerned, and unless 
the first provision allowing any suit to be brought not later than a 
year is held to be a statute of limitation upon the suits upon interven- 
ing claims in a previously started action. The last word of the stat- 
ute, "therefore," can relate to nothing preceding it except the time 
to i)ring suit, and the gênerai effect is that a créditer who wishes to 
bring suit must see that his or some other action is properly started, 
so as to allow time for publication for claims, and, if that is donc, 
then the other actions must also be brought by intervention within one 
year. 

[3] The plaintiff has asked for judgment in any event against the 
contractor for the amount due ; but such an action should be brought 
at law, and this statutory remedy on the bond does not give the court, 
as a court of equity, any jurisdiction to enter judgment against the 
contractor, unless the action is brought in compliance with the entire 
statute. The one-year limitation applies only to this particular action, 
and as to an ordinary action on contract the usual statutes would 
apply. 

The défendants may hâve a decree. 



UNITED STATES v. JAMES A. BLANCHARD CO. 
(District Court, E. D. New York. June 2, 1914.) 

Obuggists (§ 12*) — Insectioide Act— Oriminai, Pbosecutions. 

Informations for violation of the Insecticide Act April 26, 1910, c. 191, 
36 Stat. 331 (U. S. Comp. St. Supp. 1911, p. 1368), by the shipment in 
Interstate commerce of misbranded insecticides, considered, and held sufH- 
cient as against demurrers and motions to quash. 

[Ed. Note. — For other cases, see Druggists, Cent. Dig. § 11; Dec. Dig. 
§ 12.*] 

Criminal prosecutions by the United States against the James A. 
Blanchard Company. On demurrers and motions to quash informa- 
tions. Overruled. 

William J. Youngs, U. S. Atty., of Brooklyn, N. Y. (Samuel J. 
Reid, Jr., Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for the 
United States. 

Charles W. Bacon, of New York City, for défendant. 

CHATFIEIvD, District Judge. Information No. 1458, filed Decem- 
ber 17, 1913: 

•For other cases see same topio & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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This information is brought under the Act of April 26, 1910, c. 191, 
26 Stat. 331 (U. S. Comp. St. Supp. 1911, p. 1368). The law appears 
to be constitutional and the acts charged to be within the scope of inter- 
state rather than state commerce and législation. 

The information is not bad for multifariousness or duplicity, and the 
counts State offenses which can be separately charged, although based 
upon a single set of affidavits which contain ail of the allégations after- 
wards separated into counts. 

Objection is made to count 1 on the ground of variance because orie 
affidavit shows (on information and belief) a shipment of goods to 
Oregon, while the other affidavits show the obtaining of the sample 
and the receipt of goods in Washington. But the statement of fact, 
when coupled with the statement that records in the hands of the de- 
partment are the source of the direct charge that the goods were 
shipped to Oregon, are sufficient upon which to base an allégation that 
there was a violation of law in shipping goods to Oregon. 

A pétition for leave to file an information based upon annexed af- 
fidavits niight be drawn in much shorter form than that used in the 
présent case, but inasmuch as this pétition also contains the varions al- 
légations of fact, with the sources of information and belief upon 
which they are made, it must be judged as an affidavit as well as a 
pétition. It is not open to the objections of duplicity, multifariousness, 
or indefiniteness of pleading, because it combines the pétition with an 
affidavit. Nor can such objections be raised because one pétition or 
affidavit unités or contains several matters upon each one of which 
the information bas a count under différent sections of the law. 

No other ground of demurrer is stated needing discussion herein. 

The demurrers will be overruled, and the motions to quash, dismiss, 
and vacate denied. 

Information No. 1461, filed December 20, 1913, under the same stat- 
ute, contains five counts charging alleged violations with respect to the 
shipment of a product called Soluble Fir Tree Oil Insecticide. 

The demurrers to this information should be overruled on the same 
grounds as stated with respect to the préviens information. 

The motions to quash, dismiss, and vacate must be denied. 

It is impossible to décide either by demurrer or upon motion whclher 
the évidence would satisfy a jury that the charges hâve been made out, 
or whether Fir Tree Oil is a product of a certain nature as to which 
the purchaser would be deceived if the article did not contain oil of a 
fir tree. Whether the words "Fir Tree Oil" are merely a trade-name 
or gênerai désignation of a product which in the arts and sciences is 
known to be composed of other ingrédients than the oil of a fir tree, 
or whether people would be actually deceived by the name and led to 
buy the article because of some meaning which they gave to the words, 
and which meaning would not be justified by the components of the 
article sold, are matters that should be disposed of upon a record in 
the form of testimony. If the government can furnish évidence to sub- 
stantiate its charges of this nature, then there is no reason shown why 
the sale of such product should not be prohibited under the language of 
the Insecticide and Fungicide Act. 
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Information No. 1481, filed January 10, 1914, under the same statute, 
contains two counts charging alleged violations with respect to the 
shipment of a product called "Lion Brand Whale Oil Soap," in which 
an alleged inert substance, viz., water, is said to be présent, but not 
stated either specifically or by giving the percentage of the entire 
amount of inert ingrédients with the percentages of insecticidal mate- 
rials. 

The questions upon the demurrers interposed must be disposed of 
similarly to those already covered under information No. 1458. 

But objection is particularly made with respect to the counts as to 
Whale Oil Soap upon the motions to quash, dismiss, and vacate, in 
that soap is said to imply water or moisture, and that no one would be 
misled or deceived by not having a statement as to the percentage of 
this so-called inert ingrédient, viz., water. 

Whether water is an inert ingrédient, or whether it is a necessary 
component of the substances for the purposes to which the soap is to 
be applied, is a question of fact. The act (section 8) is in the alterna- 
tive ; that is, either the inert ingrédients may be stated by amount and 
name, or the insecticidal or fungicidal content may be stated by amount 
and name. But according to the présent information, neither of thèse 
methods was followed, and the question is raised by the charge that 
the water présent is an inert substance and is not so stated. 

The propositions should be considered upon a trial, and the motions 
will be denied. 

Information No. 1482, filed January 31, 1914, contains three counts 
charging alleged violations with respect to the shipment of a product 
called "Lion Brand Concentrated Kérosène Emulsion." 

The demurrers filed should be overruled on the grounds previously 
stated with respect to the other informations. 

The motions to quash, dismiss, and vacate call in question the sufii- 
ciency of the évidence furnished by the affidavits to support a con- 
viction upon the charge named. Counts 1 and 2 allège that the article 
will not, as claimed in the label, kill plant lice and bugs in the way and 
to the extent which it is represented to do. 

In the third count there is a charge that an inert substance, viz., wa- 
ter, was présent, without any statement on the label in either of the al- 
ternative ways provided by the statute, showing the présence of the 
inert substance. 

The last question has been disposed of under the décision on infor- 
mation No. 1481, and the question as to misrepresentation through 
failure on the part of the substance to kill bugs and lice as represented, 
or to accomphsh such killing under the circumstances set forth in tlie 
label, is again a question of fact, as is also the question of the behef 
of the purchasers with respect to what they were buying. Thèse ques- 
tions should not be disposed of upon motion. 

The défendant will be required to plead to the informations as filed. 
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CINCINNATI, H. & D. ET. CO. v. OER et aL 

OEE V. CINCINNATI, H. & D. ET. CO. 

(District Court, E. D. New York. July 3, 1914.) 

1. Courts (§ 312*) — Fédéral Courts — Jueisdiction — Diverse Citizbnship. 

Under Judlcial Code (Act March 3, 1911, c. 231, 36 Stat 1091 [U. S. 
Comp. St Supp. 1911, p. 135]) § 24, providlng that the District Courts 
of the United States shall hâve original jurisdlction of civil suits arising 
between citizens of différent states, etc., no action can be brought in the 
fédéral court by an assignée on the ground of diversity of citizenship, 
unless the assigner could hâve maintained an action in the particular 
TJnlted States court in which the action is instituted. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 865-875; Dec. 
Dig. i 312.*] 

Z. Courts (§ 27G*) — Fédéral Courts — Jurisdiction — Suit bt Assignob. 

Where an a'ssignor begins au action In a fédéral court in a district In 
which he does not réside and défendant appears, or If the assignor brings 
hls action in a state court in a fédéral district in which he does not ré- 
side and the case is removed by the défendant to the fédéral court in that 
district, that court bas jurisdlction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 815; Dec. Dig. Jj 
276.*] 

S. Eemoval of Causes (§ 12*) — Eestrictions as to District — Fedkbal 
Courts — Jurisdiction. 

Where suit is brought by an assignée on an assigned claim In a state 
court of the fédéral district of hls résidence and défendant appears and 
removes the case to the fédéral court of that district which is the only 
district to which it could be removed as provided by Judlcial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1095 [U. S. Comp. St. Supp. 1911, p. 142]) 
§ 29, the court has jurisdiction though the assignor did not réside In 
such district. 

[Ed. Note.— For other cases, see Eemoval of Causes, Cent Dig. §§ 32, 
33 ; Dec. Dig. | 12.*] 

In Equity. Suit by the Cincinnati, Hamilton & Dayton Railway 
Company against Charles A. Orr and another, and action at law by 
Charles A. Orr against the Railway Company, removed from the state 
court. On motion to remand the latter action, and motion for tempo- 
rary injunction in the former suit. Motion to remand denied, and 
motion for injunction granted. 

Cravath & Henderson, of New York City (Stuart McNamara, of 
New York City, of counsel), for Cincinnati, H. & D. Ry. Co. 

Tipple & Plitt, of New York City (Arthur W. Clément, of New 
York City, of counsel), for Charles A. Orr and Orton G. Orr. 

CHATFIELD, District Judge. The plaintifî Orr is a résident of 
Kings county in this district. The défendant Cincinnati, Hamilton & 
Dayton Railway Company is a résident and citizen of Ohio. Action 
was brought upon a claim assigned to the plaintiiï Orr by his brother, 
who is a résident and citizen of New York county, in the Southern dis- 
trict of New York. An equity action has been commenced in this 

— ■' '■ " ■ ■ ' " ' ' ' " • " " .l.l- I M . I , 

*For other cases see same toplc & S numbbb in Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexée 
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court, and a temporary injunction against further proceedings in the 
State court action is asked. At the same time an application to remand 
the first action has been presented. An application to remove the ac- 
tion was made to the Suprême Court of Queens County, and was de- 
nied in a décision filed May 27, 1914, citing the cases of In re Winn, 
213 U. S. 458, 29 Sup. Ct. 515, 53 L. Ed. 873, Odhner v. Northern Pac. 
Ry. Co. (C. C.) 188 Fed. 507, and In re Wisner, 203 U. S. 449, 27 Sup. 
Ct. 150, 51 L. Ed. 264, to show that an action can be removed to the 
particular United States District Court only which would hâve original 
jurisdiction over that action, and citing section 24 of the Judicial Code, 
Waterman v. Chesapeake & Ohio R. R. Co. (D. C.) 199 Fed. 667, 
Brown v. Fletcher, 206 Fed. 461, 124 C. C. A. 367, Con. Rub. Co. v. 
Ferguson, 183 Fed. 756, 106 C. C. A. 330, and North American Trans. 
Co. V. Morrison, 178 U._ S. 263, 20 Sup._ Ct. 869, 44 L. Ed. 1061, as 
authority for the proposition that the résidence of the assigner is con- 
trolling upon the question of résidence, for the purpose of jurisdiction, 
where suit is brought on an assigned claim. 

[1, 2] This provision of the Code and thèse décisions make it ap- 
parent that no action can be brought in the United States court by an 
assignée, on the ground of diversity of citizenship, unless the assignor 
could hâve maintained the action in that United States court. But if 
the assignor began an action in the United States court in this district, 
and the défendant appeared, or if the assignor brought his action in 
the State court in this district and removal was had by the défendant 
to this court, the question of maintaining suit only in the district of 
résidence of the plaintiff or défendant could hâve been waived. In re 
Moore, 209 U. S. 490, 28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 
1164; In re Winn, supra; and Ex parte Harding, 219 U. S. 363, 31 
Sup. Ct. 324, 55 L. Ed. 252, 37 L. R. A. (N. S.) 392. 

[3] Hence we cannot say that the court is ousted of jurisdiction by 
the mère assignment and the bringing of this action by the assignée in 
a court of the district of his résidence. Any objection by the défend- 
ant has certainly been waived, and this district is the district to which 
removal must be had under section 29, which requires removal to the 
court of the district in which the court where the suit is instituted is 
situated. Waterman v. Chesapeake & Ohio R. R. Ce, supra, seems to 
support the contrary view ; but the assignor was not a citizen of the 
State where the suit was brought, and the Wisner Case was therefore 
of greater force. 

The cases of North American Trans. Co. v. Morrison, supra, and 
Brown v. Fletcher, supra, were disposed of upon defects in pleading 
or because the assignors were résidents of the same district as the de- 
fendant. 

The case of Con. Rub. Co. v. Ferguson, supra, was based upon ob- 
jection by the défendant and the "proper" district for removal could 
not be a district in another state, as suggested in the cases of Mat- 
tison v. Boston & M. R. R. (D. C.) 205 Fed. 821, or Stewart v. Cybur 
Uumber Co. (D. C.) 211 Fed. 343. 

The case of Stimson v. United Wrapping Mach. Co. (C. C.) 156 
Fed 298, was decided before the passage of the Judicial Code; but 
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this case seems to be exactly like the case at bar and to be a correct 
application of tiie principles involved. 

The purpose of allowing removal is directly involved in the présent 
action. The fact that both the assignor and assignée are citizens of 
the State of New York, and could bring action in any court in the 
State, makes it apparent that a change of district by assignment, for 
the purpose of preventing removal, should not be allowed as the 
basis for a forced application of the doctrine of In re Wisner, supra, 
under the clause allowing suit by an assignée only when the assignor 
might sue in the same jurisdiction. Where the défendant bas waived 
the question of being sued in the district, the assignor could certainly 
maintain bis action, and that is the situation we hâve in this case. 

The motion to remand must be denied, and the motion for injunc- 
tion granted. 



UNITED STATES, to Use of MILLER et al., y. MITCHELL et al. 

(District Court, E. D. New York. June 23, 1914.) 

United States (§ 67*) — Bond or Contractor for Public Wokk — Action bt 

SUBCONTBACTOR. 

In a suit by subcontractors on the bond of a contractor for public work 
under Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. St. 1901, p. 
2523), as amended by Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp, 
St. Supp. 1911, p. 1071), where due notice by publication bas been given, 
in the absence of eoncealment or fraud, the plalntlfC is required to send 
Personal notice only to such creditors as are actually known to hlm. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dig. § 67.»] 

Action by the United States, to the use of Patrick Miller and others, 
against Edmund H. Mitchell and Henry T. Mitchell, doing business 
as Mitchell & Co., and the Illinois Surety Company. Decree for com- 
plainants. 

See, also, 213 Fed. 1022. 

Carpenter & Park, of New York City (Henry E. Mattison, of New 
: York City, of counsel), for E. S. Belden & Sons. 

King & Booth, of New York City, for Miller. 

George F. Engleman and H. W. Goodrich, of New York City, for 
J. S. Packard Dredging Co. 

George W. Bristol, of New York City, for Briggs, Hazel, and Ben- 
venutti. 

Nelson L. Keach, of New York City (E. E. Kellogg, of New York 
City, of counsel), for Illinois Surety Co. 

CHATFlELD, District Judge. A trial ha s been had upon the cause 
of action, and the parties hâve proceeded, by order of the court, as if 
the pleading originally filed had been called a bill in equity. This was 
done in pursuance of the décision of the Circuit Court of Appeals in 
this case (212 Fed. 136, 129 C. C. A. 584, on February 10, 1914), to 
the efifect that the cause of action set up under the statute should bave 

*For other cases see same topic & § nuiibeiï in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes' 
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been treated as brought in equity and the cause transferred to the eq- 
uity calendar for trial. The varions points involved therein hâve been 
disposed of during the course of the trial, and the testimony has been 
entirely reheard and the case submitted as if no previous trial at law 
had been had. But in the course of the hearing upon the bill in equity, 
the varions objections to considération of the case, to the receipt of évi- 
dence, and to considération of the respective claims of the intervening 
parties, hâve been ruled upon separately, and in gênerai hâve been dis- 
posed of in the same way as they were upon the previous trial. This 
has been donc for two reasons : In the first place, the court sees no 
reason to change any of the conclusions reached upon the previous trial, 
except in so far as to proceed with the case in equity ; and, second, it 
has seemed best to make the record as nearly like that upon the pre- 
vious trial as may be consistent with the testimony as presented, to 
avoid discussion over différences in rulings upon the facts. It has been 
borne in mind that a hearing upon appeal in equity will allow of a dé- 
termination by the Circuit Court of Appeals upon each separate claim, 
and thus a new trial will be avoided if any particular item should be 
incorrectly allowed in this court. 

For thèse reasons no statement or findings of fact will be made other 
than those set forth in the record, except that each claimant will be 
held to bave performed the work and furnished the services and to be 
entitled to the amount with interest from the date speciiied in each 
case, in accordance with the results reached upon the previous trial and 
there covered by the verdict directed. 

The conclusions of law will be disposed of as indicated upon the 
varions rulings on the trial, with respect to objections, and on motions 
during the course of the case, and the gênerai objections by the défend- 
ants, on which ruling was reserved at the close of the case, will, be 
separately overruled. The motions for a decree in favor of the de- 
fendants on each separate claim and on the varions items of those 
claims will be denied. 

The objection based upon changes by the United States in détails of 
the contract after work was started was properly overruled. In the 
case of the Equitable Surety Co. v. United States, for the Use of Mc- 
Millan & Son, 234 U. S. 448. 34 Sup. Ct. 803. 58 I.. Ed. 1394, decided ■ 
by the Suprême Court upon the 8th day of June, 1914, it was held 
that the surety was not released by changes on the part of the United 
States which did not afïect the gênerai character of the contract, citing 
U. S. v. National Surety Co., 92 Fed. 549, 34 C. C. A. 526. 

But one point of law not previously disposed of is presented by thèse 
motions. It appears that the plaintiff and the intervening creditors pub- 
lished notice of the pendency of the action in a newspaper for the time 
and within the dates specified by the statutes, but that they obtained an 
order dispensing with and did not send out a personal notice to known 
creditors. It is now urged that the afifidavit by which the order was 
made dispensing with the sending out of this personal notice was in- 
sufficient, in that it did not state facts showing what efforts had been 
made to learn the names of such creditors, and that the court was there- 
fore not justified in dispensing with the notice. 
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This objection should be overruled. While the giving of notice is 
jurisdictional, in the sensé that compliance both in the way of personal 
notice and by publication is necessary, and while the provision for pub- 
lication is plainly intended to insure notice to as many creditors as 
possible, whether known or unknown, yet the provision requiring that 
notice shall be given to known creditors can be carried out only by giv- 
ing notice to such creditors as are known to the plaintiff, or in some 
way made known or ascertained through the court proceedings, up to 
the time of sending out notice. Such a provision necessarily imputes 
action in good faith and reasonable effort to acquire knowledge of the 
creditors ; but f ailure to discover each and every one, or f ailure to ex- 
ercise diligence in the précise way in which the surety company may 
think it should hâve been donc, could not oust the court of jurisdiction, 
if the gênerai notice by advertising bas been had. 

In the absence of concealment or fraud, the plaintiff is only required 
to send notice to the creditors who may at that time actually be known, 
and, if other creditors do intervene, jurisdiction would not seem to be 
lost, if they should happen to know of other creditors to whom notice 
had not been sent. The advertising would be depended upon to meet 
the requirement. 

The separate plaintiffs may recover the amount of their respective 
daims, with interest, and a decree may be entered providing therefor. 



In re OAKLEY. 

(District Court, W. D. Kentucky. March, 1914.) 

Bankrttptct (§ 278») — Assets— Recoveby— Pboceedings bt Gbeditobs. 

Creditors of a bankrupt, for whom a trustée had been appointed, had no 
rlght to Institute proceedings against the bankrupt's attorneys to recover 
alleged exorbitant fées paid by the bankrupt to them to represent hlm in 
the bankruptcy proceedings; such right resting in the trustée, in the ab- 
sence of any averment that the trustée had been requested to move, and 
had falled or refused to do so. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig §§ 418, 427; 
De*-. Dig. i 278.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Wil- 
liam Monroe Oakley. On review of a referee's order sustaining a 
creditors' pétition for restitution of alleged exorbitant fées paid by 
the bankrupt to his attorneys. Dismissed. 

Austin Peayi^of Clarksville, Tenu., for creditors. 
Trimble & Bell, of Hopkinsville, Ky., and John B. Baskin, of Louis- 
ville, Ky., pro se. 

EVANS, District Judge. On May 3, 1913, this proceeding was in- 

stituted by creditors, who, alleging certain acts of bankruptcy against 
William Monroe Oakley, prayed that he might be adjudged bankrupt. 
Upon the service of the subpœna he employed Messrs. Trimble & Bell 
and John B. Baskin as his counsel, and to whom, as they allège, he 

*For other cases aee same toplc & i numbbb tn Deo. ft Am. DIgs. 1907 to date. & Rep'r Indexes 
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then paid $300 in cash as their fee jointly for the services to be ren- 
dered him in the proceeding. Before the adjudication a motion was 
made for the appointment of a receiver, but previous to a hearing 
of this motion there was an agreement reached under which an ad- 
judication was made on May 10, 1913. 

Slow progress was made in respect to the sélection of a trustée, but 
finally, on August 6th, James Breathitt, Jr., was elected, and three 
days later he qualified and entered upon the discharge of his duties. 
On September 12th the trustée filed a report of those portions of the 
bankrupt's estate which he had set apart to him as exempt. Exceptions 
to this report were filed by the ^W. A. Chambers Company, a créditer, 
upon the hearing of which on October 31st the référée entered an 
order sustaining at least part of them, and on December 17th, upon a 
pétition for review, we affirmed the referee's order. The bankrupt's 
counsel.appeared for him in the latter matter, and alleged that they 
had for him also appeared in other matters, as stated in their response. 

On November 19th certain of the bankrupt's creditors filed a péti- 
tion in this language: 

"Petitloners, the Hurst-BoUlin Company, Elder Conroy Hardware Company, 
W. A. Chambers Company, and Hermon Bros. Lindaur Company, say : 

"(1) That they hâve provable claims which hâve been flled and allowed In 
this estate. 

"(2) That the fee of two hundred ($200.00) dollars, paid by the bankrupt to 
Trlmble & Bell for services to him in this matter, and so dlsclosed In his 
response to the pétition, Is unreasouable and exorbitant, and that the fee, also, 
paid by the bankrupt to J. B. Baskin, Is exorbitant and unreasonable. 

"Wherefore thèse petitloners pray an order for the restitution of the funds 
so paid ont by the bankrupt, and for the trustée to take appropriate steps to 
recover the same. Austin Peay, Attorney." 

In response to the foregoing pétition, Messrs. Trimble & Bell and 
John B. Baskin, among other things, objected that the petitloners had 
no right to the relief sought, for the reason that that right, being in 
the trustée, could only be exercised by him. Without going into the 
merits of the case, we think this objection was well taken, in the ab- 
sence of any averment in the pétition showing that the trustée had been- 
requested to seek the relief asked, but had failed or refused, upon such 
request, to do so. See In re Lewensohn (C. C. A., 2d Cir.) 9 Am. 
Bankr. Rep. 368, 121 Fed. 538, 57 C. C. A. 600; In re Stern (C. C. A., 
8th Cir.) 16 Am. Bankr. Rep. 510, 144 Fed. 956, 76 C. C. A. 10; 1 
Loveland on Bankruptcy, § 349. There is sound reason for this rule, 
inasmuch as the trustée represents ail the bankrupt's creditors, and bas 
the first right to sue in respect to their interests. This right cannot be 
superseded, unless he refuses, upon request, to exercise it, in which 
event creditors would be remediless, unless they might themselves sue. 

The referee's order sought to be reviewed will, for the reason in- 
dicated, be reversed, and he will be directed to dismiss the pétition of 
the creditors hereinbefore copied, but without préjudice to the right 
of the trustée or creditors, if the trustée, upon request, shall refuse 
to do so, to file a pétition seeking the rehef prayed for in the pétition 
above copied. It may be well to add that in the case of Thomas L. 
Jefferson, a bankrupt, we recently had occasion to point out the ele»^ 
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ments of fées which might be allowed an attorney of the bankrupt and 
be paid out of his assets. We there said : 

"The Bankruptcy Act contemplâtes that the trustée and the credltors, with 
the aid of their counsel, if any, shall administer the assets surrendered by the 
bankrupt, but not that the bankrupt shall burden the esta te with the cost of 
the services of an attorney of the bankrupt's sole employment, further than 
the act exacts duties of the bankrupt in the performance of which he needs 
the aid of counsel, or where sueh attorney might aid in the administration of 
the estate, or do something bénéficiai for it. We doubt, indeed, whether in 
strietness such latter services can be paid for, unless requested by the trus- 
tée or the creditors or accepted by them. The bankrupt is not called upon by 
the act to employ counsel to make 'effective an honest and fair administra- 
tion of the bankrupt estate.' The law Imposes that duty upon others. Oth- 
erwise, any services of the bankrupt's attorney must be paid by his employer, 
and not out of the surrendered assets, at the expense of the creditors who 
did not seek the aid of such attorney. In short, the services of an attorney 
of the bankrupt indlvldually cannot, except to the extent Indicated, be paid 
for out of the bankrupt's estate in the hands of the trustée. Any other rul- 
ing v^ould permit the bankrupt to burden the assets far beyond what is tol- 
erated by the act" 

Without now passing in any way upon the merits of any contro- 
versy in the premises, we remit the case to the référée, so that the mat- 
ters involved may either be settled or litigated, as the trustée and claim- 
ants may prefer. 

An order accordingly will be entered. 



TJNITED STATES v. TOUNG. 

(District Court, W. D. Washington, N. D. July 3, 1914.) 

No. 2778. 

PosT Office (§ 48*) — Misuse of Mails — Scheme to Defeaud — Indictment. 

Pénal Code, § 215 (Act March 4, 1909, c. 321, 35 Stat. 1130 [U. S. Comp. 
St. Supp. 1911, p. 1653]), provides that whoever, having devised or in- 
tended to devise any scheme to defraud or to obtain money or property 
by false pretenses, shall, for the purpose of executing such scheme, place 
or cause to be placed any letter, etc., in the post office to be delivered to 
the addressee, etc., shall be fined. Held, that in order to establlsh the of- 
fense denounced by the amended article it is only necessary to prove the 
devising of the scheme or plan to defraud, and the employment of the 
TJnlted States mail service In the exécution of such plan or scheme; and 
hence an indictment for mlsuslng the mails In furtherance of a scheme 
to defraud, charging that défendant devised a scheme to defraud by the 
sale of a certain medicine remedy, and that he intended to carry out 
such scheme by use of the post office department, was not fatally defec- 
tive for failure to charge that part of the scheme and plan consisted of 
an Intention by défendant to use the mails to carry out Its purposes. 

[Ed. Note.— For' other cases, see Post Office, Cent. Dig. §§ 67-80 ; Dee. 
Dig. § 48.*] 

M. C. Young was indicted for using the post office establishment in 
furtherance of a scheme to defraud, and demurs to the indictment. 
Overruled. 

Albert Moodie, Asst. U. S. Atty., of Seattle, Wash. 
Douglas, Lane & Douglas, of Seattle, Wash., for défendant 

•Fur other cases see same lopic & i numbeb in Dec. & Am. Dlgs. 19(>7 to date, & Rep'r Indexes 
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NETERER, District Judge. The défendant in this case, by the in- 
dictment, is charged in substance with — 

"having devlsed and Intendlng to devise a scheme and artifice to defraud, 
* • ♦ and divers other persons to the grand jurors unknown, • * * 
to obtain from them • • » money by means of divers false and fraudu- 
lent pretenses, and to Induce the persons Intended to be defrauded to give to 
hlm, * • * in and by the name of Prof. M. G. Young and The Dr. Young 
Herb Kemedy Co., Incorporated» such money, with the intent on the part of 
the sald défendant to convert the same to hls own use, which said scheme 
and artiflce so devlsed and Intended to be devised by the défendant was as 
follovcs : That he should publlsh a magazine and other llterature of a médical 
and sclentiflc nature; and thereby excite Inquiry from the readers as to the 
diseases and treàtments, and he should send to the inqulrers responding to 
sald llterature symptom blanks, to be fllled ont and retumed to hlm for ex- 
amlnatlon and prescription, and that he should represent to those stating 
their symptoms to hlm that they were sicli and In need of hls remédies, and 
that sald remédies would cure them, and that they should send a certain sum 
of money for sald remédies so prescribed, whereas In truth and In fàct those 
stating thelr symptoms to hlm were not sicli and not In need of his remédies, 
and not in need of the remédies so prescribed, or any other remédies, and said 
remédies would not cure them." 

And then allèges, "that for the purpose of executing said scheme and 
artifice and attempting so to do, the défendant did knowingly, will- 
fully, unlawfuUy, and feloniously place, and cause to be placed, in 
the post office of the United States, at Seattle, Wash., to be sent and 
delivered by the postoffice establishment of the United States a cer- 
tain sealed envelope," and then f ollows with the description of the en- 
velope, addresses, etc., and the contents of the letters so deposited. 

The indictment contains four counts. The défendant has demurred 
to each count in the indictment on the ground that sufficient facts are 
not stated to constitute a public offense or a violation of any statute 
of the United States. The indictment is predicated upon section 215 
of the Pénal Code, Act of March 4, 1909. This section was brought 
forward from section 5480 of the Revised Statutes as amended by the 
Act of March 2, 1889, 25 Stat. 873, c. 393 (U. S. Comp. St. 1901, p. 
'3696). The scope of this section is greatly enlarged over the former 
act. The défendant in this case relies upon Miller v U. S., 133 Fed. 
337, 66 C. C. A. 399; U. S. v. Post, 135 Fed. 1, 67 C. C. A. 569, 70 
L. R. A. 989; American School of Magnetic Healing v. McAnnulty, 
187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90, and urges that, since the 
indictment does not charge that part of the scheme and plan was an 
intent to use the United States mails to carry out its purposes, it does 
not State an offense. The authorities cited by the défendant in sup- 
port of this contention are based upon the former statute, in which 
it was provided that the entering into of a fraudulent scheme or artifice 
and an intent to use the United States mails for the purpose, in con- 
nection with such scheme, and the using of the United States mail in 
executing or carrying out such scheme or plan, was necessary to con- 
stitute the offense. An examination of section 215 of the Pénal Code 
and section 5480 as amended by the act of Congress, 1889, discloses 
that the part of the section of the act of March 2, 1889, relating to the 
intention to use the United States mails for the purpose of carrying out 
such plan or scheme or artifice was omitted from the act of March 4, 
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1909, and that the only acts necessary to charge and prove under sec- 
tion 215 of the Pénal Code, are: First, that a fraudulent scheme be 
devised, etc. ; and, second, that for the purpose of executing it the 
défendant placed, or caused to be placed, the letter, etc., in the postal 
establishment of the United States, or taken therefrom. A reading of 
this section of the statute makes manifest the intention of Congress, 
and precludes any other conclusion. This conclusion is supported by 
U. S. V. Maxey (D. C.) 200 Fed. 997, Ex parte King (D. C.) 200 Fed. 
622, and U. S. v. Goldman (D. C.) 207 Fed. 1002. 

It is also contended by the défendant that the plan or scheme set 
forth in the indictment is not in fact fraudulent, hence no offense is 
stated. The act does not require that the scheme should be fraudulent 
on its face. Rumble v. U. S., 143 Fed. 722, 75 C. C. A. 30. The 
scheme must involve some plausible device, reasonably calculated to de- 
ceive. U. S. v. Fay (D. C.) 83 Fed. 839. 

This is not an action for deceit or criminal action on account of 
fraudulent practices, but an action for the use of the United States 
mails in furtherance of a plan or scheme, devised to defraud, and the 
essential éléments are: (1) The devising of a scheme or plan to de- 
fraud; and (2) the employment of the United States mail service in 
the exécution of the plan or scheme, both of which are charged. Rim- 
merman v. U. S., 186 Fed. 307, 108 C. C. A. 385. 

The demurrer is overruled. 



THE CRAWFORD BROS. NO. 2. 

rOSS (BERG, Intervener) v. THE CRAWFORD BROS. NO. 2. 

(District Court, W. D. Washington, a D. June 27, 1914.) 

No. 1564. 

Admiraltt (§ 6*) — JuBisDiCTioN — SuiTs Relatinq to Aeboplanes. 

A court of admiralty is wlthout jurlsdlctlon of a suit to establlsh and 
enforce a lien for repairs against an aéroplane, whicli is not a subject ol 
maritime Jurisdiction. 

[Ed. Note.— For other cases, see Admiralty, Cent Dlg. §§ 86-98; Dec. 
Dlg. § 6.*] 

In Admiralty. Suit by Andrew Foss against the aéroplane Crawford 
Bros. No. 2. On exceptions to libel by H. F. Berg, Intervener. Ex- 
ceptions sustained. 

Wedell Foss, of Tacoma, Wash., for libelant. 
Hugo Metzler, of Tacoma, Wash., for intervener. 

CUSHMAN, District Judge. This is a libel in rem for repairs to 
an aéroplane. The matter is before the court upon exceptions by an 
intervening libelant, asserting a salvage claim for having salved the 
aéroplane after it had fallen into the waters of Commencement Bay, 
the same being navigable waters of Puget Sound, while on a flight over 

'for otber casea see saume topic à § uombeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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said bay. The intervening libelant expressly avers that he does not 
wish to enforce his maritime lien for salvage. The exception is that 
the court has no jurisdiction in the matter. 

It is conceded, by counsel for libelant, that there is no précèdent for 
this proceeding, but it is contended that, as jurisdiction in admiralty 
has, in the past, bcen extended to meet the needs of commerce and 
the questions arising therefrom, in the face of this new need the juris- 
diction should grapple with the questions arising out of navigation of 
the air, and not await législative action. 

Familiar instances of 1,he growth or évolution of the admiralty juris- 
diction are pointed out: The adoption of navigability as the test of 
jurisdiction, rather than confining it to the ebb and flow of the tide; 
its extension to include steam vessels upon their advent, holding float- 
ing elevators, dry docks, rafts, and submarine vessels subject to the 
jurisdiction; the giving of a maritime lien for personal injuries, as 
vvell as one to the stevedore. The progress thus shown, it is asserted,. 
warrants the court in assuming jurisdiction of this cause. 

In 1909 an International Juridic Committee on Aviation was or- 
ganized at Paris. 

"The committee on Jaiiuary 16, 1910, dedded upon the outllne of a légal 
code of the air, which has since been in couree of eliiborntion and progress 
upon whlch Is regularly repoited in the eommittee's rcview. The committee 
itself conslsts of jurists, lawyers, aiid légal studeiits in France and French 
colonies, several of the statcs of Gerniany, Austrla-Ilungary, Belglum, Brazil, 
Denmark, Spain, United States, Italy, Jlonaco, Netherlands, Argentlna, Rus- 
sia, Switzerland, ïurliey, Sweden, Great Britain, Scotland, Canada, and 
Egypt. The national meuibership forms a national committee acting through 
a représentative executive committee in Paris. This executive committee 
makes gênerai studies upon a point of law, and issues^ its preliminary déci- 
sions to national comraittees, which report back their opinions, the v?hole of 
which are harmonized so far as possible. The text decided upon in this way 
is deflnitely passed at aunual congresses, which hâve been held at Paris in 
1911, at Geueva in 1912, and at Frankfort in 1913." Law Notes, April, 1914, 
page 5. 

An examination of the text of the code decided upon by the com- 
>nittee shows a strilcing siniilarity between its provisions, in many 
respects, and the rules now applicable to water craft. This appears in 
the rules as to the nationality and registration of air craft, flag régu- 
lations, documents, the law applicable in différent jurisdictions and 
beyond the limits of any terrestrial jurisdiction, the requirements as 
to the logbook, and the aerial rules of the road, although air craft would 
not ail, necessarily, move in the same plane. While the committee 
has gone into much détail and the analogy between air and water craft 
is strikingly manifested in the proposed code, it has not yet become 
law. Undoubtedly, it would be important to consider its provisions 
in determining what was reasonable and proper in a cause involving 
air craft in a common-law action. It is noticeable that, while recog- 
nizing the necessity, so far the proposed code contains no adaptation 
or modification of the terrestrial common' or statute law, nor any ap- 
plication or modification of its principles which will undoubtedly be 
necessary in view of the passage of such craft over such jurisdictions, 
and their manifold relations thereto. 
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In a case of tort, where the jurisdiction is fixed by the locality of 
the tort, the Suprême Court said : 

"A maritime lien can only exist upon movable things engaged In naviga- 
tion, or upon things which are the subjects of commerce on the hlgh seas or 
navigable waters. It may arise with référence to vessels, steamers, and rafts, 
and upon goods and marchandise carried by them. But it cannot arise upon 
anything whlch is fixed and immovable, like a wharf, a bridge, or real estate 
of any klnd. Though bridges and wharves may aid commerce by facilltatlng 
Intercourse on land, or the discharge of eargoes, they are not In any sensé the 
subjeots of maritime lien." The Rock Island Bridge, 6 Wall. 213, 216, 18 L. 
Ed. 753. 

In view of the novelty and complexity of the questions that must 
necessarily arise out of this new engine of transportation and com- 
merce, it appears to the court that, in the absence of législation con- 
ferring jurisdiction, none would obtain in this court, and that questions 
such as those raised by the libelant must be relegated to the common- 
law courts, courts of gênerai jurisdiction. 

The action of the Juridic Committee on Aviation manifests a récog- 
nition of the fact that législation is necessary for the régulation of 
air craft. They are neither of the land nor sea, and, not being of the 
sea or restricted in their activities to navigable waters, they are not 
maritime. 

Exception sustained. 



In re LOUGHRAN. 
(District Court, M. D. Pennsylvania. June, 1914.) 

BANKEtrPTCT (§ 410*) — DiSCHAEGE FAILUBE TO APPLT FOB-^NbW PKOCEED- 

INGS. 

Application of bankrupt for discharge not having been filed wlthln the 
18 months after the adjudication expressly llmited therefor by Bankr. 
Act July 1, 1898, c. 541, § 14a, 30 Stat. 550 (U. S. Comp. St, 1901, p. 
3427), he may not, ha:ving filed a subséquent pétition in bankruptcy sched- 
uling no new assets, thereunder hâve a discharge, against objection. 

[Ed. Note. — For other fcases, see Bankruptcy, Cent. Dig. § 604; Dec. 
Dig. § 410.*] 

In Bankruptcy. In the matter of John Loughran, bankrupt. Ob- 
jection to his discharge was sustained by the référée, and he brings 
the cause hère for review. Affirmed, and discharge denied. 

R. W. Archbald, P. F. Loughran, and F. M. Monagham, ail of 
Scranton, Pa., for bankrupt. 
Richard L,. Bigelow, of Hazelton, Pa., for objectors. 

WITMER, District Judge. John Loughran filed a voluntary péti- 
tion in bankruptcy on February 20, 1911, and on the same day was 
adjudicated a bankrupt. After the usual proceedings, on November 
11, 1912, he petitioned for permission to apply for a discharge. Ob- 
jection was made that over 18 months had elapsed since the adjudica- 
tion and on February 21, 1913, on motion of the bankrupt's attorney 
this pétition, by leave of court, was withdrawn; the purpose of the 

•For other cases see same topio & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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withdrawal beîng, as stated by the attorney in a letter to the référée, 
"to begin bankrupt's pétition anew, being convinced that after 18 
months hâve expired the court would hâve no power to entertain the 
présent leave to file." 

Without this spécifie déclaration of the bankrupt's attorney the 
purpose of the filing of the second pétition in bankruptcy, on Febru- 
ary 24, 1913, is very obvious. In the schedules of the pétition are 
listed the same creditors for the same indebtedness as contained in 
the bankrupt's schedules filed February 20, 1911, and no assets. After 
due proceeding, on April 5, 1913, the bankrupt again petitioned for 
a discharge. Objections were again made by the same creditors, the 
ground taken being that, having failed to secure a discharge in the 
first proceedings, the bankrupt was barred of a discharge as to cred- 
itors existing and scheduled at that time. The référée, to whom the 
matter was referred, sustained the objection, and the bankrupt brings 
it hère for review. 

The facts hère are not disputed. That the second proceedings were 
instituted to secure the bankrupt's discharge from his indebtedness in- 
volved in the former proceedings is beyond doubt. Now, putting it 
squarely, will the bankrupt, through the law, be permitted to accom- 
plish by indirection that which the provisions of the Bankruptcy Act 
specifically say he may not do in the ordinary course of its adminis- 
tration. It is provided in section 14a that: 

"Any person may, after the expiration of one moutli and wltliin the next 
twelve months subséquent to being adjudged a bankrupt, flle an application 
for a discharge in the court of bankruptcy in which the proceedings are pend- 
ing; ff It shall be made to appear to the Judge that the bankrupt was un- 
avoidably prevented from flling It withln such time, It may be filed within 
but not after the expiration of the next six months." 

The bankrupt may file his application for a discharge within the 
year following his adjudication and for good reason made to appear 
to the court such time may be extended six months, but not longer. 
This is language easily understood and ail that remains necessary to 
notice is of what it is intended the bankrupt may be discharged on 
his application to be made as provided. Section 17a says: 

"A diseharge In bankruptcy shall release a bankrupt from ail of his prov- 
able debts," wlth certain exceptions. 

To procure such discharge from his provable debts existing at his 
first adjudication, it was even too late to make application when filing 
his second pétition in bankruptcy, and, though a new or another péti- 
tion in bankruptcy was filed, it did not change this status. The ap- 
plication now under considération is nevertheless for a discharge of 
an indebtedness for which an application should hâve been presented 
long before. Having failed to make such application in time, his 
right to such a discharge is foreclosed. It is only within the time pro- 
vided by the act following the adjudication that the bankrupt may be 
relieved from his then existing debts. His neglect to apply for a 
discharge within the given time is équivalent to a déniai of this right, 
and is in effect a judgment against him by default. To hold other- 
wise, and permitting the course hère attempted, would put it within 
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the reach of. every bankrupt to set aside the provision of the law 
relative to the time during which an application for a discharge may 
be filed. That the conclusion reached has been entertained by the 
bankruptcy court generally appears from a long line of cases collected 
in Bacon v. Buffalo Cold Storage Co. (C. C. A., 5th Cir.) 27 Am. 
Bankr. Rep. 736, 193 Fed. 34, 113 C. C. A. 358. 

The findings and conclusions of the spécial master are aflSrmed, and 
a discharge of the bankrupt is denied. 



WOGAN BROS., Inc., v. AMERICAN SUGAR REFINING CO. 

(District Court, E. D. Louisiana. July 1, 1914) 

No. 14,791. 

CouETS (§ 270*) — United States Couets — District in Which Suit is 
Bbouqht. 

Sherman Act July 2, 1S90, c. 647, § 7, 26 Stat 210 (U. S. Comp. St 1901, 
p, 3202), proTiding that any person Injured by reason of any violation 
thereof, may sue in any Circuit Court in tlie district in whicli the défend- 
ant résides or is found, was not repealed by the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1087 [U. S. Comp. St. Supp. 1911, p. 128]), which 
in section 289 abolishes the Circuit Courts, In section 24, par. 23, glves 
District Courts jurisdiction of ail suits under any law to proteet trade 
agalnst restraints and monor>olies, in section 291 provides that when, 
under any law not embraeed vrithin that act, any référence is made to, or 
any power or duty is conferred or imposed upon, the Circuit Courts, such 
référence shall be deemed to refer to and confer such power and impose 
such rfuty upon the District Courts, and in section 297 provides that ail 
acts, in so far as they are embraeed withln or superseded by that act are 
thereby repealed, since the only radical change made by the Judicial 
Code was the abolition of the Circuit Courts, the purpose in other re- 
spects being to codify the existing law; and hence Judicial Code, § 51, 
requiring certain actions to be brought in the district of defendant's rés- 
idence, does not apply to suits for violations of the Sherman Act. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 810; Dec Dig. | 
270.*] 

Action by Wogan Bros., Incorporated, against the American Sugar 
Refining Company. On exception to the jurisdiction of the court. Ex- 
ception overruled. 

F. Rivers Richardson and Caffery, Quintero & Brumby, ail of New 
Orléans, La., for complainant. 

Carroll, Henderson & Carroll and Denegre, Leovy & Chaffe, ail of 
New Orléans, La. (James M. Beck, of New York City, of counsel), for 
défendant. 

FOSTER, District Judge. This is a suit for triple damages under 
the act of July 2, 1890, known as the Sherman Law. The plaintiffs 
are citizens of Louisiana, and the défendant is a corporation organ- 
ized under the laws of New Jersey, but doing business in Louisiana 
and found withjn tliis district. 

*Far otber cases see same topic & i nvubeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
215 r.— 18 
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Défendant excepts to the jurisdiction of the court, on the ground 
that the action is between citizens of différent states, and is also based 
on an act of Congress; and hence, by virtue of section 51 of the Judi- 
cial Code, défendant can only be sued in the district of its domicile. 
The exception is, of course, good, uniess the court has jurisdiction of 
the case by virtue of section 7 of the Sherman Act, which provides 
that any person injured may sue therefor in any Circuit Court of the 
United States in the district in which the défendant is found. 

The défendant contends that Congress in enacting the Judicial Code 
and abolishing the Circuit Courts by section 289, and vesting the Dis- 
trict Courts with jurisdiction generally over suits arising under any 
law to protect trade and commerce against restraints and monopoHes, 
by paragraph 23 of section 24, has placed ail suits brought under the 
Sherman Act on the same footing with other suits, where both diversity 
of citizenship and a fédéral question are grounds of jurisdiction. 

Défendant also relies upon section 291 of the Judicial Code and the 
last paragraph of section 297 as evidencing the intention of Congress 
to repeal the provisions of the Sherman Law allowing the plaintiff to 
sue in whatever district the défendant might be found. 

Construing ail of thèse sections together, I cannot agrée with defend- 
ant's contention. The only radical change made by the Judicial Code 
was the abolition of the Circuit Courts. In ail other respects it was 
the intention of Congress to codify existing law for the purpose of 
compiling it in more convenient form and logical séquence. Neces- 
sarily, in giving the District Court ail the jurisdiction formerly pos- 
sessed by the Circuit Court, new and appropriate législation had to be 
enacted ; but there can be no presumption that it was intended to de- 
prive litigants under spécial acts of any rights they then possessed. 

Clearly section 297 can hâve no application to the Sherman Act. 
There is no express repeal, and no part of it is either embraced within, 
or considered by, the Code. And section 291 is entirely destructive 
of the defendant's theory. Section 291 of the Judicial Code provides 
as follows: 

"Wherever, In any law not embraced within this act, any référence Is made 
to, or any power or duty is cont'erred or imposed upon, the Circuit Courts, 
such référence sUall, upon the taking effect of this act, be deemed and held 
to refer to, and to confer such power and Impose such duty upon, the District 

Courts." 

Power is synonymous with jurisdiction. Section 291 is plain and 
unambiguous, and transfers to the District Courts ail the jurisdiction 
and power that the Circuit Courts had with regard to the enforcement 
of the Sherman Law. 

Entertaining thèse views, it is unnecessary to pass upon the question 
of estoppel raised by the plaintiffs. 

The exception will be overruled. 
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In re BASS. 

Plstrlct Court, N. D. Georgla May 25, 1914.) 

No. 453. 

Bankbuptct (§ 314*) — Claims — Stock Subscription. 

ïhe reeeivers of an insolvent insuraiioe coinpany were not entitled to 
prove a llabillty on the bankrupt's suliscriptiou to the stock of the Com- 
pany, whlch it dld not appear was necessary to pay dehts, in order to 
equalize claiins between tbe varions stoclilioMers who had paid their sub- 
scriptions, especially in the absence of iJioof that the banknipt on such 
equalization would hâve beon In the debtor, instead of the créditer, class. 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 478, 
483^87, 489, 490 ; Dec. Dig. § 314.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of J. h. 
Bass. Application by reeeivers of the Rome Insurance Company to 
prove a claim against the bankrupt on a subscription to the stock 
of the corporation. Disallowed. 

Maddox & Doyal, of Rome, Ga., for claimant. 

Nathan Harris, of Rome, Ga., and Alex C. King, of Atlanta, Ga., 
for trustée. 

NEWMAN, District Judge. This is an effort to prove a claim 
against the bankrupt estate by certain reeeivers of the Rome Insur- 
ance Company appointed by the superior court of Floyd county. The 
amount sought to be proven is $186,001.60, being principal of $179,- 
493.34 and interest to date of filing of claim amounting to $6,508.26. 
This proof of claim is based on a subscription made by J. L. Bass to 
the stock of the insurance company. 

It appears from the record that the Rome Insurance Company 
had soid its business to the Cherokee Insurance Company and had ail 
of its business reinsured in that company; the Cherokee Insurance 
Company assuming ail of the liabilities of the Rome Insurance Com- 
pany except a comparatively small amount, based on certain items of 
indebtedness, the exact amount of vvhich is not shown hère. But 
at the most it is only a few thousand dollars, and the reeeivers of the 
Rome Insurance Company hâve in their hands something over $9,000 
in cash with whieh to pay liabilities and expenses. It seems proba- 
ble, from what is shown hère, that the reeeivers hâve a sufficient 
amount in their hands to pay everything that they can be legally called 
upon to pay. At ail events, it seems that $2.000 or $3,000 would be the 
most that, in any view of the case, they will need to pay ail legitimate 
debts against the concern. 

In urging the right of the reeeivers of the Rome Insurance Company 
to prove this claim, it is contended that a considérable amount will 
be necessary in order to equalize claims between the various stock- 
holders whô had paid their subseriptions to the stock of the com- 
pany in différent proportions; that is to say, it is contended that the 
superior court should colleet enough from the stockholders who had 
paid a less proportion than others on their subseriptions in order to 

>For other cases see aame tx)pic à i mumbeb In Dec. & Am. Digs. 1907 to date, & Rep'r ludei^és 
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reimburse stockholders who hâve paid in a larger proportion, so as to 
«qualize ail the subscriptions. 

In proving this claim nothing was said about any claim against Bas? 
for the purpose indicated. It seems to me, before such a claim could 
be made, it should appear that Bass belongs to the debtor class, in- 
stead of to the creditor class, as between stockholders in the respect 
indicated above. It should be shown what, in an equalization as to the 
amount paid in on their stock, Bass would owe in order that the other 
stockholders may be put on an equality with him. It is contended by 
counsel representing the bankrupt estate that Bass is on the other side 
of the matter, and that he would be entitled to collect f rom other stock- 
holders, instead of other stockholders collecting from him. Certainly 
the claim is not put in the proof or in the évidence in such a way that 
it would authorize the court to allow proof of this claim upon the 
ground indicated, that is, the equalizing of stockholders. 

It must be true that there cannot be a recovery upon stock sub- 
scriptions when the amount sought to be recovered is not needed for 
any of the legitimate purposes of the company in which the stock 
was subscribed, that is, to pay debts, etc. Tichenor, Receiver v. Wil- 
liams Block Pavement Co., 116 Ga. 303, 42 S. E. 505, and authorities 
there cited. Certainly no court would allow the collection of a large 
sum like the receivers for the Rome Insurance Company are attempt- 
ing to prove hère, when it is apparent that the great bulk of it, if not 
ail of it, would hâve to be repaid to the persons from whom it is col- 
lected, and particularly would this be true in a court of bankruptcy, 
because it is the duty of this court to get the afïairs of the bankrupt 
settled as speedily as possible. 

It is clear that the proof of claim as made hère was properly disal- 
lowed by the référée, and his action in so doing is approved and 
confirmed. 



In re KANTBR. 

(District Court, D. Maine. July 2, 1914.) 

No. 9967. 

1. Parent and Child (| 5*) — Risht to Sebvices— Emancipation. 

Though a father may claim the services of hls children while under 
âge and supported by him, he may relinqulsh that claim at any time, and 
when he does, the profits of thelr labor belong to themselves. 

[Ed. Note.— For other cases, see Parent and Child, Cent. Dig. S§ 70- 
73, 75, 76 ; Dec. Dlg. § 5.*] 

2. Bankruptcy (§ 340*) — Glaims foe Services— Childbkn or Bankrupt— 

Emancipation — Sufficienct of Evidence. 

Though In passlng upon a claim by the minor children of a bankrupt 
for services, the relationshlp of the parties justifies a careful Investiga- 
tion, évidence which between parties unrelated to each other would 
clearly be convinclng Is sufficlent to show that when the bankrupt prom- 
ised to pay the children for thelr services in hls store, he intended to re- 
linquish his rlght to their services. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. i 340.*] 

•For other cases sM same toplc & i nvubbb im Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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3. Bankruptct (§ 314*)— Peovable Claims— Claims or Minob Ciiii.deen. 

Where a bankrupt prlor to the bankruptey promised to pay his minor 

children for their services in his store with intent to relinquish his claim 

to their services, their claims for services were provable in bankruptey. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 469-473, 478, 

483-487, 489, 490 ; Dec. Dig. § 314.»] 

In Bankruptey. In the matter of Louis Kanter, bankrupt. On pé- 
tition by the trustée in bankruptey to review an order of the référée 
allowing claims of Alta Kanter and another. Order affirmed. 

Edward P. Murray, of Bangor, Me., for trustée. 
J. A. Cahners, of Bangor, Me., for claimants. 

HALE, District Judge. [1-3] This case cornes before me on the 
pétition of the trustée in bankruptey, to review the order of the réf- 
érée allowing the claims of Alta and Isadore Kanter, minor children 
of the bankrupt, for services as clerks in the store of the bankrupt. 
The testimony shows that both children are less than 21 years of 
âge; that the father kept a store; that he promised to pay the son 
$5 a week, besides his board, and the daughter $3 a week. Thèse 
wages bave never been wholly paid; the proofs seek to recover the 
balance of the wages. The trustée urges that the children hâve never 
been emancipated, and the parent has never relinquished his right 
to their services. An examination of the testimony convinces me that 
when the father made the promises to which I hâve referred, he in- 
tended a relinquishment of his right to the services of the minor chil- 
dren. The law is clear that a father may claim the services of his 
children while they are under âge, and while they are supported by 
him, but he may relinquish that claim at any time ; and, when he does, 
the profits of his children's labor belong to themselves. In Vattier 
V. Hinde, 32 U. S. (7 Pet.) 252, 268 (8 L. Ed. 675), the question be- 
fore the court was whether a conveyance of a lot of land from a 
father to a son was valid. It was alleged that this conveyance was 
made in considération of a debt he owed for his son's land. In speak- 
ing for the Suprême Court, Chief Justice Marshall said: 

"Had this transaction been in favor of any other créditer than a son, Its 
falrness could never hâve been impeached. Had he, as guardian for any other 
person, secured a debt, under the same circumstances, the helpless infancy 
«f the ward would not hâve talnted the transaction with fraud. The connec- 
tion between the parties may excite suspicion, may Justify a more scrutiniz- 
ing investigation of ail the circumstances ; but if the resuit of this investi- 
gation be, as we think it is, that the conveyance was in payraent of a debt of 
the most sacred obligation, ai debt which a conscientious debtor ought to hâve 
paid, it is valld in law." 

In the case before me, a similar issue is involved; the relationship 
of the parties justifies a careful investigation of ail the circumstances. 
The plain question is, Did the father intend to relinquish his right 
to the services of the two minor children? If the same testimony had 
been given touching parties unrelated to each other, such testimony 
would clearly be convincing. Applying the same investigation to the 
case before me, I can hâve no question but that the father intended 

*For other cases se* «une tapie & { numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to relinquish his right to the services of both of the minor children 
If 30, it would be unlawful to deprive the children of the resuhs of 
their labor. 

The order of the référée allowing the proofs of priority debts is 
affirmed. 



In re WIENER. 

(District Court, B. D. New York. June 18, 1914.) 

Bankettptct (§ 378*) — Composition — Failuke— Withdbawal oï Funds. 

Where a bankrnpt olitained from a third person funds with which to 
comply wlth a composition, and on deposlting the same obtalned a stay 
of the bankruptcy proceedings, and the composition was thereafter with- 
drawn, the amount of expenses incurred during the pendency of the com- 
position offer, which would not hâve been incurred if the orders of court 
prevlous to the composition had been carried out and the bankrupt's 
property sold in the usual manner, were payable out of the fund so de- 
posited. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 601; Dec. 
Dlg. § 378.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of David 
Wiener. AppHcation for withdrawal of funds deposited to carry out 
a composition that failed. Granted on condition. 

Nathan M. Hutner, of New York City, for petitioning creditors. 
Isidor Block, of New York City, for Lipnitsky. 

CHATFIELD, District Judge. This bankrupt ofifered a composi- 
tion and money was deposited by him for that purpose. He obtainedi 
a stay of proceedings on adjudication, and the composition bas been 
withdrawn. The expenses of the référée in connection with the mat- 
ter of composition bave been paid to him, but the receiver has incurred 
certain expenses for custodian, rent, hght, insurance bills, and storage 
charges, amounting to $742.31, some part of which at least would bave 
been saved to the estate if a sale had been had by the receiver, or if,, 
after adjudication, the estate had been promptly liquidated after the 
élection of the trustée. The money deposited by the bankrupt for the 
purpose of composition was procured by him after adjudication from^ 
a third party, was not a part of the funds of the bankruptcy estate, 
and is not available to pay the claims of the creditors in bankruptcy. 
But the expenses which bave been incurred by the bankrupt, through 
his own efforts since his status has been determined by adjudication, 
to retain the property which he formerly had, and to secure the benefits 
of a composition, should not be borne by the creditors of the estate, 
and any money advanced for the purpose of putting through a com- 
position is (like ail other funds deposited in court for a spécial pur- 
pose) subject to any expense chargeable against this fund, and which, 
has been incurred solcly because of the deposit thereof . In the case of 
Jacob Stander, previously decided in this court, withdrawal of thc' 
fund deposited on composition was refused, until the consent of every 
créditer was obtained, after notice to the creditors of the application. 

•For otlier casas see same topio & i numbee in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In the présent instance opposition is made to the withdrawal, and 
the référée, who will be appointed spécial commissioner if any testi- 
mony has to be taken, should report the amount of expenses incurred 
during the pendency of the composition offer, which would not hâve 
been incurred if the orders of court previous to the composition had 
been carried out, and if the property had been sold in the usual man- 
ner. 

The amounts so reported, when confirmed by the court, must be 
paid out of the fund offered for the purposes of the composition, and 
not f rom the gênerai estate. 



In re UNDERWOOD & DANIEL, 
(District Court, N. D. Ueorgia. May 30, 1914.) 

No. 648. 

1. Sales (§ 43*) — Feaudulent Intent— Rescission— Rfxlamation or Goods. 

Where a seller is induced to luake a sale by the buyer's fraudaient rep- 
résentations, sucà représentations amount to fraud in law, wbich avolds 
the sale and entitles the seller to rescind. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 86-92, 97-100; 
Dec. Dig. § 43.*] 

2. Bankbuptcy (§ 138*)— Sales— Rescission— Peaud—Pubohase Pkice— Re- 

TURN. 

Where a seller of goods to a bankrupt elected to rescind the sale for 
fraud, it was not bound to retum to the bankrupt's trustée the amount 
paid on the priée by the bankrupt, when the amount required so to be 
paid would be greater than the value of the goods returned. 

FEd. Note. — For other cases, see Bankniptoy, Cent. Dig. §§ 19.3-204, 20&- 
209; Dec. Dig. § 138.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Under- 
wood & Daniel. Application by the M. C. Kiser Company to reclaim 
certain goods alleged to hâve been sold to the bankrupt through fraud. 
Granted. 

F. L,. Eyles, of Atlanta, Ga., for intervener. 

M. U. Mooty, of La Grange, Ga., for bankrupts and for trustée. 

NEWMAN, District Judge. The référée found in this case that 
certain goods bought by the bankrupt f rom M. C. Kiser Company were 
sold and delivered because of certain false représentations made by the 
bankrupt firm to the Kiser Company. 

[ 1 ] The only matter that needs considération in the case is whether 
the référée, having found that the statement made by the bankrupts to 
the Kiser Company was untrue, and that the Kiser Company was mis- 
led by it, and that a légal fraud was committed, and the Kiser Com- 
pany parted with their goods by reason of it, was correct in the fur- 
ther fiiiding that it was not necessary for the statement to hâve been 
made with fraudulent intent to entitle the intervener to reclaim the 
goods. If this view of thè référée is correct, then I think his finding 

•For otber cases see same topic & i nVmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexée 
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is correct, because the findings on the facts seem to be sufficiently sup- 
ported by the évidence. 

In Newman v. Claflin Co., 107 Ga. 89, 32 S. E. 943, the Suprême 
Court of Georgia held as f ollows : 

"When a vendee of Personal property makes a material représentation, 
whlch is false, and upon whlcli tlie vendor is induced to act to his Injury by 
parting with possession of his goods, such a misrepresentatlon amounts to a 
fraud in law, wliich voids tlie sale, and equity may resclnd the contract and 
restore the parties to their original rights, although the party making such 
inlsrepresentation was not aware that his statement was £alse." 

In Mashburn & Co. v. Dannenberg Co., 117 Ga. 567, 44 S. E. 97, it 
was held that représentations as to financial standing and worth, made 
to induce a sale on crédit, when acted upon by the seller to his injury, 
will, if untrue, constitute such a fraud as will void the sale, at the 
option of the seller, thougji the buyer did not know they were false. 

Thèse décisions seem to me to be controlling in the matter, as the 
law of Georgia is applicable to the case. 

[2] I do not see how the Kiser Company could be required to pay 
back to the trustée in bankruptcy the amount paid by the bankrupt on 
account of the purchase of the goods, when, according to the record 
hère, the amount required to be paid would be greater than the value 
of the goods received. 

I think the référée decided the case correctly, and his action is ap- 
proved and confirmed. 



In re GROUNDS. 

(District Court, N. D. New ïork. July 10, 1914.) 

Bankbuptct (§ 424*) — Dischaegeablk Debts— Judgment— Brbach of Pbom- 
ISE — Application. 

Though a woman could not recover at common law for her own séduc- 
tion, yet she may recover for breach of marriage promise, and plead se^ 
duction as an élément of damage; and hence a judgment against a bank- 
. rupt for breach of marriage promise accompanied by séduction was not 
disehargeable in bankruptcy, under Bankr. Act July 1, 1898, e. 541, § 17, 
30 Stat. 550 (U. S. Comp. St. 1901, p. 3428), as amended by Act Feb. 5, 
1903, c. 487, § 5, 32 Stat. 798 (U. S. Uomp. St. Supp. 1911, p. 1496), pro- 
Tlding that a discharge in bankruptcy shall release the bankrupt from ail 
his provable debts, except a llability for séduction of an unmarrled fe- 
male. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §g 787, 818; 
Dec. Dig. S 424.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Frank 
Edward Grounds. On motion by the bankrupt for an order enjoining 
further proceedings by Katazyna Szewsky to enforce or coUect a judg- 
ment obtained by her against the bankrupt for breach of promise of 
marriage accompanied by séduction. Denied. 

Harry E. Clinton, of Troy, N. Y., for bankrupt. 
Crawford & Cogan, of Albany, N. Y., for créditer. 

*For other cases see saine toplc &. ! numbbb in Dec. £ Am. t>igs. 1907 to date, & Rep'r Indexe* 
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RAY, District Judge. In January, 1914, Katazyna Szewsky ob- 
tained a judgment, on trial before a jury in the Suprême Court of the 
State of New York, against Frank Edward Grounds, the bankrupt, for 
$1,800 damages. The complaint in that action charged a contract to 
marry at a time fixed and also : 

"That sald défendant, through sald promise of marrlage and by repeating 
sald promise of marrlage, seduced this plalntiflC and had illiclt Intercourse 
with her, whereby the said plaintlff became pregnant and sick wlth chlld; 
that she sufiered a miscarrlage and was confined at a hospital," etc. 

Evidence was given in support of both allégations, and the verdict 
and judgment foUowed. 

The défendant, the bankrupt, contends that the judgment or debt 
is one dischargeable in bankruptcy, and that its collection should be 
stayed until the question of his discharge is determined. Prier to the 
amendment of 1903, this would hâve been so ; but in that year section 
17 of the Bankruptcy Law was amended so as to read (so far as ma- 
terial hère): 

"A discharge in bankruptcy shall release a bankrupt from ail of hls prova- 
ble debts, except such as * * • are liabilities » • * for séduction of 
an unmarrled female," etc. 

The défendant contends that this plaintifï could not herself hâve 
maintained an action to recover damages for the séduction, and cites 
Fiero on Torts, 372, Disler v. McCauley, 66 App. Div. 42, 73 N. Y. 
Supp. 270, and Getzelson v Bernstein, 15 Mise. Rep. 627, 37 N. Y. 
Supp. 220. 

Whether or not there be a direct liability on the part of the seducer 
under promise of marriage to the seduced female for the séduction, 
on which and for which she can maintain an action directly, in case 
of breach of promise she may maintain an action for the breach of 
promise to marry, and set up the séduction, and recover damages for 
the breach of promise and séduction, and hence there is a liability for 
the séduction in such cases. This was settled by the Circuit Court of 
Appeals in this circuit. In re Warth, 200 Fed. 408, 118 C. C. A. 560, 
Noyés, Circuit Judge, writing the opinion. By this I am bound. as 
I do not find that the Suprême Court of the United States has decided 
any case to the contrary under the Bankruptcy Law as amended. The 
judgment in question hère is not dischargeable in bankruptcy. 

It foUows that the stay and injunction herein granted May 29, 1914, 
must be vacated, and a further stay or injunction restraining proceed- 
ings to coUect the judgment referred to, be denied. 

So ordered. 
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THE PRISCILLiu 

(District Court, E. D. New York. May 22, 1914.) 

Maritime Liens (§ 67*) — Suit to Enfoece— Peocedubb— Setting Asidb Db- 

FAULT. 

The failure of a lien clalniant tlirough Inadvertenee to flle a pleadlng 
before the entry of a decree foreclosing other liens and ordering the sale 
of a vessel is net such laclies as should defeat his right to eome in after* 
ward and coutest any claim prevlously allowed, or its priority of pay- 
ment from the proceeds of the vessel, on suitable ternis as to costs. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. § 105 ; Dec. 
Dig. § 67.*] 

In Admiralty. Suit by the Tebo Yacht Basin Company against the 
steam yacht Priscilla. On motion by S. Appel & Co. to open default 
Motion granted. 

Alexander & Ash and Peter Alexander, ail of New York City, for 
libelant. 
John A. Anderson, of New York City, for petitioner. 
George L. Robinson, of New York City, for George M. Auten & Co. 
Henry W. Baird, of New York City, for owner. 

CHATFIELD, District Judge. The libelant, the Tebo Yacht Basin 
Company, brought an action for materials and services rendered to the 
yacht Priscilla, and after final decree sale was had, resulting in a sum 
which proved to be insufficient to pay ail claims. One of the claimants, 
S. Appel & Co., who filed a libel for supplies after the entry of final 
decree, but before the sale, has sought to oppose the claims of those 
whose libels were filed prior to the final decree, and to contest the 
validity of the alleged lien as to which proof was being ofïered in or- 
der to détermine its validity and right to payment in compétition with 
the lien upon which the libel was based under which the vessel was sold. 

Upon objection to the right of thèse subséquent libelants to contest 
the validity of the claims of those libelants who filed their libels prior 
to the final decree and the sale, a motion has been made for leave to 
open the default of those parties and to allow them to file an answer, 
a copy of which accompanied the motion papers. and in which they set 
up varions défenses to the validity of the libels of the parties who seek 
to maintain their own claims under the decree shutting ofif every one 
whose claim had not been previously filed. 

This motion will in no wise afifect the sale. The yacht havfng been 
sold after final decree, ail parties were bound by knowledge that the 
price obtained would be the only fund from which any claim charge- 
able against the yacht could be paid. Ail lienors who hâve the stand- 
ing of libelants should hâve the right to protect their own claims by 
contesting those which are either invalid or which should be postponed 
in payment. The mère failure to interpose a pleading prior to the 
beginning of the référence, through inadvertenee, is not such lâches as 
should defeat the party, and no one has been injured by the intervening 
delay, except in so far as tlie expense of taking testimony is concerned. 

*For other cases see same topic & i mdmbbb in Dec. & Am. Diga. 1907 to date, & Rep'r IIldexes^■ 
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The motion to open the default will be granted, and the answer may 
be filed, upon payment by the petitioning libelant of the expansés of 
the référence on the part of the libelant Tebo Yacht Basin Company, 
amounting to $21.20, as taxed, for the items accruing subséquent to the 
time when the petitioning libelant should hâve realized the fact that 
it was in default 



THE FLORENCE. 
(District Court, B. D. New York. May 26, 1914.) 

Salvase (§ 31*) — Rescue of Boat on Fire— Amount of Awabd. 

A tug held entitled to a salvage award of $400 for assisting two other 
boats in the rescue of a gasoline boat. whlcb was on fire ; the value of the 
property saved belng from $3,500 to $4,500. 

[Ed. Note.—For other cases, see Salvage, Cent. Dig. §§ 75-77 ; Dec. Dig. 
I 31.»] 

In Admiralty. Suit by James J. Absley against the gasoline boat 
Florence. Decree for libelant. 

Foley & Martin, of New York City (J. A. Martin, of New York City, 
of counsel), for libelant. 

Russell H. Robbins, of New York City, for claimant. 

CHATFIELD, District Judge (orally). I do not think that we need 
discuss the facts very much. Both boats were there, and the actual 
pumping of water and rendering of services began about the same time. 
Mr. Strickland was in charge, and while his authority was not recog- 
nized till he got on board the Hague and commenced to direct her 
captain, nevertheless he actually ordered the maneuvers, and Capt. 
Mathis directed the taking of the boat to the dredge, without which 
she would probably hâve been lost entirely, from sinking. 

As far as the putting out of the fire is concerned, the only value of 
it was keeping the gasoline from exploding and keeping the intense 
heat from warping the hull, but flooding the boat with water was done 
at the risk of sinking her. If ail the services had been performed 
alongside of the dredge, it is évident that the dredge would hâve been 
entitled to crédit for producing most of the benefit. As long as the 
dredge could not do anything until the other boats had kept the fire 
down and towed the Florence to the dredge, the value of the services 
has to be estimated from the total resuit, rather than from the com- 
parative amounts that each one did. 

Now, as to values, there was probably $3,500 to $4,500 worth of 
property saved. In the case of a gasoline fire in a small boat that was 
likely to sink and be a total loss, or to be raised at tremendous expense, 
an ordinary salvage opération by outsiders would hâve justified a total 
award of from $1,000 to $1,500. Assuming that the dredge performed 
the greater part of that but that the Hague and the Jackson were at 
least entitled to equal crédit, and that they did important work during 
the first half hour, and thereafter did as much as they could, on the 

*For other cases see same topic & S nvmbsùs m Dec. & Am. Digs. 1307 to date, & Rep'r ludexea 
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évidence that the hose of the Jackson was larger than that of the 
Hague, but that the Hague was doing the things that were directed, 
while the Jackson was volunteering and pumping water, but taking 
into account the fact that the Jackson rashed in and immediately went 
at the beat, where the Hague was properly, but still with more or less 
risk of its being too late, exercising discrétion about going alongside, 
I think that the two boats are entitled to about equal crédit. 

So, if the total service was worth, as I said, from $1,000 to $1,500, 
I would take $1,200 as a fair basis, and, allowing equal crédit to each 
boat, I will give the Jackson an award of $400. The crew should get 
one-third anyway. Of course, there was a risk hère of the loss of the 
tug; but I think they ought to hâve at least one-third. One-tliird to 
the crew and two-thirds to the owner. 

The libelant may hâve a decree for $400. 



MeKENNA v. UNION S. S. CO. 
(District Court, N. D. Oallfomia, First Division. June 16, 1914.) 

No. 15521. 

SeaMkn (§ 29*) — Injuet in Seevice — Liabilitt dp Vessel. 

Tlie owner of a steamship held not chargeable with négligence whlcli 
rendered it llable for an Injury to an able-bodied and experienced sea- 
man, because It dîd not instruct Mm In the manner of performlng hls 
dutles, and he without necesslty chose an unsafe, instead of a safe, place 
from whleh to oll the steering gear. 

[Ed. Note.— For other cases, see Seamen, Cent Dlg. §§ 186, 188-194; 
Dec. Dig. S 29.*] 

In Admiralty. Suit by Bernard McKenna against the Union Steam- 
ship Company. Decree for respondent. 

F. R. Wall, of San Francisco, Cal., for libelant. 
Ira A. Campbell and McCutchen, Olney & Willard, ail of San 
Francisco, Cal., for libelee. 

DOOLING, District Judge. Libelant claims that this cause should 
be determined in accordance with the laws of New Jersey, as the ves- 
sel upon which the accident occurred belongs to a New Jersey corpo- 
ration. It is not necessary to détermine this interesting question, be- 
cause the New Jersey law upon which libelant bases his claim requires 
as a prerequisite to the right of recovery that "the injury be caused 
to an employé by accident arising out of and in the course of his em- 
ployment, of which the actual or lawfully imputed négligence of the 
employer is the natural and proximate cause," and in this case 1 am 
unable to find that any actual or lawfully imputed négligence of the 
employer was the natural and proximate cause of the accident which 
resulted in the injuries of which libelant complains. 

I cannot agrée with libelant that there was any obligation on the 
part of the libelee to instruct him in his duties, or in the way to per- 

•For otlier cases eea same topic & i numbbb la Dec & Âm. Cigs. 1907 to date, & Bep'r Indexes 
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form them. He shipped as an able-bodied seaman. He is 33 years of 
âge, has been going to sea since he was 14 years old, and has been for 
13 years sailing up and down this coast. His is not the case of a 
minor, nor of one whose lack of expérience on board ship would cast 
upon his employer the duty of instructing him in the method of per- 
forming the work which his position called for. On the contrary, the 
employer was entitled to believe that he fully understood ail his duties, 
and if in fact he did not so understand them the obligation was cast 
upon him to seek information, and not upon the ship to furnish it un- 
sought. 

The fact that he selected a dangerous place from which to oil the 
steering gear, when there was an absolutely safe place provided for that 
purpose, does not argue négligence on the part of his employer, unless, 
indeed, the employer were bound so to close this place that libelant 
could not enter it at ail, a proposition which cannot seriously be main- 
tained. It is indeed, unfortunate that libelant suffered the severe in- 
juries for which he brings this action ; but, in the absence of négligence 
on the part of the libelee, he cannot recover. 

I find no such négligence disclosed by the proofs, and the libel will 
therefore be dismissed. 



DEAL V. COAL & COKE RY. CO. 
(District Court, N. D. West Virginia. July 2, 1914.) 

CouMKBCE (§ 27*) — Regtilation — Raileoads — Stattttoey Provisions. 

An employé of an Interstate rallroad company, who was engaged In re- 
palrlng a telegraph Une owned and malntalned by It and used in dlreetlng 
the opérations of Interstate trains, was entitled to the beneflts of the 
fédéral Bmployers' LlablUty Act (Act Aprll 22, 1908, c. 149, 35 Stat. 65 
[U. S. Comp. St. Supp. 1911, p. 1322]). 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 25; Dec. Dlg. 
J 27.»] 

At lyaw. Action by David F. Deal against the Coal & Coke Railway 
Company. On demurrer to the déclaration. Demurrer overruled. 

Harold W. Houston, of Charleston, W. Va., for plaintiff. 

Trice, Smith, Spilman & Clay, of Charleston, W. Va., for défendant. 

DAYTON, District Judge. This demurrer présents a very inter- 
esting question of jurisdiction. The plaintiff allèges substantially that 
the railroad company is engaged in interstate commerce transporta- 
tion ; that incident to and as a necessary adjunct and part of its inter- 
state transportation it owns and maintains a Une of telegraph, using it 
for the purpose of directing the opérations of its trains ; that he was 
employed by the company to aid in repairing this telegraph line, and 
was injured while engaged in doing so. The défendant insists that 
thèse facts do not allow the défendant the benefit of the fédéral Em- 
ployers' Liahility Act, and, no other ground for fédéral jurisdiction 
being alleged, the demurrer must be sustained. 

*For otber cases se* same toplc & { hxtmbbb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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I confess that I cannot see where the dividing line is to be drawn 
between employés of Interstate commerce carriers protected by this 
act and those who are not. That must be determined largely by future 
décisions in spécifie instances. The Suprême Court, in Pederson v. 
Delaware, L. & W. R. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 
1125, has certainly held that an iron worker engaged in carrying bolts 
to repair a bridge upon an interstate carrier's roadbed is entitled to the 
benefit of the Act. It says : 

"That the work of keeplng such Instrumentallties In a proper state of re- 
palr whlle thus used fin interstate transportationl is so closely relnted to such 
commerce as to be In practlce and in légal contemplation a part of It." 

I am able to see little différence between the necessity for the proper 
repair of the bridge over which the interstate commerce passes and the 
necessity of repairing the telegraph Hne owned by the company and 
by the opération of which the movement of such commerce over the 
bridge is controlled and directed. The Hne of distinction may be 
eventually drawn at this point, but I am not willing to draw it. 

The demurrer will be overruled. 



In re WITMAN. 

(District Court, B. D. New York. June 17, 1914.) 

Banketjptcy (§ 384*) — Composition — Confibmation — Denial — False State- 
MENT or Financial Condition. 

Where a bankrupt made a eareless and indiffèrent statement as to hls 
financial condition and obtalned a rating by a commercial agency, which, 
though Incorrect, was not shown to bave been materially and inten- 
tlonally false, and sales made to hlm on crédit clalmed to hâve beeu in- 
dueed by such statement were made after a considérable lapse of tlme 
and under clrcumstances where Inquiry of the bankrupt was possible, the 
statement did not constitute such a materially false statement in writing 
of his financial condition as would preclude the confirmation of a com- 
position. 

[Ed. Note. — F'or other cases, see Bankruptcy, Cent. Dig. §§ 590-592; 
Dec. Dig. § 384.*] 

In Bankruptcy. In the matter of the bankruptcy proceedings of 
Joseph B. Witman. On report of a spécial commissioner advising the 
déniai of an application to confirm composition. Reversed, and com- 
position confirmed. 

Beekman, Menken & Griscom, of New York City (William C. 
Armstrong, of New York City, of counsel), for objecting creditors. 
Levy & Levy, of New York City, for creditors. 
Robert H. Koehler, of New York City, for receiver. 
David Steckler, of New York City, for bankrupt 

CHATFIELD, District Judge. The spécial commissioner and réf- 
érée has reported that the composition is to the beat interests of the 
creditors, and that the grounds of objection, based upon the conduct 

*For other cases se* stune topic & i numbisb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of the bankrupt and his alleged failure to answer certain questions 
and to keep books, with intent to conceal his assets or defraud his 
cr éditera by so doing, are not sustained. He has, however, reported 
that the composition should be rejected on the ground that the bank- 
rupt had made a false statement in writing of his financial condition. 

This last ground of objection is not supported by the testimony, 
and the report cannot be confirmed, inasmuch as the statement refer- 
red to was for the purpose of obtaining a rating by a board of trade 
or commercial agency, and was not specifically made for the purpose 
of obtaining crédit on any particular sale. In re Zoffer, 211 Fed. 936, 
128 C. C. A. 434. In fact, the sales were made under circumstances 
where inquiry of the bankrupt himself was possible, as the creditors 
were dealing directly with the bankrupt, and were after such lapse of 
time that the statement, if relied upon, should hâve been brought 
down to date and made compétent for reliance thereupon by direct 
inquiry. As a matter of fact, the statement is not shown to hâve been 
materially and intentionally false, but was apparently carelessly and in- 
difïerently made, without regard to facts, rather than contrary to the 
facts. 

The report is correct in overruling the other grounds of objection, 
and on the entire matter it would seem that the composition should be 
confirmed. 



BOWENS V. CHICAGO, M. & ST. P. RT. CO. 

(District Court, W. D. Washington, N. D. June 29, 1914.) 

No. 2716. 

CouBTS (§ 357*) — CosTs — Eemand or Cause to State Court — Docket Fee. 

Under Judicial Code, i 37 (Act March 3, 1911, c. 231, 36 Stat. 1098 [XJ. 
S. Comp. St. Supp. 1911, p. 146]), providing that a fédéral court, on re- 
mandlng a suit to the state court, shall make such order as to costs as 
shall be just, plalntiff, on such remand, is only entitled to tax a docket 
or attorney's fee of $10; Rev. St. § 824 (U. S. Comp. St. 1901, p. 632), 
providing for the taxation of a docket fee of $20, being Inapplicable. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 938; Dec. Dig. § 
357.*] 

At Law. Action by W. A. Bowens against the Chicago, Milwaukee 
& St. Paul Railway Company. On objection to cost bill. Sustained. 
Grifïîn & Palmer, of Seattle, Wash., for plaintifï. 
George W. Korte, of Seattle, Wash., for défendant. 

NETERER, District Judge. This cause was commenced in the 
state court, and removed to this court on pétition of the défendant, and 
remanded to the state court on motion of the plaintifï. The plaintifï 
filed g. cost bill, taxing $20 attorney's fées against the défendant. The 
défendant has filed an objection to the taxing of $20 attorney's fées, 
and States that a reasonable fee is the sum of $10. 

The attorney's fee to be taxed in a case of this kind is provided by 
section S of the Act of March 3, 1875 (18 Stat. 472, c. 137), and the 
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amendments thereto, brought forward into section 37 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1098 [U. S. Comp. St. Supp. 
1911, p. 146]), which provides that a fédéral court on remanding a 
suit to the State court, "shall make such order as to costs as shall be 
just." It bas been repeatedly held that $20 docket fee provided by Re- 
vised Statutes, § 824 (U. S. Comp. St. 1901, p. 632), does not apply. 
Western Union Telegraph Co. v. Louisville & Northern Ry. Co. (D. 
C.) 208 Fed. 581. 

The controlling cases, I think, on this issue, must be Pellett v. Great 
Nor. Ry. Co. (C. C.) 105 Fed. 194, and Riser v. So. Ry. Co. (C. C.) 116 
Fed. 1014. In thèse cases it was held that the fédéral court might and 
should, on remanding a case for want of jurisdiction, allow a docket 
fee of $10, by analogy to the fee allowed by Revised Statutes, § 824, 
in cases at law where judgment is rendered without a jury. I think 
this is a reasonable déduction, and should be adopted by this court. 

The objection to the cost bill is sustained, and the clerk directed 
to tax an attorney's fee of $10. 



THE INDUSTRÏ. 
(District Court, B. D. New York. June 6, 1914) ' 

Collision (§ 150*) — Damaoes— Findings of Oommissioneb. 

The findings of a commissioner on conflicting évidence as to the value 
of a motor boat and other property lost in collision conflrmed. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 302 ; Dec. Dig. 
i 150.*] 

In Admiralty. Suit by Joseph McCann against the steam tug In- 
dustry. On exceptions to report of commissioner. Report confirmed. 

Henry W. Baird, of New York City, for libelant. 

Harrington, Bigham & Englar, of New York City, for claimant. 

CHATFIELD, District Judge. The commissioner has reported the 
value of a certain motor boat and two items covering money and cloth- 
ing lost upon the boat in a collision, as to which an interlocutory de- 
cree has been entered and the question of damages referred. One wit- 
ness testified that he would replace the boat for $350, while another 
fixes the fair value of the hull at $1,000. The libelant claims $750, 
and a third builder places the value at $735. 

The commissioner has reported $650 as a finding, and has arrived at 
this resuit by making certain déductions for waste time and materials 
because of the builder's lack of expérience. There would seem to be 
a substantial basis of fact for the conclusions of the commissioner, and 
any différence of resuit would be merely a différence of opinion or in 
the finding of fact upon the same testimony on which the commissioner 
has acted. In such case the commissioner's finding should not be set 
aside unless it is plainly erroneous. 

As to the other items of damage, there seems to be no reason why 
they should not be held correct. 

The report will be confirmed. 

'For other aaaea se« same topic & i nuubbb la Dec A Am. Digs. 19D7 to date, & ilep'r Indexes 



WEEGHMAN V. KILLIFEB 289 

WBEGHMAN et al. v. KILLIFBR et al. 

(Circuit Court of Appeals, Slxth Circuit June 30, 1914.), 

No. 2643. 

BQtJiTT (§ 65*)— Maxims— Clean Hands. 

Défendant K., a baseball player of unique and extraordlnary sklll and 
expertness, contracted to serve the Philadelphia. National I^eague Club 
for the season of 1913, hls contract providlng that his compensation 
should be apportioned, 75 per cent, for services rendered and 25 per cent 
for hls covenant to abide by hls réservation by the Philadelphia Club 
for the suceeedlng season unless released before ita termination in ac- 
cordance with the provisions of the contract, whlch covenant provlded 
that he bound himself to contract with and continue in the service of the 
Philadelphia Club for the suceeedlng season at a salary to be determlned 
by the parties. Complainants, desirlng to employ him, before there had 
been any conférence concerning hls salary with the Philadelphia Club for 
the 1914 season, obtained a conférence, and, though knowing of the rés- 
ervation asked him if he was under any obligation to play hall with 
the Philadelphia Club, and, he havlng replied that he had made no con- 
tract with them, complainants induced Mm to sign a contract with them 
by offerlng him a salary more than twice as large as he had previously 
received. After thls, however, he made another contract to serve the 
Philadelphia Club in accordance with his réservation. Held, that, though 
such réservation was not entorceable at law as between the parties, be- 
ing but an agreement to make a contract, complainants, having induced 
him to breach the same with knowledge thereot, and "that there had been 
no effort to agrée on terms between défendant and the Philadelphia 
Club, were not entltled to maintain a suit to enjoin défendant from per- 
formlng his Philadelphia contract, under the maxim that he who cornes 
Into equlty must corne with clean bonds. 

[Ed. Note.— For other cases, see Equlty, Cent Dlg. |§ 185-187; Dec. 
Dig. § 65.* 

He who cornes into equity must corne vrith clean hands, see notes to 
Knapp V. S. Jarvls Adams Co., 70 O. C. A. 543 ; Primeau v. Grantield, 114 
C. C. A. 555.] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan ; C. W. Sessions, Judge. 

Suit by Charles Weeghman and another, partners doing business 
under the style of the Chicago Fédéral League Baseball Club, against 
William Killifer, Jr., and another. From a decree dismissing the bill, 
complainants appeal. Affirmed. For opinion below, see 215 Fed. 168. 

The appellants sought a temporary restrainlng order In the court below, 
commanding William J. Killifer, Jr., to desist and refrain from performhig 
any services as a baseball player for any other club than theirs during the 
years 1914, 1915, and 1916. The order was refused, and appeal taken. The 
relief asked is based upon averments of the blU of complaint that Killifer is 
a baseball catcher "of unique and extraordlnary sklll and expertness, and of 
such Personal and intellectual character that hls loss cannot be substantlally 
compensated for by the services of some other baseball catcher," and that 
he had failed to keep hls certain contract of January 8, 1914. The contract 
was made with the appellants as a copartnership doing business as the Chica- 
go Fédéral League Baseball Club (herein called Fédéral Club) ; and it in 
terms binds Killifer to serve the Fédéral Club "and no other party" during 

^For otber cases se» same toplc & i nvmbbb In Dec. & Am. Dis*. 1907 ta date, & Rep'r Indexes 
215 F.— 19 
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the Fédéral League baseball seasons of 1914, 1915, and 1916. On the pétition 
of the Philadelphia National League Club (hereln called Phlladelphla Club) 
an order was entered below reclting that the "petitioner bas an Interest ad- 
verse to the complainants withln the meanlng of the eauity rule," and per- 
mitting It to intervene as a party défendant with leave to answer complain- 
ants' bill. Killifer and the Philadelphia Club filed separate answers. Each 
of thèse défendants avers. In substance, aœong other things, that on April 18, 
1913, the Philadelphia Bail Company (to the rlghts of whlch the Philadelphia 
Club bas succeeded) and Killifer entered Into a contract according to a copy 
attached as an exhibit. Killifer there agreed to perform for that club "and 
for no other party during the period of this contract • • * such duties 
pertaining to the exhibition of the game of baseball as may be required of 
him" for the National League season of 1913 ; and the flrst paragraph thereof 
contained thls provision : "The compensation of the party of the second 
part (Killifer) stipulated in this contract shall be apportioned as follows: 
75 per cent, thereof for services rendered and 25 per cent, thereof for and in 
considération of the player's covenant to sanction and abide by hls réserva- 
tion by the party of the flrst part for the season 1914 unless released before 
its termination in accordance with the provisions of thls contract." 

By the elghth paragraph the club was given the right at any time during 
the period of the contract, to termlnate it upon 10 days' written notice. The 
tenth paragraph was as follows : "In considération of the compensation paid 
to the party of the second part (Killifer) by the party of the flrst part as 
recited in clause 1 hereof, the party of the second part agrées and obligates 
himself, to contract with and continue In the service of sald party of the flrst 
part for the succeeding season at a salary to be determined by the parties to 
such contract." 

Both défendants aver that Killifer performed the contract of 1913 to the 
satisfaction of the Philadelphia Club, and that "after the end of sald season, 
and prior to January 8, 1914, he was duly notifled that an iaereased salary 
would be paid to him. He thereupon promised to play" with the Philadelphia 
Club in 1914 "and expressed his readiness to dlscuss the question of salary 
dt the proper time." Nevertheless, on January 8, 1914, Killifer contracted 
with the Fédéral Club, as stated, and on the 20th of that month he entered 
into a slmilar contract with the Philadelphia Club for the same seasons. It 
is avened in the bill and admltted in the answers that complainants were In 
need of the services of players of skill and expertness, and It Is admltted hy 
the Philadelphia Club that Killifer "is a player of unique and extraordinary 
skill and expertness." The only évidence ott'ered in support of the averments 
of the bill and answers was In the form of affldavits, with exhiblts. Several 
days before the Fédéral Club contract was executed, the complainants and 
their manager brought about a meeting between them and Killifer, at thelr 
office in Chicago, and opened negotlatlons with him to enter the service of the 
Fédéral Club, Complainants, through thelr manager, had full knowledge of 
Killlfer's préviens relations with the Philadelphia Club and of the above 
quoted clause of réservation contained in his contract of 1913. It was the 
standard form of contract of the National Baseball League, and complain- 
ants' manager had admittedly during that year been manager of one of the 
National baseball clubs. The président of the Fédéral Club states in his afii- 
davit that Killifer was asked at this meeting whether he was "under any 
contract to play baseball for the season 1914 and subséquent seasons with any 
baseball club," or whether he was "under any obligation to play bail" with 
the Philadelphia Club, that KlHlter answered that he had not "made any 
contract or entered tnto any agreement to play bail" with the Philadelphia 
Club, or with "any other club for the year 1914 and subséquent years, and 
that he was free to make a contract" with the Fédéral Club. Killifer's ac- 
count of thls meeting is, In substance, that "they ail talked" to him about his 
contract with the Philadelphia Club, and gave reasons why they considered 
a contract with "a Fédéral League Club to be a better contract for the play- 
er" ; that he "would not be able to get a satistactory salary from the Phila- 
delphia Club, and oflered to give him a large salary if he would leave" that 
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club and slgn wlth the Fédéral Club; that they flnally offered Mm "a tlirte- 
year contract and nearly twlce as much salary as he had recelved from the 
Philadelphia Club in 1913," and because of this "inducement" he "signed a 
contract with the eomplainants." When he signed this contract, Killifer was 
paid ?525, but this money was returned by him later. Admittedly, at the 
time the l'hiladelphia Club made the contract with Killifer, January 20, 1914, 
the club Unew that he had entered into the contract with the Fédéral Club. 
The président of the Philadelphia Club states that after the close of the 
season of 1913, Killifer gave the club no opportunity to take up with him the 
question of salary for 1914 until about January 20th ; that Killifer is playing 
with the Philadelphia team, and is "an intégral part thereof " ; that he "flts 
in with the other players, gives confluence to the whole team, and is a draw- 
ing card with the public." Coneededly, each of thèse clubs agreed to pay 
Killifer a materially larger salary than he had received in 1913, and the 
salary he is receiving from the l'hiladelphia Club is a decided increase over 
that agreed to be paid by the Fédéral Club. Each club avers and Insists that 
it will suffer irréparable damage if it shall lose the services of Killifer. 

Edward E. Gates, of Indianapolis, Ind., and Silas H. Strawn, of 
Chicago, m, for appellants. 

George Wharton Pepper, of Philadelphia, Pa., for appellees. 

Before WARRINGTON and DENISON, Circuit Judges, and TUT- 
TLE, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The bill of complaint is not framed upon the idea, as of course under 
well settled principles it could not be, that eomplainants are entitled 
to an order or decree enforcing spécifie performance of the contract 
between the Fédéral Club and Killifer; but the theory is that under 
his négative covenant they are entitled to an order restraining him from 
playing with any other club. The theory so relied on is not contested. 
The controversy turns upon a question which may be stated thus: 
Whether, in view of their knowledge of the clause of réservation con- 
tained in Killifer's contract of 1913, eomplainants were entitled both to 
induce Killifer to contract to enter into their employ and to enforce 
their contract as far as may be by the process of injunction, since they- 
took no appropriate steps in advance of the contract to ascertain what, 
if any, eiïort had been made and the resuit attained by Killifer and the 
Philadelphia Club, or either, to agrée upon his salary for the year 1914. 

The contention is in effect that any such question as this is answrered 
by the proposition that the clause of réservation is not a contract. In- 
deed, eomplainants simply asked Killifer whether he was under any 
"contract" to play baseball for the season of 1914 with the Philadelphia 
Club, and contented themselves with his answer that he was not, and 
his opinion that he "was free to make a contract" with the Fédéral 
Club. It is not necessary to say more of the def ect in the présent clause 
of réservation than Judge Wallace said of a similar provision, though 
in a case unlike this, that it is "a contract to make a contract if the 
parties can agrée," and that the portion remaining to be agreed on ul- 
timately, in connection with the right given to the club to terminate the 
contract of 1913 upon 10 days' written notice, would hâve prevented 
enforcement of the réservation. Metropolitan Exhibition Co. v. 
Ewing, 42 Fed. 198, 204, 7 L. R. A. 381 ; Metropolitan Exhibition Co. 
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V. Ward, 9 N. Y. Supp. 779, 781 to 783 ; Marble Co. v. Ripley, 10 
Wall. 339, 359, 19 L. Ed. 955. But in determining whether the présent 
complainants are entitled to the aid of an injunction in récognition and 
support of their contract, we are not convinced that the clause of rés- 
ervation in the contract of 1913 can rightf uUy be ignored. This clause 
was in terms based upon a considération of 25 per cent, of Killifer's 
salary, or $750. Killif er had received the money ; true, he received it 
under a provision that it should be paid, but not with any disclosed pur- 
pose to release him f rom his undertaking with respect to the season of 
1914. He had distinctly covenanted to "sanction and abide by his 
réservation," and conditionally promised to "continue in the service" 
of the club during the season of that year. Surely ail thèse acts meant 
something. Can it be said that no right can be predicated of such a 
promise ? Could Killif er both break the promise and keep the money ? 
Evidently the conditions requisite to making a contract were présent — 
parties, considération, and a lawful object. The privilège of contin- 
uing the player in the club's service, not merely the first privilège of 
employing him, for the next season, was reserved and conditionally 
given for a substantial sum of money paid and received. The con- 
tract in contemplation for the season of 1914, liké the one for the sea- 
son before, was of the standard type, and the salary would seem to 
hâve been the only undetermined f eature ; and so, in view of the libéral 
rules in relation to implied contracts, we think enough was done to 
invest the club with at least an équitable right to bave Killifer endeav- 
or in good faith to agrée with it upon his salary before he should en- 
ter into a similar contract with another ; it is needless to add that Kil- 
lifer was under a corresponding obligation. Further, what rightful 
concern was it of the complainants that a means of escape, through the 
undetermined feature of the clause, was available to either of the par- 
ties to the contract of 1913? The complainants had never been par- 
ties to that contract; and if they had not interfered, it cannot under 
the évidence be doubted — as the District Judge in efïect said — that Kil- 
lifer would hâve carried out his arrangement with the Philadelphia 
Club. Why is this not a sufficient test of the right of complainants to 
an injunction? 

This is not a suit to recover damages for inducing Killifer to repu- 
diate his promise to the Philadelphia Club. It is a suit to enjoin him 
from ultimately keeping that promise, and maintained by the very 
parties who induced him to break it. More than a century ago it was 
said by Lord Ch. J. Eyre, in speaking of the act of an army recruiting 
officer who had induced a servant to leave his master and enter the 
army when under a voidable indenture, that the défendant "had no 
concern in the relation between the plaintiff and his servant, he dis- 
solved it officiously, and, to speak of his conduct in the mildest terms, 
he was carried too far by his zeal for the recruiting service." Keane 
V. Boycott, 2 Bl. Rep. 511, 515. The décision in that case has been 
approved and the principle it announced applied in some well-consid- 
ered décisions in this country. Haskins v. Royster, 70 N. C. 601, 611, 
612. 16 Am. Rep. 780; Duckett v. Pool, 33 S. C. 238, 241, 242, 11 S. 
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E. 689 ; Noice, Adm'r, v. Brown, 39 N. J. Law, 569, 572, 573. See, also, 
Salter v. Howard, 43 Ga. 601, 604; Eenton v. Pratt, 2 Wend. (N. Y.) 
385, 390, 20 Am. Dec. 623.^ 

Furthermore, no just considération of the facts disclosed in the in- 
stant case can fail to reveal a common purpose and for the common 
profit of the complainants and Killifer to set at naught the latter's ob- 
ligation to the Philadelphia Club to endeavor in good faith to agrée 
with that club upon his salary. Whether this amounted to a design 
to injure and defraud the Philadelphia Club or not, it was a légal 
fraud upon its right to hâve the contract avoided, if at ail, only through 
an honest effort and failure to hâve the salary fixed. Such a fraud 
does not necessarily imply, nor is its existence dépendent upon, an in- 
vasion of a légal right. It is a matter of indifférence, then, that the 
clause of réservation did not amount to an ultimate mutual obligation ; 
it was not avoided, as it might hâve been, in an honest way, but was 
consciously set aside and ignored to the manifest injury of the Phila- 
delphia Club. We, therefore, do not see how the présent case can at 
bottom be effectively distinguished from ruUng principles declared in 
décisions like Rice v. Manlev, 66 N. Y. 82, 23 Am. Rep. 30, and Angle 
V. Chicago, St. Paul, etc., Railway, 151 U. S. 1, 14 Sup. Ct. 240, 38 L. 
Ed. 55 ; for, as respects the intermeddler, it cannot be that the partic- 
ular reason which would enable either party to a contract to avoid it 
is material. 

In Rice v. Manley, an agreement had been made to purchase a quan- 
tity of cheese at a future date. There had been no compliance with the 
statute of frauds, and the agreement was not binding on either party 
for that reason. Both parties would hâve performed the agreement 

1 We are not unmlnclful of the Insistence, nor of its force, that an action 
for damages cannot be maintained at law for the procurement of breaehes of 
contract between employer and employé unless the contract Is valid and bind- 
ing; but, not deeming it necessary hère either to détermine that question or 
the alternative one touching the need of de facto service, we may remarie upon 
complainants' citations in that behalf : Lord Denman's suggestion, when con- 
siderlng a contract that "was altogether on one side," that a third person 
would not be heard to take objection to the Invalldity of a contract between 
a master and servant where "the servant was de facto continuing in the 
service," was hardly necessary, because in the case before him the servant 
"had quitted his master and taken hls chance in hiring himself to the de- 
fendant." Sylies V. Dixon, 9 Ad. and El. 693, 699; Cocliburn, C. J., thought 
that a count for entlclng away an apprenties could not be sustained under the 
statute (8 Ann. c. 9) for the reason that it was clear and peremptory, saylng : 
"There is no valid contract of apprentlceship. But we incline to thlnk that, 
if the action had been brought on the footing of the youth being the servant 
of the plaintilï, the défendant would hâve been liable, there being évidence 
of enticement." And the case was sent back for amendment and new trial. 
Cox V. Munsey, 6 C. B. (N. S.) 376, 383. In Campbell v. Cooper, 34 N. H. 
49, the action for enticing a miner to qult the service of hls employer failed, 
because the agreement of the servant had been signed by his father instead 
of the servant himself, and so was not in accord with the statute of the state. 
Davidson v. Oakes (Tex. Civ. App.) 128 S. W. 944, holds that an action to re- 
cover damages for inducing one to breali his oral contract to coiivey real es- 
tate to another cannot be maintained. In Uase Machine Oo. v. Flsher, 144 
lowa, 45, 122 N. W. 575, it did not appear that the défendants had linowledge 
of the existence of any contractual relations which would prevent them front 
offering Inducemeuts to the agents whose conduct was in question. 
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but for the fraud of the défendant. The défendant, knowing of the 
agreement, for the f raudulent purpose of defeating its performance by 
the seller, of depriving the purchasers of the benefit thereof, and of 
himself obtaining the cheese, employed a fictitious telegram to indùce 
the seller to change the sale f rom the original buyers to the défendant. 
The référée allowed damages, and was ultimately affirmed. In the 
course of the opinion, Earl, J., said (66 N. Y. 84, 23 Am. Rep. 30) : 

"What différence can It make that plalntiffs eould not enforee their agree- 
ment against StebMnsV The référée found that Stebhlns would hâve per- 
formed the agreement, and that plalntiffs would hâve had the beneflt of It 
but for the fraud of the défendant. How, then, can It be said that plalntiffs 
were not damaged ; that there was not both fraud and damage so as to satis- 
fy the rule above laid down? Plalntiffs' aetual damage Is certainly as great 
as it would hâve been if Stebblns had been obllged to perform his contract 
of sale, and greater, for tlie reason that they cannot Indemuify themselves 
for their loss by a suit against Stebblns to reeover damages for a breach of 
the contract." 

In Angle v. Chicago, St. Paul, etc., Railway, the state of Wisconsin 
had, for the purpose of constructing defined railroads, granted certain 
lands to a company called the Omaha Company, and another portion 
to a company called the Portage Company. The latter grant was con- 
ditional upon the completion of the road within a fixed time. After 
passing through varions financial embarrassments and difficulties the 
Portage Company at last effected a plan to complète the road within 
the extended time granted. The plan involved a construction contract 
about the validity of which, it is true, no question was made ; but the 
important feature of présent relevance was the législative right to 
avoid the land grant. The Omaha Company, having designs on this 
land grant, so interfered with the performance of this contract as to 
induce the Législature to revoke the grant and to make a regrant to 
the Omaha Company. To a suit to subject the lands to the payment 
of a judgment for damages previously recovered because of such in- 
terférence, numerous défenses were set up. One was that the Portage 
Company was in def ault, and the Législature had the absolute right to 
forfeit the grant. To this Mr. Justice Brewer (approving Rice v. 
Manley) answered, 151 U. S. 23, 14 Sup. Ct. 248, 38 L. Ed. 55: 

"Assuredly it does not lie In the power of the wrongdoer, the party whose 
wrongs created that condition which induced the législative forfeiture, to ex- 
cuse its wrongs on the ground that the Législature had the power to forfeit, 
and might hâve done it anyway." 

Is it to be said then that the complainants are in a position rightfully 
to invoke the process of injunction in aid of the enforcement of their 
contract? We are thus led to agrée with Judge Sessions that the com- 
plainants' suit could not be sustained under the maxim : "He who comes 
into a court of equity must come with clean hands" ; and the appli- 
cation of the rule is made exceptionally clear by the learned trial judge.'' 

2 Otls v. Gregory, 111 Ind. 504, 508, 13 N. E. 39, 43, does not sustain the 
claims made under it by the presient complainants. It was a suit to quiet 
title to real estate. The défendant had released a mortgage on certain land 
in Mlchigan to assist plaintiff, a married woman, to sell the property and re- 
invest in land in Indlana, but he did so under a promise of plaintiff that she 
would give hlm a mortgage upon her Indlana property to secure payment of 
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It is vain to urge that he abused his discrétion. It îs clairned that the 
compétitive conditions requisite to baseball leagues, baseball clubs, 
and the players themselves, entitle the complainants to relief. The 
obvions answer is that frank and prompt dealings on the part of 
clubs and players signing contracts of réservation would avoid 
ail delay and embarrassment. Indeed, there is no perceivable reason 
why Killifer alone could not hâve duly brought the question of his 
salary and further connection with the Philadelphia Club to a close 
and in time to hâve obtained employment elsewhere if found necessary, 
Moreover, it is by no means certain that a restraining order would 
resuit in causing Killifer to enter the service of the Fédéral Club, but 
under the évidence it is certain that serions injury to the Philadelphia 
Club would ensue ; and it cannot escape attention that the f oundation 
of an order that would inflict such an injury upon one of the défend- 
ants would, in its last analysis, be the conduct of the complainants and 
Killifer. It scarcely need be added that complainants are in no posi- 
tion to urge that either party to the contract of 1913 was guilty of 
lâches respecting the exercise of the privilège reserved and given un- 
der the clause of réservation. 

The order denying a temporary injunction is aiifirmed, with costs, 
and with direction to dismiss the bill, unless complainants show to the 
satisfaction of the trial judge that, under appropriate amendment to 
their bill of complaint, they are able to and will at final hearing pro- 
duce additional and substantial évidence ; but such dismissal, if order- 
ed, shall be without préjudice to the rights of any of the parties to in- 
stitute such actions at law as they may be advised respecting the sub- 
ject of the présent suit. 

the amount of the released mortgage. By the statute of Michigan, married 
women were empowered to convey or mortgage their separate real estate In 
ail respects as If they were unmarried ; but this was not so in ludiana. The 
mortgage so to be given in exchange was executed alone by the plaintiff, and 
the object of the suit was In reallty to escape payment of the Michigan loan. 
The plaintiff failed, and the suit was remanded with leave to both parties 
to reform their pleadlngs, so that the loan of défendant could be provided for. 
This was done in récognition of the maxlm, "He who seekg equity must do 
equity." 
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AMERICAN SHIPBTJILDING CO. v. COMMONWBALTH S. S. CO. 

(Circuit Court of Appeals, Slxth Circuit June 2. 1914.) 

No. 2483. 

1. COBPOKATIONS (5 448*) — CONTBACTS — STJIT FOB ReSCISSION — "TRUSTEE." 

Défendant contracted with certain persons, who were named as "trus- 
tées," to build a steamsliip. Such persons, in accordance wlth a prevîous 
agreement wlth défendant, had taken steps to organlze a corporation to 
own and operate tlie ship, and at the tlme of the contract aU tbe stock 
of the corporation had been subscrlbed. The corporation was organized, 
assumed the contract, and on its completion accepted delivery of the ves- 
sel and paid for It. Eeld, that the real purchasers by the contract were 
the stock subscribers for whom the persons signing the same were agents, 
of which fact défendant had full notice, by the use of the word "trus- 
tées" if not otherwise, and that the then conteniplated and subsequently 
organized corporation succeeded to ail of their rights, and as such suc- 
cessor and the recognized purchaser to which delivery was made could 
maintain a suit in equity for a reseission of the sale and piirchase for 
fraud. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 1786, 1788, 
1807 ; Dec. Dig. § 448.* 

For other définitions, see Worda and Phrases, vol. 8, pp. 7128-7133, 
7822.] 

2. Sales (§ 38*) — Rescission by Buteb — Feaud. 

The contract for the building of the vessel was made pursuant to an 
option given by défendant to the persons who signed the contract as a 
basis for forming the corporation, of which they became stockholders, 
and included in the price nained a secret commission which défendant 
agreed to, and did, pay to sueh persons for organizing the corporation 
and securing the contract. Eeld, that such paymeut and concealment, 
to which défendant was a party, constituted a fraud on the corporation 
which, upon prompt élection after its discovery and restoration of the 
status quo, entitled it to rescind. 

• [iïd. Note.— For other cases, see Sales, Cent Dig. §§ 65-77, 85; Dec. 
Dig. § 38.»] 

3. Cancellation of Instetjments (§ 10*) — Adéquate Remedt at Law — Jueis- 

DICXION. 

The vessel havlng been used for sis seasons before the fraud was dis- 
covered, and having deterlorated in value by reason of such use, and 
from other causes, and also belng incumbered by a mortgage to secure 
bonds of the purchasing corporation, which were wldely scattered and 
not due, rendering it diificult or impossible to return it with a clear ti- 
tle, the remedy of the purchaser at law by a return and an action to re- 
cover back the purchase prlce was not adéquate, and a court of equlty 
which could afford a more practical and efficient remedy had jurisdic- 
tion. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. Dig. 
§§ 7, 9, 18-22 ; Dec. Dig. § 10.*] 

4. Cancellation of Instbuments (§ 60*) — Rescission by Buyeb — Account- 

ING between Parties. 

By a decree rescinding a sale of a steamship on the ground of fraud 
on the part of the seller, which was not discovered by the purchaser for 
six years during which it had the use of the vessel, the seller was charged 
with interest on the purcliase money received. Eeld, under the peculiar 
circumstances of the case, there having been no misrepresentation as to 
the vessel, which was in ail respecta what complainant contracted for, 

*For otber cases see same toplc & i nvmjbbb in Dec. & Am. Qlgs. 1907 ta date, & Rep'r Indexes 
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that It should be chargea wlth a sum each year which, as stipulated, 
would cover the dépréciation of tlie vessel from âge and wear during 
such year, and also witti tlie net earnings made above such sum, if any, 
in each year, with interest on such sums from the end of the year. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent 
Dig. §§ 127-129 ; Dec. Dig. § 60.*] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio, Eastern Division, William R. Day, Judge. 

Suit in equity by the Commonwealth Steamship Company against 
the American Shipbuilding Company. Decree for complainant, and 
défendant appeals. Modified and affirmed. 

For opinion below, see 197 Fed. 797. 

Without distinguishing between proof by direct testlmony and by Inferences 
which we think clearly proper, and without référence to many détails not of 
ultimate importance, the record shows thèse facts: 

The American Shipbuilding Company (spoken of herein as défendant) was 
engaged, at Cleveland, in fhe business indicated by its name. W. A. and H. 
A. Hawgood, also of Cleveland, were engaged in the vessel business, both on 
their own account and as managers of Unes owned by others, and had a blgh 
local réputation for abillty and success in this business. After some nego- 
tiatiou, it was, on July 1, 1905, agreed between the Shipbuilding Company 
and the Hawgoods that the laiter should undertake to organize a corporation 
or olUorwise assemble capital to buy a shlp to be built by the company, and 
that, for thus making the sale, the Hawgoods should recelve a commission 
of $15,000. Pursuant thereto, the Shipbuilding Company wrote to one of the 
Hawgoods a letter describing tl.-e proposed ship and giving him an option 
for the price of $385,000, to be pald $195,000 in cash and $190,000 in pur- 
chase-money mortgage bonds. The commission bargain was not mentioned 
in the letter, but it was understood that the price named included the com- 
mission, and that the net amount of cash required would be $180,000. The 
Hawgoods and their associâtes then prepared a prospectus of a proposed 
Ohio corporation, to be called the Commonwealth Steamship Company (calied 
herein plaintift). The capital stock was to be $200,000, and $200,000 of 
mortgage bonds were to be issued. The Hawgoods were to be two of the 
directors, and were to be agents for the company. The vessel to be built 
and acquired was described In gênerai terms, and it was said that "under 
option already given by the American Shipbuilding Company to W. A. Haw- 
good & Company, Cleveland, Ohio, this steamer will be built at a cost of 
$385,000, and ready for deliveïy at the opening of navigation in 1906." The 
prospectus set out much gênerai information regarding the vessel business on 
the Great Lakes, estima ted the gross earnings and the opéra ting expenses of 
the proposed ship, and indicated annual net earnings of $61,000, which would 
pay the flrst year's interest on the bonds, 10 per cent, dividends on the stock, 
retire $20,000 of the bonds and leave $11,000 for surplus. To the prospectus, 
a subscription agreement was attached promising payments to Hawgood & 
Oo. in installments as called by them. The Hawgoods subscribed $20,000, 
and the remainder of the proposed capital was taken by a large nrmber of 
subscribers. Thereafter, and on August 16, 1905, a formai contract for the 
construction and sale and purchase of the ship, to be called the "Abraham 
Stearns," was entered into between the Shipbuilding Company and the Haw- 
goods. The purchasers were named in the contracts as, and signed the same 
as, "trustées," and ail parties understood that the Hawgoods were making 
this contract as trustées for the subscribers. Installment payments were 
called for and were made by the subscribers in August, and again in October, 
and the sums so received by the Hawgoods were paid over to the Shipbuild- 
ing Company. The formai organization of the Commonwealth Company did 
not take place until November, 1905. Articles of association were then sub- 
scribed by the two Hawgoods and three other prospectus signers, and thèse 

•For oUiar cases se» same topio A i numbsb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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flve persons proceeded to -organize the corporation and hold the flrst stock- 
holders' and directors' meetings, whereby, on November 22, 1905, the cor- 
poration flrst acquired complète légal existence. At this organization meet- 
ing, a stockholders' resolution was passed, reciting that the contract with the 
Shlpbuildlng Company had been made by the Hawgoods on behalf of the sub- 
scribers of the capital stock to the Commonwealth Company, and taking over 
the contract for the corporation. On the same day, the directors passed a 
resolution reciting that several named persons had rendered valuable services 
for the corporation "in the vvay of selUng its capital stock and otherwise look- 
ing after its Interests," and that the Hawgoods "hâve contracted for the 
steamer 'Abraham Stearns,' and hâve promised and agreed to convey the 
same to the Commonwealth Steamship Company for $10,000 less than such 
steamer can now be purchased, and hâve otherwise carefully guarded the 
company's interest," and thereupon directing that the Hawgoods be pald $5,000 
and that each of the other named persons be paid spécifie sums for their re- 
spective services. This compensation was additlonal to, and given wholly in 
Ignorance of, what the Hawgoods were to receive from the Shipbuilding 
Company, which pald the Hawgoods the $15,000 commission at about the time 
the flrst payment was made on the ship. 

The carrying business on the Great Lakes was notorlously subject to great 
fluctuations, havlng periods of great prosperity and periods of dépression. This 
was known to the prospective subscribers. The ship was built and dellvered 
in the spring of 1906, and was operated for the Commonwealth Company un- 
der the management of the Hawgoods for flve seasons, and, in 1911, until 
September. The net earnings In 1906 were $62,000; In 1907, $46,000; for 
the three seasons of 1908, 1909, and 1910 the earnings and operatlng expenses 
about balaneed ; the boat was not operated ail the tlme ; and, in the season 
of 1911, the boat was tied up. During the last-named year, other directors 
than the Hawgoods flrst learned, and so it may be said that the corporation 
flrst knew, of the payment of the $15,000 commission. Thereupon, and in 
September, 1911, the Commonwealth Company flled this bill, setting out that 
the payment of the secret commission was a fraud by the Shipbuilding Com- 
pany against the Commonwealth Company entitling the latter to resclnd, 
tenderlng back the ship, offering to do equity, and asking a decree which 
would détermine the proper conditions, efCectuate the rescission, and compel 
the repayment of the purchase price. A decree was rendered for the Com- 
monwealth Company ([D. C] 197 Fed. 797) awarding rescission, directing the 
repayment of the fuU purchase price, with interest at 6 per cent., less the net 
earnings of the ship during the whole period, and less the amount of the out- 
standing unpald mortgage bonds which were to be assumed by défendant, 
from this decree, défendant appeals. 

A. C. Dustin and Richard Inglis, both of Cleveland, Ohio, for ap- 
pellant. 

A. B. Thompson, C. P. Hine, and C. R. Bissell, ail of Cleveland, 
Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
The Shipbuilding Company's primary défense, while stated in varying 
forms, is essentially that there never was any sale contract from the 
Shipbuilding Company to the Commonwealth Company, and hence that 
there can be no rescission of such contract. The argument is that the 
defendant's agreement to build and sell the ship was made on August 
16th, and was made with the Hawgoods, three months before the Com- 
monwealth Company was organized, and that the bill should hâve been 
filed against the Hawgoods to obtain a rescission of the taking over 
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contract oî November 22d. It is clear that the contract of August 
16th was not merely a sale to the Hawgoods personally. It was made 
expressly to them "as trustées." It does not say for whom they were 
trustées, but the subscription to the corporate prospectus was then 
completed, and we think it was fully understood by both parties that 
the Hawgoods were acting as trustées for thèse subscribers, and that 
the contract was really in the interest of, and was made for the pur- 
pose of being transferred to and assumed by, the corporation whicb 
was about to be organized. The circumstances and the conduct of the 
parties before and after August 16th fully support this conclusion. In 
this situation, the word "trustées" is, in equity, to be treated as some- 
thing more than a mère description of the person; and this view is 
not necessarily inconsistent with the existence of full personal liability 
by the Hawgoods and with the right of the Shipbuilding Company to 
enforce the contract against them personally, if it desired to do so. A 
trustée is an agent, and whether we call thèse subscribers beneficia- 
ries of the trust or principals of the agent is immaterial. In either 
event, they were, in equity, the real purchasers of thé ship from the 
Shipbuilding Company by this contract of August 16th ; and of this 
fact the Shipbuilding Company had full notice, by the use of the word 
"trustée," if in no other way. R. R. v. Durant, 95 U. S. 576, 579, 24 
h. Ed. 391 ; Geyser Co. v. Stark (C. C. A. 8) 106 Fed. 558, 561, 562, 
45 C. C. A. 467, 53 L. R. A. 684. 

The situation which we hâve recited makes immaterial much of the 
argument presented regarding the right of a corporation to sue for 
wrongs done before its existence. If a particular fraud is calculated 
to injure, not any existing persons, but only a corporation which may 
thereafter be organized and the stockholders of which are uncertain, 
or not ail of whose stockholders may be charged with full notice, a right 
of action may be found in the subséquent corporation with difficulty, 
or not at ail. Old Dominion Co. v. Lewisohn, 210 U. S. 206, 28 Sup. 
Ct. 634, 52 L. Ed. 1025 ; Davis v. Las Ovas Co., 227 U. S. 80, 33 Sup. 
Ct. 197, 57 L. Ed. 426. No such difficulty hère exists. August 16tb 
the full plans had been made and individuals had agreed to subscribe 
ail the stock. If a wrong was done to thèse expectant stock subscrib- 
ers, any appropriate équitable remedy accrued at once to them, thougb 
at the instant they were only prospectus subscribers. If defrauded, 
they could hâve maintained suit for rescission of the contract which 
their agent had made for them. What they did do was to proceed 
exactly as planned, organize the corporation, exchange their subscrip- 
tion rights for capital stock, and then, as a corporation, take over and 
complète the contract which their agent had made. The transaction, 
is, in efïect, the same as if the body of individual associâtes had ratir- 
fîed and taken over the purchase contract from their agent and then. 
had transferred the contract to the corporation. That would be, and 
the présent contract of assumption is, an assignment in fonn, but in 
real substance it is a matter of succession, not of transfer. 

It is also to be remembered that we are not dealing with what is 
even in form a transfer of existing property, but with a substitution of 
parties in a contract relating to property under construction ; that the 
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sale was never complète and the entire title to the ship never passed 
till the delivery of the ship, in April, 1906, f rom the Shipbuilding Com- 
pany, the contract vendors, to or for the Commonwealth Company, the 
then existing contract vendee. Of the purchase price, ail except the 
first $56,000 was paid after the corporation was formed and (prac- 
tically) from its funds. The cash did not, in form, go through its 
treasury, though what was donc amounted to that ; but the bonds were 
issued directly by the corporation, and they or their proceeds were 
paid by or for the corporation to the Shipbuilding Company. What- 
ever might be the rule tmder other situations, we hâve no doubt that 
thèse circumstances permit the Commonwealth Company to be heard 
on the merits of its demand for rescission against the Shipbuilding 
Company, and constitute a sufficient answer to the claim that to pro- 
ceed against the Hawgoods for causing the November taking over con- 
tract is the exclusive remedy. Mudsill Co. v. Watrous (C. C. A. 6) 
61 Fed. 163, 9 C. C. A. 415 ; Alger v. Keith (C. C. A. 6) 105 Fed. 105 ; 
Donovan v. Campion (C. C. A. 8) 85 Fed. 71, 29 C. C. A. 30; Mora- 
wetz, § 548; Veazie v. Williams, 8 How. 134, 12 L. Ed. 1018. It is 
not important that the spécifie prayer of the biU is for a rescission of 
the original contract of August, 1905, while it turns out that the vital 
thing to be rescinded is the conveyance of April, 1906. The two were 
parts of the same transaction, each involved the other, and the prayer 
for gênerai relief is ample to support a decree directed primarily 
against the final step (Lockhart v. Leeds, 195 U. S. 427, 436, 437, 25 
Sup. Ct. 76, 49 L. Ed. 263), and this is the effect of the decree, what- 
ever its form. It is overnice to attempt to distinguish between the 
parts of this continuons and unbroken transaction. The building con- 
tract was made in August, the parties, on one side, were renamed in 
November, and the completed boat was delivered and the balance of 
the purchase price paid in the next April. This bill was filed to get 
the money back and to return the boat, and it was rightly filed against 
the party which had received the money and had furnished the boat. 

[2] The record sufficiently discloses the Shipbuilding Company 's 
knowledge that the payment by it of the $15,000 commission to the 
Hawgoods was to be côncealed from the principals or beneficiaries for 
whom the Hawgoods were acting — indeed, it shows participation as 
well as knowledge. The naming of the gross price which included the 
commission, and the insertion of this price in the option which must 
hâve been intended to be used as the basis of raising money to carry 
it out (and which was in f act recited in the prospectus) is convincing 
évidence that the Shipbuilding Company deliberately aided the Haw- 
goods in concealing the commission. Such payment and concealment, 
under the circumstances hère shown, constituted a fraud against the 
purchaser which, upon prompt élection, and upon restitution of the 
status quo, would hâve entitled it to rescind. Yeiser v. U. S. Co. (C. 
C. A. 6) 107 Fed. 340, 46 C. C. A. 567, 52 L. R. A. 724; Erlanger v. 
New Sombrero Co., 5 L. R. (Ch. Div.) 73; Davis v. Las Ovas Co., 
supra. 

[3] At ail stages of the case, the Shipbuilding Company has in- 
sisted that the purchaser had an adéquate remedy at law and could 
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not proceed in equity. This contention does not dépend alone on the 
theory that an action for damages is the vendee's only remedy ; it in- 
sists that, even though a rescission may be called for, that rescission 
may be had at law, the property involved being personalty, by tender- 
ing back the property and suing for the purchase price. To the sug- 
gestion that fraud is a sufficient basis for the relief, it is answered that 
fraud alone will not give equity jurisdiction (Equitable Society v. 
Brown, 213 U. S. 26, 50, 51, 29 Sup. Ct. 404, 53 L. Ed. 682), and to 
the claim that an accounting is involved, it is replied that a court of 
law can take an account of damages (Root v. Railway Co., 105 U. S. 
189, 26 L. Ed. 975). It has often been held that the remedy at law, 
to be "adéquate," must be "as practical and efficient" as that in equity. 
Tyler v. Savage, 143 U. S. 79, 95, 12 Sup. Ct. 340, 36 L. Ed. 82. In 
the instant case, the légal remedy by tender of the property and suit 
for the purchase price is, for two reasons, inadéquate under thèse 
définitions : The first is that the parties cannot be placed in statu quo 
— a mère return of the property would not accomplish this resuit. 
The ship had been used for six seasons. It was, in value, a very dif- 
férent pièce of property from that originally received, not only because 
of its détérioration from use, but on account of différent business con- 
ditions and prospects. It is not necessary to say that the impossibility 
of putting the parties back where they were would wholly defeat a 
rescission at law, but it would présent a troublesome obstacle. This 
case is peculiarly appropriate for balancing of equities involved in 
treating the changed conditions. The extent to which interest on the 
one side and the value of the use of the boat on the other should be 
considered, the many complications attending determining the fair 
value of that use for which a counter liability ought to exist, the ex- 
tent of the duty of plaintiff to account for the profits which it had re- 
ceived while it used the boat, which profits, in the event of rescission, 
take on something of the character of a trust fund — ail thèse consid- 
érations, in connection with the extent to which fraud is at the basis 
of the complaint, make apparent that the controversy is suitable for 
the court of equity, and that a suit or proceeding at law would not be 
so completely "efficient for the ends of justice" as to make that remedy 
wholly adéquate and therefore exclusive. 

The other reason is this : The purchase money bonds had been scat- 
tered into the hands of many innocent holders, they were not due, and 
the Commonwealth Company could not restore the boat free from in- 
cumbrance. It was perhaps not impossible to meet this situation at 
law ; but it was practically necessary to provide, as was donc by the 
decree below, that the Shipbuilding Company should take the boat sub- 
ject to this incumbrance, which it should assume and pay, and that it 
should hâve crédit for the amount so assumed. 

[4] The subject of restoring the status quo présents unusual com- 
plications. A perfect restoration cannot be made. From âge and or- 
dinary wear and tear, there was an annual (stipulated) dépréciation of 
21/2 per cent, or a total of 15 per cent, for the six seasons that were 
involved (the remainder of the sixth seasoh after September being for 
this purpose negligible). This dépréciation, computed upon $370,000 
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(the sum fixed by the master as the net value for this purpose), would 
be $55,500. By the use of the boat during this period plaintiff received 
net earnings of $123,741. Thèse earnings were computed without al- 
lowing any dépréciation as an operating expense. It is strenuously 
contended that a fair rental value of the boat, or the net earnings which 
plaintiff would hâve received, if the boat had been managed with the 
sole purpose of earning as much as possible, would hâve averaged at 
least $40,000 per season, or $240,000 for the period. On the other hand, 
interest at the légal rate in Ohio, upon the purchase price, until the 
date of the decree below, amounted to about $154,000. The circum- 
stances afïecting the relative equities of the parties are unique. There 
was no misrepresentation or f raud as to the thing sold. The purchasers 
got exactly what they desired and expected to get. Neither were they 
deceived in the business in which they expected to engage ; it was re- 
ported to be profitable, and it was. Allowing for interest upon the full 
amount of mortgage bonds and without regard to the dépréciation, the 
business showed earnings upon the subscribers' investment, for the 
first season, of about 27 per cent., and, for the second season, about 
18 per cent. With the stipulated allowance for dépréciation, thèse 
earnings would hâve been, respectively, 22 per cent, and 13 per cent. 
It is improbable that if the déception as to the purchase price had been 
fuUy disclosed at any time during the first two years, the plaintiff 
would hâve desired to rescind ; the inferences to be drawn f rom usual 
human conduct indicate that plaintiff would hâve elected to affirm the 
sale, and would hâve proceeded at law for its damages. Only after 
the several indiffèrent and bad seasons which were due to gênerai 
business conditions did the Commonwealth Company seek this relief, 
and we cannot resist the conclusion that a rescission, instead of some 
other remedy, is really desired, not because of the usual reasons in- 
ducing that élection, but because the bargain turned out to be au im- 
provident one. The delay in the discovery of the fraud satisfies the 
requirement that a rescission must be promptly demanded, but it does 
not change the aspect of the case of which we now speak. Thèse views 
strongly impel us to direct that défendant may avoid a rescission by 
refunding to plaintiff a portion of the price paid. Such a decree would 
be a récognition and application of the principle on which relief was 
determined in Veazie v. Williams, 8 How. 134, 12 L. Ed. 1018, and, 
broadly speaking, would do real justice between the parties. How- 
ever, we are unable to see any sufficiently accurate basis for such a 
decree. There is not hère, as there was in Veazie v. Williams, any 
distinct boundary line to the results of the fraud, and if we undertake 
to fix a sum which should compensate plaintiff for ail the injuries com- 
ing f rom the bribery of its agents, and which should, in addition, pénal- 
ize défendant so as to discourage similar transactions, we would be 
without any guide. The povver of the equity court to make any such 
conditions which, however vaguely, appeal to it as équitable is not to be 
doubted, but we cannot approve an apportionment resting so wholly 
on surmise. Notwithstanding this conclusion, thèse matters just stated 
may be given due effect in fixing the équitable conditions to be at- 
tached to the decree. In the ordinary case of rescission, where the- 
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purchase price is to be repaid, the rule would be that the défendant 
should pay interest on the money and the plaintiff should acLOunt only 
for the sums which, while managing the property in good faith, it had 
actually received, and should not be Hable for dépréciation (Pomeroy's 
Eq., [3d Ed.] vol. 6, § 688; Neblett v. MacFarland, 92 U. S. 104, 23 
L. Ed. 471) ; but to apply this rule where, after six years, and because 
of a fraud just discovered, plaintiff daims a rescission which it would 
neither hâve demanded nor accepted if the discovery had been prompt, 
is to show lack of due regard for cause and effect, and to transform 
what should be an elastic rule into one hard and fast. Under the con- 
ditions shown by this record, to attempt to impose on plaintiff a lia- 
bility for rental value, or for earnings it should hâve made, is to resort 
to a standard too vague and spéculative for safe use ; but we think it 
will impose upon plaintiff a suitable burden on account of the business 
hazards which it deliberately accepted, and will, at the same time, not 
unduly relieve défendant, to require that défendant repay the purchase 
price with interest at the légal rate, and to require the plaintiff to ac- 
count for the dépréciation each year and for any net earnings which 
it may hâve received in any season over and above the stated déprécia- 
tion. The theory of this is that plaintiff, for the business chances and 
opportunity which it desired and which it has had, must pay at least 
the amount of the regular and normal wear and tear and dépréciation 
of the property which it has been using, and this fixed liability — or 
liability at ail events — it must balance against its chance to hâve made 
a much larger sum as profits, and that in addition plaintiff must ac- 
count for any sum which it actually did receive in each season above 
this arbitrary liability. It should not be required to pay, for any one 
season, both dépréciation and its entire net receipts, but only the ex- 
cess of its net receipts above dépréciation. This is only accounting 
for earnings, but is requiring plaintiff to earn at least this minimum. 
It should also account for interest upon ail net earnings which it actu- 
ally did receive in any season, whether above or below this arbitrary 
standard. This liability to pay interest upon the fund which was ac- 
cumulating in its hands, and computed from the time of receipt, is the 
équitable counterbalance to the defendant's liability to pay interest on 
the fund which it received. The fund received and retainêd in the 
hands of défendant, and ultimately to be retumed to the plaintiff, is 
allowed to draw interest; it is only treating both parties alike to say 
that the fund accumulating in the hands of plaintiiï and eventually to 
be (in effect) paid to défendant should likewise draw interest. 

This principle is not affected by the f act that in a single season plain- 
tiffs may hâve made no profits, or may even hâve suffered a loss. The 
•seasons are very distinct. Each may well be considered an independ- 
•ent unit. In some other business, it might be that the whole period 
would be the appropriate unit; but we are dealing with the facts of 
this case. To permit the loss suffered during a properly separable and 
independent period to be deducted from the gains made during other 
independent periods is in effect to permit the recovery of damages 
which are too spéculative and remote. Plaintiff is treated with suifi- 
■cient liberality in holding that it need not account for profits which 
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perhaps it should hâve made but did not. Interest computatîons should 
be made from the close of each season — from January Ist would be a 
suitable date — and should be continued until the date of filing. the bill. 
At that date, plaintifï had done everything possible to rescind, and the 
decreed rescission should take effect by relation as of that date, and 
the net amount so fixed bear interest from that date. 

Except as hère indicated, the decree below will be affirmed. Appel- 
lant will recover the costs of this court. The entry of an order re- 
manding will be delayed 20 days from the filing of this opinion. If 
within this time, counsel can stipulate as to the decree which should 
be entered below pursuant to this opinion, the order will direct the en- 
try of that decree, and our order will then be final (Merrill v. Na- 
tional Bank, 173 U. S. 131, 134, 19 Sup. Ct. 360, 43 L. Ed. 640), so 
that there will be no lack of finality to embarrass any available review. 
In 1;he absence of such stipulation, the case will be remanded in order 
that the necessary computations may be made below and a decree then 
entered pursuant to this opinion. 
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(Circuit Court of Appeals, Sixth Circuit. June 2, 1914.) 

Nos. 2484, 2485. 

CoBPORATioNS (I 5S9*) — Consolidation — Mekger — Contracts. 

Separate corporations, each of which owneci and operated a steamship 
on the Grent Lakes, and some of which had common stoclîholders, ow- 
Ing to a falling off in business, and to eut off the expansé incident to 
the unnecessary and unprofltable opération of ail the vessels, declded to 
place the ownership of ail in one corporation, and to that end one In- 
creased Its capital stock aud exchanged such additlonal stock for that 
of the others, which thereupon transferred to It ail of their property, In- 
clurting ail choses in action, elaims and demands, and were then dis- 
solved. Eeld, that such transaction vf&s in effect a merger or successor- 
ship in Interest, and not a transfer of property from one owner to an- 
other, and that on a subséquent discovery that the contracts by which the 
several corporations acqulred their vessels were voldable for fraud of the 
seller, which was the same In each case, the suceeeding corporation could 
exercise their right of élection to rescind such contracts and malntain 
suits to enforce such rescission. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2354-23C0; 
Dec. Dlg. i 589.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; Wm. L. Day, Judge. 

Two suits in equity by the Commonwealth Steamship Company 
against the American Shipbuilding Company. Decrees for complain- 
ant (197 Fed. 797) and défendant appeals. Modified and afïirmed. 

Thèse are companion cases to American Shipbuilding Company v. Com- 
monwealth Steamship Company. 215 Fed. 296, C. C. A. , No. 2483. an 

opinion in which is this day llled. The coutroUing facts are so closely analo- 
gous to the facts In that case as not to require further statement, except in 
one particular. 

*Far otber cases see same topic & i numbbb is Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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The steamshlp Sheldon Parks was built for and delivered to the Cuyahoga 
Steamship Company, for the priée of $410,000, ont of which the Hawgoods 
received a secret commission of $25,000, and the steamer J. Q. Riddle was 
furnished to the Milwaukee Steamship Company for the same priée and with 
the same secret commission. Eaeh of thèse corporations was a company or- 
ganized for the purpose of buying and operating the boat which it did ac- 
quire, and the steamboats Abraham Stearns, Sheldon Parks, and J. Q. Rid- 
dle were separately operated tlil 1911. There were four other boats simi- 
larly promoted and built and sold, the entire seven within two or three sea- 
sons. The seven distinct corporations had many eommon stockholders, but 
there was nothing approachlng identity of stock interests, and the chief thing 
in eommon was that ail were operated and managed by the same agents. 

Before 1011, it developed that in the business conditions which had then 
arisen there was not traffic enongh for ail the boats, and that it would be 
better policy to keep part of the boats fully occnpied and the remainder tied 
np, whereby the total overhead expenses would be vastly lessened; but the 
iHck of eommon ownership made this jjlan not feasible. In addition, it was 
difficult for the eommon agents to distribute the business among the boats 
without continuai dissatisfaction. Witli thèse as the main reasous, It was, 
in the spring of 1911, determined to, put ail seven boats into the ownership 
of one corporation. Accordingly, the capital stock of the Commonwealth 
Company was sutticiently increased, and ail the stockholders in the other six 
corporations surrendered and canceled their stock therein and received In 
exchange practically the same amount of stock in the Commonwealth Com- 
pany. Ail the stock had leen originally is.sued to represent the purchase priée 
of the boats (above the bond issue) at par, and the same figures were used 
when the excliange stock was issned in the Commonwealth Company, except 
that there was a slight change designed to equatize more perfectly. There- 
upon, eaeh of the other corporations, including the Cuyahoga Company and 
the Milwaukee Company, executed and delivered to the Commonwealth Com- 
pany a formai transfer and conveyance of "ail properties of every kind and 
ail choses in action and of ail claims and demands of whatever kind and 
nature whether in law or in equity." The Commonwealth Company assumed 
ail the indebtedness of the assigner coiiipanies, and eaeh of the latter, includ- 
ing the Cuyahoga and Milwaukee Companies, was, under the laws of Ohlo, 
formally dissolved and wound up. 

A. C. Dustin and Richard Ingles, both of Cleveland, Ohio, for ap- 
pellant. 

A. B. Thompson, C. P. Hine, and C. R. Bissell, ail of Cleveland, 

Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). Upon 
this State of facts, défendant urges that the sale of their steamers by 
the Cuyahoga Company and the Milwaukee Company, before thèse 
companies had elected to rescind the purchase from the défendant, did 
not give to their vendee, the Commonwealth Company, any power to 
exercise such an élection. Plaintiff insists that eaeh of its assigner 
companies had been defrauded, and that the right to pursue any apr 
propriate remedy for this fraud passed to it by assignment; défend- 
ant concèdes this position as to the right to sue for damages for the 
fraud, but dénies it as to the right of rescission, because no right of 
action to enforce a rescission arose until the élection had been made. 
It is clear that the difficulties in the way of permitting a rescission to 
be made by the vendee of a defrauded vendee are considérable, and 
215 F.— 20 
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where the property had been sold by the original vendee at a reduced 
price because of the damage resulting from the then undiscovered 
fraud, and where the second vendee sought to rescind without regard 
to the rights of the first vendee, thèse difficulties might be insuperable. 
We find it unnecessary to follow counsel in their exhaustive arguments 
and study of précédents involving thèse questions. The objection to 
allowing a rescission by a second vendee rests on the affirmance impHed 
from the sale by the first vendee and on the thought that the right of 
élection is a strictly personal right. This objection of course disappears 
if there has been no transfer from one person to another, but if sub- 
stantial identity of ownership continues. The facts of the transaction, 
by which the properties of the Cuyahoga Company and the Milwaukee 
Company came to the Commonwealth Company and the stockholders 
of the former exchanged their stock for that of the latter, stamp it as 
substantially and equitably a matter of merger or successorship in in- 
terest, rather than of assignment between strangers. Williams v. 
American Ass'n (C. C. A. 6) 197 Eed. 500, 118 C. C. A. 1; Bank v. 
Mcintyre, 40 Ohio St. 528; Shadford v. Détroit Ry., 130 Mich. 300, 
89 N. W. 960; Church v. Railroad (C. C.) 41 Fed. 564; note, vol 
11, L. R. A. (N. S.) 1125, 1127-1130. The distinction would be, for 
some purposes, not at ail important, but from the standpoint of the 
court of equity decreeing rescission, it becomes sufficient. The Cuya- 
hoga Company and the Milwaukee Company are out of existence, no 
person interested can ever be called upon to respond to either of them, 
and the right to exercise an élection and demand a rescission must 
go to their successor corporation. 

We do not see any controUing distinction in the f act that other stock- 
holders than the original ones of the Cuyahoga Company and the 
Milwaukee Company hâve become beneficially interested in the recov- 
ery. The same thing is equally true in the other case, No. 2483, where 
the recovery will inure for the benefit of ail the new as well as ail the 
old stockholders of the Commonwealth Company, and the same thing 
is true in regard to any corporation whose stockholders are changing. 

The plaintiff, in each of thèse cases, is entitled to relief for the 
same reasons and to the same extent discussed in the opinion in No. 
2483, and corresponding orders will be entered in thèse two cases. 
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STATE OP lOWA et al. v. OLD COLONT TRUST CO. OF BOSTON, 

MASS., et al. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 1, 1914.) 

1. Raileoads (§ 214») — UuTT To Operate Road — Abandonment OF Bbancb 

OE Connecting Line. 

WMle as a gênerai ruie it is the duty of a rail road coinpany to main- 
tain its entire line of road in a reasonably safe and operative condition, 
and to operate the same, ttiere inay be conditions vvhlcli will excuse the 
full performance of thls duty, and Justify the abandonment of a branch 
or Connecting Une which cannot be operated wlthout great loss and for 
whlch there is no great public necessity. 

[Ed. Note.— For other cases, see Kailroads, Cent. Dig. §§ 711, 712; 
Dec. Dig. I 214.*] 

2. Railkoads (§ 215*) — Duty to Opeeate— Kight to Abandon Bbanch ob 

Latéral Line. 

Défendant rail road eompany owned and operated an electrlc line of 
road 125 miles long which was of large public importance. It also own- 
ed and operated by steam a Connecting line 27 miles long which was not 
equipped for opération by electricity. TUis line was little used and 
there was little public necessity for Its opération. It did not pay operat- 
ing expenses, was in a dilapidated and dangerous condition for use, and 
required the expenditure of a large araount of money to rehabllitate it. 
Défendant was hopelessly Insolvent, and a suit for foreclosure of mort- 
gages on its property was pending in whlch receivers had been appolnted 
who had operated the steam Une at a large loss, and under an order of 
the court had trled unsuccessfully to sell the same. Neither défendant 
nor the receivers could obtain tlie money necessary to put it in safe 
operative condition and to require its opération by any purchaser of the 
entire property would seriously embarrass. if not prevent, the successful 
opération of the electrlc Une. Held, that under such conditions neither 
défendant nor a purchaser was under the duty to continue to operate 
such steam line. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. f 215.*] 

3. Railroads (§ 207*) — Fobbclosuee Suit — Jubisdiction or Couet to Cé- 

dée Abandonment of Portion of Road. 

In such case the fédéral court in which the foreclosure suit was pend- 
ing had jurisdlction in such suit, on pétition of the receivers, défendant, 
and the creditors interested In the property, to order the receivers to 
abandon the steam portion of defendanfs rond, to dismantle the same, 
and sell the salvage for the benetit of the creditors. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 683, 684; 
Dec. Dig. § 207.*] 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 

Suit in equity by the Old Colony Trust Company of Boston, Mass., 
and others, against the Ft. Dodge, Des Moines & Southern Railroad 
Company. From an order directing receivers to abandon and dis- 
mantle a portion of defendant's line of railroad, the State of lowa and 
others appeal. Affirmed. 

•For other cas«s see same toplc A S numbeb In Dec. A Am. Olga. 1907 to date, & Rep'r Indexes 
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fn a suit to foreclose a mortgage given by the Ft. Doiïge, Des Moines & 
Southern Raiiroad Company to secure the payment of a large issue of bonds, 
the court below, on the pétition of the receivers appointed in that case, joln- 
ed in by the raiiroad company itself, by the Old Colony Trust Company, 
complainant In the foreclosure suit, and by the American Trust Company, 
an Intervener in that suit and trustée in a second or Junior mortgage given 
by the raiiroad company to secure an issue of $3,500,000 of refundlna; bonds. 
on December 7, 1912, made an order directing the receivers to dismantle 
and abandon a stretch of about 27 miles of the road in their possession, ex- 
tending from Goddard near its southeastern extremity to Des Moines Junc- 
tion and to sell and dispose of the rails, ties, and other movable property 
constituting the roadbed along that stretch and also to sell as an entirety 
so much of the line of road as lies between Colfax by way of Goddard and 
Newton. From this order the state of lowa, the raiiroad commissioners of 
that state, and some individual patrons along the Une of the road prosecute 
an appeal. 

. Prior to the flllng of that pétition, the state of lowa Joined by several pa- 
trons of the road Iiad flled a pétition to eompel the receivers to continue the 
opération of the liue sought to be abandoned. The pétition was heard by the 
court on voluminous évidence taken, and overruled. At that hearing the 
court found that there was not sufllcient public patronage on that line to 
justify Its continued opération, but ordered the receivers to continue its 
opération in a limited way for a period of four weelis, and that for a period 
of 90 days spécial efforts should be made to sell or lease the line to some 
party or parties who would opéra te it; and if neither of thèse expédients 
proved successful that an application for its abandonment would be consid- 
ered. The parties seem to hâve acquiesced in this order. No appeal was 
taken from it. Neither of thèse expédients proved successful, and the présent 
pétition of the receivers to abandon foUowed. 

The pétition stated that the main line of road extending from Des Moines 
through Des Moines Junction to Koclvwell City and other places had been. 
constructed, extended, and reconstructed so as to form at the time the péti- 
tion was flled a continuous connected system operated by electricity of about 
125 miles; that the line extending from Des Moines Junction southeasterly 
to Goddard and thence to Newton had never been reconstructed like the 
balance of the System so as to be operated by electricity, bvjt was operated 
by steam ; that it was in a dilapldated and unsafe condition with ties rotten 
and bridges out of order ; that to repair it so as to operate it by steam would 
require an expenditure of $125,000, and to repair and equip it for opération 
by electricity would require an additional amount of $275,000; that the re- 
ceivers had no money and no means for raising the money for elther such 
purpose ; that there were few patrons only residing or doing business on this 
steam line that couid not be accommodated by other Unes of road construct- 
ed and operated in that région ; that there was little public necesslty for the 
opération of this line; and that the attempt to do so would Imperil the suc- 
cessful opération of the balance of the System for whicli there was a great 
public necessity. 

The pétition stated that a part of this line located near Its southeastern 
extremity extending from Colfax to Newton by way of Goddard, a distance 
of about 14 miles, was by reason of the fact that It could be used as a con- 
nection between a Des Moines interurban Une and Newton, of some value 
above its junk or dismantled value, and might be sold for its reasonable 
value to the interurban Une. 

The prayer was that the petltioners might be authorlzed to dismantle and 
abandon the Une of road between Des Moines Junction and Goddard and 
dispose of the salvage as best they could and that they might be authorlzed 
to sell the short Une between Colfax, via Goddard and Newton, and that the 
court would order a proper and équitable disposition of the proceeds of such 
sales. There was also a prayer for gênerai relief. 

The state of lowa by its Attomey General and the raiiroad commlssionerg 
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of that State and somo résidents along the Une sought to be abandoned, in- 
tervened and joined Issue with the petitioners on tbe averments of the péti- 
tion and pleaded affirmatlvely that there was an implied eontract between 
the state and the original railroad Company which constructed the line of 
road sought to be abandoned, that it should be perpetually operated, and 
that on the assurance that it would be perpetually operated certain persons 
had made donations and subscriptlons for the construction of the road, and 
for that reason estoppel arose against its abandonment. 

The issues so joined were submitted to the court "on the évidence and on 
the argument of counsel" ; but no such évidence is preserved in the record. 
We therefore cannot enter upon any original considération of the testimony 
introduced before the trial court. AU we hâve are the pleadings and facts 
found and incorporated in the order and decree of December 7, 1912, appeal- 
ed from in this case. 

The question therefore Is whether on the pleadings and facts found the 
District Court erred In ordering the dismantling and abandonment and the 
sale and disposition respeetively of the two portions of the line in question. 

The decree discloses the following facts : On June 4, 1910, when the fore- 
closure suit was instituted, the Ft. Dodge, Des Moines & Southern Railroad 
Company was hopelessly Insolvent. There were tben outstanding bonds se- 
cured by the mortgage being foreclosed amounting to $3,500,000 in face 
value. There had been expended by the Ft. Dodge, Des Moines & Southern 
Railroad Company and the Newton & Northwestern Railroad Company, its 
predecessor, in the way of construction and reconstruction of the System of 
road, the aggregate sum of .*5, 146,189. There never had been net eamings 
avallable to pay interest on the mortgage debt or any return on the invest- 
ment. Under orders of the court efforts had been made by the recel vers and 
by Robert Ryan, one of the attorneys of patrons of the road residing along 
its line who had been appointed spécial master for that purpose, to sell, 
lease, or othervrise dispose of the line of road sought to be abandoned to 
some person or company that would operate it, but such efforts had proven 
ineffectuai. 

The decree then in the language of the trial court proceeds as follows: 

"The court flnds that the line of road from Des Moines Junction to New- 
ton, and the line from Coltax to Goddard, is in a very dilapldated condition, 
and, not being operated, It is impossible to care for same, and the sa me is in 
a much more dilapldated and run down condition than it was at the com- 
mencement of this foreclosure proceeding, and such line of road Is rapidly 
depreciating in value; that the bridges need rebuilding, the tracks need re- 
construction and new tles, and it would be dangerous and impossible to oper- 
ate sald line of road in its présent condition. The court further flnds : That 
the said Pt. Dodge, Des Moines & Southern Railroad Company and its re- 
ceivers hâve no equipment, motive power, or rolling stock with which such 
line of road could be operated. • • • That the portion of the line sought 
to be abandoned could not be safely operated wlthout being rebuilt or re- 
construeted, and to rebuild and reconstruct this line of road, so that same 
could he operated by steam, with reasonable safety, woiild reqnlre an ex- 
penditure of at least .^126,000, that, if the said line of road above described 
was electrically equipped, so that same could be operated with electricity, 
as the balance of the line of the Ft. Dodge, Des Moines & Southern Railroad 
is operated, it would require an additional expendlture of at least ¥147,000, 
luaking the flnancial outlay necessary to electrically equip the said line of 
road from Des Moines Junction to Newton, with the branch from Colfax to 
Goddaid, in excess of $273,000. That the receivers of the Ft. Dodge, Des 
Moines & Southern Railroad Company, and the said railroad company, are 
whoUy wlthout means or crédit to so reconstruct ànd rehabilitate said Une 
of road. 

"The court further flnds that durlng the ten months from January 1 to 
November 1, 1910, while the said line of road from Des Moines Junction to 
Newton, a distance of 37 miles, was being operated, the gross earnings for 
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such period were $25,266.45 less than the operatlng expenses, and In this 
déficit of opération expeuses over gross earnlngs there was not Included any 
charge for the maintenance of locomotives or freight cars, nor was there 
included any item of interest or gênerai dépréciation of the property. ïhe 
court finds that at this time the said ht. Dodge, Ues Moines & Southern 
Railroad Company is wholly insolvent; that there is outstauding, in bonds 
secured by the first mortgage, held by the Old Colony Trust Company, com- 
plainant herein, $3,500,000 with accrued interest; that there are outstauding 
bonds, secured by second mortgage, held by the American Trust Company, 
intervener, in the aggregate sum of $2,773,900 with accrued Interest, and, in 
addition to thèse amouu.s, there are obligations of the receivers, issued and 
incutred in this toreclosure proceedlng, and used In the reconstruction and 
préservation of the electrieally operated portion of said road, in excess of 
$800,000; that the said Ft. Dodge, Des Moines & Southern Railroad Compa- 
ny, and its receivers, are wholly without means with whieh to equip, recon- 
struct, and operate the portion of the Une of road sought to be abandoned,^ 
and are without ability or cre<lit to raise a sum sufflcient to operate same. 

"The court further finds that the portion of the railroad sought to be 
abandoned will not pay Its mère operating expenses; that the public patron- 
age and the interest of the public in such line is not sufticient to justify the 
opération of same; that, in effect, the présent condition of the said Ft. 
Dodge, Des Moines & Southern Railroad présents two Systems of railroad, 
one operated by electricity and the portion sought to be abandoned, whlch 
has been herotofore operated by steam ; that the revenues of the entire line 
of said road would not justify the reconstruction and opération of that por- 
tion of the road sought to be abandoned ; that the présent line of road, as 
now operated by electricity, consists of about 125 miles of main line; that 
tbe continued opération of said electric Une is of large public interest to the 
citiaens of the state of lowa; that, as at présent operated, said electric line 
gives fréquent service between the Important cltles of Des Moines, Ames, 
Boone, Ft. Dodge, and Rockwell City, and serves a populous portion of the 
state of lowa ; that up to this time there hâve been no net earnings on such 
electric Une, in excess of the requirements of opération and proper mainte- 
nance, and the court finds that if it should compel the receivers, or subsé- 
quent purchasers of the line sought to be abandoned, to operate same, it 
would seriously embarras» if not prevent the successful opération of the en- 
tire line of road, and would prevent the reorganizatlon of the said electric 
line of road, and any effort made to place same in a solvent and prospérons 
condition. 

"The court further finds that the Une of road from Des Moines Junctlon. 
in Story county, lowa, to Goddard, in Jasper county, lowa, a distance of 
some 27 miles, should be permanently abandoned, and that the receivers, 
subject to the terms and conditions hereinafter described, should be and are 
hereby authorized to permanently remove and dispose o^ for the benettt of 
the parties interested herein, ail the salvage and property upon said line. 

"The court further finds that the said line of road from Colfax, in Jasper 
county, lowa, to Newton via Goddard, in Jasper county, lowa, a distance of 
some 14 miles, should, if possible, be disposed of to some person or corpora- 
tion whlch will operate same, and that, under the terms and conditions here- 
inafter expressed, the receivers should be and are hereby authorized and em- 
powered to so dispose of said line of road." 

Then foUows the order and decree itself authorizing the receivers to per- 
manently abandon the Une of road extendlng between Des Moines Junctlon 
and Goddard and dispose of its rails, ties, spikes, switches, station bouses, 
platforms, and property of every klnd and description, save and except the 
right of way, and authorizing the receivers to sell as an entirety so much of 
the line of road as Ues between Colfax and Newton, via Goddard, ail subject 
to the approval of the court. 

The court then reserved jurisdiction to make such ordeis as to the dispo- 
sition of the proceeds of sale as mlght seem right, 
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For a clear appréhension of the physical facts of the case, a blueprlnt 
«howing the location of the road sought to be abandoned and Its relation to 
the electric System and to other roads intersecting It is hère reproduced: 
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Robert Ryan, of Des Moines, lowa (F. G. Ryan, of Des Moines, 
lowa, on the brief), for appellants. 

George Cosson, of Des Moines, lowa, for appellants State of lowa 
and for Railroad Conimissioners of lowa. 

James G. Davis, of Des Moines, lowa (S. R. Dyer, of Boone, lowa, 
and Currier, Rollins, Young & Pillsbury, of Boston, Mass., on the 
brief), for appellees. 

Before HOOK, ADAMS, and SMITH, Circuit Judges. 

ADAMS, Circuit Judge (after stating the facts as above). Some 
gênerai criticism of the proceedings in the f oreclosure suit, of the man- 
agement of the road by the receivers, of the issue of receivers' ceritifî- 
cates for $800,000, and the expenditure of that amount of money in 
the improvement or opération of the main line, hereinafter sometimes 
referred to as "the electric line" instead of upon the line sought to be 
abandoned, hereinafter sometimes referred to as "the steam line," 
was indulged by counsel for appellant in their argument, but in their 
brief they reduce the questions for our considération to a narrow com- 
pass. At the outset they disclairn any .intention of seeking a review of 
(1) the order appointing the receivers, or continuing them in the opéra- 
tion of the road, (2) or of the order allowing the receivers to cease op- 
ération of the steam line pending the foreclosure proceeding, (3) or 
of the order authorizing the issue of receivers' certifîcates, (4) or of 
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the finding that .the opération of the steam line had been at a loss. 
Two propositions only are argued in their brief : (1) That the Dis- 
trict Court was without power or jurisdiction in the foreclosure suit 
to order an abandonment of the steam line; (2) that the law imposed 
upon the railroad company as a considération for the rights, privilèges, 
and franchises granted to it by the state the duty of continuously fur- 
nishing adéquate service to the public throughout its entire line even 
if a pecuniary loss should be sustained thereby. 

It will be convenient to consider thèse propositions in the reverse 
order in which they are stated. 

In view of tlie pleadings and record in this cause and of the dis- 
claimer of counsel, we are relieved froin any considération of the 
causes which brought the steam line into the physical condition dis- 
closed by the record, and for the purpose of determining whether the 
court below erred in ordering that line abandoned we must view its 
condition as it stood at the time of the hearing in the trial court, and, 
inasmuch as there is no évidence preserved in the record relating to 
that condition, we must take the facts disclosed by the pleadings and 
the findings of the trial court as expressed in its final order of Decem- 
V>er 7, 1912, authorizing the abandonment, to be true. They are stated 
with much détail in the preceding statement of facts but may be sum- 
marized as follows: The short stretch of road sought to be aban- 
doned is equipped for opération by steam only, while the balance or 
main part of the system is equipped for opération by electricity ; there 
is little public necessity for the continued opération of the steam line ; 
it is in a wretched physical condition, unfit and dangerous for use and 
requiring the expenditure of a large amount of money to rehabilitate 
it ; the railroad itself is hopelessly insolvent ; neither it nor the receiv- 
ers hâve money or means for raising money requisite for such a re- 
habilitation; the continued opération of the main or electric line is of 
large public importance ; the steam line in and by itself does not pay 
its operating expenses, and to compel the receivers or any subséquent 
purchasers of the property to operate it would seriously embarrass if 
not prevent the successful opération of the electric line; the revenues of 
the entire line of road do not justify the reconstruction and opération 
of the portion of it sought to be abandoned. 

[1, 2] A railroad corporation is in an important sensé a public cor- 
poration. It is dépendent upon the public for its franchises to ex- 
ist and carry on business, and in considération of thèse franchises 
it assumes and must perform certain duties and obligations for the 
benefit of the public. Among them, as a gênerai rule, is the duty of 
maintaining its entire line of road in a reasonably safe and operative 
condition and for a fair considération to carry passengers and freight 
over it at ail reasonable times whenever requested to do so. Thèse 
propositions are elemental and lay down a gênerai rule which cannot 
be gainsaid or denied. But there are some conditions which necessa- 
rily excuse full compliance with the requirements of thèse rules and, 
in our opinion, the présent case afïords a striking example of such 
conditions. Hère is a case where the line sought to be abandoned is 
not only not self-supporting, but its continued opération jeopards the 
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successful opération of the entire ystem of which it is merely a part. 
Moreover, its continued opération in its présent condition is dangerous 
to life and property and there is no money or financial ability to im- 
prove its condition. Not only so, but there is little public necessity for 
îts continued opération , whereas. there is a great pubhc necessity for 
the continued opération of the balance of the System. 

In such circumstaiices the ailroad company may abandon such an 
unprofitable and irreclaimable part of its road and neither the state nor 
unfortunate investors along the line can justly complain. They can- 
not force a railroad company to do the impossible Jack v Williams 
(C. C.) 113 Fed. 823; Id., 76 C. C A. 165, 145 Fed. 281; Common- 
wealth V. Fitchburg Railroad Co 12 Gray (Mass.) 180; People v. 
Albany & Vermont Railroad Co , 24 N. Y. 261 82 Am. Dec 295 ; 
Moravvetz on Pnvate Corporations, § 1119 The principles announc- 
ed in thèse cases seem especially applicable to railroads organized under 
and subject to the laws of the state of lowa. In that state authority 
is directly conferred to change or remove a line of road after it has 
been permanently located and constructed. Such is the declared public 
policy of the state. Sections 2092-2098, lowa Code 1897. This stat- 
ute is invoked for another purpose presently to be considered, and réf- 
érence is now made to it only for the purpose of disclosing the policy 
of the state of lowa, which, it is thought, is in essential harmony with 
the right to abandon a line of road under certain conditions. 

On the assumption that the receivers and other petitioners base 
their pétition to abandon upon the provisions of sections 2092 to 2098 
of the Code of lowa, counsel for appellants construct an argument of 
this kind; that, as thèse sections provide that any railroad company, 
desiring "to change or remove" a line of its road after the same has 
been permanently located, may file a pétition "in the district court in 
any county wherein the change or removal is proposed to be made," 
and, after giving a certain specified public notice of the filing of such 
pétition, may secure the relief contemplated by the statute, the pro- 
ceeding is a spécial one and the district court of the state is a spécial 
tribunal designated for administering that relief and is the only tri- 
bunal authorized to do so. 

Moreover, they contend that authority to "abandon" a part of a line 
of a road is not comprehended within the language "to relocate, change 
or remove," and, as a resuit, that the District Court of the United 
States has no jurisdiction over the présent inquiry. 

While the petitioners, after setting f orth with much détail the facts 
already referred to, touching the inability of the receivers or of the 
railroad company to rehabilitate and operate the steam line and other 
conditions already referred to, which in their opinion rendered the 
abandonment of the steam line advisable, pray for leave to proceed un- 
der and in accordance with the lowa statute, they also pray for such 
other and further relief as the facts justify and to equity and good con- 
science belong. 

We hâve already seen that on a state of facts such as disclosed by 
the pleadings and proof in this case any railroad company would hâve 
teen justified on gênerai principles of the common law in abandoning 
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a part of its road in similar condition to that sought to be abandoned: 
in this case, and without doubt could hâve received judicial sanction 
for such abandonment at common law irrespective of any statute. The 
prayer for gênerai relief in this case is quite sufficient to enable the 
court to grant ail proper relief whether the right be based on statute or 
common law. 

But it is earnestly contended that receivers placed in the custody 
of railroad property pending foreclosure proceedings cannot initiate 
proceedings for abandonment, and that the court itself, in a fore- 
closure suit, the main purpose of which is to enforce the lien of a mort- 
gage, had no jurisdiction to order such abandonment. In the first place, 
the receivers were not the only parties moving for the abandonment. 
They did not alone initiate this proceeding. The railroad company 
itself, the Old Colony Trust Company, which represented the bond- 
holders secured by the first mortgage, and the American Trust Com- 
pany, which represented bondholders secured by the second mortgage, 
joined the receivers in their pétition to abandon. Ail the actual and 
contingent interests in the property, therefore, desired the abandonment 
of the line in question and prayed the court to order it. 

[3] Did the court hâve jurisdiction in the foreclosure suit to grant 
the relief prayed for ? 

The road including the electric line and the steam line were in cus- 
todia legis to be cared for and preserved for the best interests of ail 
concerned. The electric line 125 miles in length constituted in itself a 
System of considérable importance, both to the owners and to the pub- 
lic at large, and was in a f air operative condition ; the steam line was 
short, of some but comparatively little public importance, was in a di- 
lapidated, worn-out condition, unfit and unsaf e for opération ; no money 
was available for its restoration, and its opération in its then condition 
would hâve imperiled the successful opération of the more important 
electric System ; ail reasonable efiforts had been exhausted to secure such 
a lease, sale, or other disposition of the steam line as would resuit in its 
continued opération, and thèse had proved unavailing ; efforts had been 
made to operate the line in a limited way to serve the convenience of the 
comparatively f ew interested patrons ; neither the parties to the suit nor 
others interested had taken any steps to secure a sale of the entire 
road, electric and steam, so as to bring about an operative reorganiza- 
tion of it. In thèse circumstances, what could the court charged with 
the duty of caring for and protecting the whole property bave done ex- 
cept order the abandonment of the steam line and the sale of its salv- 
âge? It certainly could not bave ordered its restoration without any 
money or means for raising money to defray its costs. It could not 
bave continued to operate it and endanger the lives and property of un- 
fortunate patrons. It ought not to bave done any of thèse things for 
the convenience of a few patrons only, when by so doing it would bave 
imperiled the successful opération of the electric line and inconveni- 
enced many patrons. We think the court not only had the power ta 
make the order complained of in the foreclosure suit, but that its ex- 
ercise under ail the facts and conditions of this case was wise and for 
the best interests of ail concerned. 
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As the stretch of road extending 14 miles between Colfax and New- 
ton via Goddard was in an inoperative and irreclaimable condition, its 
sale to some Connecting line that might reclaim and operate it was the 
most reasonable disposition that could hâve been made of it, and, as 
counsel for appellants make no spécial complaint against that part of 
the order appealed from, either in their argument or brief, we shall 
refrain from any further considération of it. 

The decree of the District Court is affirmed. 



JARRELL et al. v. COLE et aL t 

(Circuit Court of Appeals, Fourtli Circuit May 5, 1914.) 

No. 1244. 

1. Attobnet and Client (§ 70*) — Auïhokity — Presumptions. 

Where, in a suit against the administrators and heirs of a décèdent 
to obtain a decree for the sale of real estate to pay debts, exceptions were 
flled to a commissloner's report by one signing himself "attorney for 
widow and heirs," the légal presumption is that he was the authorized 
attorney for the wldow and heirs of the décèdent 

[Ed. Note. — For other cases, see Attorney and Client, Cent Dig. § 95; 
Dec. Dig. § 70.*] 

2. JuDGMENT (§ 489*) — Collatéral Attack — Want or Jueisdiction. 

Where a court has jurisdiction of the subject-matter and of the par- 
ties, its judgment cannot be collaterally attacked on the ground of its 
want of jurisdiction to grant the relief adjudged, because of error, in- 
sufficiency of récitals in the record, or any defect or irregularity in the 
pleadings or proceedings. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. §§ 924, 925 ; Dec. 
Dig. § 489.*] 

■3. jTJDiciAL Sales (§ 47*) — Deceee fob Sale of Decedent's Lands to Pat 
Debts — Collatéral Attack. 

A decree in a creditors' suit against the administrators and heirs of 
a décèdent, under which real estate belonging to the estate was sold to 
pay debts, held good as against a collatéral attack made after 35 years. 

[Ed. Note. — For other cases, see Judicial Sales, Cent Dig. § 89; Dec. 
Dig. § 47.*] 

Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Suit in equity by Paris Jarrell and others against James O. Cole and 
Clinton Crâne. Decree for défendants, and complainants appeal. Af- 
firmed. 

John E. Blake, of Madison, W. Va. (Maynard F. Stiles, of Charles- 
ton, W. Va., on the brief), for appellants. 

Cary N. Davis, of Huntington, W. Va (F. P. Murphy, of Madison, 
W. Va., and Campbell, Brown & Davis, of Huntington, W. Va., on the 
brief), for appellees. 

•For ott.«r cases see same tooic & § mombsb la Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
t Rehearing denled June 2, 1314. 
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Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. This is an appeal from a decree of the 
District Court dismissing on demurrer the original and amended bills 
filed herein to set aside certain deeds as clouds upon tlie title of the 
lands therein described, which are alleged to be owned by the appel- 
lants. The material f acts appear to be thèse : 

Simeon Jarrell died intestate, in 1862, seised of several tracts of 
land, aggregating some 2,300 acres, in Boone county, W. Va., and leav- 
ingsurviving him his widow and seven children, three sons and four 
daughters. The appellants are his heirs at law and those claiming un- 
der them. In 1871 .a chancery suit, in the nature of a creditors' bill, 
was brought in the circuit court of Boone county for the purpose of 
subjecting the real estate of Simeon Jarrell to the payment of his 
debts. The facts concerning this suit, and the contentions of appel- 
lants in regard thereto, will be more fully stated as this opinion pro- 
ceeds. In September, 1872, none of the parties having answered, the 
cause was referred to a commissioner in chancery, who made a report 
in Februaiy following. Upon the pétition of two of the sons, the 
matter was recommitted to the commissioner, and he made a further 
report in September, 1873. Something over a year later exceptions to 
this report were sustained, and another commissioner appointed, one 
William Thompson, who afterwards made a report which was con- 
firmed, save in a respect not now important, in September, 1875. 
Meanwhile there was an assignment of dower to the widow and some 
300 acres set off to her. Subsequently, in May, 1876, a decree was 
entered in the chancery suit, which directed a sale of the lands in ques- 
tion unless certain debts therein specified were paid "within 30 days 
after the rising of this court." In accordance with this decree, the 
lands were sold within the following year and deeds executed to the 
purchasers. Under thèse purchasers, or their successors in title, the 
appellees herein assert their claims to the timber heretofore conveyed 
to them. 

As above stated, this suit seeks to set aside the varions conveyances 
mentioned as clouds upon the title, and also to annul the decree of the 
Boone county circuit court and ail proceedings thereunder, on the the- 
ory that this decree is void and of no effect, because the court was 
wholly without jurisdiction to make it. It is not denied and cannot be 
doubted that the circuit court had plenary jurisdiction of the subject- 
matter of the suit, and also of the several parties thereto, if they were 
properly served with process, or came in by voluntary appearance. The 
charge that the decree is a nullity rests, therefore, not on any inhérent 
lack of judicial power, but on the alleged failure of the bill of com- 
plaint to set forth facts upon which judicial power could be exerted. 

This makes it necessary to examine the bill in the light of appellants' 
contention. The caption of the bill reads as follows: 

"The Bill of Complaint of Nelson Hlll, Adm'r of George Hlll, Dee'd, v. Floyd 
C. Jarrell, Administrator, and Virgin Jarrell, Administratrix of Simeon Jar- 
rell, Dec'd, and in Their Own Eight, H. H. Hopkins, Paris Jarrell, Simeon 
R. Jarrell, Charles N. MuUins and Acintha Mullins, His Wlfe, Henry C. Mul- 
11ns and Caroline Mullins, His Wife, Floyd Whlte and Emily White, His 
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Wlfe, David Mullins, and Harrlet MuUins. To the Hon. C. W. Smith, Judge 
of the 12th Judleial Circuit." 

The bill then allèges that a judgment for the use of plaintif? had been 
recovered against the administrator and administratrix of Simeon 
Jarrell, that exécution had been issued on such judgment and returned 
unsatisfied, and that copies of the judgment and exécution marked as 
exhibits were filed with and asked to be made a part of the bill. It is 
further averred that Simeon Jarrell died intestate, seised and possessed 
of certain tracts of land, a list of which is given, that the title thereto 
appears to be vested in his heirs, and that the personal estate of the 
décèdent is insufficient to pay the plaintifï's judgment. The prayer 
of the bill is that the real estate of Jarrell be decreed to be sold to pay 
the aforesaid judgment and costs of suit, that leave be granted to other 
creditors of the deceased "to corne in and participate in the advan- 
tages of this suit," that a commissioner be appointed to ascertain the 
claims of the several creditors, and to perform such other and further 
order of the court as may be required in the premises, and for gênerai 
relief. 

It appears that the persons named in the caption of the bill included 
ail the heirs at law then living, and that each of them was served with 
a summons or notice to appear before the judge of the circuit court, at 
rules to be held on the first Monday of the following August, "to an- 
swer a bill in chancery exhibited against them in our said court by Nel- 
son Flill, administrator of George Hill, deceased." 

The fiirst and principal contention seems to be that this bill failed to 
confer jurisdiction to sell the lands in question, because it did not 
make the heirs of Simeon Jarrell, who became the owners on his de- 
cease, parties to the suit, and theref ore did not bring them or the lands 
they inherited before the court, and because it did not set up a claim 
or show the existence of debts for which the estate of the décèdent was 
liable, or allège the insufficiency of personal property belonging thereto. 

To the objection that the heirs were not made parties, we think con- 
vincing answer is given by the West Virginia Code of 1868 (chapter 
125, § 37), which outlines the form in which the plaintifï's bill may be 
framed, and also provides that : 

"Every person designated in tlie caption of sucli bill as a défendant shall be 
a défendant therein, without a prayer tbat he be made such, and shall be 
required to answer the bill in the same manner and to the same extent as if 
he were therein ealled upon to do so." 

We discover nothing in the bill under review which prevents the ap- 
plication of this provision, and are therefore of opinion that it operat- 
ed to make the persons named in the caption parties to the suit and 
bring them properly before the court. 

It is further said that the bill contains no averment which connects 
thèse persons with the subject-matter of the suit, or shows that any- 
thing to be donc therein would afïect their interests as owners of the 
lands in question or otherwise. But it is alleged that Simeon Jarrell 
died intestate, that he was possessed of certain lands which are describ- 
ed by tracts, and that such lands "appear vested" in his heirs at law. 
It is not in terms stated that the persons sued are the heirs of the de- 
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cèdent, but this would, seem to be the natural and reasonable inf erence 
from the express allégations. If the bill be otherwise sufficient, we 
are persuaded that the failure to show by spécifie averment the identity 
between the named défendants and the heirs of the intestate cannot be 
regarded as an omission which deprived the court of jurisdiction. 

It is also asserted that there is no showing of any debt or claim for 
which the estate of the décèdent was liable, or for which the real es- 
tate he left could be sold. But the bill avers that plaintifï had recov- 
ered a judgment against the personal représentatives of Jarrell's es- 
tate, that exécution had been issued and returned unsatisfied, and that 
the Personal property was insufficient to pay this judgment. True, it 
is not alleged that the personal property was insufficient to pay ail the 
debts of the estate ; but the prayer for relief asks that leave be granted 
to creditors generally to come in, and that a commissioner be appoint- 
ed to ascertain their several claims. If thèse allégations, coupled with 
the others mentioned, did not suffice to give the court jurisdiction, it 
must be because as matter of law the judgment described in the bill 
is not a judgment against the estate, but only against the administrator 
and administratrix as individuals. But the bill states that a copy of this 
judgment was filed with and made a part of the same, and we think jt 
should be presumed, for the purposes of this case, that the judgment 
actually rendered was a judgment against the estate. Certainly the 
contrary presumption is not to be indulged for the purpose of defeat- 
ing jurisdiction. 

[1] In this connection it seems proper to refer to the controverted 
appearance of the widow and heirs of Jarrell in the chancery suit. Aft- 
er the second report of the first commissioner was presented, and in 
September, 1874, exceptions to both his reports were filed, setting up 
in substance that the accounts of the administrators had not been set- 
tled, that the creditors had not been notified as required by statute, and 
that the widow had not elected whether to take her dower in money 
or land. Thèse exceptions are entitled in the case and signed by "Laid- 
ley, Atty. for Widow and Heirs." It is true that this récital does not 
specify whose widow or what heirs Laidley assumed to represent; but 
the only rational inf erence, in view of the objections stated, is that he 
was the authorized attorney of the widow and heirs of Jarrell, and this 
in our opinion is the légal presumption. Even if it should be held that 
this appearance, to call it such, was inefïectual to cure any defects in 
the bill of complaint, which we are not prepared to concède, it does at 
least indicate that ail the parties in interest were aware of the nature 
of the suit and the purpose for which it was brought. 

[2] The courts go to great lengths in upholding judgments and de- 
crees which are assailed in collatéral proceedings for want of jurisdic- 
tion to render them. Especially is this so where, as in the case at bar, 
the adjudicating tribunal had jurisdiction of the parties and the subject- 
matter. Indeed, it is little less than surprising to note the omissions 
and defects, the lack of material averments and other irregularities, 
wHich hâve been held insufficient to impeach jurisdiction. This branch 
of the law is exhaustively treated and almost numberless authorities 
cited in Van Fleet on Collatéral Attack. In the course of an extended 
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discussion of the questions hère involved, the learned author sets forth 
the principles which hâve been long established and refers to numerous 
cases which illustrate their application. For example, in sectiou 61, p. 
79, he says : 

"The rule Is this: Can It be gathered from the allégations, either directly 
or Inferentially, that the party was seeking the relief granted, or that he was 
entitled theretoî If it can, the allégations will shield the judgment from col- 
latéral attack. Ail the cases agrée that if the allégations tend to show, or 
colorably or inferentially show, each material fact necessary to a cause of 
action, they will uphold the judgment coUaterally." 

Further along in the same section is the following: 

"Thèse illustrations show that there Is no connection between Jurisdiction 
and sufficient allégations. In other words, in order to 'set the judicial mind 
in motion,' or to 'challenge the attention of the court,' it is not necessary 
that any material allégation should be sufHcient in law, or that it should 
even tend to show facts that are sufficient If that were the rule, the absence 
of any material allégation would always make the judgment void, because it 
cannot be said that such a complaint bas any tendency to show a cause of 
action. It will be seen from the cases about to be cited that, when the allé- 
gations are suflBclent to Inform the défendant what relief the plalntiff de- 
manda — the court havlng power to grant it in a proper case — ^jurisdiction ex- 
ists, and the défendant must défend himself. • • » Hence I conclude that 
allégations Immaterial and wholly insufficient In law may be sufficient 'to set 
the judicial mind in motion,' and to give a wrongful but actual jurisdiction, 
which will shield the proceedings from collatéral attack." 

And again, in section 256 : 

"If the object of the petitioner can be ascertalned from the allégations, no 
matter how détective they are or how many necessary ones are omitted — the 
court liaving power to grant the reUef sought, and havlng the parties before 
it — the judgment is not void. * * * A judgment is never void for de- 
fects in a pétition which is amendable. • • * The cases ail agrée that if 
the allégations tend to show, or colorably or Inferentially show, each material 
fact necessary to eonstitute a cause of action, they will shield the judgment 
from collatéral attack." 

In support of thèse propositions we refer hère to a few décisions 
which are especially applicable to the pending case : 

In Grignon's Lessee v. Astor, 43 U. S. (2 How.) 319, 339 (11 I* 
Ed. 283), the court says : 

"The granting the license to sell Is an adjudication upôn ail the facts neces- 
sary to give jurisdictlon, and whether they existed or not Is wholly imma- 
terial, if no appeal is taken. The rule Is the same, whether the law gives an 
appeal or not; if none is given from the final decree, it is conclusive on ail 
whom it concerns. The record is absolute verlty, to contradict which there 
can be no averment or évidence ; the court havlng power to make the decree, 
it can be impeached only by fraud in the party who obtains it. [United States 
v. De la Maza Arredondo] 6 Pet. 729 [8 L. Ed. 547]. A purchaser under it is 
not bound to look beyond the decree ; if there is error In It, of the most pal- 
pable kind, if the court wliich rendered it bave. In the exercise of jurlsdlc- 
tion, disregarded, misconstrued, or disobeyed the plain provisions of the law 
which gave them the power to hear and détermine the case before them, the 
title of a purchaser Is as much protected as if the adjudication would stand 
the test of a wrlt of error." 

In Florentine v. Barton, 69 U. S. (2 Wall.) 210, 217 (17 L. Ed. 
783), which seems very much in point, the following appears : 
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"In making the order of sale, the court [is] presumed to hâve adjudged ev- 
ery question necessary to justlfy such order or deeree, viz., the death of the 
owner, that the petitioners were hls administrators, that the Personal estate 
was insufflcient to pay the debts of the deceased, that the prlvate act of as- 
sembly. as to the manner of sale, was within the constitutional power of the 
Lesislature, and that ail the provisions of the law, as to notices which are 
dlrectory to the administrators, hâve been complied with. 'The court having 
a right to décide every question which occurs in a cause, whether its décision 
be correct or otherwise, its judgment, uutil reversed, is blnding on every other 
court.' The purcliaser, under such a sale, is not bouud to look further back 
than the order of the court, or to inquire as to its mistakes." 

In Kirk v. Hamilton, 102 U. S. 68, 78 (26 L. Ed. 79), the court says: 

"He knew, as we hâve seen, that the défendants claimed the property under 
a sale made in an equity suit to which he was an original party. The sale 
may hâve been a nullity, and It may be that he could hâve repudiated it as 
a valld transfer of hls right of property. Instead of pursuing that course, 
he, with a knowledge of ail the facts, appeared before the auditor and dis- 
puted the right of certain ereditors to be paid ont of the fund which had been 
raised by the sale of his property. He forbore to raise any question what- 
ever as to the validity of the sale, and by his conduct indicated hls purpose 
not to make any issue in référence to the proceedings in the equity suit. 
Knowing that the défendants' clalm to the premlses rested upon that sale, 
he remained silent while the latter expended large sutns in their improve- 
ment, and, in effect, disclaimed title Inhimself. He was silent when good 
faith required him to put the purchaser on guard. He should not now be 
heard to say that that is not true which his conduct unmistakably declared 
was true, and upon the falth of which others acted." 

In Lemmon v. Herbert, 92 Va. 653, 24 S. E. 250, it is said : 

"The court hère had the power to décide whether the case made by the blU 
was within the jurisdlction of a court of equity, and, having proceeded In 
the case to a final deeree, niust of necesslty hâve determined that question in 
favor of its jurisdlction. It may hâve erred in its décision, but such error 
would not avoid its deeree. The deeree would merely be erroneous, but con- 
elusive until reversed or vacated. Thls court could not détermine whether 
the case was one of équitable jurisdlction or not without an inquiry into the 
facts; and, where inquiry is necessary, a deeree, however erroneous, is not 
void" (citing several décisions). 

And the same doctrine is announced, with convincing argument and 
citations, in a récent case in this court. Wood v. Browning, 176 Fed. 
273, 100 C. C. A. 161. 

We hâve carefuUy examined the dozen or more West Virginia cases 
referred to in the briefs of appellants' counsel, and find nothng at va- 
riance with the views herein expressed, or the principles laid dowji in 
the opinions f rom which we hâve quoted. Thèse cases certainly afford 
no indication of a différent rule in that state from the rule which pre- 
vails in other jurisdictions. With a single exception (Oneal v. Stim- 
son, 61 W. Va. 551, 56 S. E. 889), ail the West Virginia décisions cited, 
which hâve any bearing upon the présent controversy, are cases in which 
direct appeal of some sort was taken in the original suit. The Oneal 
Case was brought to partition lands in which an interest was owned by 
certain infants, who ,were not made parties or served with process. 
For that reason it was held that the sale ordered was not binding up- 
on them, and that they could maintain an action against the purchas- 
ers. In this case, as we hold, ail the persons who then owned the lands 
in question were made parties défendant and properly brought into 
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the Circuit Court; and, since that court had full jurisdiction of thèse 
parties and of the subject-matter involved, we are of opinion that the 
allégations of the bill, however incomplète or defective, were sufficient 
to authorize the court to proceed with the case, and to protect its action 
f rom collatéral attack. In short, we are persuaded that the appellants 
cannot maintain this suit upon the theory that the court which direct- 
ed the sale was without jurisdiction. 

The further contention is made that, even if the bill of complaint 
•<vas sufficient to give the Circuit Court jurisdiction, the decree of sale 
is nevertheless a nullity, because it does not establish any debts or 
claims against the estate or détermine the want of personal property 
to pay the claims set forth in Commissioner Thompson's report. This 
contention is believed to be answered by what has already been said, 
and the argument need not be repeated. It may, however, be observ- 
ed of this report, which was confirmed by the court, that it indicates a 
painstaking atte'mpt to set forth the actual condition of the estate at 
that time, for it includes, among other things, a list of the unpaid claims 
and a schedule of the several parcels of land owned by décèdent, with 
the estimated value of each parcel. It is, perhaps, also worthy of note 
that the aggregate amount of claims listed approached the gross valua- 
tion of ail the real estate sold, and considerably exceeded the sum ob- 
tained therefor after apparent effort to get a larger price. 

[3] The decree of sale may be inartificially drawn, in the estimation 
of trained and experienced lawyers, but it carries on its face évidence 
that it was not carelessly prepared. To our minds the inaccuracies 
shown are matters of form, rather than of substance, and we are con- 
strained to hold that it was adéquate to accomplish its intended pur- 
pose. It is one thing to say that a decree may be set aside on direct 
appeal, because it fails to recite jurisdictional facts, or is otherwise de- 
fective; it is quite another thing to say that such a decree is equally 
open to attack in a collatéral proceeding. Indeed, we regard the doc- 
trine as elementary, where a court has jurisdiction of the parties and 
the subject-matter, and is acting within the gênerai scope of its author- 
ity, that no collatéral inquiry will be permitted respecting the regularity 
or sufficiency of its proceedings. And this is undoubtedly the settled 
law of West Virginia. 

"Where a court has jurisdiction of the parties and the subject-matter in 
the particular case, its judgment, unless reversed or annulled in some proper 
proceeding, is not open to attack or impeachment by parties or privies in any 
collatéral action or proceeding whatever." Lee v. Smith, 54 W. Va. 98, 40 
S. B. 355. 

It was upwards of 35 years after the sale of Simeon Jarrell's land 
before this suit was instituted, and that sale should not now be dis- 
turbed, except for reasons which are found to be conclusive. We are 
convinced that such reasons are not disclosed in the record on this ap- 
peal. 

In our judgment, the case was correctly decided by the learned Dis- 
trict Judge, and bis decree will therefore be affirmed. 
215 F.— 21 
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STAPLES et al. v. ADAMS, PATNE & GLEAVES, Ina 

In re T. W. KIRKBRIDE, Inc. 

(Circuit Court of Appeals, Pourth Circuit May 18, 1914.) 

No. 1225. 

1. Mechanics' Liens (§ 113*) — Eights as to Monet Due Contbactob — Con- 

struction OF STATUTE — "OWNER." 

Code Va. 1904, § 2479, provides that a subcontractor may give notice in 
writing to tlie owner of his contract, stating tlie probable amount of his 
claim, and, on furnisbing the owner, witbin 30 days after completion of 
the contract, with a correct copy of his account, the owner shall be per- 
sonally liable for the same, provided it does not exceed the sum due 
from him to the gênerai contracter when the notice is given or which 
thereafter becomes due under the contract. Seld that, within the mean- 
ing of such statute, the "owner" is the person who contracts as such for 
the érection of the building, regardless of who owns title to the land ; 
that where a railroad company contracted for the érection of a building 
on land of which it was in fact the owner, aithough the title was in a 
subsidiary company of which it owned ail the stock, notice by a subcon- 
tractor was properly given to the railroad company. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 148 ; 
Dec. Dig. § 113.* 

For other définitions, see Words and Phrases, vol. 6, pp. 51347-5151; 
vol. 8, p. 7744.] 

2. Mechanics' Liens (§ 113*) — Rights as to Money Due Contractob. 

Under such statute, as construefl by the Suprême Court of Appeals of 
the state, a subcontractor cannot avail hiraself of its benefit unless he 
serves his notice prier to or during performance of his contract and be- 
fore its completion. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 148; 
Dec. Dig. § 113.*] 

3. Mechanics' Liens (§ 113*) — "Subconteactoe." 

One who furnished materials to a contracter for the construction of a 
building is not a "subcontractor" and entitled to the beneflts of a me- 
chanic's lien statute as such, unless the same were furnished under a 
continuing contract and not purchased separately on orders as needed. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 148; 
Dec. Dig. § 113.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6704, 6705; 
vol. 8, p. 7806.] 

1 Mechanics' Liens (§ 113*) — Right to Benefit of Statute — Conteaot. 

A subcentract to furnish materials for a building terminated on the 
making of a gênerai assignment by the contractor, and materials subse- 
quently furnished to the owner, who completed the building, are not 
chargeable thereunder for the purpese of extending the time for filing a 
lien. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 148; 
Dec. Dig. § 113.*] 

Appeal from the District Court of the United States for th'e West- 
ern District of Virginia, at Roanoke; Henry Clay McDowell, Judge. 

In the matter of T. W. Kirkbride, Incorporated, bankrupt. From 
an order adjudging a fund in court to Adams, Payne & Gleaves, In- 
corporated, A. P. vStaples, Jr., trustée, and W. A. Bodell and others, 
mechanic's lien creditors, appeal. Reversed. 

•For otlier cases see same toplc & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A. C. Hopwood and A. B. Hunt, both of Roanoke, Va. (L. J. Hol- 
land, of Bluefield, W. Va., and Poindexter & Hopwood, of Roanoke, 
Va., on the brief), for appellants. 

M. M. Caldwell and H. T. Hall, both of Roanoke, Va. (C. S. Mc- 
Nulty, of Roanoke, Va., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In the latter part of April, 1910, the Nor- 
folk & Western Railway Company entered into a written contract witb 
T. W. Kirkbride, Incorporated, a Virginia corporation, whose home 
office was in Roanoke, for the construction of a railroad Y. M. C. A. 
building at Crewe, Nottoway county, Va. The contract price agreed 
upon was $25,670. 

As may hère be stated, the title to the land on which this building 
was erected was held by the Virginia Company, which is a Virginia 
corporation organized by the Norfolk & Western Railway Company for 
the purjJGse of taking title to such lands as it might désire to purchase 
without subjecting them to the lien of the gênerai mortgages covering 
its railroad property. Of the 1,000 shares of stock of the Virginia 
Company, 993 were owned by the railway company; the other seven 
shares being issued to its directors, ail of whom were officers or di- 
rectors of the railway company. The officers and directors of both 
companies were the same. The railway company furnished the funds 
with which the land at Crewe was bought, and the Virginia Company 
not only daims no interest in this land, except as the holder for con- 
venience of the légal title, but avers that the railway company is the 
bénéficiai owner thereof and entitled to a conveyance of the same 
whenever requested. 

For use in the construction of the building in question, the contrac- 
tor, T. W. Kirkbride, Incorporated, purchased some thousands of dol- 
lars worth of materials from the appellee, Adams, Payne & Gleaves, 
Incorporated, which is also a Virginia corporation carrying on business 
at Roanoke. From the account of sales as printed in the record, up- 
on which some further comment will be made later in this opinion, it 
appears that the materials furnished by this concern between May 6, 
1910, and November 7 , 1910, amounted in the aggregate to $6,106.66, 
of which $1,345.20 had been paid in cash and freight charges prior to 
the last-mentioned date. 

Not long afterwards, T. W. Kirkbride, Incorporated, became finan- 
cially embarrassed, and on Deceraber 30, 1910, made a gênerai assign- 
ment for the benefit of its creditors ; the deed of assignment being re- 
corded on the following day in the clerk's office of the corporation 
court for the city of Roanoke. At that time the Y. M. C. A. building 
at Crewe was about 90 per cent, finished. The assignée continued th? 
work to some extent until January 12, 1911, when he abandoned it al- 
together, for reasons which do not appear. The railway company 
thereupon took possession and completed the building, as it had a 
right to do under the terms of its contract. For this purpose the rail- 
way company procured materials from appellee to the amount of 
$367.31, but appellee charged the same to the contracter, in continua- 
lion of the previous account, and declined to accept pay therefor from 
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the railway company. Prior to the assignment the railway company 
had paid on account of the contract price the sum of $21,324.08, in- 
cluding freight charges of $595.56, and the amount expended in com- 
pleting the contract, between January 12th and February 15, 1911, was 
$1,007.46, leaving an admitted balance of $3,338.46, which is the sub- 
ject of this litigation. 

In the meantime, on January 4, 1911, Adams, Payne & Gleaves, In- 
corporated, served notice on the railway company, under section 2479 
of the Code of Virginia, to the effect that it was furnishîng materials 
to the contractor, T. W. Kirkbride, Incorporated, for the érection of 
said building, and that the probable amount of its claim would be $7,- 
000, and asked the railway company to retain a sufficient amount to 
pay its demand f rom the moneys remaining due on the contract. This 
notice was served on the railway company but net on the Virginia 
Company. About this time a number of mechanics' liens were filed 
by varions creditors in the circuit court of Nottoway county against 
the Virginia Company, the Norfolk & Western Railway Company, and 
T. W. Kirkbride, Incorporated, for materials furnished and work done 
in the construction of said building, and in March foUowing suits were 
brought in that court for the purpose of en forcing such liens. 

On February 15, 1911, which was within 30 days after the comple- 
tion of said building, Adams, Payne & Gleaves, Incorporated, served an 
itemized and verified statement of their claim on the treasurer of the 
railway company, and also, three days later, on the secretary and 
treasurer of T. W. Kirkbride, Incorporated, but no service was made 
or attempted to be made on the Virginia Company. Thereaf ter, at the 
first April rules, 1911, of the corporation court, Adams, Payne & 
Gleaves, Incorporated, filed suit against the railway company, based 
upon the notice served as above stated, to recover the sum of $5,182.- 
77 , with interest from January 28, 1911, which was the unpaid balance 
for materials it had furnished for the construction of the building in 
question. This balance included the $367.31 for items furnished after 
the assignment of the contractor. 

Thereupon, on May 12, 1911, and before the suit just referred to 
came to trial, the railway company filed a bill in the same court, in the 
nature of an interpleader, setting up the facts relating to its contract 
with T. W. Kirkbride, Incorporated, and also the fact that suits had 
been brought to enforce the mechanics' liens mentioned, alleging that 
it had said balance of $3,338.46 in its hands, that there were varions 
claimants to this fund, that it desired to pay the same in such manner 
as to protect itself in the premises, and asking that Adams, Payne & 
Gleaves, Incorporated, be enjoined from prosecuting its suit at law, 
and that the court take charge of the fund and détermine the rights of 
the parties making claim thereto. 

On May 16, 1911, on the pétition of certain of its creditors, T. W. 
Kirkbride, Incorporated, was adjudicated an involuntary bankrupt. 
The trustée in bankruptcy soon after his appointment filed a pétition 
in the equity suit which the railway company had brought as above re- 
cited, asking that the fund in question, which was alleged to belong 
to the bankrupt's estate, be turned over to him as such trustée, on the 
ground that the District Court for the Western District of Virginia 
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had prior jurisdiction to détermine the rights and priorities of the con- 
tending creditors. Adams, Payne & Gleaves, Incorporated, filed an 
answer to this pétition, and the corporation court, by decree entered 
April 20, 1912, stayed and enjoined ail further proceedings in that suit 
until the issues involved were determined in the bankruptcy court. 

In compliance with an order later entered in the bankruptcy pro- 
ceeding, the railway company turned over to the trustée the aforesaid 
balance due upon its contract with the Kirkbride Company. No ap- 
peal was taken by Adams, Payne & Gleaves, Incorporated, from the 
decree of the corporation court of April 20, 1912, nor did it file any 
proof of debt against T. W. Kirkbride, Incorporated, in the bankrupt- 
cy court until February 26, 1913, when it filed a pétition in the bank- 
ruptcy proceeding, setting up its claim to the fund, and asking that 
such pétition be treated, if necessary, as a proof of debt. The trustée 
and certain creditors objected, and the référée, after hearing, disniissed 
the pétition, holding that the appellee had no valid claim to or inter- 
est in the fund in question. 

Upon appeal to the District Court the order of the référée was re- 
versed and the trustée in bankruptcy directed to pay to the appellee 
the fund in controversy. From that decree the trustée and creditors 
appeal to this court. No opinion was written by the learned District 
Judge, and we are therefore not advised of the grounds upon which he 
based his décision. 

[1] The case thus presented turns upon the construction of section 
2479 of the Code of Virginia, which reads as foUows : 

"Any subcontractor may give notice in writing to the owner or his agent, 
stating the nature and character- of his contract, and the probable amount of 
his claim, and if such subcontractor shall at any time after the work done 
or material furnished by him and before the expiration of thirty days from 
the time such building or structure is completed, or the work thereon other- 
wise terminated, furnish the owner thereof, or bis agent and also the gên- 
erai contracter with a correct account, verlfied by afïidavit, of his claim 
against the gênerai contractor for the work done or materials furnished and 
of the amount due, the owner shall be personally liable to the claimant for 
the amount due to said contractor by said gênerai contractor : Provided, that 
the said amount does not exceed the sum in which the owner Is indebted to 
the gênerai contractor at the time the notice is given or may tbereafter be- 
come indebted by virtue of his contract with said gênerai contractor." 

Upon the facts above stated regarding the Virginia Company and its 
relations to the Norfolk & Western Railway Company, we hâve no 
hésitation in holding that the railway company is the owner of the 
building in question, within the meaning of that term as used in the sec- 
tion quoted. In every substantial respect and for every practical pur- 
pose, this property is the possession of the railway company, and that 
company must be deemed the owner thereof, under the circumstances 
of this case and for the purpcses of this statute, although the naked 
title is held by another corporation which the railway company has 
organized to serve its own convenience. The Virginia Company is 
merely an instrumentality which the railway company uses for a spécial 
purpose ; and for that purpose it is in effect the railway company itself 
under another name. 

Moreover, as it seems to us, the contrary view misconceives the real 
intent of the statute hère considered. That statute was not designed 
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to give the subcontractor a lien upon the land, but to enable him to 
charge with personal liability the party with whom the gênerai con- 
tractor has agreed to erect a building and by whom the contract price 
is agreed to be paid. The notice to be served opérâtes to arrest fur- 
ther payment to the gênerai contractor and lays the foundation for en- 
forcing the claim of the subcontractor against the person who has 
promised to pay for the structure in process of érection. The récip- 
ient of the notice is thereby apprised that the subcontractor serving the 
same is performing work upon or furnishing materials for the build- 
ing under construction ; and the required statement of the probable 
amount of the claim measures the sum for which he may become 
personally liable and which he may theref ore withhold f rom the moneys 
due or to become due to the gênerai contractor. The statute assumes 
that there is a construction agreement, under which moneys will be 
payable to the gênerai contractor, and it gives to the subcontractor 
complying with its provisions a pref erred claim against this fund, with 
the right of action to recover the same. This authorized suit is not 
based upon the title to the land, but upon the agreement to pay for con- 
structing the building. The obligation entered into with the gênerai 
contractor is the foundation of the subcontractor's right of action, and 
that right of action is independent of the ownership of the land on 
which the structure is erected. Indeed, as we see the matter, the ques- 
tion of who holds the paper title to the property is quite immaterial, 
since the person who has undertaken to pay for the building is the 
person who may be made liable under this section of the Virginia Code. 
Without amplifying the argument, we hold that the notice of the ap- 
pellee in this case was properly served on the railway company, and that 
its claim to the fund in question cannot be defeated by the circum- 
stance that no notice was served on the Virginia Company, which hap- 
pened to hold the légal title. 

[2] The real question to be decided is whether the appellee has 
brought itself within the provisions of section 2479 ; that is, to come 
to the ultimate inquiry, whether the notice of January 4, 1911, was 
served in time. This requirement of the section has been construed 
quite recently by the Suprême Court of Appeals of Virginia in Steig- 
leder v. Allen, 113 Va. 686, 75 S. E. 191, in which the point was di- 
rectly involved, and it was distinctly held that it is too late to serve the 
notice after the work has been performed or the materials furnished 
by the subcontractor. In that case, after commenting upon the pro- 
vision that the subcontractor shall give notice to the owner of the 
"nature and character of his contract and the probable amount of 
his claim," the court, among other things, says: 

"ïhe language of the statute unmlstakably indicates that the notice must 
be given before the actual amount of the claim is ascertained, before the ma- 
terial is furnished or the work completed, to apprise the owner of the nature 
of the contract under which the subcontractor will hâve a debt due to him, 
while the requirement that the subcontractor shall, within a prescribed pe- 
riod, serve the owner and gênerai contractor with a verified account, etc., 
was Intended to hâve the owner informed as to the actual amount of the sub- 
contractor's claim agaliïst the gênerai ^contractor. The right o( the subcon- 
tractor to recover of the owner, personally, in such a case, like the right of 
such a contractor to enforce a mechanic's lien against the owner's property. 
Is purely the création of the statute, and it must be availed of , if at ail, upon 
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the terms and conditions which the statute prescribes. Section 2479 of the 
Code prescribed in express, plain, and unmistalîable lauguage the way, and 
the only way, in which an owner of property can be bound personally to a 
subeontractor for a debt due him from the gênerai contracter, wlth whom tUe 
owner aione contracted for improvements upon his property." 

In accordance with a familiar rule we are bound to accept this con- 
struction of the statute by the highest court of the state, and it must 
therefore be held that the subeontractor cannot avail himself of the 
benefits of this section unless he serves his notice prior to or during 
the performance of his contract and before its completion. The the- 
ory of the statute seems to be that the subeontractor may extend crédit 
to the gênerai contractor in reHance upon the protection secured by 
giving notice to the owner of the nature of his contract and the prob- 
able amount of his claim ; and this clearly implies that the notice can- 
not be deferred until after his contract has been performed. 

[3] It is to be noted in the Virginia case just cited that Steigleder, 
the subeontractor, had made an express contract with Walton, the 
gênerai contractor, to do the entire cément and concrète work in the 
house in question, which was the subject of the gênerai contract be- 
tween Walton and the owner, for a sum fixed by the terms of his 
subcontract, and that the notice to the owner was not served until 
after the completion of such subcontract. And this brings us ta con- 
sider whether the case at bar differs in any substantial respect from 
the Virginia case which construed section 2479, as above stated. In 
the first place, it is much to be doubted whether the appellee was a 
subeontractor, as that term is commonly understood, or had any con- 
tract at ail with T. W. Kirkbride, Incorporated, the gênerai contractor. 
There is no évidence that the relation of contractor and subeontractor 
ever existed between them, except the fact that appellee furnished a 
quantity of materials to the gênerai contractor, and such inferences 
as may be drawn from the verified account served on the railway Com- 
pany. We bave carefully searched the record without finding the 
slightest proof of a contract under which thèse materials were sup- 
plied, much less a contract which was subsisting and uncompleted when 
the appellee notified the owner that it claimed the benefit of section 
2479. Taylor Gleaves, the manager of appellee, was a witness before 
the référée in bankruptcy, but he gave no testimony which tends in 
the least to show that an agreement to furnish materials for the build- 
ing at Crewe had ever been made with the Kirkbride concern. Indeed, 
no attempt was made in any way to prove the existence of a contract 
entered into at any time, or for any definite quantity of materials. It 
is merely repeating to say that the only évidence of a contract is the 
fact that materials for this building were procured from the appellee, 
and the inferences permissible from the form and contents of the ac- 
count afterwards rendered. 

Inspection of this account shows that it begins with a débit, under 
date of May 6, 1910, of enumerated articles, such as would be used in 
the construction of a building, for which there is a lump charge of 
$3,963.40, or nearly two-thirds of the total amount furnished. It may 
be possible to infer from this entry that thèse materials were furnished 
in pursuance of an estimate and for an agreed price of the aggregate 
stated. There is, however, no référence to any contract and no sug- 
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gestion of an agreement for further supplies. The balance of the ac- 
count consists of items and amounts charged on varions subséquent 
dates; the last date prior to the assignment of the contractor being 
November 7, 1911, when charges were made to the amount of $151.33. 
There is nothing in the form or contents of this account which permits 
the inference of a continuing contract for the articles furnished after 
the date of the first entry. It is nothing more than an ordinary run- 
ning account between a dealer and his customer. For ought that ap- 
pears, the contractor was under no obligation, after the first purchase, 
to keep on buying from the appellee, and we think it should be pre- 
sumed, in the absence of proof, that it was f ree to purchase elsewhere. 
If, as we suppose, there is a clear distinction between a subcontractor 
and a'materialman, we are unable to see that the appellee was any- 
thing more than a materialman, at least as to the purchases following 
the first. There was buying and selling from time to time, but each 
instance was a separate transaction, so far as is shown, which had no 
connection with subséquent dealings. In short, there is nothing to in- 
dicate that the relations of contractor and subcontractor, if they ever 
existed, were continued during the period when the later purchases 
were made. 

[4] Even if it should be held otherwise as to the transactions just 
considered, it seems clear to us that any contract relations which may 
hâve previously existed were terminated by the assignment of the con- 
tractor. No obligation to procure further materials from appellee pass- 
ed to the assignée, and no purchases were in f act made by him during 
the short time he continued the work. When the railway company took 
possession of the property, the contract with T. W. Kirkbride, In- 
corporated, was in efifect annulled. Plainly the railway company incur- 
red no obligation to deal with appellee, but was free to get materials 
for the completion of the building wherever it chose. The circum- 
stance that it did buy a small amount from the appellee is of no légal 
significance, and could not hâve the effect of giving to appellee rights 
not otherwise possessed to recover its debt under the provisions of sec- 
tion 2479. It is évident that appellee charged thèse materials to the 
contractor and declined to receive pay therefor from the railway com- 
pany for the sole purpose of claiming that there was a continuing con- 
tract which was uncompleted when its notice was served on the rail- 
way company. But we are convinced that thèse sales to the owner 
of the property cannot be tied up with the prior sales to the contractor, 
even if the latter had any binding connection with each other, and 
that the appellee, when it served its notice on the railway company, 
had lost its right to reach the unpaid balance of the contract price by 
proceedings under the section in question. In a word, we perceive no 
sustainable principle which distinguishes this case from the Steigleder 
Case decided by the Virginia court of last resort. 

The claim is advanced that it was admitted that appellee had a con- 
tract to furnish materials for the building in question, but this claim 
is not sustained by anything found in the record. It is true that the 
notice served on the railway company allèges that thèse materials 
were furnished "under contract," though the nature of the contract 
and the kind of materials are not shown, and this allégation is repeat- 
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ed in appellee's action at law against the railway company, in its an- 
swer in the equity suit and in the pétition filed in this proceeding. But 
nothing appears to indicate that the asserted admission has ever been 
made by the appellants or even by the railway company. No answer 
was made to the pétition in the bankruptcy proceeding, and the référée 
seems to hâve heard the matter on the pétition itself. Under such 
circumstances, it was plainly incumbent upon the appellee to establish 
the facts necessary to maintain its contention. 

The point is also made, if we understand the brief of appellee's 
counsel, that the assignments of error do not bring up the question of 
notice which we hâve discussed, but we are satisfied that this question 
is sufficiently raised by the third assignment, and the objection is 
therefore without substantial merit. 

It goes without saying that the trustée in bankruptcy received the 
fund in question subject to the rights and equities of appellee the same 
as though it had remained in the hands of the railway company. For the 
purpose of reaching this fund under section 2479, the pétition of ap- 
pellee was seasonably filed, but, as a proof of debt against the bank- 
rupt's estate, we are of opinion that it was properly rejected by the 
référée because not filed within the time required by the Bankruptcy 
Act. We are also of opinion, for the reasons above stated, that the 
référée was right in dismissing the pétition because the appellee is not 
entitled to the fund; and it follows that the decree appealed from 
should be reversed, and the case remanded for further proceedings 
not inconsistent with this opinion. 

Reversed. 
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(Circuit Court of Appeals, Fourth Circuit. June 12, 1914.) 

No. 1196. 

CoNTBACTS (§ 352*) — Action foh Bbeach— Direction of Verdict. 

In an action for breach of contract, where the breaeh is proved and 
there is exact and uncontradicted proof as to the amount and date of the 
losses sustained by plaintlff, it is not error to direct a verdict both for 
damages and interest. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1200, 1828 ; Dec. 
Dig. § 352.*] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke ; Henry Clay McDowell, Judge. 

Action at law by the Virginia-Carolina Chemical Company against 
the Princess Furnace Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Benjamin Haden, of Fincastle, Va., for plaintiff in error. 
David H. Leake and Robert E. Scott, both of Richmond, Va. (Scott 
& Buchanan, of Richmond, Va., on the brief), for défendant in error. 
Before KNAPP and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The plaintiff in error, défendant below, is 
a Virginia corporation which operated a blast furnace at Glen Wilton, 

•For other eama <ee lam* toplo ft S numbbb lu Dec. t Am. Dlgs. 1907 ta date, A Rep'r Indexe» 
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Va , and in connection therewith maintained a desuîphurizing plant 
for the extraction _of sulphur from pyrites cinder and nodulizing the 
same for use with its raw ores in the production of pig iron. 

The défendant in error, plaintiff below, is a New Jersey corporation 
which was engaged, among other things, in the réduction of pyrites 
ores and extracting sulphur therefrom for the manufacture of sulphuric 
acid, leaving a by-product known as pyrites cinder which contains a 
large percentage of iron. It maintained several plants, one of which 
was located near Lynchburg, Va., and another at Richmond, Va., known 
as the Allison & Addison plant. 

Pyrites ores are of two sizes or classes, namely, one known as lump 
and the other as fines, and each class requires a différent furnace for 
its treatment. Lump ores were treated at the Allison & Addison plant 
and fines at the Lynchburg and other plants. The cinder produced 
from the treatment of lump ore is known as lump pyrites cinder, while 
that produced in the treatment of fines ore is known as fines pyrites 
cinder. The gênerai term "Pyrites Cinder" embraces both classes. 

In April, 1907, the parties named entered into a contract whereby 
the furnace company purchased the entire output of fines cinder from 
certain plants of the chemical company, amounting to approximate- 
ly LOOO tons a month, for a period of five years. Prior to June, 1909, 
the furnace company was in default under this contract, and a large 
amount of fines cinder accumulated on the hands of the chemical com- 
pany, entailing a loss of some $6,000 for which the furnace company 
appears to hâve been liable. Various negotiations thereupon followed, 
with the resuit that a new contract was made under date of June 12, 
1909, which is the basis of the présent suit. The provisions of this 
contract, so far as they require récital, are substantially as follows : 

The prior contract of April, 1907, was annulled without recourse or 
claim of damages by either party. 

The chemical company agreed to sell to the furnace company ail of 
its stock of cinder on hand at its plant known as the Allison & Addison 
plant at Richmond, and ail of its stock of cinder at its plant near Lynch- 
burg, together with ail cinder that should be produced at thèse plants 
prior to June 1, 1912; and it was specified that the chemical company 
made no représentations as to the amount or quality of its stocks of 
cinder then on hand, nor as to the amount or quality of cinder which 
it might produce during the period mentioned. 

The furnace company agreed to purchase from the chemical com- 
pany, and pay for at the rate of $1.25 per ton, a minimum of 500 tons 
of pyrites cinder per month, beginning with June, 1909, and to con- 
tinue to order and receive cinder at the rate of not less than 500 tons 
per month during the life of the contract. 

In case the furnace company failed to order and receive as much as 
a thousand tons of cinder in any two consécutive months, the chemical 
company had the option of revoking the contract and demanding pay- 
ment from the furnace company of $5,000 as liquidated damages. 

It will be observed that the first contract related specifically to "fines" 
cinder, while the second contract covered ail the "cinder" output of 
two named plants, one of which produced only lump cinder. There 
may hâve been at one time some misunderstanding on the paît of the 
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furnace Company as to the kind of cinder which it had agreed to take, 
but the contract in that regard is perfectly plain, and the chemical Com- 
pany was entitled to hâve it performed according to its terms. 

Shipments of cinder under this contract were begun about the date 
of its exécution and continued from time to time, in varying amounts 
per month, until some time in November, 1910. There were no ship- 
ments after that date. In November, 1911, the chemical company. al- 
leging that the furnace company had made defauit and become liable 
under the terms of its contract, served a notice of revocation and in- 
formed the furnace company that at the expiration of 90 days it would 
demand payment of the $5,000 liquidated damages provided in the 
contract. Thereafter in July, 1912, this action was commenced. The 
défendant pleaded the gênerai issue and also filed a number of spécial 
pleas setting up various défenses. Upon the trial of the case, and after 
ail the évidence was submitted, the District Court refused to direct a 
verdict for the forfeiture named in the contract, but did direct a verdict 
for actual damages in the sum of $3,115.20, together with interest in 
the sum of $1,238.50, or a total of $4,353.70. 

This was the amount of damages shown by undisputed évidence 
which is summarized in the f ollovving statement : 

Lynirhburg. A. & A. 

Stock on hand June 1, 1909 2,392 12,928 

Produced from June i, 1909, to June 1, '12 : 

At Lynchburg plant 8,3S6 

Less used by company 3,0;}8 

5,348 

At A. & A. plant 8,175 

7,740 20,103 

Total stock June 1, '09, and production to June 1, 

1912 27,843 T 

Per cent, to be shipped (as 18,000 tons are to 27.843 tons) 

64.62 plus % 
Tons to be shipped from each plant (if only 18,000 tons 

taken), on basis of 04.62% 5,003 12,992 

Actually taken 2,417 3,470 

2,586 9,522 
Amount of Claim. 

For handling 2,580 tons at Lynchburg $ 258 60 

For loss of 30 cents per ton on 9,522 tons at A. & A. plant 2,856 60 

¥3,115 20 
Interest at 6% as foUows, viz. : 

Total to be taken In 3 years 18,000 tons 

Actually taken 5,887 tons 

Balance not taken 12,113 tons 

Actual taking equal to flrst twelve months learing un- 
taken 12,113 tons, less Lyuchburg quota of undelivered 
2,586 tons, and then leaving 9,522 tons of A. & A. cin- 
der undelivered, at $1.25 per ton, equal to $11,908.75, 
of average due date of June 1, 1911, say from January 
1, 1911 to FebrUary, 25, 1913, Interest at 6% for 1 yr., 
8 mo. and 24 days 1,238 50 

Total $4,353 70 
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The assignments of error présent three gênerai questions, only one 
of which goes to the real merits of the controversy. It is contended 
by the furnace company that there was no violation of the contract on 
its part because the chemical company had consented to postpone ship- 
ments and in effect waived its right to cancel the contract and demand 
damages for nonperformance. A careful examination of the record 
satisfies us that this contention cannot be sustained. The numerous 
letters which passed between the parties indicate that the business of 
the furnace company was not prosperous, and consequently it was not 
in a situation to make use of the quantity of cinder for which it had 
contracted. The chemical company was asked to defer deliveries and 
thus give the furnace company an opportunity to take advantage of 
more favorable business conditions. Without going into the corre- 
spondence in détail, it is sufficient to say that the furnace company 
was seeking delay and the chemical company disposed to be accom- 
modating. Shipments were in fact suspended at one time and another, 
but we find nothing which can be fairly construed as a waiver by the 
chemical company of its right to hâve the contract executed in ac- 
cordance with its terms. The situation in this regard, as we see it, 
is summed up in a letter of the chemical company of September 18, 
1911, which reads as foUows: 

"Shipments under this contract were suspended, as you know, at the urgent 
request of your company, although the Virginia-Carolina Chemical Company 
has always been ready and anxious to malie shipments to your company in 
compliance wIth the contract. 

"We now Write to say that, In reply to your request to stlU (urther defer 
the resumption of shipments, we wiîl be willing to defer shipments of cinder 
to your company untll November Ist next, provided you wlll write and for- 
ward to us the Inclosed letter statlng that our noninsistence on your taklng the 
cinder as provided for In the contract wlth your company shall In no way Im- 
pair or annul our contract with your company and our rlghts under the same, 
and that you wlll begin to accept on or before November Ist next shipments 
of cinder In accordance wlth the contract and fulflll the requlrements of the 
same thereafter; it being understood that the Vlrginla-Oarolina Chemical 
Company is not In any way to be prejudlced by accedlng to your request for 
Indulgence now or heretofore, nor by your default In complying wlth this con- 
tract. 

"We beg to add that the accumulation of cinder at both plants (the product 
of which are sold to you) bas now become such that we are put to considéra- 
ble expense in order to store it, and we shall look to your company to reim- 
burse us for such costs as are thus incurred." 

This communication makes it plain that the chemical company, ap- 
preciating the condition in which the furnace company found itself, 
was willing to grant additional time, provided the furnace company 
would State in writing that such extension should in no way impair 
or annul the contract in question, and that the furnace company would 
begin to accept shipments on or before the Ist of November following 
and thereafter perform ail the requlrements of its obligation. The 
furnace company failed to give such assurance, but replied to the ef- 
fect that it could not undertake to meet the condition of the proposed 
extension because its furnace was shut down and it would be impos- 
sible to hâve it in blast within the next sixty days. 
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Again, on October lOth, another letter was written in which the 
f ollowing proposai was made : 

"I am therefore wllUng to agrée to extend the llfe of the contract a suflS- 
clent number of months to cover the varions perlods of tlme wlthin whleh 
you hâve not taken the cinder, with the understanding that you will résume 
taklng it as soon as you start your furnace up, said llmlt of contlnued cessa- 
tion to be six (6) months from October 1, 1911, and with the further nnder- 
standing that no action on our part, either heretofore or in the future, shall 
in any way change the conditions of the contract or any of our rights there- 
under, except as to the extension of the time wlthin whlch the said contract 
was to be fulfilled." 

This proposition was not accepted and the reply of the furnace Com- 
pany disclosed a virtual refusai to accept further shipments at any 
definite time in the future, as the writer says : 

"But I hâve not been able to arrive at any point where I could say that 
at such and such a date I will be in a position to take this materlal." 

Thereafter, on November 8th, the chemical company served formai 
notice that on account of the "continued failure and refusai to order 
and receive, take, or accept, delivery of pyrites cinder, though re- 
peatedly tendered to you, at any time or in any quantities, during this 
year," it exercised its nght under the contract to cancel the same, and 
demanded payment of the alternative sum of $5,000. 

Bearing in mind that nearly a year had then elapsed since the fur- 
nace company had ordered or been willing to receive any further con- 
signments of cinder, we are clearly of opinion that the failure of the 
furnace company to meet its engagement was not excused by any 
consent or waiver of the chemical company, and that the latter was 
within its rights in giving notice of cancellation and demanding the 
payment of the stipulated forfeiture. In other words, the breach of 
the contract was established, and the liability of the furnace company 
to respond in damages followed in conséquence. 

It is nevertheless urged that the question of the amount of damages 
should in any event hâve been submitted to the jury, and that the 
trial court therefore erred in directing a verdict; and that this is 
•especially so as to the item of interest included in the amount directed, 
because it is said that the question whether interest shall be allowed 
on damages rests in the discrétion of the jury. 

But this is not a case, like an action for personal injuries, where 
the damages are uncertain because they dépend upon the differing 
judgments which may be formed upon facts and circumstances which 
it is the province of a jury to consider. This is an action for breach 
of contract, and, the breach having been proven, the damages of the 
injured party became a mère matter of calculation from definite and 
certain data. Assuming that the furnace company defaulted, as we 
hold to be established, there was exact and uncontradicted proof both 
as to the aggregate losses of the chemical company and the date when 
each loss occurred. 

A verdict for the actual losses without interest, if the case had 
been submitted to the jury, would hâve been inadéquate under the evi- 
•dence adduced, and could hâve been set aside for that reason. In 
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ûther words, there was no question of fact to be determined, and that 
being so a verdict including interest was properly directed. 

The errors assigned because certain testimony of witnesses for the 
furnace company was excluded are without substantial merit. The 
questions asked call for an expression of opinion as to the construc- 
tion of the contract or the meaning of varions statements appearing in 
the correspondance. The correctness of the ruHng in that regard is 
not open to serious doubt. Besides, it is impossible to see that any 
préjudice resulted to the furnace company because thèse questions 
were not permitted to be answered. 

The record indicates that the case was tried with great Hberality 
toward the furnace company, and that the learned District Judge, in 
declining to enforce the stipulated forfeiture and giving judgment 
for damages on the basis outlined in the statement above quoted, took 
a considerate view of the furnace company 's situation, and one of 
which it cannot justly complain. 

We are satisfied that no réversible error was committed, and the 
judgment is therefore affirmed. 



ILLINOIS SURETY CO. v. UNITED STATES, to Use of PEELEE, et al. 

(Circuit Court of Appeals, Fourth Circuit. May 6, 1914.) 

No. 1242. 

1. United States (§ 67*) — Public Impeovements — Conteaotoe's Bond — Ac- 

tions — Commencement — "Final Seulement." 

Act Aug. 13, 1S94, c. 280, 28 Stat. 278 (U. S. Comp. St. 1901, p. 2523), 
as amended by Act Peb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. 
Supp. 1911, p. 1071), provides that, if no suit is brought by the United 
States within six months from the completion of a public Improvement 
under a contract with the United States and final settlement of such con- 
tract, then the person or persons supplying the contractor with labor and 
materials niay sue on the contractor's bond after the expiration of such 
six months' period and within a year from the complète performance of 
the contract and fiual settlement thereof. Held that, where a supervls- 
ing architect reported the completion of a contract to the secretary of 
the treasury under date August 21, 1913, and on August 26th a voucher 
issued for the balance due was approved by the contracter, the approval 
of such voucher constituted the "final settlement" of the contract within 
the statute, and the six months' period began to run from that date and 
not from the date of the exécution of a check for the balance due in 
payment of the voucher. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.* 

For other définitions, see Words and Phrases, vol. 3, p. 2804.] 

2. Statutes (§ 219*) — Construction — Administbative Officebs. 

Construction given to a fédéral statute by oflicers chaiged with Its ad- 
ministration wlll be upheld by the courts. In the absence of convincing 
reason to the contrary found in a language or purpose of the enactment. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 296, 297; Dec. 
Dig. § 219.*] 

3. Limitation of Actions (§ 127*) — Complaint — Amendment. 

Where plalntitts sued on a fédéral contractor's bond within the time 
spedfled by Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. St. 1901, 

*For other cases see same ttpic & S numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 



ILLINOIS SUKETY CO. V. UNITED STATES 335 

p. 2523), as amended by Act Feb. 24, 1905, c. 778, 33 Stat. 811 (TT. S 
Comp. St. Supp. 1911, p. 1071), but by Inadvertence or mlstake plain- 
tifCs falled to allège In terms that there had been a conipletion of the 
contract and final settlement between tbe government and the contracter, 
and when tbe contract was completed and final settlement had, or that 
such completion and final settlement occurred more than six months and 
within a year before the date of the commencement of the suit, the court 
was authorized by Kev. St. § 954 (U. S. Comp. St. 1901, p. 696), relating 
to amendments, to permit plaintiffs to amend by alleging such facts which 
in fact existed. 

[Ed. Note.— For other cases, see Limitation of Actions, Cent. Dig. §§ 
543-547 ; Dec. Dig. § 127.*] 

4. Appeal and Ebbob (§ 1034*) — Method or Suit — Waiveb of Jubt. 

Where a jury was waived in the action tried by the court, it was im- 
material that it was tried on the law instead of the equity calendar. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4063- 
4068; Dec. Dig. § 1034.*] 

5. Interest (§ 39*) — Right to Inteeest — TJnliquidated Demand. 

Where amouuts due respective subcontraetors had not been ascertained 
and determined until the trial of an action on a fédéral contractor's bond, 
interest was properly allowed only from the date of the order awarding 
judgment 

[Ed. Note.— For other cases, see Interest, Cent Dig. §§ 83-89 ; Dec. Dig. 
S 39.*] 

Cross-Writs of Error to the District Court of the United States 
for the Eastern District ôf South CaroHna, at Columbia; Henry A. 
Middleton Smith, Judge. 

Action by the United States, to the use of J. A. Peeler and others, 
trading as the Faith Granité Company, and others, against the Ilhnois 
Surety Company. Judgment for plaintiff for less than the rehef de- 
manded, and both parties bring error. Affirmed. 

Writ of error allowed to Suprême Court, 215 Eed. 1007. 

W. H. Townsend, of Columbia, S. C, for plaintiff in error and 
cross-defendant in error. 

Benjamin E. Pierce, of Augusta, Ga., and D. W. Robinson, of Col- 
umbia, S. C. (J. E. Rendleman, of Salisbury, N. C, Pierce Bros., of 
Augusta, Ga., and Croft & Croft, of Aiken, S. C, on the brief), for 
défendants in error and cross-plaintiffs in error. 

Before KNAPP and WOODS, Circuit Tudees. and DAYTON. Dis- 
trict Judge. 

KNAPP, Circuit Judge. This suit was commenced on March 4, 
1913, under the act of Congress of August 13, 1894, as amended 
February 24, 1905, which gives to subcontraetors under certain con- 
ditions a right of action upon the bond of a contracter for the érec- 
tion of a public building. For convenient référence the material 
parts of this statute are reproduced in the margin.^ 

1 "If no suit should be brought by the United States within six months 
from the completion and final settlement of said contract, then the person or 
persons supplying the contracter with labor and materials shall, upon appli- 
catioL therefor, and furnishing aflfidavit to the department under the direc- 
tion of which said work has been prosecuted that labor or materials for the 

•For other cases see saine topic t i ndmbbb in Dec, & Am. Digs, 1907 to date, & Rep'r Indexe* 
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The défendant contracter and his surety, the plaintiff in error, filed 
separate answers to the complaint on Âpril 4, 1913. Notice was 
published as provided by the act, and two other subcontractors in- 
tervened, one on April 26th and the other on June 27, 1913. On the 
22d of September, 1913, the défendants filed notices of motion, in 
the nature of a demurrer, to dismiss the complaint, and also the péti- 
tions of intervention, on specified grounds which were in effect that 
neither the complaint nor the pétitions stated a cause of action. It 
was also alleged that the court had no jurisdiction because the right 
of action is équitable in its nature- and the issues cannot be deter- 
mined in a suit at law. Upon the hearing of thèse motions the plain- 
tiffs and interveners asked for and received leave to amend. Amend- 
ed pleas were thereupon filed, to which answers were duly interposed 
by the défendants. The contractor set up a spécial défense, which 
was sustained, that he had been adjudicated a bankrupt and received 
his discharge. The case was tried by the District Judge; ail parties 
having stipulated in writing to waive a trial by jury and resulted in 
a judgment against the plaintiff in error and in favor of the several 
subcontractors mentioned, both plaintiffs and interveners. To reverse 
this judgment the surety company prosecutes this writ of error. The 
cross-writ allèges error because interest was allowed only from the 
date of the order directing the judgment. 

[ 1 ] Apart from some minor issues which will be later considered, the 
two principal contentions are : First, that the action was prematurely 
brought and must fail for that reason; and, second, that the trial 
court erred in allowing the complaint and pétitions to be amended. 
If the first of thèse contentions is well founded, the case is at an 
end, as the Suprême Court has recently held in United States v. Mc- 
Cord et al., 233 U. S. 157, 34 Sup. Ct. 550, 58 L. Ed. 893, decided 
April 6, 1914. The point was directly involved, and the décision un- 
equivocal. Among other things, the court says: 

"By this statute a rIght of action upon tlie hond is created In favor of cer- 
tain creditors of the contractor. ïlie cause of action did not exist before, 
and is tlie créature of tlie statute. Tlie act does not place a limitation upon 
a cause of action theretofore exlsting, but créâtes a new one upon the terms 
named in the statute. ïhe right of action given to creditors is speciflcally 

prosecution of such work has been supplied by him or them, and payment for 
which has not been made, be furnished with a certified copy of said contract 
and bond, upon which he or they shall hâve a right of action, and shall be, 
and are hereby, authorlzed to bring suit in the name of the United States 
In the Circuit Court of the United States in the district in which said con- 
tract was to be performed and executed, irrespective of the amount in con- 
troversy in such suit, and not elsewhere, for his or their use and beneflt, 
against said contractor and his sureties, and to prosecute the same to final 
judgment and exécution: Provided, that where suit Is instituted by any of 
such creditors on the bond of the contractor it shall not be commenced until 
after the complète performance of said contract and final settlement thereof, 
and shall be commenced within one year after the performance and final set- 
tlement of said contract, and not later: And provided further, that where 
suit is so Instituted by a creditor or creditors, only one action shall be brought, 
and any creditor may file his claini In such action and be made party thereto 
within one year from the completlon of the work under said contract, and 
not later." 
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condltloned upon the fact that no suit shall be brought by the United States 
witUn the six montlis named, for it is only. in that event that the creditors 
shall hâve a rlght of action and may bring a suit In the manner provided. 
The statute thus créâtes a new liabillty and gives a spécial remedy for it, 
and upon well-settled prlnclples the limitations upon such liabllity become a 
part of the right eonferred, and compliance with them is made essential to 
the assertion and benefit of the liabllity itself. • * • The right to Inter- 
vene is given in the statute when the action is brought by the United States, 
and the creditors may hâve their rights adjudicated in such action. And in 
the case of an action begun by a créditer in accordance with the statute, the 
right to file a claim is given to creditors. ïhese rights to intervene and to 
file a claim, eonferred by the statute, présuppose an action duly brought un- 
der its terms. In this case the cause of action had not accrued to the cred- 
itors who undertook to bring the suit origlnally. The intervention could not 
cure this vice in the original suit. * • * No service was made or at- 
tempted to be had upon it, as requlred by the statute when original actions 
are begun by creditors. As we read the certiflcate, the intervention was what 
it purported to be — an appearance in the original suit, already brought, and 
in our view must abide the fate of that suit." 

In the case at bar the facts relating to the commencement of the 
action are thèse: The work required of the contracter appears to 
hâve been practically completed some time in June, 1912. The super- 
vising architect se reported in a communication to the secretary of the 
treasury, under date of August 21, 1913, which contains "a condensed 
statement of the account," includinr^ contract price, additions, and dé- 
ductions made from time to time, payments on account, and charges 
of actual damages for delay, and recommends that authority be given 
"for the issue and payment of a voucher" in favor of the contractor 
for $3,399.01, the balance found due to him. On the same date this 
statement and recommendation were approved by the assistant secre- 
tary of the treasury. Under date of August 23, the contractor was 
notified of the amount so stated and determined to be due him, and 
that authority had been given for a voucher in his favor for the 
ascertained balance, and he acknowledged the same two days later by 
letter to the supervising architect. The voucher was issued on Au- 
gust 26th, and he signed his approval thereof on or about that date. 
The check in payment was drawn on the llth of September, and paid 
on the following day. This check, as will be seen, was issued and 
paid less than six months before the suit was commenced, and if that 
be the date of the "completion and final settlement" of the contract, 
within the meaning of the statute, the action was prematurely brought 
and cannot be maintained. 

But we are clearly of opinion that the final settlement in this case 
was effected on or before the 26th of August, when the contractor 
signed the voucher which bears that date, and in which he certified 
"that the above bill is correct and just and that payment therefor has 
not been received." Surely, nothing then remained to be settled. 
Indeed, there is no indication in the record that anything had been 
in dispute between the contractor and the government. There was 
no disagreement as to the additions to the work for which he was en- 
titled to additional pay, or as to déductions for items not furnished. 
Under the penalty clause of the contract, the government had the right 
to make a further and large déduction for delay in completing the 
215 F.— 22 
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work, and tlie contracter was of course aware that this could be donc. 
The government, however, was satisfied to charge against this ac- 
cumulated penalty only such actual expenses as had been occasioned 
by the delay, and the contracter was presumably well satisfied with 
what was donc in that regard. At any rate, he accepted the basis of 
settlement proposed without question or demur, and promptly signed 
the voucher which stated the account in détail on that basis, and con- 
tained a certificate that the bill was just and correct. The contract 
had been performed, the work accepted, the balance ascertained, which 
the government admitted he was entitled to receive, and he assented 
unreservedly to the settlement which the government offered. If there 
can be a settlement of a contractor's claim without payment of the 
balance due him, which we do not at ail doubt, there was a complète 
and final settlement of the contract in question. The circumstance that 
something over two weeks elapsed before a check was made out for 
the balance agreed upon does not in the least alter the fact that the 
settlement was complète when the contractor signed and returned the 
voucher. In our opinion the learned District Judge was entirely cor- 
rect in his conclusion that this suit was not brought until more than 
six months after the final settlement of the contract. 

This accords with the construction of the statute by the treasury 
department, as appears from a régulation which reads as follows : 

"The department treats as the date of final settlement mentioned in said 
acts the date on which the department approves the basis of settlement un- 
der snch contract recommended by the supervising architect, and orders pay- 
ment accordingly." 

[2] It is familiar doctrine that the construction given to a statute 
by officiais charged with its administration will be upheld by the 
courts unless convincing reason to the contrary is found in the lan- 
guage or purpose of the enactment. New Flaven R. R. Co. v. Inter- 
state Commerce Commission, 200 U. S. 361, 401, 26 Sup. Ct. 272, 
50 L. Ed. 515. 

We bave discovered only two cases under this statute which bear 
directly upon the point hère considered, and both of them give sup- 
port to the views above expressed. United States v. Winkler (C. C.) 
162 Fed. 397; United States v. Bailey (D. C.) 207 Fed. 782. In the 
latter case. District Judge Bourquin, after reciting the steps taken in 
the adjustment and settlement of contractors' accounts, uses the fol- 
lowing language: 

"When this is done, and not untll then, In respect to government contracts 
performed, there is final settlement thereof, though further time be neces- 
sary for mère ministerial acts, to issue and deliver warrants. In no other 
wise can there be final settlement of contract obligations of the United States, 
and this is the final settlement contemplated by tlie Act February 24, 1905, * 
aforesaid. And, from the date of said auditor's settlement and certificate 
forthwlth as the évidence thereof. the limited time within which actions like 
unto this must be coninienced begins to run." 

[3] The other contention above mentioned allèges error in the al- 
lowance of amendments to the pleadings after the expiration of a 
year from the date of the final settlement of the contractor's account. 
The original complaint did not allège in terms that there had been 
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a completîon of the contract and final settlement thereof betwecn 
the government and the contracter; nor did it allège when the con- 
tract was completed and final settlement had ; nor that such com- 
pletion and final settlement occurred more than six months, and with- 
in a year, before the date of the commencement of the suit. Similar 
omissions or defects appear in the original pétitions of intervention. 

We are unable to see any substantial reason why the discretionary 
power of the court to allow amendments could not be exercised be- 
cause the time within which the suit could be begun had then elapsed. 
The suit was in fact commenced, as we hold, more than six months 
and less than a year after the final settlement referred to in the stat- 
ute. At that time a complète cause of action under the act existed 
in favor of the plaintiffs. By some mistake or inadvertence thcy 
failed, as we will assume, to set forth in their complaint ail the facts 
necessary to establish their cause of action, although the omitted 
facts actually existed. Why should they be deprived of the benefits 
conferred by this statute, when their action was seasonably brought 
and the facts entitled them to recover, merely because through some 
mischance certain of those facts were omitted from their complaint? 
Why should not the court permit the omissions to be supplied, and 
upon what sustainable theory can it be said that the court was power- 
less to grant relief after the time limited for commencing the action 
had expired? The amended complaint sets up no new cause of ac- 
tion, and allèges no facts which were not in existence when the suit 
was begun ; it merely supplies omissions and corrects defects in the 
original complaint. If the suit had been prematurely brought, or 
brought too late, the court would bave been without jurisdiction, be- 
cause under those circumstances the plaintiiïs would not be within the 
conditions of the statute, and therefore could not avail themselves 
of its provisions ; and no amendaient would be of value in that case 
because there would be nothing to amend, as the Suprême Court says 
in the récent case above cited. But this suit was commenced within 
the period allowed by the act, and the right of recovery dépends upon 
the State of facts which existed at that time. It is elementary that an 
amendment dates back to the beginning of the suit and is designed 
to cure defects in the statement of the cause of action then existing, 
and there is abundant précèdent for permitting amendments of that 
character and for that purpose, to the end that errors or mistakes of 
pleading may not resuit in a miscarriage of justice. In our judg- 
ment the amendments in question were properly allowed under the 
provisions of sections 954 of the Revised Statutes and the authority 
of M., K. & T. Ry. v. Wulf, 226 U. S. 576, 33 Sup. Ct. 135, 57 L. 
Ed. 355. 

[4] The remaining assignments of error do not go to the mcrits of 
the controversy and need but a word of mention. Whether the ac- 
tion authorized by the statute in question is an action at law or m 
equity seems to us of no practical importance in this case, and there- 
fore requires no discussion, because both parties duly waived a trial 
by jury and thereby in effect reqUested the court to try the case with- 
out a jury. Under those circumstances, no réversible error was com- 
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initted, even if it be assumed that the cause should hâve been placed 
on the equity calendar and not on the law calendar. 

We agrée with the trial court that the incorporation of the Caro- 
lina Electric Company and the Electrical Engineering & Contracting 
Company was sufficiently proved by the certificates received in évi- 
dence. There was no dispute as to the fact or amount of the con- 
tractor's indebtedness to the former company, and the obligation of 
the plaintiff in error to pay the same was properly established. The di- 
rection to pay the sum found due "to such person as may be author- 
ized by law to receive it" gives adéquate protection to the plaintiff in 
error and appears to be a suitable disposition of the case in that re- 
gard. 

[5] We are also of opinion that the learned District Judge was 
right in allowing interest only from the date of the order awarding 
judgment, because the amounts due the respective subcontractors were 
not ascertained and determined until the trial of the action. 

For the reasons thus briefly stated, the judgment is affirmed. 



DABRAGH V. BLLIOTTE et al. W. S. BILES & CO. v. SAMH. ELLIOTTB 
v. W. S. BILES & CO. et al. 

(Circuit Court of Appeals, Slxth Circuit June 12, 1914.) 

Nos. 2467-2469. 

1. CHATTEL MORTGAGES (§ 8*) — Pledge Distinguished fbom Moetgage — Db- 

LiVEBT or Possession. 

A bankrupt partnershlp, which was a dealer in automobiles, ordered a 
car from the maker, whIch was shlpped for delivery only on payment of 
a draft for the purchase price. Not having sufliclent money to make the 
payment, $2,800 was advanced by clalmants, who took a note from the 
bankrupt for $2,800, recitlng that the car and an Insurance pollcy thereon 
were pledged as collatéral. At the same tlme a bill of sale was executed 
by bankrupts, under which the car was delivered to clalmants, and was 
in their possession when suit for Its recovery was brought by the trus- 
tée in bankruptcy. Beld, that the bill of sale and note did not consti- 
tute a mortgage, necessary to be recorded as such under the state law, 
but a valid pledge, which could only be redeemed by the trustée by pay- 
ment of the note. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. |§ 20- 
22; Dec. Dlg. § 8.»] 

2. Pledges (§ 11*) — Vaudity — Bailment of Propertt to Pledgoe. 

The keeping of the car by clalmants in the sales and storage garage of 
bankrupts, where they kept others owned and used by them, was merely 
a bailment, and did not Invalidate the pledge under the law of Tennessee. 

[Ed. Note.— For other cases, see Pledges, Cent. Dlg. §§ 28-35 ; Dec. Dig. 
S 11.*] 

Appeal from the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Suit in equity by C. H. Elliotte, trustée of the Merriman Bros. Auto 
Company, a partnership, bankrupt, against W. H. Darragh and W. S. 

'For otber cases ses same topic & § kumbbb in Dec. i Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Biles & Co. Decree for complainant against Darragh, and for Biles 
& Co. against complainant and Darragh. From the decree, the trustée, 
Darragh, and W. S. Biles & Co. appeal sépara tely. Modified and af- 
firmed. 

In Darragh v. Elliotte (No. 2467) : 

R. M. Barton, of Memphis, Tenn., for appellant. 

C. S. Dashiell, of Memphis, Tenn., for appellees. 
In W. S. Biles & Co. v. Elliotte (No. 2468) : 

W. H. Fitzhugh, of Memphis, Tenn., for appellants. 

C. S. Dashiell, of Memphis, Tenn., for appellees. 
In Elliotte V. W. S. Biles & Co. (No. 2469) : 

C. S. Dashiell, of Memphis, Tenn., for appellant. 

W. H. Fitzhugh, of Memphis, Tenn., for appellees. 

Before DENISON, Circuit Judge, and EVANS and SESSIONS, 
District Judges. 

EVANS, District Judge. Thèse three appeals were heard upon one 
record and may be disposed of in one opinion. 

A. G. Moss and N. S. Bruce composed a partnership firm styled 
Merriman Bros. Auto Company, which did business in Memphis, Tenn. 
On December 9, 1910, Moss filed a pétition in thè District Court, al- 
leging the insolvency of the firm, and prayed that it might be adjudged 
bankrupt. On the next day Bruce, the other partner, filed an answer 
denying the insolvency of the firm ; but this answer was subsequently 
withdrawn, and on January 2, 1911, the adjudication was made. In 
due course C. H. Elliotte was elected and qualified as trustée of the 
bankrupts. The only property claimed to be assets of the bankrupts 
with which we are now concerned was three automobiles, one a Frank- 
lin, another a Pope Toledo, and another a Thomas Flyer. Pending 
certain litigation in the courts of Shelby county, Tenn., the détails of 
which are not now material, Elliotte, the trustée in bankruptcy, filed a 
bill in the court below, in which a decree was sought adjudging him to 
be entitled to each of thèse cars as against Darragh, and to the Thomas 
Flyer as against W. S. Biles & Co., which last party we shall call Biles 
& Co. The défendants, by appropriate pleadings, set up their re- 
spective claims to the cars. Under an agreement of the parties the cars 
were sokl. Biles & Co., on May 1, 1911, bought the Thomas Flyer for 
$3,000 and retained the money subject to the décision of this case, and 
Darragh bought the other two cars for $945 and retained the price on 
the same conditions. The court below decreed that Biles & Co. were 
entitled to retain only $2,600 and interest thereon out of the $3,000 
in their hands, that the trustée was entitled to the remainder of the 
$3,000, and that the trustée was also entitled to recover from Darragh 
the $945. The costs were divided equally, and each party has sep- 
arately appealed. 

Case No. 2467. Darragh's Appeal. 

Wm. H. Darragh on or about November 1, 1910, at the request of 
N. S. Bruce, his nephew, and as surety of the bankrupts, signed three 
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of their notes each for $500, and due, respectively, on November 30, 
1910, December 31, 1910, and January 31, 1911. No security was then 
given Darragh though it is claimed, but not proved to our satisfaction, 
that it was agreed at the time that if the first note was not paid at 
maturity security should be given. The first note was not paid by the 
bankrupts, and on December 1, 1910, they executed a deed of trust to 
John J. Darragh (brother of Wm. H.), as trustée, and thereby trans- 
ferred to him the three automobiles as security for the payment of 
the notes described. The deed of trust contained a clause in this lan- 
guage : 

"There Is due and unpald on the Thomas car above described a balance on 
purchase money and only the equity of the makers hereof in this car is con- 
veyed." 

This deed of trust was recorded on December 8, 1911. 

There is much conflict in the testimony as to whether the bankrupts 
promised to give Wm. H. Darragh any security; but whether there 
was such promise or not, and whether it would be important if there 
had been, in fact no security was given until the deed of trust was ex- 
ecuted on December 1, 1910. Manifestly this deed of trust was made 
to secure an antécédent indebtedness, and was not given for a présent 
considération. It was given within less than 10 days before the péti- 
tion in bankruptcy was filed on December 9, 1910, and in terms recog- 
nized alike the existence and the priority of the lien for the balance of 
the purchase money due on the Thomas car. Under thèse circum- 
stances it is too plain for argument or citation of authority that Dar- 
ragh's claim to priority cannot be maintained, either against the trus- 
tée, Elliotte, or against Biles & Co., to the latter of whom was due the 
balance of purchase money on the Thomas car referred to in the deed 
of trust. 

Consequently the judgment complained of by Darragh in case No. 
.2467 was proper, and must be affirmed. 

No. 2468. Appeal of Biles & Co. 

[1] While there is some obscurity as well as conflict in the testi- 
mony, we find the essential facts to be as follows : 

In October, 1910, the bankrupts had ordered the Thomas car from 
its maker. It had been shipped by rail to Memphis, and the bill of 
lading with a draft for $3,100, the price of the car, attached, had been 
sent to the Union & Planters' Bank & Trust Company in that city. 
The car was not to be delivered to the bankrupts until the draft was 
paid. The bankrupts not being able to meet the draft, except to the 
extent of $500, called upon Biles & Co. for assistance, and the latter 
supplied the necessary $2,600. As part of the agreement upon which 
this was donc Biles & Co. took from the bankrupts a bill of sale as 

follows : 

"Memphis, Tenn., Oct. 22, 1910. 

"For the considération of twenty-elght hundred dollars, cash in hand, paid 

by W. S. Biles & Co. to Merrlinan Bros. Auto Co., the receipt of which is 

hereliy acUnowledged by the Merrlman Bros. Auto Co., I hereby scU, transfer, 

and deliver to the said W. S. Biles & Co. one auto, free from ail incum- 
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brances, described as the Thomas Flyer, four-door, seven-passenger tourlng 
car, No. 1076, motor 1099, trans. No. 1116, body No. 1064. 
"Witness our signature on this 22d day of October, 1910. 

"Merrlman Bros. Auto Co. 

"A. G. Moss. 

"N. S. Bruce." 

It was also agreed that the bankrupts might repurchase the car at 
the price of $2,800, and that agreement was put into effect when, also 
on October 22, 1910, the bankrupts executed to Biles & Co. a note for 
that amount, secured by a pledge of the car and a certain policy of 
insurance thereon. The note, including the contract of pledge, was 
in the very explicit language which f ollows : 
"2,S(X).00. Memphis, Tenu., 10—22, 1910. 

"Is'oveiuber 5th, after date, we promise to pay to tlie order of W. S. Biles 
& Oo. tweiity-eigbt hiindred and no/100 dollars, for value received, and ail 
attornoys' fées and otîier costs and charges properly inevirred in the collec- 
tion of this deht. Payable at Union & Planters' B. & T. Co., in Memphis, 
Tenn. As security for the paynient of this note, and to secure any other in- 
debtedness that may be in existence at maturity, trom and to tbe parties as 
herein, collatéral securities bave been pledged herewith, to wit: 

"One Thomas Flyer automobile, as per bill of sale attached. 

"Insurance policy covering same, attached. 

"And we agrée, in the event of a décline in the market value of sald col- 
laterals, to deposit additional securities from time to time, in such sufficiency 
that the salable value of the entire collaterals shall be at least 20 per centum 
in exeess of this spécifie debt. A failure to deposit additional collaterals as 
agreed, or to pay this note at maturity, shall be fuU and spécifie authority 
for the holder to sell the aforesald collaterals, at public or private sale, with 
or wlthout notice, the net proceeds thereof. in whole or in part, as may be 
necessary, to be applied tovirard the liquidation of this and other indebtedness 
herein contemplated. [Signed] Merriman Bros. Auto Co. 

"[Signed] N. S. Bruce. 
"[Signed] A. G. Moss." 

Biles & Co. were then given possession of the car, and they retained 
it, though they put the car in the storage and sales garage of the bank- 
rupts, as they did other cars owned and used by them. One object of 
this was to afford opportunity for démonstration and sale of the car. 
Efforts to sell the Thomas car were not successful before the bank- 
ruptcy. This situation continued until Darragh, without the knowledge 
or consent of Biles & Co., got possession of the car about December 
8, 1910, from the bankrupts, one of whom was his nephew. In Jan- 
uary, 1911, Biles & Co., through their replevin suit in the state court 
agaihst Darragh, again got possession of the car, and held it when 
this action was brought by the trustée in bankruptcy in February, 1911. 
The note to Biles & Co., due November 5, 1910, was not paid by the 
bankrupts. 

It is insisted by the trustée that the bill of sale and the collatéral 
note, which were made on the same day and which we hâve inserted 
above, together constitute a mortgage, and nothing more, and that 
Biles & Co. lest ail claim to priority thereunder because it was 
not recorded as required by the law of Tennessee. We hâve con- 
cluded, however, as already sufficiently indicated, that Biles & Co. be- 
came the owners of the car when the bill of sale was made to them, 
that they then got possession of it, that they sold it to the bankrupts, 
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and that the latter pledged the car and the policy of insurance thereorr 
as collatéral security for the payment of the note given for the price. 

There is a plainly recognized différence between a mortgage and a 
pledge. In case of the former possession is not necessarily given to 
the mortgagee, while in the latter possession in the pledgee is essential 
in ail cases. This is elementary. It is doubtless for that reason that 
i contract of pledge is not required to be recorded. This distinction 
is recognized in Tennessee, and the recording statute of that state 
(Shannon's Code, § 3749) in terms embraces "deeds of trust" and 
"mortgages," but not pledges. Crisp v. Miller, 5 Heisk. (Tenn.) 700, 
and other cases so hold. 

[2] The form of contract in this instance clearly manifests the in- 
tentions of the parties, and we conclude that Biles & Co., being 
pledgees in possession of the pledged property, lost nothing by not 
recording their contract. We do not overlook the fact that the car was 
in the bankrupts' storage and sales garage, as were other cars of Biles 
& Co. ; but the bankrupts only kept it as bailees, and not as owners. 
They also were interested in efforts to sell it in order to redeem it from 
the pledgees. Under the circumstances none of this was unlawful. 
Grange Warehouse Association v. Owen, 86 Tenn. 355, 7 S. W. 457 ; 
McClung V. Colwell, 107 Tenn. 592, 64 S. W. 890, 89 Am. St. Rep. 
961; Johnson v. Smith, 11 Humph. (Tenn.) 400-404; Story on Bail- 
ments, §§ 297, 299. 

We need not notice in détail other contentions of the parties, as 
thèse considérations lead to the modification of the decree in No. 2468, 
because it limited the right of Biles & Co. to retain only $2,600 and 
interest, when they were entitled to retain the amount the bankrupts 
stipulated in the collatéral note to pay, to wit, $2,800, with interest 
thereon from November 5, 1910, to May 1, 1911, at which last date 
Biles & Co. bought the car under the stipulation between the parties. 

The judgment, so far as appealed from in this case, is modified to 
the extent, first, of allowing W. S. Biles & Co. to retain out of the 
$3,000 in their hands the sum of $2,800, with interest thereon from 
November 5, 1910, to May 1, 1911 ; and, second, to the further extent 
of directing that the balance of the money then remaining in their 
hands be paid to C. H. Elliotte, trustée, with interest on such balance 
from May 1, 1911, until paid. As thus modified, the judgment, so far 
as appealed from in case No. 2468, is affirmed; but the appellants, 
W. S. Biles & Co., will recover their costs on this appeal. The case is 
remanded to the District Court, with directions to modify its judgment 
in conformity with this opinion. 

No. 2469. Appeal of Elliotte, Trustée. 

What we hâve said in respect to the appeals in cases Nos. 2467 and 
2468 applies to the appeal of Elliotte in case No. 2469, and leads to 
the conclusion that the decree complained of by the trustée in this case 
must be affirmed. 
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McLATJRIN V. McLAUCHLIN et aL 

(Circuit Court of Appeals, Fourth Circuit. May 6, 1914,) 

No. 1221. 

L Aebitkation and Awabd (§ 7*) — Aqeeement to Aebitbate — Construction. 

An arbitration under an agreement wMch, although stating that it Is 
under a statute, differs materially from the requlrements of the statute 
is a common-law arbitration. 

[Ed. Note. — For otlier cases, see Arbitration and Award, Cent. Dig. § 
28 ; Dec. Dlg. § 7.*] 

Z Arbitration and Awaed (§ 78*) — Suit to Skt Asioe Awabd — Jubisdic- 
TION OF Equity. 

A court of equity bas power to set aslde the award in a common-law 
arbitration because of misconduct or mistake on the part of the arbitra- 
tors. 

[Ed. Note. — For other cases, see Arbitration and Award. Cent. Dig. §§ 
409-419 ; Dec. Dig. § 78.* 

Setting aslde award for interest, préjudice, or misconduct of arbitrators, 
see note to Nolan v. Colorado Cent. Consol. Min. Co., 12 C. 0. A. 592.] 

3. Arbitration and Awaed (§ 78*) — Setting Aside Awabd — Gbounds. 

The refusai of arbitrators to receive évidence on one of the principal 
questions of fact In controversy is ground for setting aside thelr award, 
and actual préjudice from such action need not be proved. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent Dig. §§ 
409^19 ; Dec. Dig. § 78.*] 

Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Suit in equity by W. B. McLauchlin, as receiver of the Linson Lum- 
ber Company and as an individual, and J. W. McLauchlin against H. 
J. McLaurin, Jr. Decree for complainants, and défendant appeals. 
Affirmed. 

R. O. Purdy, of Sumter, S. C. (R. D. Lee, of Sumter, S. C, on the 
brief), for appellant. 

C. L. Prince, of Cheraw, S. C. (W. F. Stevenson, of Cheraw, S. C, 
on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, 
District Judge. 

KNAPP, Circuit Judge. The decree from which this appeal is tak- 
en sets aside the award made in an arbitration of certain différences 
between the parties thereto, because "the refusai of the arbitrators to 
hear the évidence offered by the Linson Lumber Company on the ques- 
tion of the amount of wastage was in violation of the rules of law 
governing the conduct of arbitrators." 

It pppears from the record that in December, 1906, the appellant 
McLaurin conveyed to the McLauchlins and one Johnson the standing 
timber on a tract of land near Mayesville, in Sumter county, S. C. 
The purchasers organized a corporation, known as the Linson Lumber 
Company, to which their rights were transferred, and this company 

«For otlier cases ses aame topic ft i ndubbb lu Dec. A Am. Dis*. 19OT to âate, & Rep'r Indexw 
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undertook to carry out the agreement under which the timber was ac- 
quired. McLaurin guaranteed that this timber would yield 17,000,000 
feet of manufactured ]umber, and he was to be paid therefor at the 
rate of $2 per thousand feet. 

, Before ail the timber was removed, various disputes arose, which 
the parties agreed to submit to arbitration. The several matters in 
controversy related to the quantity of timber actually delivered under 
the contract, the quantity then remaining in the woods uncut, and 
the quantity alleged to hâve been wasted or lost by improper and nég- 
ligent methods of opération. The latter proved to be the main subject 
of contention. In March, 1910, the arbitrators chosen made their 
award, one of them dissenting from certain conclusions of the major- 
ity, and in May following this award was filed with the clerk of court 
for Sumter county. Afterwards, W, B, McLauchlin, who had been 
appûinted receiver of the Linson Lumber Company, brought suit as 
such receiver against McLaurin, in the United States Court in South 
Carolina, to recover damages for alleged breach of the timber contract. 
McLaurin set up the award of the arbitrators as a défense to this suit,, 
and also commenced an action, in the United States Court in North 
Carolina, against McLauchlin and the other parties to whora he had 
sold the timber in question. Subsequently this suit was instituted to 
set aside the award; the amended bill of complaint being filed in Sep- 
tember, 1912. An order was made restraining McLaurin from setting 
up or relying upon the award in the law courts, pending this suit in 
equity, and the actions mentioned were stayed until the hearing of the 
equity cause. The case was heard in open court by the District Judge 
for the District of South Carolina, and a decree made setting aside the 
entire award for the reason above stated. 

[1] In the agreement to arbitrate it was provided that the différenc- 
es therein set forth should be submitted to arbitration under section 
2849 of the Civil Code of 1902 of South Carolina. But the agreement 
shows on its face that this statute was disregarded or not complied 
with in two important particulars, namely, by expressly waiving the 
bond which the statute requires each party to give, and by stipulating 
that the award should be final and binding without appeal, although 
the statute provides that either party shall hâve the right of appeal to 
the Circuit Court of the state. The effect of thèse departures from 
the scheme of arbitration established by the Civil Code was to eliminate 
the essential différence between that method of arbitration and the 
method of an ordinary common-law arbitration. The nature of the 
proceeding is not determined by what the parties ca!l it but by the plan 
they actually adopt for the settlement of their disputes. Since the plan 
in this case not only differs materially from the plan of the South 
Carolina statute but conforms substantially to a common-law arbitra- 
tion, it niust be held to be of the latter class and dealt with accord- 
ingly. In our judgment, however, the case does not turn upon this 
point, because we apprehend that the grounds upon which the award 
in suit was set aside would be equally sufïicient, if the facts warrant- 
ed, to invalidate the award in an arbitration in full accordance with the 
statute in question. 
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[2] It îs not open to doubt that a court of equity has power to set 
aside the award in a common-law arbitration, or in such an arbitration 
as is hère considered, whatever its proper description, because of mis- 
conduct or mistake on the part of the arbitrators. The circumstances 
under which and the grounds upon which an award may be declared 
invalid are quite fully discussed in the opinion of the learned District 
Judge, and we find no occasion for disagreeing with the views express- 
ed by him in that regard. For this reason, and because the rules thus 
laid down for the conduct of arbitrators seem to be accepted without 
dissent by appellant's counsel, we deem it unnecessary to further dis- 
cuss the gênerai principles of law involved in the controversy hère pre- 
sented. 

Obviously, as appears to us, the controlling question in this case is 
a pure question of fact. The appellees assert that the arbitrators, or 
a majority of them, refused to receive évidence which they were pre- 
pared to submit relating to the amount of timber which had been lost 
by improvident and wasteful methods of cutting, and for which appel- 
lant claimed crédit as timber standing on the land wHen he made the 
contract of sale. The appellant dénies that there was any such refusïil, 
and insists, on the contrary, that opportunity to offer proof was afford- 
ed and declined. The learned District Judge, who had the witnesses 
before him and heard them testify, decided this issue of fact in favor 
of appellees, and bis reasons are set forth in an extended analysis of 
the contention and testimony which appears in his opinion. We are 
persuaded that this conclusion was not unwarranted. The record dis- 
closes substantial évidence, to say the least, in support of the finding, 
and there is plainly no such prépondérance of opposing proof as would 
justify this court in holding that a contrary conclusion was required. 
For the purposes of this appeal, it must be accepted that the arbitrators 
refused to hear testimony which the appellees desired to introduce up- 
on the principal matter in dispute. 

[3] But appellant's counsel argue that the resulting decree is never- 
theless erroneous, because no atternpt was made to show that the re- 
jected évidence, if received, would hâve influenced the arbitrators to a 
dififerent décision, or had any tendency to afïect their judgment, and 
therefore it does not appear that the appellees were in any wise preju- 
diced by the refusai. In our opinion this is quite beside the mark. 
Whether the arbitrators would hâve regarded the excluded proof as 
important and persuasive, or as whoUy without probative value, is not 
now material. The award in suit is assailed, and has been set aside 
by the trial court, not because the action of the arbitrators was shown 
to be prejudicial, but because that action, however honest and well- 
intentioned, was in disregard of a primary obligation and operated to 
deprive the appellees of their fundamental right to produce évidence 
in support of their contention. In a case like this, where the matter 
in dispute is the proper subject of testimony, the refusai to hear wit- 
nesses raises a presumption of partiality at variance with the central 
idea of arbitration, namely, the submission of a controversy to impar- 
tial détermination. In such a case, if the facts justify, the aggrieved 
party has an undoubted right to hâve the avirard declared invalid, and 
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a suit for that purpose may be maintained without proof that the re- 
jected testimony was calculated to produce a différent resuit. This 
appears to be the settled rule of law everywhere, so far as we are ad- 
vised, not less in South CaroHna than in other jurisdictions. Indeed, 
the principle is very clearly stated in a South Carolina case (Shinnie v. 
Coil, 1 McCord Eq. 478, 482), decided in 1826 and frequently cited with 
approval, in which a number of the prior English cases are reviewed 
and the whole subject discussed at length. The gist of the opinion 
is expressed in the f ollowing quotation : 

"But there are nevertheless certain liniits beyond which even arbitrators 
are not permitted to dispense with tlie rules of law. There are certain funda- 
mental rules for the trial of causes, the disregard of which by any tribunal, 
however organlzed, wlll render their proceedings null and void. Among thèse 
are the right of a party to hâve notice of the time and place of trial ; to 
hâve an opportunity to produce his testimony; to know and hâve an oppor- 
tunity to rebut the testimony offered agalnst him." 

For reasons already stated, it must be held on this appeal that the 
fact of refusai to receive évidence bas been established, and it follows, 
therefore, that the pending suit is maintainable without proof of ac- 
tual préjudice because the law présumes that such refusai is a viola- 
tion of appellee's rights for which the award may be annuUed. 

It is also contended by appellant that it was error to set aside the 
entire award, for the reason that the several matters submitted to arbi- 
tration are separable from each other and could be independently de- 
cided; that the testimony offered and rejected related to only one of 
the disputed questions, namely, the amount of wastage in cutting; 
that, even if the action of the arbitrators was improper as respects this 
particular item, there is no indication of bias or partiality on their 
part in dealing with the other issues, as to which no évidence was offer- 
ed by appellees; and therefore the award should be sustained except 
as to the iînding which may bave been affected by the refusai to receive 
testimony. The opposing argument, among other things, asserts that 
awards hâve been held partly valid and partly invalid only in cases 
where the arbitrators exceeded their authority, as, for example, by de- 
ciding a question not embraced in the submission ; that in such a case 
the authorized portion may be sustained and the unauthorized set aside ; 
but that refusai to hear witnesses renders the entire proceeding void, 
even if separable matters are passed upon, because such refusai takes 
away the inhérent right upon which arbitration is f ounded. 

Whether this distinction, which finds apparent support in the déci- 
sions consulted, is based upon sound and controlling principle, or is 
rather in the nature of a coïncidence, need not now be determined. 
However that may be, we are satisfied that the questions submitted in 
this case are so related and interdependent that the findings of the ar- 
bitrators cannot be separated, by setting aside the most important arid 
sustaining the others, without at least the risk of injustice. The prin- 
cipal matter in controversy was the quantity of timber alleged to bave 
been wasted, and the ruling which invalidâtes the finding upon that 
issue requires, in our judgment, the annulment of the entire award. 

In thus deciding, no reflection is cast upon the integrity and good 
faith of the arbitrators. We assume that tiiey are men of character 
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and standing who honestly believed that the report of the estimators 
and their own investigations enabled them to reach correct conclusions 
without the aid of other évidence. Holding this opinion, they declined 
to hear the testimony which appellees were prepared to ofïer ; and this 
must be held to be a mistake which vitiates their award. 

A careful examination of the record discloses no ground of re- 
versai, and the decree appealed f rom is therefore affirmed. 



PREST-0-LITE CO. T. DAVIS et al. 

DAVIS et al. v. PRESTO-0-LITB CO. 

(Circuit Court of Appeals, Sixth Circuit. July 25, 1914.) 

Nos. 2583, 2584. 

1. Tbads-Mabes and Tbade-Names (§ 70*) — TJnlawful Compétition — Gas 

Containers — Use fok Compeiing Gas. 

Complainant manufactures and sells acétylène gas put up in métal 
tanks of pecullar construction, and also provides an exchange System by 
which an empty tank may be exchanged for a filled one at a small charge ; 
its gas being trade-marked under the name "Prest-O-Llte," and its con- 
tainers being marked "Prest-0-Llte gas tank." Défendants sold, for simi- 
lar use, acétylène gas made by a competitor of complainant and put up in 
différent containers; the competlng manufacturer also having a similar 
ex change System. Défendants filled with the competing gas empty Prest- 
O-Llte tanks acquired by défendants, and in efCect sold to consuraers such 
refiUed tanks, pasting a paper label thereon, from which the purchaser, 
by close attention, might discover that it was not complainant's gas. 
Heli, that complainant's rlght to protection against unfair compétition 
extended to the protection of its exehange System, and that défendant 
was therefore guilty of unfair compétition. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.» 

Unfair compétition In use of trade-mark or trade-name, see notes to 
Scheuer v. MuUer, 20 0. C. A. 165; Lare v. Harper & Bros., 30 C. C. 
A. 376.] 

2. Tbade-Mabks and Trade-Names (| 11*) — Infeinoement — Patented Ae- 

TICLE. 

Where the term "prest-o-lite" not only applied to the sale of acétylène 
gas in patented container tanks for llghting vehicles, but had also become 
known as designatlng complainant's exehange service System, by which 
empty tanks could be exchanged at différent stations in nearly every ordl- 
nary slzed city for a fllled one at a small charge, the word indlcated 
origln or manufacture, and hence, the expiration of the patent on the 
container did not give the public the right to use the name, under the 
rule that on the expiration of the patent the generlc name or description 
under which the patented article has been sold during the term of the 
monopoly passes to the public. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 15 ; Dec. Dig. § 11.*] 

Appeals from the District Court of the United States for the South- 
ern District of Ohio ; Howard C. Hollister, Judge. 

Suit in equity for unlawful compétition by the Prest-O-Lite Com- 
pany against Arthur C. Davis and another, doing business as Gluchow- 

•For ether casM bm aun* topis & i nvmbbb In D«e. & Am. Dlg«. ISOT to âate, A B«i>'t Indazat 



350 215 FEDERAL EEPORTBB 

sky & Davis. From a decree for complainant for less than the relief 
demanded (209 Fed. 917), both parties appeal. Affirmed. 

Keyes Winter, of New York, and Dudley V. Sutphin, of Cincinnati, 
Ohio, for Prest-0-Lite Co. 
Wallace R. Lane, of Chicago, 111., for Davis et al. 

Before KNAPPEN, Circuit Judge, and COCHRAN and TUT- 
TLE, District Judges. 

PER CURIAM. The Prest-0-Lite Company, a manufacturer and 
distributor of acétylène gas for lighting automobiles and other vehicles, 
brought suit to restrain alleged unfair compétition and infringement 
of trade-mark by défendants, who are dealers in automobile accessor- 
ies. Complainant stores its gas in portable steel cylinders lined with 
asbestos, which absorbs a quantity of acétone, which in turn is sat- 
urated with acétylène gas introduced under pressure, the outflow for 
consumption being valve-controlled. The entire package, so fiUed by 
complainant with its gas (the gas being trade-marked under the name 
"Prest-0-Lite"), is furnished the consumer in the first instance. When 
the gas is consumed the tank is, under complainant's long-established 
System, accepted at any one of several thousand agencies or dépôts 
throughout the United States, in exchange for a package fully charged 
by complainant, and on payment of a small fraction of the original 
price of the filled package. Complainant's container is copper-plated 
and bears the words "Presto-0-Lite gas tank," together with its cor- 
porate name as manufacturer, etched in the métal surface of the cyl- 
inder. It also contains a notice licensing its sale and use only when 
filled with gas and acétone compressed by complainant. This restric- 
tive feature was exploited by complainant, by its advertising matter 
and otherwise, at least during the life of the Claude & Hess patent. 
(No. 664,383, December 25, 1900), under which the apparatus in ques- 
tion was manufactured. The patent was held by the Circuit Court of 
Appeals of the Seventh circuit to hâve expired June 30, 1910. Com- 
mercial Acétylène Co. v. Searchlight Gas Co., 203 Fed. 276, 121 C. C. 
A. 474.^ Complainant's trade-mark was registered June 30, 1906. 
The gist of the charge against défendants is that they are recharging 
empty Prest-O-Lite containers with Searchlight gas, the product of a 
competitor of complainant, and in effect selling Prest-O-Lite tanks 
charged with Searchlight gas. The final decree below enjoined défend- 
ants, in substance, from refilling Presto-O-Lite tanks with any material, 
and from dealing in such tanks refilled by others than complainant, 
without in ail cases removing or obliterating complainant's trade-mark, 
and from passing ofif such refilled tanks as Prest-O-Lite gas tanks, ex- 
changes or refiUs. Both parties hâve appealed. 

The grounds, broadly stated, on which défendants contend that com- 
plainant should be denied relief are: (a) That défendants hâve not 
been guilty of fraud or unfair trade ; (b) that the attempt to limit the 
use to which complainant's gas tanks shall be put after their sale by 

1 But see Acme, etc., Co. v. Commercial, et& Co. (C. O. A. 6) 192 Fed. 321. 
S26, 112 C. C. A. 573. 
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complainant is void, whether rested upon trade-mark rights or the Sys- 
tem of exchanging fiUed for empty tanks, under the rule announced in 
John D. Park & Sons Co. v. Hartman, 153 Fed. 24, 40, 82 C. C. A. 
158, 12 L. R. A. (N. S.) 135 (C. C. A. 6), and Miles Médical Co. v. John 
D. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502; 
and (c) that by the expiration of the patent the name, and trade-mark 
"Prest-0-Lite" hâve been dedicated to the public, under the doctrine 
of Singer v. June, 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. 

[1, 2] The published opinion of Judge HolHster, who heard the case 
below (Prest-0-Lite Co. v. Davis [D. C] 209 Fed. 917), so well and 
50 fully considers the first two contentions stated (no référence, how- 
ever, being made to the doctrine of the Singer Case) as to make discus- 
sion by us of the propositions there treated quite unnecessary. We ful- 
ly agrée with his conclusions that défendants hâve been guilty of unfair 
trade and that the doctrine of the Parks Cases cited is not opposed to 
the granting of the relief given. The validity of the attempted license 
restriction agreements under the Sherman Act (Act July 2, 1890, c. 647, 
26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]) or at common law is 
not involved hère. The décision of this court in Coca-Cola Co. v. 
Gay-Ola Co., 200 Fed. 720, 726, 19 C. C. A. 164, is directly in point. 
Relief may saîely be rested upon defendant's interférence with com- 
plainant's rights under its long-established system of exchanges, which, 
as a practical proposition and for its own interests, and without contract 
theref or, it is bound to carry out. Assuming that complainant's trade- 
mark and trade-name hâve not, by the expiration of the patent, be- 
come public property, we agrée with the district judge, and for the 
reasons given by him, that complainant's rights are not adequately pro- 
tected by the affixing of the paper label in question upon packages re~ 
filled vi^ith Searchlight gas, stating that the refilled tank contains acéty- 
lène gas made by the Searchlight Gas Company and not Prest-0-Lite 
gas. 

We think the Singer Case has no application. The rule there an- 
nounced is that on the expiration of a patent the generic name or de- 
scription under which the patented article has been made and sold dur- 
ing the term of the moriopoly (as distinguished from a name merely 
indicative of origin of manufacture) passes to the public, and may be 
used by another, provided unmistakable notice is carried that the arti- 
cle is manufactured by the one actually making it, and not by the pro- 
prietors of the expired patent. For a discussion of this rule, see the 
opinion of Judge Denison, speaking for this court, in Merriam v. Saal- 
field, 198 Fed. 369, 374, 375, 117 C. C. A. 245. 

The case hère does not involve merely the right to sell tanks in the 
form made by complainant and bearing such words as "Prest-O-Lite 
tank" or even "Prest-O-Lite gas tank." The case goes farther. While 
the patent is upon a gas-storing apparatus which includes the valve- 
equipped, closed réceptacle containing acétylène gas in solution, the 
gas is not protected by the patent, either as respects manner of manu- 
facture or spécifie method of compression. Complainant's trade-mark 
is upon its gas in the portable tank, which gas it compresses in its pecu- 
liar way, differing from the Searchlight process. It has never sold 
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its tanks except as part of a complète gas package, ready charged for 
illuminating purposes, and in connection with its System of distribut- 
ing acétylène gas. The trade-mark "Prest-0-Lite," used upon gas 
stored in complainant's containers, thus indicates "acétylène gas pre- 
pared and tanked as the complainant prépares and tanks it in thèse 
spécifie tanks."^ It also carries with it the idea of complainant's ex- 
change service. Thèse effects are not weakened, but rather are 
strengthened, by the fact that tlie "tank" and "system" and "service," 
as well as spécifie features of the package, are known as "Prest-O- 
Lite." The word "Prest-0-Lite" when used upon the charged gas 
package thus indicates origin or manufacture; and so the case is not 
within the doctrine of the Singer Case. 

The same resuit has been reached by the Circuit Court of Appeals 
of the Seventh Circuit in an opinion by Judge Baker, rendered since 
the décision of the instant case below. Searchlight Gas Co. v. Prest- 
O-Lite Co., 215 Fed. 692. 

Complainant appeals because the decree does not forbid sales of 
Searchlight gas in Prest-0-Lite containers which had originally borne 
the trade-mark "Presto-O-Lite," unless the purchaser is given actual 
notice that the package is not a Prest-O-Lite, and is not exchangeable 
by the Prest-O-Lite Company when empty. But we think the prohibi- 
tion against the use of the containers bearing complainant's mark suf- 
ficiently protects its înterests. 

The decree of the district court is affirmed, with costs of the respec- 
tive appeals against the appellants therein. 



LAOT V. McCAFFEETY, County Treasurer, et aU 

(Circuit Court of AppeaLs, Elghtli Circuit. June 2, 1914.) 

No. 3944. 

1. Taxation (§ 608*) — Assessment — Relieï in Eqtiitt. 

The assessment of the property of national banks at its full value 
while other classes of property are assessed at only 60 per cent, of thelr 
fair cash value, though in violation of Eev. St. § 5219 (U. S. Comp. St. 
1901, p. 3502); Const. 0kl. art. 10, §§ 5, 8, and Comp. Laws 0kl. 1909, 
i 7580, does not entitle a national bank to relief in equity unless it ap- 
pears that the erroneous valuatlon was not made accidentally or In- 
advertently with respect to a single pièce or kind of property, but sys- 
tematlcally and intentionally with respect to one or more classes of prop- 
erty with the intention of imposing upon such class an undue burdeu o( 
taxation. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241; 
Dec. Dig. § 608.*] 

2. Appeal and Error (§ 1009*) — Review — Questions of Paot. 

lu a suit to re.strain the collection of a tax, the trial judge's fînding 
that the assessment of complainant's property at a greater percentage of 
Its value than other property was not intentional but due to an error of 

' Judge Ray's expression in Prest-O-Lite Co. v. Avery Llght Co. (0. G.) 161 Fed. at page 650. 
•For other cases eae same topio & { mumbbb lu Dec. ft Am. Dlgs. U07 to iaU. ft Rep'r Indexe» 
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judgment, would not be dlsturbed unless clearly erroneous, In view of 
hls superior knowledge of the local conditions prevailing in his district 
and of the character, standing, and credibillty of résident witnesses. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent Dlg. §§ 3970- 
8978; Dec. Dig. § 1009.*] 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

Suit by Don Lacy, Liquidating Agent of Oklahoma City National 
Bank, against Charles McCafïerty, as County Treasurer of Oklahoma 
County, Okl., and others. From a decree dismissing the bill, complain- 
ant appeals. Affirmed. 

W. F. Wilson, John Tomerlin, and E. E. Buckholts, ail of Okla- 
homa City, Okl., for appellant. 

D. K. Pope, of Oklahoma City, Okl., and George F. Zimmerman, 
of Guthrie, Okl., for appellees. 

Before HOOK, ADAMS, and SMITH, Circuit Judges. 

ADAM S, Circuit Judge. This was a suit brought by the Oklahoma 
City National Bank by Don Lacy, its liquidating agent, to enjoin the 
treasurer and sheriff of Oklahoma county from taking the necessary 
steps for coUecting certain taxes assessed against the bank by the as- 
sessor and board of equalization of Oklahoma City located in that 
county. llie bill charges that notwithstanding the constitutional re- 
quirement of the state of Oklahoma that the property should be as- 
sessed for the purposes of taxation at its fair cash value the assessor 
and board of equalization of that city intentionally and systematically 
undervalued, for the purposes of taxation for the year 1910, a large 
amount of taxable property within the city such as merchandise, real 
estate, horses, cattle, crédits, moneys, automobiles, etc., assessing the 
same at not over 60 per cent, of their actual fair cash value while 
they vahied and assessed the property of complainant and other na- 
tional banks including their capital and surplus, at their fuU cash 
value ; that the resuit of such action was to compel the complainant 
and other national banks to bear an unjust proportion of the burden 
of taxation for that year and to create an unjust and intentional dis- 
crimination against them in f avor of other property ; that the def fond- 
ants, the county treasurer and sheriff, threaten to coUect from the 
complainant the sum of $2,686.53 whereas if its property had been 
assessed as other property was the amount justly collectible from 
complainant would hâve been $1,611.92 only. This amount com- 
plainant allèges it is willing and ready to pay and it prays for an 
injunction reStraining the défendants from enforcing the payment of 
any further sum. The answer of the défendants admits most of the 
allégations of the bill, but dénies specifically that there was any in- 
tentional or systematic undervaluation of the large amount of taxa- 
ble property in the city of Oklahoma City, as alleged by the com- 
plainant, and dénies that it assessed the property of the complainant 
or other national bank at its full face value as so alleged, The repli- 
cation being duly filed the cause was submitted to the court for final 

*For other cases «ee same topic £ } nuusbb ta Dec. £ Am. Digg. 1907 to date, & Rep'r Indexas 
215 F,— 23 
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decree upon the proofs adduced. The court dismissed the bill and 
complainant appeals. 

[1] The Constitution of the state of Okiahoma, section 5, art. 10, 

ordains that taxes shall be uniform upon the same class of subjects. 
Section 8 of the same article ordains that ail property which may be 
taxed ad valorem shall be assessed for taxation at its fair cash value, 
estimated at the price it would bring at a fair voluntary sale. Sec- 
tion 7580 of Snyder's Compiled Laws of Okiahoma, 1909, provides 
that every bank located within this state — 

"whether such bank has been organized under the banklng laws of thls state, 
or of any other territoi-y or state or of the United States, shall be assessed 
and taxed on the value of their shares of stock therein in the county, town, 
district, village or clty, v?here such bank or banklng association Is located, 
and not elsewhere, * * * subject however, to the restriction that taxa- 
tion of such shares shall not be at a greater rate than is assessed upon any 
other moneyed capital in the hands of individual citizens of thls 
Btate." • ♦ » 

Section 5219 of the Revised Statutes of the United States provides 
among other things that: 

"The Législature of each state may détermine and direct the manner and 
place of taxiug ail the shares of national banklng associations located within 
the state, subject only to two restrictions, that the taxation shall not be at 
a greater rate than i^ assessed upon other moneyed capital in the hands of 
individual citizens of such state." • » • 

From thèse various provisions of applicatory law it is manifest 
that if complainant's property and other property of its kind was 
assessed for the purposes of taxation at a greater rate than the prop- 
erty of other corporations and individual citizens was assessed, it 
was in contravention of the constitutional and statutory law of the 
state and of the United States and of course was unlawful, but that 
fact in itself would not entitle complainant to resort to a court of 
equity to secure relief ; it must f urther appear that the assessing of- 
ficers made the erroneous valuation not accidentally or inadvertently 
with respect to a single pièce or kind of property, but systematically 
and intentionally with respect to one or more classes of property, with 
the intention of imposing upon that class of property an undue burden 
of taxation. Cummings v. National Bank, 101 U. S. 153, 25 L. Ed. 
903 ; Pittsburgh, etc., Railway Co. v. Backus, 154 U. S. 421, 14 Sup. 
Ct. 1114, 38 L. Ed. 1031; Coulter v. Louisville & Nashville R. R. 
Co., 196 U. S. 599, 25 Sup. Ct. 342, 49 L. Ed. 615; Raymond v. 
Chicago Traction Co., 207 U. S. 20, 28 Sup. Ct. 7, 52 U. Ed. 78, 12 
Ann. Cas. 757; Taylor v. Louisville & N. R. Co., 31 C. C. A. 557, 
88 Fed. 350. 

The doctrine was concisely and comprehensively stated by this court 
in the case of Atchison, T. & S. F. Ry. Co. v. Sullivan, 97 C. C. A. 
1, 6, 173 Fed. 456, 461, thus: 

"A systematlc and intentional under or over assessment of one or more 
classes of property in violation of the law, whereby one or more classes of 
property is to be made to bear an undue proportion of the burden of taxa- 
tion, présents a good cause of action for relief from the payment of the un- 
just part of the proposed tax." 
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[2] In récognition of this established principle of law the pleadings 
in this case tendered the simple and controUing issue of fact, whether 
there was such a systematic and intentional undervaluation of the 
property specified. The court below heard the conflicting évidence 
producerl by the parties and after a critical analysis of it stated its 
conclusion thus: 

"As to the under assessment of a large portion of the property In Okla- 
homa City for the year 1910, the évidence adduced preponderates in favor of 
the plaiiitjff. Nevertheless, this court is not convineed frora the proof that 
this was intentional on the part of the offlcers chargea wlth the difficult and 
responsible duty of valuing the property, but is persuaded and will find that 
so far as the under assessments are hère subject to complaint, they proceed 
In gener.-U froin error of Judgment Besides, the évidence discloses no agree- 
meiit or concert among the officers to départ from the requirements of the 
law, nor uny System or rule of scaling values of property below fair cash 
worth." 

By reason of hîs superior knowledge of the local conditions pre- 
vailing in his district and of the character, standing, and credibility 
of résident witnesses whose testimony he heard, the learned trial 
judge was peculiarly fitted to pass on a controverted issue of fact 
like that presented in this record, and we should hesitate to overrule 
his judgment except in the case where error most clearly appears. 
In the case of Blank v. Aronson, 109 C. C. A. 327, 330, 187 Fed. 241, 
244, we stated the rule thus : 

"It is the settled law of this court that where a chancelier bas consldered 
conflicting évidence and ruade his flndings of fact and decree thereon they 
will be titated as presumptively correct, and wlll not be disturbed, unless 
an obvions error has Intervened in the application of the law, or some serions 
mlstake has been made in the considération of the évidence." 

See, also, to the same effect, Thallman v. Thomas, 49 C. C. A. 317, 
111 Fed. 277; Hussey v. Richardson-Roberts Dry Goods Co., 78 C. 
C. A. 370, 148 Fed. 598, 602, and cases cited. 

Moreover, a wise public policy most obviously demands that the 
discharge of duty by administrative officers charged with the responsi- 
bility of providing necessary revenue for the support of government 
ought not to be interfered with on any doubtful showing of error 
on their part, but only when wrongful, illégal and injurious conduct 
is made clearly to appear. 

Tested by the foregoing rules the Hecree of the District Court must 
be affirmed. 



WOOD et al. v. SPRING GARDEN INS. CO. OF PHILADELPHIA, PA. 

(Circuit Court of Appeals, Pourth Circuit. May 11, 1914.) 

No. 1204. 

1. iNsriîANOE (§ 81*) — Agents — Insueing Own Pbopbrtt. 

Where an agent of an Insurance company insures his own property foi 
his own benefit, it is his duty to notlfy the insurer of his ownership aa 
an élément of the risk. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 106; Dec. Dig 
§ 81.*] 

•For other oases see same toplo & 5 numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. InsubaNce (§ 668*) — Insubance Agents — Insubino Oww Pbopeett — No- 
tice TO Insubee. 

In an action on a flre policy Issued by an agent on hls own property, 
évidence held to require submission to the jury of the question whetber 
the agent gave sufficlent information to the insurer to charge it wlth no- 
tice that the agent vcas the owner of the property. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1556, 1T32- 
1770; Dec. Dig. § 608.*] 

Rose, District Judge, dissenting. 

In Error to the District Court of the United States for the Eastem 
District of Virginia, at Richmond ; Edmund Waddill, Judge. 

Action by T. Gilbert Wood, suing for himself and others, against 
the Spring Garden Insurance Company of Philadelphia, Pa. Judg- 
ment for défendant, and plaintiffs bring error. Reversed. 

George E. Caskie, of Lynchburg, Va. (Caskie & Caskie, of Lynch- 
burg, Va., on the brief), for plaintiffs in error. 

George Bryan, of Richmond, Va., for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

WOODS, Circuit Judge. [1] The fîrst trial of this action on a fire 
insurance policy resulted in a judgment for the plaintiff, Wood; but 
the judgment was reversed in this court and the cause remanded for a 
new trial, the court holding that a verdict for the défendant should 
hâve been directed because the évidence showed that Wood was the 
agent of the défendant insurance company and issued a policy on his 
own property describing it as Playtokah Inn, without notice to the 
company of his ownership. On this point the court said : 

"The position of an agent of an Insurance company who issues a policy to 
himself is one that calls for the utmost frankness of deallng between himself 
and his company. He has a right to apply to his company to insure hls prop- 
erty, but when he is deallng wlth himself he should be careful to see that 
there can be no question as to the fact that his principal is fully informed of 
the rislî, and especially of that material élément in the rlsk involved in the 
ownership of the property. The défendant in error as the plaintiff below sued 
upon a contract made wlth himself. To support his allégation he produced 
the policy made to the Haytokah Inn. In the opinion of this court he was 
not entitled to recover upon this policy unless he could show clearly that his 
principal was advised when as its argent he sought to make it accept the pol- 
icy and undertake the rlsk that the words 'Haytokah Inn' referred to T. Gil- 
bert Wood, aud that he was in reallty the beneûciary." 

On the second trial the défendant set up the following as its sole 
défense : 

"That the plaintiff was the agent of the défendant and Issued the poUey in 
suit to himself for his own benetit, and did not Inform the défendant of the 
rlsk, including his ownership of the property." 

After hearing the évidence on this issue, in the light of the former 
décision of this court, the District Judge directed a verdict for the de- 
fendant. There are a number of assignments of error, but the dé- 
cision turns upon the correctness of the view of the District Judge that 
the évidence offered by the plaintiff to show that he did inform the de- 

"For other cases see same toplc & § numbeb m Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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fendant Company of his ownership of the property was no stronger 
than it was on the former trial, and that therefore the former judg- 
ment of this court required a verdict for the défendant. 

[2] As the case is to go back for a new trial, detailed discussion 
of the évidence is not appropriate; but we cannot doubt that the évi- 
dence of the plaintiff on the second trial was substantially différent 
and strong enough to require submission of the issue of notice to the 
Company of the plaintiiï's ownership. Wood was appointed agent of 
the défendant company at Burkeville, Va., on January 26, 1909, by 
E. A. Young, who signed the appointment as state agent for the com- 
pany. On July 10, 1909, Wood wrote the first policy on the hôtel 
owned by him called in the policy Haytokah Inn. The policy was 
issued to Haytokah Inn without other statement of ownership. Some 
time after this policy had expired, Wood issued in like terms the policy 
now in suit, numbered 5105 and dated December 25, 1909. 

In each instance, Wood retained the policy in his possession, but 
sent to the stamping office in Richmond, representing the défendant 
and a number of other companies, a correct mémorandum of the usual 
particulars of the policy, except that it stated the issuance of the pol- 
icy to Haytokah Inn without indication of individual ownership. The 
stamping office, after passing on the rate and other more or less formai 
matters, stamped with its approval the mémorandum sent by Wood 
and forwarded it to the home office in Philadelphia. 

On both trials there was évidence sufficient to go to the jury that 
Young, -who turned out to be the spécial agent of his company, received 
information from Wood and from others, first that Wood was about 
to build a hôtel and afterwards that he was the owner of the hôtel or 
had an interest in it; and that Young undertook to authorize the in- 
surance, with this information before him. Even on this point the évi- 
dence was more definite on the second trial than on the first. But the 
main point is that on the second trial there was strong évidence not 
adduced at the first trial to the efïect that Young as spécial agent for 
the défendant company had f ull authority not only to employ and dis- 
miss local agents, but to represent the company generally, to authorize 
insurance, and to waive the usual conditions of the company's policies. 

Examination of the record leads to the conclusion that there was 
évidence frorh which the jury might with good reason infer that Young 
was an agent empowered to consent that Wood should insure his own 
property in the company, and that notice to Young was notice to the 
company; and that as such agent Young sanctioned and solicited the 
insurance for the company after he had received sufficient information 
as to Wood's ownership. But the évidence was not so convincing on 
ail of thèse points as to warrant the court in directing a verdict for 
the plaintiff. 

The judgment must therefore be reversed, sud the cause remanded 
for a new trial. 

Reversed. 

ROSE, District Judge, dissents. 
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BUTLER et al. v. JOHANNSEN, 

(Circuit Court of Appeals, Fourth Circuit June 10, 1914.) 

No. 1237. 

CoLUSioN (§ 95*) — Steamer and Schooneb in Tow — Fault or Tug. 

The decree of a district court afflrmed, which found on confllctlng évi- 
dence that a tug which had inade fast to a schooner in a narrovv chan- 
nel, for the purpose of moving her to a pier when it should be vacated by 
a steamer, was solely In fault for a collision between the steamer and 
schooner when the former nioved away and was attempting to pass, on 
the ground that the tug unnecessarlly started moving the schooner In- 
stead of walting uritil the steamer had passed. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. §§ 200-202 ; Dec. 
Dlg. § 95.* 

Collision with or between towing vessels and vessels in tow, see note to 
The John Englls, 100 C. C. A. 581.] 

Appeal f rom the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit in admiralty for collision, by Gerhard Johannsen, master of 
the steamship Wegadesk, against the steam tug Curtis Bay, the Curtis 
Bay Towing Company claimant, and the schooner Edward B. Winslow, 
Henry W. Butler, master, claimant, with cross-libels. Decree against 
the tug Curtis Bay, and its claimant appeals. Affirmed. 

For opinion below, see 206 Fed. 919. 

Harry N. Abercrombie, of Baltimore, Md. (Jacob France, of Balti- 
more, Md., on the brief), for appellants. 

John W. Griffin, of New York City (Haight, Sanford & Smith, of 
New York City, on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

WOODS, Circuit Judge. The schooner Edward B. Winslow, in 
tow of the tug Curtis Bay, and the steamship Wegadesk came into col- 
lision in the channel of Curtis Bay, an arm of the Patapsco rXer, in 
the afternoon of April 21, 1913. The libel on behalf of the Wegadesk 
and the cross-libels on behalf of the Curtis Bay and the Edward B. 
Winslow having been Consolidated, the District Judge, after discus- 
sion of the évidence, in an extended opinion held the tug Curtis Bay to 
be solely at fault and responsible to the Wegadesk for damages to the 
amount of $4,382.73 and interest. The appeal involves no question of 
law, but draws in question the court's conclusions of fact on the con- 
flicting évidence. 

The Wegadesk, 365 feet long and 52 feet beam, had taken on 6,600 
tons of coal at the coal pier of the Baltimore & Ohio Railroad. The 
Edward B. Winslow, 400 feet long and 50 feet beam, was lyfng off 
waiting to dock at the same pier as soon as the Wegadesk should leave. 
About 4 o'clock in the afternoon, the Curtis Bay went alongside the 
Winslow and made fast for the purpose of taking her to the pier. The 

*For other cases see same tppic & 5 numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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chaiinei at the point of collision is about 400 feet wide, and afforded 
scant water space for the Wegadesk to get out and safely pass the 
Winslow. The Wegadesk having its bow to the shore at the pier, it was 
necessary for it to turn around bef ore it could get through the channel 
into the open river. In this mOvement it was aided by the tug Dal- 
zelline. Just after the tug had left and the steamer had straightened in 
her course, the collision occurred. The claim of the Winslow and 
the Curtis Bay is that they had stopped far enough away not to inter- 
fère with the maneuvers of the steamship, and had been practically 
still for about 20 minutes, when the steamer went directly into the 
Winslow, although that ship was plainly visible, and although the Cur- 
tis Bay sounded warning whistles. This claim is supported by the tes- 
timony of several witnesses, but it dépends chiefly on the credence to 
be given to that of the master of the Curtis Bay, who was in charge of 
the tug and the schooner. 

On the other hand, the witnesses on behalf of the Wegadesk testified 
that the Curtis Bay and the schooner, having been motionless and sup- 
posed by the master of the Wegadesk and the pilot in charge of her to 
be still so, without warning moved across the course of the steamer; 
that the schooner was between the tug and the steamer so that the tug 
which controlled could not be seen by the master or the pilot of the 
steamer; that they were watching carefully but did not discover the 
movement of the Winslow until it was too late to avoid the collision, 
although they immediately put their engines f ull speed astern. 

Counsel agrée that the décision dépends entirely on the credibility of 
the witnesses, eonsidered in the light of the surrounding conditions. 
Careful examination of the record and of the elaborate analysis of the 
évidence by counsel discloses some inconsistencies and improbabilities 
on both sides, but it leads to the conviction that the fault was that of 
the master of the Curtis Bay. He saw plainly that the Wegadesk was 
executing a difficult maneuver and needed full water space. He had 
been still, and he ought to hâve had in mind that, as the tug could not 
be seen from the Wegadesk, the master and pilot of the steamship in 
motion would not readily discover any movement of the Winslow. 
There was no need for immédiate movement of the Winslow, and, in 
view of the scant space, due care required that she should remain mo- 
tionless or move away from the steamer. The strong prépondérance 
of the disinterested testimony is to the effect that, under thèse circum- 
stïmces, the master of the tug did move the schooner and tug into the 
course of the steamship without warning. But, even if he had given 
warning, he would be in fault because there was no urgent need for 
him to be in haste to get to the pier and there was obvious péril in 
moving across the bow of the Wegadesk. 

The explanation given by the master of the tug that the Wegadesk di- 
rected her course straight for the Winslow in full sight of her must be 
rejected because it is opposed to the prépondérance of the testimony, 
and because it would hâve been purposeless foUy on the part of the 
master. Such a course would hâve sent the ïhip into inévitable colli- 
sion with the Winslow or on the beach beyond. 

There are other détails of évidence supporting the conclusion of the 
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District Judge, who had the spécial advantage of hcaring and seeing 
the iittportant witnesses for the appellant ; bût this is enough to show 
that it is not opposcd to the prépondérance of the évidence, and there- 
f ore must be adopted by this court. 
Affirmcd. 



HOGG 7. MAXWELL et aL 

(Circuit Court of Appeals, Second Circuit June 30, 1914.) 

No. 254. 

CouKTS (§ 307*)— United States Courts — Jubisdiction — Stipulations. 

A stipulation at the opening of a trial that plaintifC was a "résident" 
of a State other than Uiat of which défendants were dtlzens, was insufB- 
dent to show jurisdiction in a fédéral court in a case where the jurisdic- 
tion depended upon diverse citizenship. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 850-854; Dec. 
Dig. § 307.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dallagham, 27 C. C. A. 298.] 

Ooxe, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the South- 
ern District of New York. Reversed. 

W. G. Cooke, of New York City, for plaintiff in error. 

H. W. Simpson, of New York City, for défendants in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. January 28, 1905, différences having arisen 
between the plaintiff and her late husband, an agreement under seal 
to live separately was entered into between them and certain trustées, 
whereby her husband agreed to pay the plaintiff or the trustée for 
her $5,200 a year in equal quarterly installments as her separate estate 
during bis life and to make effectuai provision in his will for continu- 
»ng the same during her life or until her remarriage. January 31st 
he did make such a will and died June 5, 1911. February 4, 1913, the 
plaintiff began this action against the executors of the will to recover 
damages in the sum of $200,000, alleging that her husband, in con- 
sidération of her refraining from bringing an action for séparation, 
promised that he would enter into an agreement with her which would 
secure her one-third of his income, and, relying on his représentation 
that it was about $15,000 a year, she had entered into the agreement 
aforesaid, but that upon his death she for the first time learned that 
his income was, at the time the agreement was executed and down 
to the time of his death, between $70,000 ^nd $100,000. 

The complaint allèges that the plaintiff is a résident and citizen of 
the State of New Jersey. 

The answer denied any knowledge or information sufificient to 
form a belief as to substantially ail the allégations except that the 
agreement pleaded had been executed. 

*For other cases see same topic & § numbbb in Dec. & Anj. Diss. 1907 to date, & Rep'r Indexes 
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When the cause came in for trial, the défendant stipulated that 
Hogg's annual income at the time the agreement was executed was 
$60,000, and that the résidence of the plaintiff was in_ the state of 
New Jersey. There was nothing to show the citizenship of the de- 
fendants. The plaintiff's counsel in opening the case said that her 
claim was for the différence between $5,200 and $20,000 during her 
husband's life and the cost of an annuity of $20,000 for her expecta- 
tion of Hfe, calculated on the mortality tables at the time of her hus- 
band's death. 

The défendants' counsel moved to dismiss on the complaint and 
the opening upon the ground, among others, that the complaint did 
not state a cause of action and that the damages were incapable of 
légal ascertainment. Judge Martin granted the motion, principally 
upon the latter ground. 

The case should hâve been dismissed for want of jurisdiction be- 
cause the stipulation that the plaintiff was a résident of New Jersey 
was quitc insufficient. Citizenship of the plaintiff in New Jersey and 
of the défendants in New York was necessary to give the court juris- 
diction. Newcomb v. Burbank, 181 Fed. 334, 104 C. C. A. 164. 

Judgment reversed. 

COXE, Circuit Judge, dissents. 



NOTASEME HOSIERT CO. T. STBAUS et al. 

(Circuit Court oi Appeals, Second Circuit May 14, 1914.) 

No. 285. 

Tbade-Marks and Trade-Nakes (§ 98*) — Uneaie Compétition — ^Accountin» 
roE Peofits. 

A decree holding défendants llable for profits realized from unfalr com- 
pétition, by using a label so like complainant's as to be deceptive, af- 
firmed on the ground that during the time for which profits were allowed 
défendants were chargeable with Intentional fraud. 

[Ed. Note. — For other cases, see Trade-Marlis and Trade-Naraes, Cent. 
Dlg. § 112 ; Dec. Dig. § 98.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. MuUer, 20 C. C. A. 166 ; Lare v. Harper & Bros., 30 C C. A. 
376.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Notaseme Hosiery Company against Isidor 
Straus and Nathan Straus, trading as R. H. Macy & Co Decree for 
complainant, and défendants appeal. Affirmed 

For opinion below, see 209 Fed 495. 

E. E. Wise, of New York City, for appellants 

E. H. Fairbanks, of Philadelphia, Pa., for appelleè. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

•For other cases see «une topic & { numbeb io Dec. & Am. Dlgs. 1907 to date. A Rep'r Indexes 
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WARD, Circuit Judgé. The complainant, a corporation of thé statô 
of Pennsylvania, filed its bill agaîttst the défendants, citizens of the 
State of New York, residing in the Southern District thereof, for irt-' 
fringement of its trade-mark and for unfair compétition. The Dis- 
trict Judge dismissed the bill, and «pofi appeal this court held that 
the labels were so alike that it was oWiôOs confusion of goods must 
result. We sustained the charge of unfair compétition. 201 Fed. 
99, 119 C. C. A. 134. Accordingly the decree was reversed, and the 
District Court directed to.éntef a decree in favor of the complainant, 
with the usual injunction and accounting against the défendants. 

It appears that the complainant's and défendants' labels were both 
designed by the same person, and that the défendants, though they put 
their goods on the market in March, 1908, were wholly unaware of the 
complainant's label until Decembêf 1, 1909. 

The master awarded to the complainant the profits fflade oh sales ôi 
tbis infringing hosiery from July 3Ôy 1908, to February 1, 1913, 
amounting to $15,411.29. Upon exceptions to his report Judge La- 
combe struck out profits down to January 1, 1910, from which time 
he held the défendants guilty of a deliberaté' intention to enter into 
unfair compétition, because they continued to usé their label after they 
had been advised of the complainant's and had ample time to change' 
it. This reduced the decree to $9,839.73. The défendants appeal, on 
the ground that profits in cases of unfair compétition are recoverable 
only when there is intentional fraud. Assuming this to be so, we are, 
in view of our previous décision, cornpelled to find that- there was 
fraudulent intent. 

The decree is afiirmed. 



OTTUMWA BOX CAR LOADEK CO. V. CHRISTT BOX CAR LOADÈR ÔO. 

(Circuit Court of Appeals^ Eightb' Circuit May 7, 1914.) 

No. 40401 

(SyïïaliM hy fhe Cottrt.) 

1. Tbial <§ 83*) — Objection to Evidence— Sxtf*icienct — Waiveb. 

The fallure by the terms of the objection' to give fair notice to opposlng 
counsei of the reasoh for the objection to évidence, whlch the latter could 
easily hâve avoided while introducing his testîmony, is a waiver of that 
objection. 

[Ed. Note.— For other cases, see Trial, Cent. ï)ig. §§ ia3-210; Dec. Dig. 
g 83.*] 

2. Appeal and Eeeob (i 242*)^-Mattebs • KEvïEWAfiiiE— Rtjlinqs on Objec- 

tion. 

A ruiing by the trial court upon objectldns tb évidence in equity must 
be obtained or refused and exception tàlî'en, and thèse proeeedings made 
of record, to warrant a considération of the questions they suggest in an 
appellate court 

[Ed. Note.— For other cases, see Appeal and Brror, Cent Dig. 5§ 1417- 
1425; Dec. Dig. § 242.*] 

"For other cases see same toplc & i mvmbsb lu Dec, & Afiii Dlgs. 1907 to- date, & Rep'r Indexea 
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3. Patents (§ 62*)— Anticipation — Testimont to Bstablish — Eequisites. 

The testimony of a former employé of a patentée, more than a décade 
after the date of the patent, that he himself made the invention, and the 
testimony ot others that about the time the device was patented he made 
statements to that effect to tliem, is insufficient to establish that fact in 
the face of testimony to the contrary of the patentée and other witnesses. 
Testimony to establish such an anticipation must he clear and conclusive. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 78; Dec. Dig. 
§ 62.*] 

4. Patents (§ 26*) — Cosibination of Old Eléments. 

A new combination of old éléments, whereby a new and useful resuit 
Is produced or an old resuit is attained in a more facile, economical, and 
efBcient way, may be as securely protected bj a patent as a new ma- 
chine or composition of matter. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30 ; Dec. Dig. 
§ 20.* 

Patentability of combinations of old éléments as dépendent on résulta 
attained, see note to National Tube Co. v. Aiken, 91 C. C. A. 123.] 

5. Patents (§ 26*) — Rigîjt to Patent — Independent Inventions. 

Where the advance tovs'ard the thing sought is graduai, and several in- 
ventors independently form several combinations which accomplish the 
gênerai resuit with varying degrees of operative success, each is entitled 
to his own combination as long as It differs from those of his competitors 
and does not include theirs. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. Dig. 
§ 26.*] 

6. Patents (§ 245*) — Infbingement — Doctrine of Meciianical Equivalents 

— Application, 

The doctrine of mechanical équivalents is governed by the same rules 
and has the same application in a case in which the infringement of a 
patent for a combination is in question as in cases where the issues are 
over the infringement of patents for machines or compositions of matter. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 386; Dec. Dig. | 
245.*] 

7. Patents (§ 64*) — Combinations — Anticipation. 

It constitutes no anticipation and no défense to a clalm of Infringe- 
ment that one or more éléments of a patented combination, or one or 
more parts of a patented improvement, may be found in one old patent 
or publication and others In another and still others in a third. 

It is indispensable that ail of them, or their mechanical équivalents, be 
found in the same description or machine where they accomplish sub- 
stantially the same resuit by substantially the same means as does the 
patented combination. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 79; Dec. Dig. 
§ 64.*]- 

8. Patents (§ 168*) — Claims — Acquiescence in Rejection — Estoppel. 

While one who acquiesces in the rejection of his claim on références 
Is estopped from maiutaining that an amended claim covers the combina- 
tions and devices shown in those références, or that It has the breadth of 
the rejected claim, this is the limit of the estoppel. 

He is not estopped from claiming and securing by an amended claim 
every Improvement and combination he has invented that was net dis- 
closed by the références on which his original claim was rejected. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 2431^, 244; Dec. 
Dig. § 168.*] 

*For other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Bep'r iDdexea 
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9. Patents (§ 167*) — Constetiction — Spécification and Claims. 

The speclflcatlon of a patent which forms a part of the same appllca- 

' tlon as Its daims must be read and construed with the latter, not for 

the purpose of expanding, nor for the purpose of llmiting or contractlng 

the elalms, but for the purpose of ascertaining their true meaning and 

the Intention of the parties when they were made and allowed. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 243; Dec. Dlg. 
S 167.*] 

10. Patents (§ 167*) — Construction — Spécification and Claims. 

General language In a clalm, whlch points to an élément or devlce more 
fully described in the spécification and drawings of whlch It is a part, is 
limlted to such an élément as is there described. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 243; Dec. Dig. 
§ 167.*] 

11. Patents (§ 328*) — Validity — Infringement. 

Claims 1 and 2 of letters patent No. 648,897, Issued May 1, 1900, to 
Joseph M. Christy for a box car loader are yalld and infringed. 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 

Suit by the Christy Box Car Loader Company against the Ottumwa 
Box Car Loader Company. From decree for plaintifif, défendant ap- 
peals. Afifîrmed. 

Wallace R. Lane, of Chicago, 111., for appellant. 

J. Ralph Orwig and Charles Hutchinson, both of Des Moines, lowa 
(Orwig & Bair and Clark & Hutchinson, ail of Des Moines, lowa, on 
the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and RINER, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree that 
Joseph M. Christy was the first and sole inventor of that combination 
of mechanical devices constituting a box car loader which was patented 
to him by letters patent No. 648,897, issued May 1, 1900, that this 
patent had been assigned to the plaintiff below, the Christy Box Car 
Loader Company, a corporation, that the défendant below, the Ottum- 
wa Box Car Loader Company, a corporation, had infringed the rights 
secured by the first and second claims of this patent, and that it was 
thenceforth enjoined from se doing. 

[1] The défendant first contends that the court below should hâve 
found that the patent had never been assigned to the plaintiff because 
the signatures to the two assignments, one from the patentée to Ellen 
M. Christy and the other from Ellen M. Christy to the plaintiff, were 
not proved by the subscribing witnesses thereto, but by the testimony 
of Joseph M. Christy. That objection, however, was not made when 
the testimony of Christy and the certified copies of the assignments 
were introduced in évidence, and it was thereby waived. The plaintiff 
presented the original assignn^ents for the inspection of counsel for 
the défendant, proved that the signatures to them were genuine by the 
testimony of Christy, and introduced in évidence certified copies of 
the records of them in the Patent Office. The only objection was 

*For other cases se» same topic & i numseb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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made bef ore the examiner who was taking the évidence, and it was that 
the original assignments and certified copies were not proved, were in- 
compétent to effect the transfer of the patent, and a motion was made 
bef ore the examiner to strike out ail the testimony of Christy in rela- 
tion thereto as incompétent. Conceding, but not admitting, the rule of 
évidence counsel invokes, to the effect that Christy was not a compé- 
tent witness to prove the signatures to the assignments until the plain- 
tiff established the fact that the subscribing witnesses to those assign- 
ments were dead or unavailable, the objection made was insufficient to 
invoke this rule, because it failed to suggest to opposing counsel or 
the court the technical objection upon which counsel rely. The failure 
to give fair notice to opposing counsel of the grounds of an objection 
to évidence, which the latter could easily hâve avoided while introduc- 
ing his testimony, is a waiver of that objection, Guaranty Co. of North 
America v. Phénix Ins. Co., 124 Fed. 170, 175, 59 C. C. A. 376, 381, 
and the title to the patent was suffîciently proved by the testimony of 
Christy to the signatures, the présentation of the originals to opposing 
counsel, and the introduction of the certified copies from the Patent 
Office. 

[2] Moreover, the objection which has been considered was never 
called to the attention of the court below, or ruled by it, and an appel- 
late court cannot déclare that the trial court erred in a ruling that it 
has never made upon a question never presented to it. Objections to 
évidence and motions noted by an examiner in the taking of testimony 
in equity must be ruled by the court, and exceptions must be taken to 
those rulings, and both rulings and exceptions must be made a part of 
the record before they become reviewable in the court above. Goodwin 
V. Fox, 129 U. S. 601, 630, 9 Sup. Ct. 367, 32 L. Ed. 805; Gorham 
Mfg. Co. V. Emery-Bird-Thayer Dry Goods Co., 104 Fed. 243, 43 C. 
C. A. 511. 

[3] It is contended that the court below should have found that 
John Moses, and not Christy, conceived and constructed the combina- 
tion of mechanical devices which constituted the box car loader pat- 
ented to Christy. When the first box car loaders were constructed on 
the principle of the combination described in the patent in suit, Christy 
was the président and manager of the Christy Coal Company, and was 
operating their mines, and Moses was one of his employés. Christy 
directed Moses to construct thèse loaders, and superintended his work. 
Moses was his master mechanic. After the loaders were completed 
Christy applied for and obtained a patent for the combination they em- 
bodied in his own name. His application was filed July 26, 1898, and 
his patent issued May 1, 1900. Moses never instituted any légal or 
équitable proceeding to question Christy's invention of thèse combina- 
tions, or his title to the patent, but in March, 1913, after this suit was 
brought, he testified on behalf of the défendant below that he was, and 
that Christy was not, the inventor thereof, and several witnesses came 
at the call of the défendant to testify that Moses claimed in conversa- 
tions with them, about the time the loaders were constructed or shortly 
thereafter, either that he or he and Christy conceived the principle 
of and made the combination they illustrate. Moses also testified that 
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in 1902, in consummating the purchase of a house, he signed a writ- 
ten agreement to buy it and to surrender therefor a note indorsed by 
Christy and ail daims he held in or against the patent. On the other 
hand, Christy and other witnesses came to say that he conceived the 
principle of the leader patented to him and directed its embodiment 
by R'îoses, his employé, in the machine. The testimony on this issue 
is therefore conflicting. The légal presumptions, that arising from 
the patent and that arising from the undisturbed title and use of the 
patented monopoly by Christy and his successors in interest for more 
than a décade, are in favor of the claim of the patentée. Christy 
was the man who vvas seeking and who needed a box car loader, and 
Moses was his employé, hired and paid to do as he directed. It is 
easy for one, employed to construct a machine upon a principle dis- 
closed by his employer, to come to think and to say as he works out 
the mechanical détails, and afterwards to believe and testify, that the 
invention itself was his. But testimony of this nature produced by 
an alleged infringer, to destroy a patent unchallenged for years, ought 
not to prevail unless it is clear and conclusive. Thomson-Houston 
Elec. Co. V. Winchester Ave. Ry. Co. (C. C.) 71 Fed. 192, 199 ; East- 
ern Dynamite Co. v. Keystone Powder Co. (C. C.) 164 Fed. 47, 56; 
United Shirt & Coliar Co. v. Beattie, 149 Fed. 736, 79 C. C. A. 442, 
447. Ail the testimony upon this issue bas been read and weighed, 
but it fails to convince that Moses was the original inventor of the 
patented combination, much less to persuade that the court below fell 
into any error of law or made any such mistake in its considération 
of the évidence as can overcome the strong presumption that its find- 
ing and decree upon this conflicting évidence was correct. Warren v. 
Burt, 58 Fed. 101, 106, 7 C. C. A. 105, 110; Gorham Mfg. Co. v. 
Emery-Bird-Thayer Dry Goods Co., 104 Fed. 243, 244, 43 C. C. A. 
511, and cases there cited. 

It is specified as error that the court below decided that the patent 
was valid, and that the défendant infringed it. Modem box cars 
are about 40 feet long. Coal must be loaded into the ends of thèse 
cars, and the art is to receive this coal from a chute inserted in one 
door of the car and load it into the extrême ends of the car with ma- 
chinery, without shoveling or handling it by manual labor. The plain- 
tiff and the défendant are and hâve been competitors in the business of 
making and selling box car loaders. For many years the plaintifï has 
made and sold the combination patented to Christy on May 1, 1900, 
upon his application of July 26, 1898. The défendant has made and 
sold a combination operated on the principle described in letters patent 
No. 632,202, issued to Phillips and Hunt, August 29, 1899, on an appli- 
cation filed December 22, 1898. About the year 1912, however, just 
before this suit was instituted, the défendant commenced to make and 
sell box car loaders made on the principle described, and embodying 
the combination disclosed in the patent to Christy, and it is the manu- 
facturing and selling of thèse loaders that the court below has en- 
joined. 

The principle or mode of opération of the Christy combination 
is to receive the coal as it descends from the chute on a moving endless 
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carrier about eight feet long, consisting of steel cross pièces placed so 
near together that no coal can f ail through between them, and attached 
at their ends to the links of two endless chains which run over and are 
driven by sprocket wheels at the ends of the carrier, which are 
mounted on the side plates of a carrier frame capable of turning in a 
horizontal plane. The sprocket wheels, and hence the endless carrier, 
are driven by an engine or other suitable power, and are capable of 
throwing the coal as it strikes the platform to the extrême end of the 
largest box car, or to any less distance. By a reversai of the engine 
or power the carrier may be made to throw the coal to the opposite 
end of the car. The carrier is provided with upstanding partitions 
which catch the coal, prevent it from sliding on the carrier, and assist 
in throwing it to the end of the car. The combination devised by 
Christy to avail himself of this principle or mode of opération con- 
sisted of a main frame mounted on trucks on a permanent platform 
on the side of the car opposite the coal chute, so that the end of this 
main frame upon which the carrier was mounted on a frame capable 
of turning in a horizontal plane could be moved by an engine çiounted 
upon the outer end of the main frame, or by a belt or other similar de- 
vice, driven by suitable power into the car so that the carrier would 
stand under the coal chute when it had been inserted from the opposite 
side of the car, a carrier frame, so mounted on the main frame that it 
could be readily turned in a horizontal plane, an endless carrier made 
of crosspieces of steel, placed so close together as to prevent fine 
coal from f alling between them, attached to the links of endless chains 
driven by sprocket wheels on shafts supported by the sides of the 
carrier frame, driven by the engine or other suitable power at such 
speed as to throw the coal when it fell on the endless carrier to the 
end of the largest box car, or to any less distance, as desired. The 
carrier frame and the carrier in Christy's combination are about 
eight feet long, are introduced into the car endwise, and then turned 
until they stand lengthwise of the car. The carrier is provided with 
upstanding crosspieces or partitions to prevent the coal from sliding 
along the carrier and to carry and throw it as desired, and it is capable 
of moving at great speed from 400 feet to 1,000 feet per minute, or 
at such less speed as may be desired. 

The principle or mode of opération of the Ottumwa loader, made 
and sold by the défendant after patent No. 632,202, is to receive the 
coal from the chute into a curved trough about 12 or 14 feet long, 
consisting of a bottom and sides without end pièces, mounted on a 
pedestal capable of turning in a horizontal plane, and provided with 
a tight-fitting sliding partition or pusher, attached through a slot in 
the bottom of the trough to a chain which, by means of power from 
the engine or elsewhere, is dragged from one end of the trough to 
the other and back again, and in that way made to scrape the coal out 
of the trough. In opération the sliding partition is placed at one 
end of the trough, and the trough is then moved along under the 
chute until it is loaded by the coal falling upon it, and is extended 
from the middle of the car towards the end of the car as far as pos- 
sible, or about 12 to 14 feet. The sliding partition is then dragged by 
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means of the chain beneath the trough along the trough, and made to 
push and scrape the coal ont of the trough into the car, and when this 
is donc the opération is reversed and coal is scraped out of the trough 
into the other end of the car. The Ottumwa combination used to 
operate this principle consisted of a main frame, mounted on wheels 
on shafts upon a permanent platform at the side of the car opposite 
the coal chute, on which the trough and its pusher were so mounted 
upon a pedestal or frame capable of turning in a horizontal plane, 
that they could be moved by an engine mounted on the other end of 
main frame, or by other suitable power, into the car so that the trough 
would stand beneath the coal chute on its pedestal or frame, upon 
which it could be turned to a position lengthwise of the car, and could 
be moved longitudinally, and a partition or pusher fitting the trough 
and a chain beneath the trough attached to the pusher actuated by the 
engine or other like power. 

The advance in the art over the Ottumwa device marked by the 
combination of Christy is that in the use of the former the inertia 
of a stationary mass of coal in the trough and its friction against 
the bottom and sides thereof must be overcome by the use of great 
power, while this is avoided in the use of Christy's device by catching 
the coal in a small stream as it flows f rom the chute upon the rapidly 
moving carrier and throwing it immediately and continuously to its 
destination; that in the use of the former time is required to load 
and then to unload the trough, while in the use of the latter the coal 
may be placed at its destination in the car without any such loading 
or unloading; that even to load a car 14 feet from the middle of it a 
trough 14 feet long must be provided, because when a load of coal is 
pushed out of such a trough it cannot be thrown, but will fall near the 
end of the trough, while in the use of the latter a carrier 8 feet long 
proves sufficient to throw the coal to the end of the largest box car, 
and that on account of the narrowness of a box car and of its door a 
rigid trough more than 14 feet long cannot be introduced into the car, 
so that in a car 42 feet long there will be about 7 feet at each end that 
cannot be well loaded by the use of the Ottumwa combination, while 
in the use of Christy's combination the coal can be loaded at the ex- 
trême ends of the car, where, on account of the greater strength of the 
car over the trucks, the bulk of it should be placed. It was this ad- 
vance in the art that caused the commissioner to grant the patent to 
Christy, caused the défendant to substitute in 1912 Christy's mode 
of opération and combination with its endless carrier for its own com- 
bination with its trough and pusher, and caused the court below to 
sustain the claim of Christy as an inventor and to issue the injunction 
against the use of his combination by the défendant. 

The claims of the patent which were adjudged infringed are: 

"1. A box car loader, comprlsing in combination a device capable of move- 
ment into or out of a box car, a frame on sald device plvotally mounted to 
be capable of tuming In a horizontal plane, an endless conveyer on the frame 
provided with suitable crosspieces to thereby form a platform for recelvlng 
coal and carrylng it to eitber end of the frame, and means for driving said 
conveyer In eitber direction, so that coal may be thrown to any désirable dis- 
tance wltbin the car. 
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"2. A box car loader, comprlsing a devlce capable of movement Into or ont 
of a box car, a frame on said device pivotally mounted to swing in a liori 
zontal plane, one or more endless ehains on said frame, a platform on the 
chain or ehains extending to the ends of the frame, and In position to re- 
ceive coal from a chute Introduced in the opposite side of a box car, and 
means for driving the platform in either direction, for the purposes stated." 

[4] It is claimed that Christy's combination and thèse daims are 
anticipated by the prior state of the art. It is not claimed, and it 
is probably not true, that any of the mechanical éléments of which 
Christy's combination is composed is new, and this, like most modem 
patents, is a patent for a new method of combining old mechanical 
devices. But a new combination of old éléments, whereby a new 
and useful resuit is produced, or an old resuit is attained in a more 
facile, economical, and efficient way is as securely protected by a 
patent as a new machine or composition of matter. National Hollow 
Brake-Beam Co. v. Interchangeable Brake-Beam Ce, 106 Fed. 693, 
707, 45 C. C. A. 544, 558. 

[5] Where the advance towards the thing desired is graduai and 
several im'entors form différent combinations which accomplish the 
resuit sought with varying degrees of operative success, each is en- 
titled to his own combination as long as it differs from those of his 
competitors and does not include theirs. Railway Co. v. Sayles, 97 
U. S. 554, 556, 24 L. Ed. 1053; McCormick v. Talcott et al, 20 How. 
402, 405, 15 L. Ed. 930; Stirrat v. Excelsior Mfg. Co., 61 Fed. 980, 
981, 10 C. C. A. 216; Griswold v. Harker, 62 Fed. 389, 391, 10 C. C. A. 
435 ; Adams Electric Ry. Co. v. Lindell Ry. Co., 77 Fed. 432, 440, 23 
C. C. A. 223; National Hollow Bral^e-Beam Co. v. Interchangeable 
Brake-Beam Co., 106 Fed. 693, 712, 45 C. C. A. 544, 563. 

[6] The doctrine of mechanical équivalents is governed by the same 
rules, and has the same application, in a case in which the anticipation 
or infringement of a patent for a combination is in question as in 
cases where the issues are over the infringement of patents for ma- 
chines or compositions of matter. Belding Mfg. Co. v. Challenge Corn 
Planter Co., 152 U. S. 100, 14 Sup. Ct. 492, 38 L. Ed. 370; Seymour 
V. Osborne, U Wall. 516, 542, 548, 20 L. Ed. Il; Imhaeuser v. Buerk, 
101 U. S. 647, 653, 25 L. Ed. 945 ; Griswold v. Harker, 62 Fed. 389, 
10 C. C. A. 435 ; National Hollow Brake-Beam Co. v. Interchangea- 
ble Brake-Beam Co., 106 Fed. 693, 711, 45 C. C. A. 544. 

[7] It constitutes no anticipation and no défense to a claim of in- 
fringement that one or more éléments of a patented combination, or 
one or more parts of a patented improvement, may be found in one 
old patent or publication, and others in another, and still others in a 
third. It is indispensable that ail of them, or their mechanical équiv- 
alents, be found in the same description or machine, where they do 
substantially the same work by the same means. Imhaeuser v. Buerk, 
101 U. S. 647, 660, 25 L. Ed. 945 ; Bâtes v. Coe, 98 U. S. 31, 48, 
25 L. Ed. 68; Latta v. Shawk, 1 Bond, 259, Fed. Cas. No. 8116; 
Eickemeyer Machine Co. v. Pearce, 10 Blatchf. 403, Fed. Cas. No. 
4,312; Mfg. Co. v. Steiger (C. C.) 17 Fed. 250, 252; National Cash 
Register Co. v. American Cash Register Co., 3 C. C. A. 559, 53 
Fed. 367; Rhodes v. Lincoln Press Drill Co. (C. C.) 64 Fed. 218, 
215 F.--24 
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219; Packard v. Lacing Stud Co., 16 C. C. A. 639, 641, 70 Fed. 
66, 68 ; J. L. Owens Co. v. Twin City Separator Co., 168 Fed. 259, 
265, 93 C. C. A. 561. Bearing in mind thèse indisputable principles 
of the law, let us see whether or not Christy's mode of combining 
his old éléments was shown anywhere in the prior art cited by counsel 
for the défendant. It was not in the endless carrier belt with upstand- 
ing projections operated by chains over sprocket wheels to carry 
grain from a warehouse into a car disclosed in patent No. 472,454 to 
Hastings, nor in the counterpart conveyers on a sliding carriage upon 
a stationary sideway under which the car to be loaded was to be placed 
for the purpose of loading it with coal, nor in the other machinery 
shown in patent No. 475,236, issued May 17, 1892, to Compton, and 
under the rule last stated thèse patents are immaterial to any issue in 
this case. The combinations they disclose lack thèse éléments of 
Christy's combination, a main frame on the end of which the frame 
of the carrier and the carrier itself may be introduced through the 
door of the box car, and the carrier frame capable of turning in a 
horizontal plane. 

The complicated device shown in patent No. 619,191 to Lamb, issued 
February 7, 1899, falls under the same rule. While it discloses a 
complex combination whereby an endless carrier may be introduced 
into a box car and may be there driven, it lacks thèse essential élé- 
ments of Christy's combination, the short réversible carrier and the 
short frame upon which it is mounted, capable of turning in a hori- 
zontal plane within the car. In the opération of Lamb's device it is 
necessary, in order to load the car, to first load one end of the car, 
then withdraw it from the car, run it into the other end, and when that 
is loaded draw it out again and load the middle of the car. Neither 
ail the éléments of Christy's device, nor his method of combining his 
éléments, nor his easy, economical, and efficient way to load a car are 
either found or suggested by the impractical and useless combination 
of Lamb. 

Patents No. 344,595 to Ramsay, issued June 29, 1886, No. 512,575 
to Bond, issued January 9, 1894, No. 525,181 to Beck, issued August 
28, 1894, and others of like character, are not material as alleged 
anticipations, but they are curions and interesting illustrations of the 
graduai advance in the art. They disclose attempts to load the ends 
of box cars with coal by receiving it in the middle of the car on sta- 
tionary platforms or in troughs, and then knocking it to the ends of 
the cars by reciprocating paddles, shovels, or knockers passing rapidly 
over and in close proximity to the face of the platform first in one di- 
rection and then in the other. Beck's patent for example shows a 
shovel projecting downward from a shaft which in opération is given 
a reciprocating motion which causes its lower end to pass 100 times in 
a minute close to the bottom of a stationary pan in which the coal is 
received from the chute. Thèse devices hâve been superseded because 
they do not drive the coal uniformly where desired, because they break 
and scatter it, and because they drive some of it against the end and 
sides of the car with such force as to injure it, while other parts of 
jt not fairly struck receive too slight a movement. 
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The next advance in the art after the knockers was the conception 
and construction of the scraping combinations, devices whereby the 
coal was received in troughs or on platforms in the middle of the car 
and unloaded therefrom by scraping it ont of the troughs or off of 
the platforms by upstanding partitions dragged over them by chains 
actuated by engines or other suitable pov/er. The combination used 
by the défendant before it appropriated Christy's principle and com- 
bination is a good illustration of each of thèse scrapers, and it has al- 
ready been described. Examples of them are portrayed in the patent 
to Phillips and Hunt No. 570,880, issued November 3, 1896, where 
the coal is received in a trough, and when the trough has been loaded 
a single sliding partition is drawn by power actuating a chain beneath 
the trough which is fastened to a bar attached to the lower edge of the 
partition, which is adapted to move through a longitudinal slot in the 
bottom of the trough from one end of it to the other, thereby scraping 
the coal out of the end of the trough, in the patent to Phillips and 
Hunt No. 632,202, issued August 29, 1899, which with the exception 
of détails of construction immaterial hère discloses the same com- 
bination operated on the same principle, in the patent to Dierdorff 
No. 575,028, issued January 12, 1897, which describes a like combina- 
tion of a trough to receive and hold the coal and a single upstanding 
partition, which the patentée calls a plunger, and which is dragged 
along the trough and made to unload it by scraping the coal out of 
one of its ends by means of parallel chains traveling longtitudinally in 
the trough and actuated by suitable power, and in the patent to In- 
galls No. 488,564, issued December 27, 1892, upon which counsel for 
the défendant seem to lay much stress. But when the description of 
the combination of that patent is carefully examined it is found to 
be nothing but a stationary platform on which the coal is received, 
and from which it is unloaded by scraping it off with many upstand- 
ing partitions instead of one attached to endless chains drawn by 
suitable power. This patent shows an appréciation by the patentée 
of the difficulty of delivering the coal at the ends of the cars and a 
determined attempt to overcome it by expanding the receiving plat- 
forms to the extrême ends of the cars. Neither he nor any one could, 
by the use of the scraper principle or mode of opération, deliver the 
coal at the ends of the cars unless he could get a trough or platform 
longer than could be introduced in a single longitudinal section through 
the door of the car. Perceiving this, he conceived and described a 
combination of a platform to receive the coal and a scraper to unload 
it in three sections, two of which were to be folded up as they were 
introduced through the door of the car and after their introduction 
were to be extended from the third or middle section to the ends of 
the car respectively and then retracted at will. If Christy's principle 
or mode of opération by receiving the coal upon a tight rapidly mov- 
ing carrier and never permitting it to reach a platform beneath it had 
ever suggested itself to his mind, his sections would hâve been worse 
than useless, and he never would hâve constructed them, What he 
did was to make a sheet métal flooring R for his platform, resting on 
crossbars supported on the side bars of the platform. In his specifica- 
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tion he calls this his sheet métal flooring, and in one of his daims he 
calls it a stationary plate attached to the platform, and it is this floor- 
mg that receives and sustains the coal as it drops from the chute. 
To remove the coal from the floor of this platform he provides two 
endfess chains with crossbars operated by power in either direction. 
He calls thèse chains and crosspieces an "endless apron or conveyer," 
but the drawings disclose the fact that the spaces between the crossbars 
are wider than the crossbars themselves, so that they constitute in 
fact nothing but upstanding partitions, and their actual function is to 
push and scrape the coal along the floor of the platform, until it falls 
ofï one of its ends. The endless chains and crosspieces of Ingalls con- 
stitute a conveyer in the same sensé that the common scraper drawn 
by a team of horses is a conveyer of the rocks and dirt it scrapes 
along the surface of the earth, but in no other sensé. They do not 
receive and carry the weight and burden of the coal as does the car- 
rier of Christy, and the facts that Ingalls placed his crosspieces so far 
apart that they could not constitute a carrier, that he provided the 
sheet métal flooring and the folding extensions, demonstrate the fact 
that his combination never suggested to his mind, inventer though he 
was, in fact it probably never suggested to the mind of any one, either 
the short rapidly moving throwing carrier of Christy or his mode of 
opération. There are many other patents in the record, but none that 
disclose combinations nearer that of Christy than those that hâve 
been reviewed. There is some testimony regarding box car loaders 
made and used by Phillips and Hunt in 1895 and 1896, but it has failed 
to convince that they ever conceived, made, or used a combination of 
devices capable of operating on the principle of Christy's patented com- 
bination prior to the date of his patent. Our minds are confirmed in 
this conclusion by the fact that Phillips and Hunt subsequently secured 
patents No. 570,880 and No. 632,202 on their inventions in which no 
intimation of Christy's mode of opération or of his combination is 
found, and their eagerness to appropriate them now makes it more than 
probable that if they had been aware of them then they would hâve 
embodied them in their applications and secured them by their patents. 
This complètes the review of the prior state of the art as it is dis- 
closed by the record in this case. The resuit is that we agrée with the 
court below that there is no patent, publication, combination, or de- 
vice disclosed therein which anticipated or described the principle or 
mode of opération, or the method of combination of the mechanical 
éléments to practice it which are described in the spécification and 
secured by the first two claims of the patent to Christy. 

[8] But counsel say that Christy's claims were so limited and he 
was so estopped by the fact that after the rejection of one of his 
claims in the Patent Office upon Phillips and Hunt's patent. No. 570,- 
880, he abandoned it, and subsequently substituted for it by amend- 
ment claim 1 in suit, and by the fact that in an interférence with one 
Willson in the Patent Office priority of invention was awarded to Will- 
son, that the plaintifï may not main'tain and enfprce the claims of 
Christy's patent under considération. It is true that a patentée who 
acquiesces in the rejection of his claim on références cited in the 
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Patent Office and accepts a patent on an amended daim is thereby 
estopped from maintaining that the latter claim covers the combina- 
tions shown in the références, and that it has the breadth of the claim 
that was rejected. But this is the limit of the estoppel. One who ac- 
quiesces in the rejection of his claim because it is said to be anticipated 
by other patents or références is not thereby estopped from claiming 
and securing by an amended claim every known and useful improve- 
ment that is not described by those références. National Hollow 
Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 
714, 45 C. C. A. 544; J. L. Owens Co. v. Twin City Separator Ce, 
168 Fed. 259, 268, 93 C. C. A. 561 ; O'Brien-Worthen Co. v. Stem- 
pel (C. C. A.) 209 Fed. 847, 851. 

[9] The spécification of a patent which forms a part of the same 
application as its claim must be read and construed with the latter, 
not for the purpose of expanding nor for the purpose of limiting or 
contracting the claims, but for the purpose of ascertaining their true 
meaning and the intention of the parties when they were made and 
allowed. Seymour v. Osborne, 11 Wall. 516, 547, 20 L. Ed. 33; O. 
H. Jewell Filter Co. v. Jackson, 140 Fed. 340, 344, 72 C. C. A. 304. 

[10] And gênerai language in a claim which points to an élément 
or device more fully described in the spécification is limited to such 
an élément as is there described. Smith v. Goodvear Dental Vul- 
canite Co., 93 U. S. 486, 493, 23 L. Ed. 952 ; Mitchell v. Tilghman, 
19 Wall. 287, 387, 22 L. Ed. 125 ; Expanded Métal Co. v, Board of 
Education of St. Louis, 111 Fed. 395, 397, 49 C. C. A. 406. Patent No. 
570,880 to Phillips and Hunt did not, as we hâve seen, anticipate, de- 
scribe, or claim the principle or combination of a short tight carrier 
with the other mechanical éléments of Christy's combination, but 
was limited to the combination of a trough and a sliding scraping 
partition to unload it with other mechanical éléments. In their spécifi- 
cation and claims, however, Phillips and Hunt had called this trough 
and scraper a conveyer and Christy had made this claim : "A box 
car loading apparatus comprising in combination a device capable of 
movement into or out of a box car, a frame on the end of said device 
capable of turning in a horizontal plane, an endless conveyer on said 
frame and means for driving this conveyer in either direction so that 
coal may be discharged successfuUy from each end of the conveyer 
for the purposes stated," which was rejected by the examiner on this 
patent No. 570,880, undoubtedly because the word "conveyer" therein 
had too broad a significance, and thereupon Christy amended his claim 
so as to describe clearly his carrier as it is now described in claim 1 
of the patents in thèse words: 

"An endless conveyer on the frame provided with sultable crosspieces to 
thereby form a platform for receiving coal and carrying it to either end of 
the frame." 

[11] As neither the mode of opération nor the combination of such 
a conveyer with the other éléments of Christy's combination was 
disclosed or suggested by the spécification or claims of patent No. 
570,880, and the latter patent was limited to the combination of its 
other mechanical éléments therein described with the trough and 
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scraper, neitlier Christy nor the plaintiff was estopped from or lim- 
ited in the enf orcement of the monopoly of his combination described 
in claims 1 and 2 of his patent. 

Nor does the adjudication of the interférence with Willson, who 
subsequently abandoned his appHcation for a patent, présent any better 
défense. He was seeking a patent on another scraper conveyer con- 
sisting, among other éléments, of a trough for receiving the coal and 
two endless chains with downward extending partitions thereon, , 
which he termed "liights" and of which he said in his spécification: 

"The chains and trough are so related that the flights are carried along the ■ 
bottoin of the latter and scrape or push the coal from the center of the car 
toward one end or the other. • * » The conveyer acts by scraping, it be- 
ing of skèleton charaeter, with cross flights that push the coal along the bot- 
tom and sides of the stationary trough." 

As Willson's claimed combination was limited by his spécification ' 
and claims to the combination of other devices with this scraper 
mechanism, the only eiïect of the adjudication in his interférence 
with Christy was to détermine that he invented or discovered that 
scraper combination before Christy, and as the mode of opération 
and the combination of Christy are riot the scraper mode of opération 
or the scraper combination of Willson, and are not anticipated thereby, 
that judgment in no way estops or limits the right of Christy or his 
successors in interest to, maintain the monopoly of his combination and 
mode of opération adjudged and granted to him by the examiner of 
patents after this adjudication upon the interférence had been made. 

The défendant has not omitted to make another attack upon 
Christy's combination, which is generally made upon every patented 
combination, and that is that it is a mère aggregation of old éléments 
and not a combination subject to patent. It is true that there is no- 
invention in the mère assembling of old éléments into an aggregation. 
in which each élément performs its own independent function only 
and in which no new principle or mode of opération or new resuit is 
produced. But Christy's combination of éléments was new; it was not 
disclosed in the prior art ; no one had ever made it before him. The 
independent functions of his varions éléments were modified and 
èxtended by his combination so that together they operated on a 
new principle and by a new mode and produced a new and better 
resuit. The ordinary function of the chief élément of this new com- 
bination, the endless carrier which was to convey to its ends and there 
drop its burdens, was so qualified and èxtended by its combination with 
the other éléments described that it readily caught and threw coal 14 
feet beyond its ends. A new principle or mode of opération was 
invented in the art of loading box cars, and practiced by the use of 
Christy's combination, whereby the coal as it descended the chute 
into the car was caught on Christy's rapidly moving tight-fitting 
Steel slat carrier, held, carried, and thrown by that carrier and the up- 
standing steel partitions thereon to the end of the car as f ast as it 
came down the chute, and the new and useful resuit of loading the- 
coal into the ends of the cars or at any less distance, as desired, uni- 
formly and continuously as fast as it descended the chute, was at- 
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^ained. Not oiily this, but the further object was accomplished by 
^.this Gpmbinaticn of loading such cars at their ends in an easier, 
.quick^r, and more economical way than they had ever been loaded by 
j^ny ,other method. No mère aggregation of the old éléments of this 
combination could hâve achieved thèse results, and Christy's combina- 
tion fell far within the limits of a patentable combination. 

His combination has gone into extensive and successful commercial 
.use, but in the commercial combination the carrier is slightly curved, 
,so that its ends are higher than its middle so that in opération the 
,coal may be thrown above the horizontal plane in which it leaves the 
carrier, while the carrier portrayed and described in Christy's patent 
has a flat top, and counsel for the défendant contend that there was 
no utility in the combination described in the patent of which the 
flat topped carrier was the main élément. The argument is not per- 
suasive. The record satisfies that the combination in the exact form 
described in the patent would throw the coal to the ends of the cars, 
was practical and useful, and that the utility and success of the com- 
mercial combination is attributable to Christy's discovery or invention 
of this mode of opération and combination, and not to the slight 
change in the form of the top of his carrier to which he was not 
limited by his spécification or claims. 

Finally counsel assail the validity of Christy's patent on the ground 
that there was no invention in the production of the principle and 
combination it discloses; that any mechanic skilled in the art could 
'haVe conceived and produced them. But the record and the fact 
that Phillips and Hunt, officers of the défendant and inventors of the 
sci-aper devices patented to them in 1896 and 1899, men who hâve been 
engagea for more than 15 years in searching for the best device to 
Joad box cars, hâve lately mounted in the sides of their old trough 
in place of their scraper the steel crosspiece carrier of Christy with 
its upstanding partitions, and bave thereby rendered the bottom of 
their trough useless, bave convinced that Christy's patented combina- 
tion is'the most efficient and economical box car loader yet produced. 
Manufacturérs, owners of mines, skilled mechanics, and inventors for 
more than a décade before Christy's invention felt the need of and 
sought to find suçh a loader. Ramsay in 1886, Bond and Beck in 
1894, invented and patented knockers to bat the coal from stationary 
.platforms in the middle of their cars to their ends, Ingalls in 1892, 
Dierdorff in 1897, Phillips and Hunt in 1896 and 1899, and many 
others, invented and patented scrapers to accomplish this desired end. 
Skilled mechanics studied and sought for the same purpose, but no 
one discovered the principle or invented the combination of Christy 
until he described it. It is strenuously contended that the patent to 
Ingalls of his scraper loader was so suggestive that any mechanic 
skilled in the art on an inspection thereof could bave produced the 
combination of Christy. But the patent to Ingalls was issued in 1892, 
four years before Christy fîled his application and four years before 
Phillips and PJunt obtained their first patent. Phillips and Hunt 
were studying and hunting for the best combination of old éléments 
to load box cars. They were doubtless familar with the patent to In- 
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galls and with ail the old éléments of ail thèse combiilations. Yet 
they failed to find either the principle or the combination of Christy, 
and produced inferior combinations which they patented and used and 
for which they are now hère fighting to substitute the combination 
of Christy. That combination and the mode of opération it uses 
were first invented and discovered by Christy, and in the light of 
thèse facts the commissioner of patents and the court below adjudged 
that his combination was the product, not of the skilled mechanic, 
but of the intuitive genius of the inventer. And the entire record 
in this court has led our minds to the same conclusion. 

Was the défendant guilty of infringement? In view of the con- 
dusions already reached and the rules of laws which hâve been cited, 
ihis question is no longer debatable. Before the défendant com- 
vnenced to make and sell the infringing device it was making and 
ielling, in compétition with the plaintiff, a combination of the Phillips 
,md Hunt trough for receiving the coal, a sliding partition to scrape 
it out of the trough with plain mechanical équivalents for the other 
cléments of Christy's combination, to wit: (1) A device capable 
of movement into and out of a box car; (2) a frame on said device 
mounted to be capable of turning in a horizontal plane; and (3) 
means for driving their trough and scraper. Thereupon, just before 
the commencement of this suit, the défendant proceeded to make 
and sell a combination of Christy's endless carrier provided with 
Christy's steel crosspieces and upstanding partitions forming a plat- 
form for receiving the coal and carrying it to the end of the car- 
rier with: (1) A device capable of movement into and out of a box 
car; (2) a frame on said device, mounted, to be capable of turning 
in a horizontal plane upon which this endless carrier was mounted; 
and (3) means for driving this endless carrier. In efïect the de- 
fendant mounted Christy's endless carrier provided with its steel 
crosspieces set so close together that coal could not pass between 
them and uprights to hold the coal from sliding on the carrier, on 
the sides of its trough, dispensed with its sliding scraper therein, left 
the bottom of its trough without use or function, appropriated in its 
entirety the principle or mode of opération and the combination of 
Christy, and with them accomplished the same resuit which he at- 
tained. For the évidence has convinced that the box car loaders in 
which the défendant has embodied Christy's combination are capable 
of receiving the coal on the endless carriers and throwing it to the 
ends of the cars as do the plaintifif's. 

The devices by which the various parts of the respective combina- 
tions of Christy and of the défendant are mounted and actuated differ 
in some particulars, but those différences présent no défense to the 
charge of infringement because they are immaterial and the respective 
devices are mechanical équivalents of each other. And the conclusion 
is that the évidence in this case conclusively establishes the infringe- 
ment found below. 

This is not a case where a single inventor preceded ail the rest 
and struck out something which underlay ail the others. It is one 
of the great majority of cases involving patents in which progress in. 
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the art lias been made step by step, and many hâve discovered and 
patented methods and combinations to accomplish the desideratum. 
It is a just and équitable rule that where several inventors, as in this 
case, Ingalls, Phillips and Hunt and Christy, and many others, hâve 
formed and patented différent combinations which accomplish the de- 
sired resuit with différent degrees of operative success, each should 
be protected in his own combination so long as it differs f rom those of 
his competitors and does not include theirs. Christy's mode of opéra- 
tion and combination fall far within this rule, and they are more en- 
titled to protection than those of the other inventors because they con- 
stitute the best and the most usef ul box car loader ; and, while others 
may be permitted to make, use, and sell their patented combinations, 
they ought not to be allowed to appropriate that of Christy. 

The resuit of the whole matter is that claims 1 and 2 of the patent 
to Christy are valid, they hâve been infringed by the défendant, and 
the decree below which enjoins the continuance of this infringeraent 
must be afiîrmed. It is so ordered. 



ELECTBIC BOAT CO. v. LAKE, TORPEDO BOAT CO. (flve cases). 

(District Court, D. New Jersey. July 7, 1914.) 

Nos. 412, 426, 433, 450, 451. 

1. Patents (§ 310*) — Infeingement — Plbading — Claims Available — EQurry 
EuLES — Construction. 

Equity rule 30 (108 Fed, xsvi, 115 C. C. A. xxvl) provides that the an- 
swer must state any counterclalm arisiug out of the transaction which is 
the subject-matter of the suit, and may, without cross-bill, set up any 
set-off or counterclalm against plalntiff which might be the subject-mat- 
ter of an Indepeudent suit in equity against hlm, and such set-ofC or 
counterclalm shall hâve the same effect as a cross-suit so as to enable 
the court to pronounce a final judgment in the same suit both on the 
original and cross-claims. Beld, that the word, "cross-bill," was used as 
synonymous with "cross-suit" and cross-clalm so that the limitation on 
what counterclalms may be set up is not that it must hâve arlsen out of 
the transaction which is the basis of the original bill, but that the sub- 
ject-matter is such as might be the subject of an independent suit in 
equity against the complalnant, and hence, in a suit for infringement of 
a patent, défendant may set up in its answer a counterclaim for in- 
fringement by complalnant of a différent patent unrelated to the transac- 
tion and made the basls of cotnplainant's bill. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dlg. § 310.'] 

Z Patents (§ 290*) — Infbingement — Parties. 

Since ail persons must be made parties in equity who are interested In 
the controversy, and, as against seasonable objections, a recovery can be 
had establlshing the validlty and infringement of patents only in a suit 
wherein ail necessary parties are before the court, a défendant in a suit 
for a patent infringement cannot set up as a counterclaim complainant's 
alleged infringement of other patents of which défendant was but a part 
owner, without jolning the co-owner as a party, though défendant had a 
license from his co-owner. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 470-472; Dec. 
Dlg. § 290.*] 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. EQUITT (I 39*) — JURISDICTION — EXTENT. 

Where equity has jurisdietion of the subject-matter, It wlll détermine 
ail incidental matters necessary to a final détermination of the entire 
controversy. 

[Ed. Note. — For other cases, see Equity, Cent. Dtg. §§ 104-114; Dec. 
Dig. 8 39.*] 

4. CouBTS (§ 263*) — Pedeeal Couets— ^Jubisdiction. 

ïlie Jurisdietion of a fédéral court being a limited one, it cannot be- 
extended by uuiting a cause of action of whlch It has no jurisdietion 
with one within its jurisdietion. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 799, 800; Dec. 
Dig. i 260.*] 

5. COUETS (§ 263*) B'EDEBAL COUBTS JUEISDICTION EQTJITY RULES 

"Teansaction." 

Equity rule 30 (198 Fed. xxvl, 115 C. C. A. xxvi) provides that the an^ 
swer may set up any counterclaim arising out of the transaction whicb 
Is the subject-matter of the suit, and may, without cross-bill, plead any 
set-ofC or counterclaim which might be the subject of an independent 
suit in equity agalnst plaintiff, and such set-off or counterclaim shall hâve 
the same effect as a cross-sult, so as to enable the court to pronounce 
judgment, etc. Held, that the word, "transaction," as so used embraced 
both the right and the breach of it together with the varions occurrences 
that make up each ; and hence, in a suit between citizens of the same 
State, where complainant sued for infringement of certain patents, de- 
fendant was not entitled to set up as a counterclaim damages for unfair 
compétition and alleged malicious prosecution, consistlng of matters oc- 
curring before the facts on which complainant relied occurred, and inde- 
pendent thereof. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 799, 800; Dec. 
Dig. § 263.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7060-7062, 

7818, 7819.] 

In Equity. Suits by the Electric Boat Company against the Lake 
Torpédo Boat Company for infringement of specified patents, in which 
défendant filed certain counterclaims for complainant's infringement 
of certain other patents for unlawful compétition and malicious pros- 
ecution. On complainant's motion to strike out the counterclaims. 
Granted in part. 

Pennie, Davis & Goldsborough, of New York City, for plaintiff. 
Gifford & Bull, of New York City, for défendant 

RELLSTAB, District Judge. The parties are citizens of the same 
State, engaged in a compétitive business of manufacturing and selling 
submarine boats. The bill in each of the five cases allèges infringe- 
ment of certain letters patent, relating to submarine boats. The an- 
swers to said bills, in addition to the usual défenses, set up as counter- 
claims alleged infringements of other letters patent, relating to sub- 
marine boats, malicious prosecution, and unfair compétition, and are 
substantially alike. In connection with such counterclaims the défend- 
ant prays, inter alia, that the plaintiff be enjoined from infringing said 
letters patent ; from unf airly competing with it in its business ; for an 
accounting of the profits acquired by plaintiff; and the damages suf- 
fered by défendant from the acts set out therein. 

"For other cases seo same topic & § numbeb in Dec. & Am. Dig3. 1907 to date, & Rep'r Indexes 
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The plaintiff moves to strike ont the counterclaims and the prayers 
based thereon on the foUowing grounds: First, that the subject-mat- 
ters of such counterclaims are not within equity rule 30 (198 Fed. xxvi, 
115 C. C. A. xxvi); second, that, as to some of such patents, défend- 
ant is not the sole owner ; third, that the subject-matter of the alleged 
malicious prosecution and unfair business dealings, if a cause of action, 
is one between citizens of the same state, and not one arising under 
the Constitution or laws of the United States; and, fourth, that such 
counterclaims are calculated to embarrass the trial of the action. 

[1 ] As to the first ground : In Motion Picture Patents Co v. Eclair 
Filni Co. (D. C.) 208 Fed. 416, 418, this court noted the différence in 
the judicial interprétation given to equity rule 30, but, as the conclu- 
sion there reached v/as based on other considérations, no opinion was 
expressed as to what counterclaims could be set up under such rule. 
The pertinent part of the rule is as follows: 

"The answer must state in short and simple form any counterclaiin arising 
out of the transaction which is the subject-matter of the suit, and inay, with- 
out cross-bill, set out any set-ofC or counterclalm against the plaintiff which 
mlght be the subjeet of an independent suit In equity against hlm, and such 
set-otï or counterclalm, so set up, shall hâve the same effect as a cross-suit, 
so as to enable the court to pronounce a final judgment In the same suit both 
on the original and cross-claims." 

The diverse interprétations referred to appear in the following 
•cases: Terry Steam. Turbine Co. v. B. F. Sturtevant Co. (D. C.) 204 
Fed. 103; Adamson v. Shaler (D. C.) 208 Fed. 566; Klauder-Weldon 
Dyeing Machine Co. v. Giles (D. C.) 212 Fed. 452 ; Williams Patent 
Crusher Co. v. Kinsey Mfg. Co. (D. C.) 205 Fed. 375 ; Marconi Wire- 
less Telegraph Co. v. National Electric Signaling Co. (D. C.) 206 Fed. 
295 ; Salt's Textile Mfg. Co. v. Tingue Mfg. Co. (D. C.) 208 Fed. 156; 
and Vacuum Cleaner Co. v. American Rotary Valve Co. (D. C.) 208 
Fed 419. Thèse were ail suits in which the plaintif? sought to enjoin 
alleged infringements of patents and to obtain an accounting, etc. In 
the fîrst three cases the courts struck out counterclaims seeking to en- 
join alleged infringements of other patents, etc. In the fourth case 
the court struck out a counterclaim alleging unfair compétition in 
trade, consisting of misrepresentation by complainant of its patent 
rights and the scope thereof. In the other three cases the courts re- 
fused to stnke out counterclaims setting up alleged infringement of 
patents, etc., and unfair business methods. The cases which denied 
the setting up of the counterclaims proceeded on the idea that only 
such matters as before the adoption of such rule could be set up by a 
cross-bill could be made the subjeet of a counterclaim. 

In the Turbine Case, the first of the reported cases dealing with this 
subjeet, the learned judge said that the main purpose of the permissive 
part of the rule was, "to dispense with cross-bills by requiring everything 
previously donc by cross-bill to be thereafter done by answer only." 
This, in my judgment, is so only as to the mandatory part of the rule, 
and, as to the permissive or optional part, the main purpose is to enable 
the défendant by answer to do precisely that which the plaintifï, by rule 
26 (198 Fed. xxv, 115 C. C. A. xxv), may do in one bill, viz., "join 
* * * as many causes of action cognizable in equity as he may 
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have against the (plaintiiï) défendant." This différence as to the main 
purpose of this part of the rule leads to radically différent results. In 
the former view the term "cross-bill" (drawing to it its previously ac- 
cepted meaning) is given a controlling effect upon what follows, where- 
as under the latter view the phrase "without cross-bill" is but a par- 
enthetical one, subordinate in its effect. Dominated by this former 
view, the learned judge, in the Turbine Case, was led to conclude that 
no other counterclaims than those covered by the mandatory provision 
could be set up under the permissive provision of the rule. To so con- 
fine the right to counterclaim, in my judgment, is to unduly limit the 
meaning of the term "cross-bill" as used in such rule, disregard the 
manifest intent to distinguish between the kinds of counterclaims that 
must or may be set up in the answer, and to overlook entirely the plain 
purpose of the new ruies to permit the parties to settle their différ- 
ences in one suit, provided they can be conveniently disposed of to- 
gether. 

Under the old System- of pleading, a cross-bill was necessary to ob- 
tain for the défendant affirmative relief touching the matter of the 
original bill. A cross-bill, however, was not permitted unless it was 
based on or grew out of the subject-matter of the original bill. It was 
treated as a mère auxiliary suit or as a dependency upon the original 
suit. Story's Eq. PI. §§ 389, 399; Shipman's Eq. PI. §§ 210, 211; 
Morgan Co. v. Texas Central Ry. Co., 137 U. S. 171, 200, 11 Sup. 
Ct. 61, 34 L. Ed. 625; Harrison v. Perea, 168 U. S. 311, 320, 18 Sup. 
Ct. 129, 42 E. Ed. 478; Stonemetz, etc., Co. v. Brown, etc., Co. (C. 
C.) 46 Fed. 851 ; New Departure Bell Co. v. Hardware Specialty Co. 
(C. C.) 62 Fed. 462 ; Weathersbee v. American, etc., Co. (C. C.) 77 
Fed. 523; Springfield Milling Co. v. Barnard & Leas Mfg. Co., 81 
Fed. 261, 26 C. C. A. 389; Hogg v. Hoag (C. C.) 107 Fed. 807; 16 
Cyc. 331. 

The "counterclaim arising out of the transactiorf which is the sub- 
ject-matter of the suit," and which, under the rule, must be set up in 
the answer, covers broadly stated, ail matters which heretofore could 
have been pleaded by cross-bill. Therefore to limit the option given 
to the défendant to "set out any set-off or counterclaim against the 
plaintiff which might be the subject of an independent suit in equity 
against him" to such claims as must be set up is to make the option 
fruitless. Marconi Wireless Telegraph Co. v. National E. S. Co. (D. 
C.) supra, 206 Fed. at page 302. 

The distinction made in the rule between a "counterclaim arising 
out of the transaction" forming the basis of the original suit and one 
"which might be the subject of an independent suit," brought by the 
défendant against the plaintiff, is the primary and influential distinc- 
tion between what could be set up by a cross-bill and what could not. 
The provision that the claims arising out of such transaction must be 
set up in the answer is intended to put an end in one suit to ail the 
controversies that arise out of such subject-matter, légal (see rule 23 
[198 Fed. xxiv, 115 C. C. A. xxiv], also new) or équitable; and the 
provision that the independent équitable causes of action may be so 
set up is intended to permit the défendant to litigate in the same suit 
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ail independent causes of action, of an équitable nature, to the same 
extent as the complainant might in the first instance under rule 26. 
In the présence of such manifest intent, to adhère to the technical 
meaning of the term "cross-bill" is to attribute to the framers of the 
rule a meaning in irreconcilable conflict with the context. Such term 
is perhaps unfortunate, both as to words and position, but it is cleai 
from the context that it is to be understood as a synonym of "cross- 
suit" and "cross-claim," Therefore the limitation upon what counter- 
claim may be set up is not that it must hâve arisen out of the trans- 
action which is the basis of the original bill, that character of coun- 
terclaim having been already completely covered by the preceding 
clause, but that the subject-matter thereof be such as "might be the 
subject of an independent suit in equity" against the plaintiff. 

Rule 26 (also a new rule) authorizes the plaintiff to "join in one bill 
as many causes of action cognizable in equity as he may hâve against 
the défendant," and a proper construction of rule 30 gives the défend- 
ant the same option; thus both parties are, in the matter of joining 
causes of action, placed on an equal footing. In the case of the plain- 
tiff so joining, the court, by express authority contained in the con- 
cluding sentence of rule 26, is given discrétion to order separate trials 
if it appears that such "causes cannot be conveniently disposed of to- 
gether." In case the joinder is the resuit of the defendant's action, 
the court has a like discrétion. Rule 30 déclares that such counter- 
claim "shall hâve the same effect as a cross-suit," and by analogy, if 
not by necessary implication, the défendant in such cross-suit is to be 
treated as a plaintiff, and the joinder of différent causes of action by 
him in one suit is subject to the court's power of ordering separate 
trials if they "cannot be conveniently disposed of together." 

In Adamson v. Shaler, supra, the learned judge, following closely 
the view of the court in the Turbine Case, supra, advanced another 
thought which seemed to him to support their conclusions that only 
such counterclaims could be pleaded as formerly might hâve been in- 
troduced by cross-bill. He said (208 Fed. at page 568) : 

"If It werc intended by rules 26 and 30 to enlarge tbe scope of équitable 
procédure by permitting answers to incorporate causes of action not related 
nor germane to the subject of the bill, then rule 31 [198 Fed. xxvli, 115 C. 
0. A. xxvli], would naturally hâve the necessary provisions to enable a plain- 
tiff to obtain such affirmative relief as, were the counterclaiming défendant 
proceeding by original blU, the complainant could obtain, formerly by cross- 
bill, now by counterclàlm. For example, in the case already referred to, a 
citizen of Illinois suing a citizen of Wisconsin upon a cause of action for fore- 
closure, the latter might, under the broad construction clalmed for rule 30, 
set up by counterclàlm a cause of action for spécifie performance of a con- 
traet wholly unrelated to the subject-matter of the bill. Must the plaintiff, be- 
cause of the limitations of rule 31 forego, for Instance, his right to relief 
by way of reformation which he could formerly hâve asserted through cross- 
bill? Is there any way whereby a plaintiff through a 'reply' to such counter- 
clàlm can obtain affirmative relief? It would seem not; the effect of the rule 
Is plainly to détermine the point when and how an issue for trial upon the 
merlts is created. Thus, If rule 30 be given the broad construction permitting 
a défendant in effect to file an original bill by way of counterclàlm, we would 
hâve a System whereunder the défendant could answer fuUy ail of complaln- 
ant's original causes of action, but complainant could in no event assert his 
right to affirmative relief upon a defendant's original cause oi action, set out 
by way of counterclaim." 
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But, if the défendant, as to his counterclaim setting up an indépend- 
ant cause of action, is treated .as plaintiff in such cross-suit, a resuit 
necessarily contemplated by permitting cross-actions in the same suit, 
the plaintiff, now défendant, may reply by answer or counterclaim, or 
both, under rule 30. Rule 31 éliminâtes a reply upon the part of the 
plaintiff in the original suit unless the answer "asserts a set-off or 
counterclaim." Necessarily, the "reply" contemplated by rule 31 tran- 
scends the scope of the "replication" used when the defendant's plead- 
ing was limited to the controversy forming- the basis of the plaintiff's 
complaint, and includes that which would be an answer and counter- 
claim under rule 30. Thus construed, the incongruity referred to by 
the learned judge in the concluding paragraph of the quoted excerpt 
does not exist. 

In my judgment, rule 30, whether read alone or in the light of the 
other new rules, requires, subject to jurisdictional limitations to be 
presently considered, an interprétation permitting the défendant (;o set 
up against the plaintiff counterclaims unrelated to the transaction made 
the basis of the plaintiff's bill, provided they "might be the subject 
of an independent suit in equity against him." Under such interpré- 
tation, the first ground of the présent motion is untenable and the 
counterclaims must stand, unless incompétent for other reasons. 

[2] As to the second ground, that défendant is not the sole owner 
of some of the patents: This relates to the independent causes of ac- 
tion founded on three several letters patent. Of thèse the défendant 
is the sole owner of but one. As to the other two Lake patents, it 
answers : 

"That thls défendant and Simon LaUe, not a party to thIs suit, are now the 
lawful owners of said patents and inventions and ail rights tliereunder, and 
bave been eontlnuously since prior to the Infringement thereof by the plain- 
tiff." 

In its brief, défendant asks leave to amend its answer in this partic- 
ular to allège that it has an exclusive license from Simon Lake "for 
ail government work" ; and it contends that : 

"Since that [government work] is the only work complained of In the blll of 
complaint, and the only work complained of in thèse counterclaims, it wlll be 
eeen that it Is only the rights of the défendant (not the rights of Lake) 
which plaintiff, it is alleged, has Invaded." 

The matter of the amendment, however, does not change the status 
of the défendant to maintain a suit to enjoin an infringement of such 
Lake patents. The license conveys no title to such patents, and the de- 
fendant is still only a part owner. True, by such license it secured ad- 
ditional rights as against the other part owner, but neither such rights 
nor such part ownership enables it to alone maintain a suit upon such 
patent against the présent plaintiff. 

"The gênerai rule as to parties in chancery is that ail ought to be made 
parties who are interested in the controversy, in order that there may be an 
end of litigation." Williams v. Bankhead, 86 U. S. (19 Wall.) 563, 571 (22 
L. Ed. 184). 

In the présent case, notwithstanding such license, it being exclusive 
only as to a particular kind of work, the licensor has a vital interest in 
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maintaining the validity of the patents and the scope of the claims hère 
sought to be put in issue. His contractual relations with his co-owner, 
whether determined by the patent or the license thereunder, in no wise 
authorize his co-owner and licensee to jeopardize his statutory monopo- 
ly. On the other hand, the alleged infringer has a right to be protect- 
ed against unnecessary or multiplied suits. If one owner, not a party 
to the suit, cannot be bound by the resuit of the litigation instituted by 
his co-owner and licensee, neither should the alleged infringer be har- 
rassed by such litigation. Being a joint owner, and having such Hcense 
from the other part owner, défendant is entitled, as between it and 
the other owner, to the sole enjoyment of the profits and damages that 
may be secured in certain suits for infringement. But such benefit is 
only incidental tothe main controversy, viz., validity of the patents, and. 
the scope and infringements of their claims, and, as against objec- 
tions seasonably interposed, can be recovered only in a suit wherein ail 
the necessary parties are brought before the court. Walker on Patents 
(4th Ed.) § 399; Paper-Bag Cases, 105 U. S. 766, 26 L. Ed. 959; Pope 
Mfg. Co. V. Gormully, etc., Co., 144 U. S- 248, 12 Sup. Ct. 641, 36 L. 
Ed. 426; Van Orden v. Nashville (C. C.) 67 Fed. 331; Postal Tel. 
Cable Co. v. Netter (C. C.) 102 Fed. 691 ; Bowers Hydraulic Dredging 
Co. V. Vare (C. C.) 112 Fed. 63 ; Excelsior Wooden Pipe Co. v. City of 
Seattle, 117 Fed. 140, 55 C. C. A. 156; Milwaukee Carving Co. v. 
Brunswick-Balke-Collender Co., 126 Fed. 171, 61 C. C. A. 175; De 
Forest v. Collins Wireless Téléphone Co. (C. C.) 174 Fed. 821 ; Snead 
V. Scheble, 175 Fed. 570, 99 C. C. A. 578. 

As the right to counterclaim under the permissive provision of rule 
30 dépends upon the defendant's right to bring an original suit against 
the plaintifï, and as ail the necessary parties to maintain such suits on 
the Lake patents are not before the court, the counterclaims, so far as 
the Lake patents are concerned, are not maintainable in this proceeding, 
and must be struck out. 

As to the third ground, that if the alleged malicious prosecution and 
unf air business dealings, is a cause of action, it is one between citizens 
of the same state, and not one arising under the Constitution or laws 
of the United States: The alleged malicious prosecutions, as set up, 
are but steps in the charge of unf air compétition; and as the fédéral 
court's jurisdiction over such causes of action dépends upon diversity 
of citizenship (Ryder v. Holt, 128 U. S. 525, 9 Sup. Ct. 145, 32 L. Ed. 
529 ; Elgin National Watch Co. v. Illinois Watch Case Co., 179 U. S. 
665, 21 Sup. Ct. 270, 45 L. Ed. 365 ; Leschen & Sons v. Broderick & 
Bascom, 201 U. S. 166, 26 Sup. Ct. 425, 50 L. Ed. 710; Standard Paint 
Co. V. Trinidad Asphah Mfg. Co., 220 U. S. 446, 31 Sup. Ct. 456, 55 
L. Ed. 536), nonexistent in this suit, the counterclaims based on such 
unfair methods cannot stand unless they arise "out of the transaction 
which is the subject-matter of the suit." 

[3] A court of equity having jurisdiction of a subject will compre- 
hend within its grasp and décide ail incidental matters necessary to en- 
able it to make a fui! and final détermination of the whole controversy, 
and thus terminate litigation while it facilitâtes the remédies. Mc- 
Govvin V. Remington, 12 Pa. 56, 51 Am. Dec. 584; 1 Pomeroy's Eq, 
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Juris. (3d Ed.) § 241; Springfield Milling Co. v. Barnard & Leas 
Mfg. Co., 81 Fed. 261, 266, 26 C. C. A. 389. 

[4] The fédéral court's jurisdiction being a limited one, however, 
it will not be extended by uniting a cause of action of which it bas no 
jurisdiction with one of which it has. National Casket Co. v. New 
York & Brooklyn Casket Co. (C. C.) 185 Fed. 533. 

[5] The unfair compétition counterclaims, therefore, are cogniza- 
ble in this suit only if they are incident to the controversy underlying 
the plaintifï's suit, or, in the words of the mandatory provision of 
rule 30, if they arise "out of the transaction which is the subject-mat- 
ter of the suit." Regardless of what is new in rule 30, a court of 
equity bas the power to investigate and détermine ail matters inciden- 
tally involved in the main controversy between the parties. However, 
while it has the power so to do, how much of this power is to be ex- 
ercised dépends largely upon the pleading of the défendant. If he 
is content with a dismissal of the bill, none of the incidental matters 
calling for affirmative relief would arise, and therefore they would re- 
main undetermined. As to thèse, if the défendant is not estopped from 
making them the subject of an independent suit, such relief could be se- 
cured in another action. Rule 30, however, has put an end to such mul- 
tiplication of suits, and the défendant is now required to raise such 
incidental issues in the same suit, under the pain of being barred there- 
after from asking any affirmative relief based thereon. Thus the judi- 
cial invitation to settle ail matters arising out of the transaction sued 
upon is now a requirement. This mandatory provision, however, is 
limited to "the transaction which is the subject-matter of the suit," 
so that whenever the défendant in a fédéral court conceives himself 
entitled to relief from the plaintiff, which relief is not obtainable under 
a strict défense, and which, in view of the Hmited jurisdiction of such 
court, he cannot interpose as an independent équitable cause of ac- 
tiofi in such court, the test whether such reUef can be obtained in such 
suit by counterclaim in reaHty is, Can the défendant be barred from 
seeking relief thereon in another proceeding, if he fails to demand it 
in such action? If he would be so barred, the plaintifï can be compelled 
to meet it in bis suit. The défendant, conceding that because of the 
lack of diversity of citizenship such counterclaims are cognizable in 
this suit only if they arise out of the transaction underlying the plain- 
tifï's bill, contends that they do arise out of such transaction. "Trans- 
action" is a word of compréhension. In litigation it usually embraces 
both the right and the breach thereof , and the various occurrences that 
make up each. Its scope, however, dépends upon the company it keeps 
— the context. 

In the rule under considération, the transaction "is the subject-mat- 
ter of the suit," and as the détermination of what is the transaction in 
a given case may settle whether in such case the court has jurisdiction 
over such interposed cause of action, it is essential that no more be put 
into litigation under such mandatory provision of the rule than falls 
properly in the occurrences which make up such transaction. No rule 
of court is to be so read as to confer jurisdiction over causes not cog- 
nizable in the United States courts, and care must be taken that in the 
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endeavor to détermine the controversy authorized by rule 30 no more 
is comprehended than could be litigated by the parties in the suit then 
pending in that particular court. Marconi Wireless, etc., v. Nat'l E. 
S. Co., supra. 

As noted; the bills alleged infringement of certain patents. In such 
a suit, the défendant may interpose as a défense, not only any matter 
that would destroy the vaHdity of the patents or the claims sued upon, 
but also that which estops the plaintiff from maintaining such suit. 
The défendant having the opportunity by strict answer to attack the 
plaintiff's right to or the scope of his alleged monopoly, a right, it is 
to be observed, in no way depending upon any transaction with the de- 
fendant, the transaction referred to in the rule, so far as patent litiga- 
tion is concerned, would seem to be limited to the occurrences that re- 
late only to the alleged infringements. If the conduct of the plaintifï, 
other than that relating to the infringement, impinges upon the légal 
rights of the alleged infringer, while it is liable to an independent action 
for such conduct, it is not compelled to respond to a counterclaim in- 
terposed to its suit for such infringement, for such a counterclaim does 
not grow or arise out of the transaction which is the subject-matter of 
that suit. 

Having ascertained the meaning to be given to the word "transac- 
tion" in the mandatory part of rule 30, and the test to be applied in de- 
termining whether a counterclaim can be entertained under such provi- 
sion, I turn to the allégations of the answer concerning such counter- 
claims. In substance, they charge that the présent suits, begun in the 
latter part of 1913, as well as certain other suits begun in the years 
1902 and 1903, alleging infringement of other patents, and which were 
discontinued in the early part of 1913, without having been prosecuted 
or intended to hâve been prosecuted to a final conclusion, were mali- 
cious prosecutions, and parts of a scheme to injure défendant by pre- 
venting it from obtaining contracts for submarine boats, and from per- 
forming contracts already obtained, and by preventing it from rais- 
ing money to pay its obligations and obtain a proper working capital 
to carry on its business; that at the time such earlier suits were 
brought, and during their pendency, défendant was seeking to obtain 
contracts for the building and selling of boats to the United States 
government; that such suits were brought and kept pending for the 
purpose of preventing défendant from obtaining such contracts; that 
by reason thereof, and the therein falsely asserted infringements, 
"falsely urged to the officiais of the United States," the défendant was 
prevented "from obtaining contracts or making sales"; that before the 
beginning of the earhest of such suits the plaintiff published, through 
the newspaper, its purpose to bring such suits, with the intent of prej- 
udicing the public against the défendant, that its business might be in- 
jured ; that it bas since published numerous articles tending to injure 
defendant's business, and has made unwarranted charges of infringe- 
ment by défendant to various agents of the United States government, 
defendant's only customer in this country, with the intent to prevent it 
from obtaining contracts from such government, and to injure its busi- 
ness ; that plaintiff has unlawfully caused limitations to be inserted in 
215 F.— 25 
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acts of Congress relating to the purchase of submarine boats, to pre- 
vent compétition. Several acts of Congress, covering the period from 
1893 to 1907, giving a history of congressional action with référence 
to the purchase of submarine boats, are set forth, coupled with a 
charge that through the influence of agents of the plaintifï Act June 
29, 1906, c. 3590, 34 Stat. 583, which provided for open compétition in 
the purchase of such boats, was amended (Act March 2, 1907, c. 2512, 
34 Stat. 1204) so as to hamper compétition in the interest of the plain- 
tifï and to the injury of the défendant ; that as a resuit of such unf air 
and unlawful methods plaintifï has contrived to deprive défendant of 
business with the United States government, and has unlawfully pre- 
vented the sale of defendant's boats to such government, to its great 
and irréparable damage. From this récital, it is apparent that the acts 
charged relate to the compétition between thèse parties to secure con- 
tracts for the manufacture and sale of submarine boats, both being 
engaged in that line of business, and that while this may f urnish a basis 
for the charge of unfair compétition, yet such charge does net arise 
eut of the particular transaction (alleged infringement) which is the 
subject-matter of the plaintifï's suit. 

None of the plaintiff's patents cover a submarine boat in its entirety. 
Each relates to a spécial device designed to accomplish a particular 
function in a distinct opération or movement of a submarine vessel. 
The charge of infringement is not that the boat made and used by the 
défendant as a whole is an infringement, but that it embodies the inven- 
tions claimed in the respective patents. Assuming that such a cause of 
action, unfair compétition, might find its origin in the transaction cov- 
ered by such alleged infringement, it is évident that what the défend- 
ant has hère alleged does not arise out of such transaction, but out of a 
séries of acts embracing alleged infringements of other patents and 
covering many years of compétition in the admittedly limited market 
for submarine boats. 

The infringement suits pending between the parties prior to the in- 
stitution of the présent suits, as noted, were upon other patents. Each 
patent présents a separate légal right, and infringement of each patent 
separate and distinct transactions. Compared with the patents involv- 
ed in the présent suits, the transactions which were the subject-matter 
of the earlier suits were necessarily différent. The business methods 
of the plaintiff which thèse counterclaims characterize as unfair, ac- 
cording to the allégations of the counterclaims, began prior to the in- 
stitution of the earliest of such prior suits, and were carried forward 
during their pendency, and the alleged injuries sustained by the de- 
fendant were, according to such allégations, the resuit of such unfair 
methods. The very theory of the pleader in thèse counterclaims is 
that the présent suits are but subséquent steps in an already existing 
plan to unfairly compete with the défendant. Being such, they cannot 
be considered as malicious. Aside from the limitation of this manda- 
tory provision of rule 30, it is manif est from tlie asserted f acts that the 
alleged unfair compétition is not an incident of the cause of action al- 
leged in the plaintiiï's bill, and necessary to be decided to do complète 
justice between the parties as to that subject-matter, but that the al- 
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leged unfairness in such charge of infringement is an incident of the 
business methods of the plaintiff and which give rise to the charge of 
unfair compétition. The unfair compétition alleged, if estabHshed, 
will in no way diminish the right of the plaintiff to a decree in this 
suit, and will in no way entitle the défendant to any affirmative rehef 
on any matter arising out of the transaction furnishing the basis of 
either his or the plaintiff's infringement suit. On the face of the de- 
fendant's pleading, the conclusion is irrésistible that the unfair deal- 
ings hère alleged cannot be said to arise out of any particular transac- 
tion, but out of many, and that, whatever redress the défendant may 
be entitled to, it can only obtain through a separate and independent 
suit brought for such purpose. In such a suit, full and complète re- 
dress for any wrongdoing established can be secured, while that would 
be impossible if such charge were cognizable only as a matter growing 
or arising out of the transaction forming the basis of the plaintiff's suit, 
as the défendant would be necessarily confined in his proof to such 
matters as arose out of such latter transaction. 

The cases cited, and which f urnish the main reliance of the défendant 
in support of such counterclaims, to wit, T. B. Woods Sons Co. v. 
Valley Iron Works (C. C.) 166 Fed. 770, and Onondaga Indian Wig- 
wam Co. V. Ka-Noo-No Indian Mfg. Co. (C. C.) 182 Fed. 832, are not 
in point. In both thèse cases, the charges of unfair compétition were 
joined in the bill alleging infringement, and were sustained on the 
ground that they were but différent features or parts of the same 
transaction upon wTiich the charge of infringement was based, and in 
fact but an aggravation of such infringement. In the case at bar, the 
charge of unfair compétition made by the défendant is not connected 
with the alleged infringement of its patents, but arises out of a dif- 
férent transaction entirely, viz., the transaction which is the subject- 
matter of the plaintiff's charge of infringement. 

The counterclaims based on unfair compétition, for the reasons giv- 
en, must be struck out. 

As to the fourth ground, viz., that such counterclaims are calculated 
to embarrass the trial of the action : It is sufficient to say that as but 
one counterclaim or charge of infringement based on the Peacock pat- 
ent bas survived the motion to strike, such ground is without merit. 

In addition to striking out the counterclaims based on the Lake pat- 
ents and the charge of unfair compétition, the prayers relating to sucb 
counterclaims must also be struck out 
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NATIONAL METAL MOLDING CO. y. FLEXIBLE CONDUIT CD. 

(District Court, W. D. New York. July 29, 1914.) 

Patents (§ 328*) — Vamditt and Infeingement — Mechanism and Peocess 
BOB Makinq Armoeed Cable. 

Tlie Gilson patents, No. 1,004,643, for a mechanism for making armored 
cable, and Ko. 1,004,644, for a process for armoring cable, were not an- 
ticipated, and are valid and entltled to a fair range of équivalents. 
Claims 1 and 3 of the apparatus patent, and claim 10 of the method pat- 
ent, also held Infringed. 

In Equity. Suit by the National Métal Molding Company against 
the Flexible Conduit Company. On final hearing. Decree for com- 
plainant. 

Marshall A. Christy, of Pittsburgh, Pa. (J. William Ellis, of Buffalo, 
N. Y., of counsel), for complainant. 

Robert S. Allyn, of New York City, for défendant. 

HAZEIv, District Judge. This action is for infringement by the de- 
fendant of two patents granted to Henry R. Gilson, October 3, 1911, 
one for a mechanism for making armored cable and similar products, 
and the other for a process for armoring cable, and numbered 1,004,- 
643 and 1,004,644, respectively. The method patent has three claims, 
which read as f ollows : 

"1. The method of armoring cable, which consists in coillng about and con- 
tlnuously drawing down into blnding engagement wlth the surface of the cable 
a spirally wound metallic armor, and thereby feeding the colis and cable con- 
tinuously forward. 

"2. The method of armoring cable, which consists in coillng about and con- 
tlnuously drawing down into bindiug engagement with the surface of the 
cable a spirally wound metallic armor, thereby feeding the coils and cable 
continuously forward, and then compressing and further setting the coils. 

"3. The method of armoring oable, which consists in coiling upon a cable a 
spirally wound metallic armor, and then abruptly bending the armored cable 
and causing portions of adjacent colis to momentarily bind .Tgainst each other, 
thereby neutrallzing the torsional strain induced by the coiling." 

The spécification states that this process is also usable for making 
métal tubing, but with that we are not hère concerned, as the asserted 
infringement is in the manufacture of flexible cable alone. There 
is in the method patent no limitation to a particular mechanism, but 
the apparatus described in patent No. 1,004,643 is therein referred 
to as suitable for the purpose. Accordmg to the spécifications, the 
metallic strips of which the armor is made are substantially flat and 
flanged at their edges at an angle somewhat less than a right angle, 
and "one, two or any desired number" of strips may be used, depend- 
ing upon the character of the armor to be produced. When, for ex- 
ample, four-strip armor is to be produced two strips are f ormed side 
by side with the flat portion against the cable, the flanges projecting 
outwardly in such a way that each bears upon the other, and upon 
thèse inner strips are applied two other strips with the flanges pro- 
jecting inwardly, the outer strips forming bridges over the adjacent 

•For other cases see same topi« & § numbeb In Dec. & Am. Digs. 1907 ta date. & Rep'r Indexes 
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inner flange thereby imparting flexibility to the coils. But when two 
strips (the commercially preferred number) afe used the method of 
manufacture, according to the complainant's brief , is as f ollows : 

"One strip is wound upon the cable with its concave face outward, and the 
other strip is wound upon the inner strip with its concave face turned inward 
and breaking joints with the successive eonvolutlons of the inner strip, so that 
the inwardly turned edges of the outer strip bear upon the concave body por- 
tions of two adjacent coils of the inner strip. By this construction the inner 
and outer strips are held in proper relation one by the other, while at the 
same time, the coils will hâve a limited range of movement relatively to each 
other, and the armored cable as a whole is thus given the desired flexibility." 

The strips are applied in the foregoing manner by the use of co- 
operating instrumentalities, consisting of a rotatihg coiling head with 
réels for separately carrying the outer and inner strips, and a hollow 
tapering mandrel through which runs the cable around which strips 
are wound. On the mandrel frame at the tip of the mandrel are 
placed opposite each other two guides which rotate with the mandrel 
directing the coiling of the strips and holding them in proper rela- 
tion during the process of coiling and impart the desired flexibihty to 
the coils. As the coiling proceeds, the coils travel towards the grooved 
stationary sizing rolls, which are adjacent to the tip of the mandrel, 
and by passing between them secure uniformity of diameter and sta- 
bility. 

The évidence shows that during the coiling opération there is a 
tension on the coils causing them to twist and kink, which tension is 
neutralized by the binding engagement specified in claims 1 and 2 of 
the process patent and claim 9 of the apparatus patent, afid by the 
abrupt bend imparted to the cable by feeding it forward and down- 
ward to the compression rolls. In other words, as the cable in its 
rotation passes downward and partly around the grooving of the near- 
est sizing roll, a bending occurs, in conséquence of which the cable 
is straightened out. To reduce the frictional résistance to the coiling, 
the patentée preferably rotated the mandrel in a direction opposite to 
the direction of the rotating head, and formed a groove on the man- 
drel to push the coils forward; but thèse features, included in the 
claims of the patent for apparatus, were not necessary to the man- 
ufacture of two-strip armor. 

The steps of the process as specified in claim 1 consist of (1) coiling 
the strips about the cable, and (2) continuously drawing them down 
as they come in binding engagement with the cable traveling forward 
and away from the mandrel. Claim 2 includes an additional élément, 
i. e., the compression of the coils by the adaptation of the sizing rolls; 
while claim 3 emphasizes the feature of abruptly bending the armored 
cable to neutralize the torsional strain. The défendant earnestly con- 
tends that the process patent is merely descriptive of the function of 
the machine, but I am not satisfîed by the évidence that such is the 
fact. 

Armored cable had never bef ore been made by helically coiHng métal 
strips and bringing them in binding engagement with the cable, al- 
though it was not a new product and had been produced in a variety 
of ways bef ore the granting of the patents in litigation; but its pro- 
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duction was due to processes and mechanisms patentably différent 
f rom those described in the Gilson patents in suit. In my opinion the 
daims in controversy are net merely descriptive of the use to which 
the machine may be put, but they set forth steps which are capable 
of accomplishing a new and useful resuit. Corning v. Burden, 15 
How. 252, 14 L. Ed. 683; Cochrane v. Deener, 94 U. S. 780, 24 L. 
Ed. 139. 

Claims 9, 10, and 11 of the apparatus patent, which are for a com- 
bination of éléments by which armor is coiled and wound around ca- 
ble and the whole then straightened out, are in issue ; but it wilt suffice 
to set out claim 10: 

"10. In a machine of the class described, the comblnation, with means for 
colllng upon a cable a.spirally wound metallic armer, of means for abruptly 
bending the armored cable and eauslng portions of adjacent coils to mo- 
mentarily bind against eaeh other, and thereby to neutralize the torsional 
strain Induced by the coiling." 

This claim for a combination includes means for coiling the strip 
upon the cable and abruptly bending the armored cable to neutralize 
the torsional strain. In claims 9 and 11 are included sizing rolls — 
an élément not thought contained in defendant's machine. It is no 
doubt true that the separate éléments of the claims were old, yet 
thèse two cléments had never before been combined in a machine for 
closely coiling métal strips around a cable to produce a flexible ar- 
mor, and by their adaptation a new and useful resuit was attained. 

In the Sperry patent, No. 47,343, is described a machine for cover- 
ing wire with other wire ; but the machine cannot be used for coiling 
and drawing down the covering wire as in complainant's machine. 
On the contrary, the wire in the Sperry patent is wound directly upon 
the surface of another portion of wire, and there is nothing shown 
therein to enable bringing the strips of métal down to overlap at their 
edges, or to enable feeding them continuously forward, or abruptly 
bending the adjacent coils to relieve the tension or strain. 

The Greenfield patents. Nos. 630,502, 630,503, and 724,570, clearly 
show the limitations of the prior art in this field of usefulness at the 
date of the invention in suit. They relate to adaptations for insulat- 
ing cables by winding armor thereon, and accompUsh this by the use 
of a grooved die which has a spiral configuration on its inner side. 
In making the armor, the strips of métal are inserted in the die and 
passed through it, and thus molded and compressed to engage the 
cable. Such an opération is on an entirely différent principle from 
that of the invention in suit. 

In the Greenfield patent, No. 724,570, there are shown friction roU- 
ers; but thèse, I think, are incapable of performing the function of 
the compression or sizing rollers 35 of the Gilson patent. There is 
nothing in this Greenfield patent to anticipate complainant's patent, 
or to require such a limitation of the claims as will avoid infringe- 
ment of claim 10 of the apparatus patent and claim 3 of the process 
patent. 

There are also exhibits of patents for winding strips of métal 
helically on the surface of a mandrel to cover hose and for armoring 
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cable; but in none of them is found the combination of éléments of 
daims 9, 10, and 11 of the Gilson apparatus patent, which contains 
mechanism for coiling the métal strips upon the cable in binding en- 
gagement, and for compressing it and bending it to neutralize tor- 
sional strains. It was quite important that the flanged metallic strips 
of the Gilson patents should be wound so that they would not incumber 
one another in their forward movement, but would travel along 
evenly and continuously as the edges of adjacent coils contacted with 
one another. How to achieve such a resuit was a problem which the 
prior art did not disclose or suggest, but which Gilson by the exercise 
of a fair degree of the inventive faculty solved. We must therefore 
accord to him a fair and reasonable construction of his claims, al- 
lowing a fair range of équivalents in passing upon the question of 
infringement. 

Complainant's Exhibit No. 1, which concededly is descriptive' of 
defendant's machine for armoring cable, shows the employment of a 
réel on the right of the machine bearing the cable to be armored, 
which is passed through a hollow shaft. The métal strips of which 
the armor is formed pass from réels down through guides to the 
mandrel, the inner strips being first wound around the mandrel. The 
coils are formed of a greater diameter than the cable and then drawn 
down to it. A shoulder k on the rotating head guides the strips or 
coils as they travel forward along the surface of the mandrel. It 
makes no différence that the shoulder k is somewhat différent from 
the helical abutment of complainant's machine ; it is enough that the 
coils are drawn down along the tapered mandrel to the end thereof, 
and that they then grip the cable. This resuit is achieved by the adap- 
tation of the steps d described in claims 1 and 3 of the method patent 
in controversy. 

I am left in doubt by the évidence as to whether the sizing rolls 
of complainant's patent are embodied in the machine used by the 
défendant company. The proofs are that originally smoothing rolls 
were used experimentally, but that their use was afterwards in good 
faith abandoned, and bas not since been threatened. Such use, in 
my judgment, does not constitute infringement of claims 9 and 11 
of the apparatus patent, or of claim 2 of the process patent. Défend- 
ant is, however, shown to hâve an idle drum or sheave in connection 
with its machine, around which the armored cable turns, and the bend 
thus given the cable no doubt is sufficiently abrupt to take out the 
torsional strain imparted to the cable in the coiling opération, and 
therefore défendant is thought to hâve appropriated the substance of 
claim 3 of the method patent and claim 10 of the apparatus patent, 
achieving the same resuit as complainant. 

It f ollows, therefore, that although the varions claims in issue of 
both the method and apparatus patents are vahd, only claims 1 and 
3 of the former and claim 10 of the latter are infringed by the de- 
fendant company, and a decree, with costs, may be entered accord- 
ingly. 
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TXNBBRFBîBD STOKEB CO. OF AMERICA v. SANTORD RILET STOKBR 

CO., Ltd. et al. 

(District Court, D. Massachusetts. July 2, 1914.) 

Ko. 545. 

Patents (§ 828*) — Infringement — Fuenace. 

The Daley patent, No. 644,664, for a furnace, held Infringed, on mo- 
tion for preliminary Injunction, by a furnace which contained nonfunc- 
tional and immaterial modifications of the patented structure, deslgned 
merely to avoid the language of the claims of the patent. 

In Equity. Suit by the Underfeed Stoker Company of America 
against the Sanford Riley Stoker Company, Limited, and others. On 
motion for preliminary injunction. Motion granted. 

Fish, Richardson, Herrick & Neave, of Boston, Mass., for plaintifE. 

Louis W. Southgate, of Worcester, Mass., for défendants. 

BROWN, District Judge. This is a pétition for a preliminary in- 
junction against infringement of letters patent No. 644,664, March 6, 
1900, to Fred A. Daley, for furnace. 

The opinion of this court, handed down May 22, 1914, in Equity No. 
459, 214 Fed. 799, a case brought by this complainant against R. San- 
ford Riley et al., sufficiently sets forth the nature of the Daley inven- 
tion and previous litigation on the Daley patent. 

The défendants' device in the présent case is the Riley stoker pre- 
viously found to infringe, with modifications which consist in adding 
to the Riley stoker thick brick walls, which completely fiU the space 
under each retort and divide the space beneath the fire box, and in 
placing an air chamber outside and in front of the stoker. Thèse 
changes were made in order that the défendants' stoker should be clear 
of the patent to Daley. 

It is contended that the characteristic feature of the Daley patent, 
namely, "a large air chamber beneath the retort and fuel-bearing sur- 
faces," is now eliminated, and that, therefore, there is no infringe- 
ment. 

In Westinghouse v. Boyden Power Brake Company, 170 U. S. 537, 
568, 18 Sup. Ct. 707, 722 (42 L. Ed. 1136), the Suprême Court said: 

"We hâve repeatedly held that a charge of infringement is sometimes made 
out, though the letter of the claims be avolded." 

By bricking up the space underneath the retorts the défendants hâve 
made inapplicable the words "beneath the retort." The only function 
of thèse brick walls is to make thèse words inapplicable to the défend- 
ants' device. They perform no useful function, and so far as the op- 
ération of the stoker is concerned are merely a useless addition. The 
défendants' affidavits and arguments disclose no reason for the addi- 
tion of thèse brick walls other than the désire to avoid the claims of the 
Daley patent. As the bottom of the Daley retort is filled with green 
fuel this part of the retort is cool, and there is no need to cool it by the 
incoming air. The Daley retort bas slanting sides with a rounded bot- 

*For otber cases see same topic & S numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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tom, so that Daley's air chamber is beneath the sloping sides of the re- 
tort as well as beneath the bottom of the retort. Daley in his spécifica- 
tion says: 

"The in-rushing air cornes directly In contact with the walls of the retort 
as well as with the fuel-supporting plates along the sides of the retort, so 
that thèse portions of the furnace are kept cool by the air, their life being 
thereby increased." 

The défendants' retorts are substantially rectangular. There is no air 
chamber underneath the bottoms of the retorts, which are covered with 
green coal and are cool. At the sides of the retorts, however, there 
are air chambers wherein air under pressure is présent to cool the 
walls of the retort as well as the fuel-supporting plates along the side. 
The défendants, therefore, use an air chamber to perform the same 
functions that are performed by Daley's air chamber. 

The défendants' différence from Daley seems to be this : That while 
Daley's air chamber underlies, not only the portion of the walls of the 
retort, which needs cooling, but also the portion, which needs no cool- 
ing, the défendants' air chamber does not underly the part of the re- 
tort which needs no cooling, but does corne in contact with the parts 
of the retort which need coohng. The fact that the défendants use 
an outside air chamber in connection with air chambers at each side 
of the retort does not avoid infringement. This is substantially the 
same question that arose concerning the Taylor patent in Underfeed 
Stoker Co. v. American Ship Windlass Co. (C. C.) 165 Fed. 65, 78. 

Daley's inventive conception included the direction of his entire sup- 
ply of air against the heated parts of the furnace, as was stated on 
page 79 of the above opinion. That he also directed his air supply 
against portions of the furnace which were not heated — that is, the bot- 
toms of the retorts — is not a reason why his functional feature of di- 
recting his air supply against the heated parts of the furnace can be 
appropriated by so constructing défendants' device as to exclude the 
nonfunctional contact of the incoming air with the cool parts of the 
retort. The défendants' structure is functionally the same as that 
which was held to infringe the Daley patent. 

In Mr. Riley's affidavit he states that in adopting the new construc- 
tion be was guided by the prior patent to A. F. Brown, No. 570,978, 
November 10, 1896. It is not apparent, however, that any feature of 
the défendants' stoker was adopted from the Brown patent. This 
patent is used rather as an attempted justification by the prior art than 
as the guide followed in designing the construction of the défendants' 
modified stoker. The Brown patent was before the court in the pre- 
vious litigation over the Taylor stoker, but was held not to anticipate 
the Daley patent. Brown shows the use of hollow tuyère blocks which 
extend down into the retort, but the limited space within thèse tuyère 
blocks does not correspond to Daley's large air chamber. The tuyère 
blocks are supplied from two horizontal air pipes, but the air in thèse 
horizontal pipes does not corne in contact with the fuel-bearing sur- 
faces nor with the sides of the retort. The air spaces in the hollow 
tuyère blocks and the air spaces in the horizontal conduits are connect- 
ed by restricted openings, but this construction does not correspond 
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either to Daley's air chamber or to the défendants' air chamber. The 
air conduits more nearly resemble those of the Garden patent, No. 
648,251. 

I agrée with the view of défendants' expert, Mr. Jackson, that Mr. 
Riley has not taken the Brown structure as the foundation for his 
modified structure, but that he has made a colorable modification of 
the Daley furnace, without departing substantially from its structure 
or mode of opération. 

There is also raised by the affidavits a question as to whether in the 
Riley stoker the fuel-supporting surfaces act to maintain air under 
pressure below them. This is a renewal of a controversy which was 
determined in favor of the complainant in the former case, Equity No. 
459, 214 Fed. 799. 

There is substantially the same différence of opinion of the experts 
as to the significance of the tests, and I see no sufficient reason for 
modifying the conclusion as to this point reached in the former opin- 
ion. The modifications of the Riley structure, being nonfunctional and 
immaterial, must be regarded as designed merely to avoid the language 
of the claims of the Daley patent. To hold that a valid patent can 
thus be avoided would be to regard the question of infringement mere- 
ly as a verbal matter, and to disregard the rule above quoted from 
Westinghouse v. Boyden, 170 U. S. 537, 568, 18 Sup. Ct. 707, 42 L. 
Ed. 1136. 

The pétition for a preliminary injunction is granted, and a draft de- 
cree may be presented accordingly. 



THE OWEN J. MeWILLIAMS. 
(District Court, B. D. New York. May 25, 1914.) 

CoLUSiON (§ 71*) — ^Tows— Maneuvering to Reach Pier. 

A tug, which had taken beats from the tow of another, held in fault for 
a collision for failing to allow the other tow sufBcient room to maneuver 
In placing her tow at a pier. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 

§ n.*] 

In Admiralty. Suit by Olaf Dahl against the steam tug Owen J. 
McWilliams. Decree for libelant. 

Hyland & Zabriskie, of New York City, for libelant. 
Herbert Green, of New York City, for claimant. 

CHATFIELD, District Judge (orally). The McWilliams tow, hav- 
îng taken boats out of the Pennsylvania tow, and swung them around 
on the outside near the mouth of the Newtown creek, would seem to be 
the burdened vessel. 

I think that the libelant's in jury, although it happened without any 
actual carelessness, and purely from the inability of the captain of the 
McWilliams tug to estimate just how much room he should allow to 
the other vessel, was caused by the maneuver of the Pennsylvania tug 

•For other cases see same topic & § numbbh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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in warpîng its boats around the dock so as to bring them in on the 
lower side, thus requiring more room against the flood tide than if it 
had been landing them on the upper side of the dock. If the responsi- 
bihty for allowing room for this maneuver rested upon the McWil- 
liams, then the resulting damage must be borne by them. 
The hbelant may hâve a decree. 



BABEITÏ V. EEAD et al. 
(District Court, S. D. Kew York. April 16, 1914.) 

1. COUBTS (§366*)— FEDERAL COUETS STATE LAWS AS RULES OF DECISION. 

Where ttie constitutional and statutory lavv of the state in whieii a cor- 
poration was iucorporated respecting the liability of stockholders, at 
ttie time of such incorporation had been clearly and deflnitely construed 
and settled by the décisions of the highcst court of the state, it will be 
followed by a fédéral court in determining the liability of stockholders 
of such corporation. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.*] 

2. CoEPOEATioNS (§ 232*) — Liability of Stockholders — Stock Issued fob 

PEOPEBTY — MlSSODEI Statute. 

Under Const. Mo. art. 12, § 8, whlch provides that "no corporation shall 
Issue stock or bonds except for money paid, labor donc, or property actu- 
ally received," and Kev. St. Mo. 1899, § 962 (Rev. St. 1009, § 2981), which 
contains the same provision, as construed by the Suprême Court of the 
state, where a corporation issues stock in payment for property, the prop- 
erty must be the falr équivalent in value of the par value of the stock 
issued therefor, otherwise the stockholder receiviug it is llable to cred- 
itors who became such vpithout knowledge of the fact, for the différence, 
whether he was guilty of actual fraud or acted in good faith; and as a 
créditer in dealing with the corporation had the right to rely on its hav- 
ing the full amount of its capital stock in money, or its équivalent value, 
in a suit to enforce such liability of a stockholder, the burden rests on 
the défendant to prove that plalntifif knew that it did not. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 686 ; Dec. 
Dig. § 232.*] 

3. Bankkuptct (§§ 145, 282*) — Liability of Stockholdeb3 — Assets — En- 

forcement by trustee. 

Such liability, being as for an unpaid stock subscription, is an asset of 
the corporation, and may be enforced by its trustée in bankruptcy for 
the beneflt of its creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 205, 230- 
232, 234 ; Dec. Dig. §§ 145, 282.*] 

4. Cobpoeations (J 240*) — Rights of Bondholders — Enforcement of Stat- 

UTOBY Liability of Stockholders — "No Recoubse" Clause. 

Bonds issued by a corporation reclted that they were secured by mort- 
gage, and contained a clause, stating that they were subject to ail the pro- 
visions of such mortprage. The mortgage contained a provision that "no 
recourse under any obligation of this mortgage or of any bond or coupon 
hereby secured shall be had against any * * » stockholder » * * 
elther directly or through the company by the enforcement of any right 
or clalm, statutory or otherwise; • • • it being expressly agreed and 
understood that this mortgage and the bonds secured hereby are solely 
corporate obligations." Held, that such provisions, having been inserted 
In good faith, and not as part of a scheme to defraud, were valid and 

•For other cases see same topic & i numeek in Dec. & Am. Dlgs. 1907 to date, & Itep'r Indexes 
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binding on purchasers of the bonds, and that bondholders could not en- 
force a statutory liabUlty Imposed on certain of the stockholders for the 
benefit of gênerai creditors of the corporation because of their havlng re- 
ceived their stock In payment for property transferred to the corpora- 
tion at an overvaluation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 688, 692, 693, 
697-699; Dec. Dig. § 240.*] 

6. COBPORATIONS (§ 244*) LlABILITT OF STOCKHOLDERS — LlABILITY AS FOB 

Unpaid Subsceiptions — BoNA FiDE Purchasers. 

Bona fide purchasers of stock of a corporation from the original sub- 
scribers or their transférées, without notice that it was illegally issued 
In payment for property bought at an overvaluation, are not subject to a 
statutory liability imposed on the original holders because of such fact, 
as for unpaid subscriptlons ; nor are they charged vFith notice by the 
fact that they recelved the stock as a bonus with a purchase of bonds of 
the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 710; Dec. 
Dig. § 244.*] 

In Equity. Suit by Byron F. Babbitt, trustée in bankruptcy of the 
Randolph-Macon Coal Company, against William A. Read and others. 
Decree for complainant as to part of his daim against certain défend- 
ants, and for the remaining défendants. 

Hornblower, Miller & Potter, of New York City (Charles A. Bos- 
ton, of New York City, and P. Taylor Bryan, of St. Louis, Mo., of 
counsel), for plaintiff. 

Strong & Cadwalader and Rushmore, Bisbee & Stern, ail of New 
York City (Charles E. Rushmore and George N. Hamlin, both of 
New York City, of counsel), for défendant Read. 

William J. Patterson, of New York City, for défendant Van Brunt. 
Carter, Ledyard & Milburn, of New York City, for défendants Metro- 
politan Life Ins. Co., Hegeman, and Hamilton Trust Co. 

Harris, Corwin, Gunnison & Meyers, of New York City, for de- 
fendants Home Trust Co., Brown, and Furness. 

Montgomery & Peabody, of New York City, for défendant Teget- 
hoff. 

MAYER, District Judge. On May 10, 1907, Mr. Babbitt was duly 
appointed trustée in bankruptcy of the Randolph-Macon Coal Com- 
pany, a corporation organized under the laws of Missouri, for the pur- 
pose of acquiring and operating coal mines and selling coal. The 
claims originally proved in bankruptcy aggregated $2,376,041.43 of 
which $2,149,729.45 représentée a deficiency judgment entered in a 
suit brought by the Central Trust Company of New York as trustée to 
foreclose a mortgage given to secure an issue of $3,000,000 of bonds. 
Pursuant to an order of authorization made by the référée in bank- 
ruptcy, the trustée brought this suit in April, 1909, against thèse de- 
fendants, who are some, but not ail, of the stockholders of the bank- 
rupt Company, to recover, upon the theory of a stockholder's liability 
for unpaid subscriptions, an amount equal to the capital stock of the 
Company, to wit, $5,000,000 "or so much thereof as may be necessary 

•For other cases see same topic & § ndmbee In Dec. & Am. Digs. 1907 to date, & Reo'r Indexes 
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for the full payment of ail the debts proved and allowed in bankrupt- 
cy" against the bankrupt estate, together with cost of collection. 

Briefly stated, the plaintiff contends that the Randolph-Macon Coal 
Company issued its capital stock of $5,000,000 and its bonds to the 
extent of $1,800,000 for the purchase of property which, it is alleged, 
did not exceed in value the sum of $1,620,000; that the original so- 
called subscribers to the entire issue of the stock of the company, who 
were also the incorporators, paid therefor by the sale and transfer to 
the company of the property in question, and that in so doing they 
were acting as the agents of the défendants Read, Gardiner (now ex- 
ecutors of Gardiner), and Van Brunt, and that, in view of ail of the 
facts and circumstances hereinafter outlined, thèse défendants are ha- 
ble as for unpaid subscriptions. The bill further allèges (paragraph 
thirty-sixth) that the défendants Seaman, Clark, Metropolitan Life In- 
surance Co., Hegeman, Gardiner as trustée, and Read as trustée, ac- 
quired their shares of stock with full knowledge that the stock was not 
fuUy paid, and that Seaman, Clark, Metropolitan Life Insurance Com- 
pany, and Hegeman are each severally liable for the full amount of 
shares of stock, severally held by each of them, or so much thereof 
as may be necessary for the full payment of debts, etc., and that thèse 
défendants are jointly and severally liable with Read, Gardiner, Van 
Brunt, and Kobusch, for the full amount of the par value of the shares 
of stock standing, respectively, in each of their names, or for so much 
thereof as may be necessary for the full payment of debts, etc. The 
trustée sets forth in the bill that he cannot state whether or not the 
défendants the Home Trust Company, the Harailton Trust Company, 
and Tegethoff acquired the shares of stock severally standing in their 
respective names, with knowledge or notice that the same was not 
fully paid ; but he avers that, if any of thèse three défendants acquir- 
ed the stock with knowledge that the amount subscribed therefor was 
not fully paid, then that they are liable. Substantially the same allé- 
gation was made in regard to défendants James N. Brown and Harry 
P. Furness. George J. Kobusch was not made a party to the suit. 
James T. Gardiner died after the suit was commenced. After the suit 
had been at issue and considérable testimony had been taken (and sub- 
séquent to the décision in Mackay v. Randolph-Macon Coal Co., 178 
Fed. 881, 102 C. C. A. 115, the trustée filed a supplemental bill, in- 
cluding as creditors entitled to représentation in the suit certain hold- 
ers of bonds of the company aggregating $353,000 at par, thèse being 
the only bondholders whose claims had been allowed in the bankruptcy 
proceeding. The theory of the supplemental bill is that the bonds of 
thèse holders (called for convenience the Mackay group) were not 
merged in the foreclosure judgment, but could be established as claims 
against such portion of the estate in bankruptcy as might be created by 
a judgment if obtained herein. 

For clearness, therefore, it is désirable to consider: First. The 
questions of fact and law which arise on the issues suggested by the 
original bill ; secondly : (a) Those which are presented because of the 
partial défense as to the "no recourse" clause in the mortgage set up 
by défendants Read, Gardiner, Seaman, Clark, Metropolitan Life 
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Insurance Company, Hegeman, and Hamilton Trust Company; and 
(b) those which are at issue because of the spécial position claimed to 
be held by the owners of the Mackay group bonds. 

The Original Bill. 

There is in Randolph and Maçon counties in the eastern part of the 
State of Missouri a large field of bituminous coal. In 1904 this coal, 
although its existence and extent were well knovvn, had been but little 
exploited, and there were few mines in opération in this field. The 
properties, whether consisting of rights or land (not now using the 
words technically), were held in différent ownerships, and from the 
practical and commercial standpoint the mining had gone on in a com- 
paratively small way. The défendant Van Brunt had been associated 
with railroad interests in St. Joseph, Mo., and elsewhere, and knew 
of the existence of this coal territory, and believed that it had great 
possibilities. He interested George J. Kobusch of St. Louis, Mo., who 
was then the président of the St. Louis Car Company, and together 
they acquired 23,000 acres (in round numbers), together with a mine 
thereon that was then in opération. They organized, under the laws of 
Missouri, a corporation which was called the Randolph County Coal 
Mining Company. Believing, however, that the situation warranted 
the création and development of an even larger enterprise, Van Brunt 
and Kobusch, working through agents, procured, from time to time, 
options for the purchase of a more extensive area, including certain 
other existing mines. They were two years in acquiring the control, 
by option and otherwise, of thèse properties. They realized that such 
a Project needed capital and the co-operation of men of financial ability 
and standing. Van Brunt was favorably known to the défendant 
Read, who was a member of the then banking house of Vermilye & 
Co., of New York City, and in December, 1904, Van Brunt called up- 
on Read and succeeded in attracting Read's interest. Read, however, 
desired the opinion of some expert of repute. He knew that the old 
and well-known banking house of Spencer Trask & Co. had f requently 
been engaged in placing bonds of coal properties in the East, and he 
asked their aid in procuring the services of the right kind of an ex- 
pert. Spencer Trask & Co. recommended Mr. James T. Gardiner, who 
undoubtedly was at that time one of the great coal experts of the coun- 
try. Read had no préviens personal acquaintance with Gardiner, and 
there is no reason to doubt that the subject-matter was presented to 
and undertaken by Read in perfect good faith and in the manner in 
which capable men seek to satisfy themselves as to the merits of a 
proposed business enterprise. Read requested Gardiner to make a 
careful examination of the property and its commercial possibilities 
and to report to him. Gardiner went to Missouri in the early part of 
January, 1905. He visited the property, inspected such mines as were 
open and in opération, and, in brief , procured such data and made such 
study of the situation as would enable him to arrive at a judgment up- 
on which he was willing to rest, and which he was willing to submit 
to Read. He reported to Read and, in due course, stated his views in 
writing. I«etters of January 11 and 14, 1905. Read consulted his- 
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counsel, and he (Read) and Gardiner agreed with Van Brunt and Ko- 
busch to take part in the proposed enterprise. The understanding be- 
tween the parties was expressed in two agreements dated January 14, 
1905, and known throughout the case as Exhibits 24 and 25, or the 
Promotion Agreements. Thèse agreements are as follows: 

"Exhibit 24. 

"Agreement, made thls fourteentli day of January, 1905, by and between 
W. T. Van Brunt, of the city of New York, and George J. Kobusch, of St. 
Louis, Missouri, parties of the first part, James ï. Gardiner, of tlie city of 
New York, party of the second part, and William A. Read, of the city of 
New York, party of the third part, witnesseth : Whereas, the said Van 
Brunt and Kobusch hâve acquired the ownership or control of certain minerai 
lands and properties in the countles of Eandolph, Maçon and Howard, state 
of Missouri, and are desirous of seeurlng the aid of the parties of the second 
and third part in the organization and development of said properties ; now, 
therefore, It Is agreed as follows : 

"First. — That there shall be organized under the direction of the party 
of the third part a corporation under the name of 'Eandolph-Macon Coal 
Company,' or some other appropriate désignation, pursuant to the laws of the 
State of New Jersey, or some other state approved by the said party, havlng 
appropriate powers. 

"Second. — The said Van Brunt and Kobusch agrée to cause to be transter- 
red to the said corporation the folio wing properties, to wit: Ail the right, 
title and interest now belonging to Randolph-Couiity Coal and Mining Com- 
pany, a corporation of the state of Missouri, in and to about twenty-three 
thousand (23,000) acres of land in the counties of Howard and Randolph, in 
the state of Missouri, including portions of the surface and coal and other 
rights under the same, and ail improvements thereon ; certain coal rights in 
additional lands adjoining the said property of the Randolph County Coal and 
Mining Company ; ail the right, title and interest of the Wabash Coal Com- 
pany in and to certain property amounting to about two thousand (2,000) 
acres, near the village of Huntsville, in the county of Randolph, state of 
Missouri; the options for the purchase of coal rights in about ten thousand 
acres (10,000) of unimproved land in the county of Randolph, north of Hunts- 
ville, at présent held by W. E. Murlin ; certain coal rights in unimproved 
lands lying north of the above-mentioned tract and estimated at about flve 
thousand (5,000) acres, so far as the same can be secured by the said Van 
Brunt and Kobusch, lying in the counties of Randolph and Maçon, state of 
Missouri ; ail the right, title and interest of a corporation known as Inter- 
state Coal Mining Company in about eleven hundred (1,100) acres of land in 
the counties of Howard and Randolph, state of Missouri ; ail the right, title 
and interest of the corporation known as the Coal Creek Coal & Mercantile 
Company in and to about fourteen hundred (1,400) acres of land In the coun- 
ties of Howard and Randolph, state of Missouri ; ail the right, title and inter- 
est of the corporation known as Bolen & Darnell Company in the counties of 
Randolph and Howard, state of Missouri; ail the right, title and interest of 
the corporation known as Elliott Coal Company in the county of Randolph, 
state of Missouri, amounting to about fourteen hundred (1,400) acres ; ail the 
right, title and interest of the corporation known as Renick Coal Company, 
in the county of Randolph, state of Missouri ; ail the right, title and interest 
of the corporation known as Holllngsworth Coal Company, lying in the coun- 
ty of Randolph, state of Missouri ; in considération of the issue and dellvery 
to the parties of the first part by said corporation of flve million dollars ($5,- 
■000,000) par value of its capital stock, being the entire issue of the same; 
and one million eight hundred thousand dollars ($1,800,000) face value of its 
flrst mortgage flve per cent., thirty-year gold bonds, ont of a total autliorlzed 
issue of three million- dollars ($3,000,000) of said bonds, secured by a mort- 
gage coverlng ail of the above-mentioned properties and such other properties 
of the Company thereafter acquired with the proceeds of the sale of any of 
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the remalnlng one million two hundred thousand dollars ($1,200,000) of 
bonds which shall be reserved for future Issue for the purpose of the Com- 
pany, the sald mortgage to provide for the création of a sinking fund of two 
cents per ton on ail coal mlned from any of the mortgaged property, and the 
bonds to be redeemable out of said sinking fund at one hundred and flve per 
cent. (105%) and accrued Interest. 

"The parties of the first part agrée forthwlth, upon the organizatlon of said 
corporation and the transfer to It of the properties and rlghts aforesaid and 
the isstie and delivery to them of the bOnds and stock aforesaid, to transfer 
and deliver the entire aniount of the said stock and bonds unto the party of 
the third part, to be held and disposed of by him under and pursuant to 
an agreement bearing even date herewith. 

"This agreement is made upon the further understanding and agreement 
tliat the party of the second part shall become the président of the corpora- 
tion so to be organized aud shall agrée to give his services to the develop- 
ment of the sald property in that capacity. 

"In vritness whereof, the parties hâve hereunto set their hands and seals 
in the city of Kew York the day and year aforesaid." 

"W. T. Van Brunt. 

"George J. Kobusch. 

"James T. Gardiner. 

"William A. Read." 
"Exhiblt 25. 

"Agreement, made thls fourteenth day of Jannary, 1905, by and between 
W. T. Van Brunt, of the city of New York, and George J. Kobusch, of St. 
Louis, Missouri, parties of the first part. James T. Gardiner, of the city of 
New York, party of the second part, and William A. Read, of the city of New 
York, party of the third part, witnesseth: Whereas, by an agreement of 
even date herewith, the said Van Brunt and Kobusch hâve agreed to cause 
to be transferred and dellvered unto a corporation therein agreed to be form- 
ed under the name of 'Randolph-Macon Coal Company,' or some other appro- 
priate name, In considération of the issue to them of certain first mortgage 
bonds and certain stock, which bonds and stock, when so issued, are to be 
transferred and delivered unto the said William A. Read, and the parties 
hereto désire to make a provision for the disposition of said bonds and stock 
in the interest of the common enterprlse in which they are engaged: Now, 
therefore. In considération of the premises, it is hereby agreed as follows: 

"The sald William A. Read shall receive, hold and deliver the said stock 
and bonds as hereinafter provided; that is to say, six hundred thousand dol- 
lars (.$600,000) face value df the sald bonds shall be delivered to the sald 
Van Brunt and Kobusch In payment of their actual cash outlays in the ac- 
quisition of the properties and options to be transferred to the company by 
them, as above provided, It being understood and agreed that the said Van 
Brunt and Kobusch hâve actually exiiended the sum of flve hundred and 
twenty thousand dollars (5;520.000) in the acquisition of said properties and 
options up to January Ist, 1905, and they agreeing to submit to said William 
A. Read vouchers for the expenditure of the additional sum of twenty thou- 
sand dollars (Ç20,000), failing in which there shall be reserved from the 
said amount of the bonds to be delivered to them enough bonds at ninety 
per cent, of their face value to raake up the différence. 

"The sald William A. Read proposes to undertake to place one million two' 
hundred thousand dollars ($1,200,000) face value of said bonds at ninety per 
cent, of their face value, and this agreement shall cease and détermine unless 
on or before slxty days from date he shall, by agreement in writmg, bind 
himself firmly to take and purchase said bonds at said price. 

"The proceeds of the sale of the said one million two hundred thousand 
dollars ($1,200,000) of bonds are to be applied : (a) to the purchase of prop- 
erty embraced in the options agreed to be transferred to the company by 
Messrs. Van Brunt and Kobusch; (b) for Improvements and developments of 
the property ; and (c) for working capital for the company. 
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"The said William A. Eead shall hold and distrlbute the stock so delivered 
to him as aforesaid as follows : 

"1. He shall transfer and dellver one million dollars ($1,000,000) par value 
of said stock unto the said W. T. Van Bnmt or his assigns, and one million 
dollars ($1,000,000) par value of said stock unto George J. Kobusch or his 
assigns, the same being in full payment to them for their services in procur- 
Ing the said properties for the company. 

"2. He shall transfer and retain, a;^ his own individual property, one mil- 
lion eight hundred and fifty thousand dollars ($1,850,000) face value of said 
stock in considération of his services rendered and to be rendered in connec- 
tion with the organization and promotion of the company. 

"3. He shall transfer and dellver unto W. T. Van Brunt one hundred and 
fifty thonsand ($150,000) par value of said stock for delivery to certain em- 
ployés of the company, it being agreed by said Van Brunt that any of said 
stock not so employed shall be returned by him to Mr. Read, to be dealt with 
as hereinafter provided. 

"4. He shall transfer and dellver unto James T. Gardiner flve hundred 
thousand dollars ($500,000) par value of said stock. 

"5. He shall set aside and hold five hundred thousand dollars ($500,0(K)) of 
said stock, and out of the same transfer and deliver unto James T. Gardiner, 
at the expiration of each period of one year from the date of his original 
élection as président of the said company, one hundred thousand dollars 
(.yi00,000) par value of said stock, which stock, together with that of the par 
value of five hundred thousand dollars ($500,000) to be delivered to him forth- 
with, as above provided, shall be received by the said James T. Gardiner In 
full compensation for his services as président of said company; and if at 
any time before the expiration of the full period of five years the same 
James T. Gardiner shall die or sball voluutavily cease to be the président of 
the said company, then, except as hereinafter especially provided, ail of his 
interest in and to any portion of the said remaining five hundred thousand 
dollars ($500,000) of stock so set apart then undellvered to him shall cease 
and détermine; provided, however, that so long as any portion of said stock 
shall remain set apart and held for his benefit the said James T. Gardiner 
shall be entitled to reçoive ail dividends declared and paid upon every por- 
tion thereof, and provided, further, that if at any time before the full deliv- 
ery of the entire balance of said stock to said James T. Gardiner a majority 
of the company shall cease to be held by the said W. T. Van Brunt, George 
J. Kobusch, William A. Read and James T. Gardiner, or some of them, then 
and thereupon the said Gardiner shall be entitled to the delivery to him of 
ail portion of the said five hundred thousand dollars ($500,000) reserved stock 
then remaining undellvered. 

"In case of the death or re.signation of the said Gardiner during the year, 
a proportional adjustment shall be made with him for the fraction of the 
year. 

"Any portion of the said five hundred thousand dollars ($500,000) of stock 
so set apart for the benefit of the said James T. Gardiner, together with any 
portion of the said one hundred and fifty thousand dollars ($150,000) of stock 
to be delivered to the said W. T. Van Brunt for the purposes above set forth, 
not actually used for such purposes shall be divided equally between the said 
W. T. Van Brunt, George J. Kobusch and William A. Read. 

"Ali of the détails of incorporation, form of the mortgage and the organiza- 
tion of the board of directors shall be determined by Messrs. Kobusch, Gardi- 
ner and Read. 

"It Is further agreed that If said William A. Read shall agrée to take and 
pay for the one million two hundred thousand dollars ($1,200,000) of bonds 
aforesaid, as above provided, he or any firm of bankers of which he shall be a 
member shall be appointed sole flnancial agents and bankers for the company. 

"In wltness whereof, the parties hereto hâve subscribed this agreement the 
day and year aforesaid, W. T. Van Brunt. 

"George J. Kobusch. 
"James J. Gardiner. 
"William A. Read." 
215 F.— 28 
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At the time of the exécution and delivery of Exhibits 24 and 25, 
the Randolph County Company had acquired, in round numbers, 23,- 
000 acres, for which the price paid was not less than $292,737.15, and, 
according to Van Brunt, between $300,000 and $400,000. In order 
to acquire the remaining property, which would make up the total of 
47,000 acres, it was necessary to raise and expend additional money. 
The purpose was to acquire ail of thèse 47,000 acres, and it was in 
respect of this whole aggregate field that Gardiner made his reports. 

Some criticism was suggested because of the short time employed by 
Gardiner in his examination of thèse coal properties, but it seems to 
me that Gardiner, because of his ability and knowledge, could very 
vvell arrive at a conclusion after an examination much shorter in time 
than that which would be occupied by men less expert. In his report 
of January 11, 1905, Gardiner considered elaborately varions phases 
of what he called the Randolph-Macon coal field of Missouri. He 
discussed the commercial situation, outlined the physical description, 
and pointed out the expected control of the field by the exercise of the 
Van Brunt options, which would add to the existing Randolph County 
Company holdings, so that the aggregate holding of a new company 
would be the 47,000 acres. He deduced his estimate of earnings f rom 
the data thus set forth, and finally strongly advised the purchase of 
the property in the foUowing language: 

"Although the well-operated companies in thls fleld are now maUing about 
oOc. a ton on their coal and nbout 10c. a ton for powder sales and stores, or 
40c. total, and although I believe the présent price can be maintalned and 
the cost of minlng reduced, I think it safest to estimate 30c. a ton as the 
profit from operating the 10 mines which are now working on the Van Brunt 
options and the additional shaft which is being sunk. Wlth an estimated 
output of 1,200,000 tons the first year, the net earnings of the operating Com- 
pany should be $375,000. The second year wlth an output of 2,000,000 tons 
the net earnings should be $000,000. 

"In View of the rapid increase of demand for coal and the absence of other 
sources of supply, I should look for a steady increase in the production Irom 
this fleld and a conséquent increase in the earnings of the company. 

"I strongly advise the purchase of this property on account of the favora- 
ble minlng conditions, the low cost of minlng as compared with compétitive 
fields, the established réputation of the coal, the unusual steadiness of the 
price for this fuel, the absence of compétitive fields which could lovver prés- 
ent priées, the geographieal position of the four great trunk railways, the 
almost complète control of the field, the ownership of 200,000,000 tons of 
coal, and the fact that the 10 open and producing mines will give the operat- 
ing company a large tonnage at the beginnlng of Its business and an ample 
surplus the first year of opération." 

On January 14, 1905, he made a further report, in which he said: 

"The Randolph-Macon Coal Company is a récent consolidation of the oper- 
ating coal mines and undeveloped properties in the Isolated coal basin in 
Randolph and Maçon counties in Northern Central Missouri. * * • There 
are 10 operating shafts and 47,000 acres of coal land containing 200,000,000 
tons of coal." 

After pointing out the prospects, transportation conditions, coal 
supply and proposed économies, he said: 

"I thlnk the property of the Randolph-Macon Coal Ce. worth from Ç3,000,- 
000 to $4,000,000 as it stands and that It will rapidly increase in value from 
the developments of the next two years." 
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He concluded by an enthusiastic expression of expectation of the 
results to be attained, and stated that he had decided to take a Per- 
sonal interest in the Company and accept its presidency. There is no 
question that the field was a vakiable one, and that it was believed so 
to be by the défendants Gardiner, Read, and Van Brunt; and it was 
advantageous that the company should start with a man of the réputa- 
tion which Gardiner had as a coal man. 

The exact figures of $1,800,000 of bonds and $5,000,000 of stock at 
which the company was to be capitalized vvere not based on any ac- 
curate mathematical computation ; but they were regarded by the 
promotors as a minimum well within the value of the property as 
estimated by Gardiner. It is urged that the valuations, under différent 
dates, by Gardiner, were inconsistent ; but, f rom the point of view of 
ail concerned, as affecting the questions of good faitli (Wickersham's 
tcstimony, vol. 4, pp. 1054, 1055-1061 ; Read's testimony, vol. 7, p. 
2094), I find no inconsistency (see supplemental brief of défendants 
Read et al., page 40, subd. 2). That point of view was thus expressed 
by Read: 

"I relied on Mr. Gardlner's estimâtes, which were that the property was 
a very valuable property, worth the full amoinit of the stock and bonds to 
be issued ; that, as a going concern, with capital behind it, it had far greater 
value than it had as .separate concerns In poor condition, In poor crédit I 
should say po.ssibly, antagonizing each otiier, competing for business. As a 
going concern, the coal in the ground had a flsed value which it was easily 
denionstrated was very large indeed, many tiuies the amount of stock and 
bonds." 

And an important élément in the formation of Gardiner's judgment 
was that the property would be in the hands of a large and strong com- 
pany having the knowledge and capital to develop its possibilities. Vol- 
ume VII, pp. 2011 et seq. It is évident that thèse men thought that 
the property would earn its own way, and while, for various reasons, 
this resuit was not attained, I am satisfied that they honestly believed 
that the enterprise would stand the capitalization, and that they acted 
in that regard, in good faith. 

The détails and routine necessary to incorporate the company were 
conducted at St. Louis by attorneys of repute. Mr. William E. Fisse 
of the Missouri bar had been the personal counsel of Kobusch, and 
Messrs. Strong and Cadwalader were the attorneys for Read. 

Mr. Fisse and Mr. Gale (an associate of Strong and Cadwalader) 
co-operated in preparing the Articles of Association of the coal com- 
pany. Thèse articles, bearing date January 23, 1905 (8 days after the 
date of the promotion contracts) were executed by Henry F. Vogel, 
one George A. H. Mills, and Mr. Fisse, ail of the city of St. Louis. 
The articles set forth that the parties had associated themselves to- 
gether for the purpose of organizing a corporation under the laws of 
the State of Missouri, and particularly under article 9, chapter 12, 
of the Revised Statutes of Missouri of 1899, and the various acts sup- 
plemental to and amendatory of the said article. The articles further 
set forth that the whole of the stock had been bona fide subscribed, and 
one-half thereof had been actually paid up in lawful money of the 
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United States, and was then in the custody of the persons named as 
the first board of directors. 

Article fourth provided as follows: 

"The names of the several shareholders of sald corporation, and their rési- 
dence, and the number of shares subscribed for by them respectively are as 
follows : 

Vogel $4,999,800 00 

Mills 100 00 

Fisse 100 00" 

Vogel, Mills, and Fisse were named as the directors for the first 
year. Fisse testified that he had been requested to act in the matter 
of the incorporation of the company as local counsel by Mr. Gale, and 
that Vogel and Mills acted under his, Fisse's, directions. No one of 
thèse three had any pecuniary interest in the company. The first meet- 
ing of stockholders was held on January 24, 1905, and at this meeting 
a proposition in writing, dated January 24, 1905, was submitted from 
Vogel, addressed to the stockholders of the coal company. This prop- 
osition, briefly stated, was to sell and convey, or cause to be conveyed, 
to the company, in considération of the payment and delivery of $5,- 
000,000 par value of capital stock and $1,800,000 of first mortgage 
bonds, out of a total authorized issue of not more than $3,000,000, 
the property substantially the same as contained in the contract, Ex- 
hibit 24; that is to say, the 23,000 acres and the property to be ac- 
quired. This proposition was accepted, and then a resolution was 
passed, authorizing the use of $1,800,000 of bonds to pay Vogel part 
of the purchase priée of the properties authorized to be acquired from 
him; the remainder of the issue, to wit, $1,200,000 to be reserved for 
future use by the company, as should thereaftet be determined by the 
stockholders or the directors. Temporary certificates of stock were 
issued to Vogel, Mills, and Fisse to the extent of their subscriptions. 
Between January and August, certain certificates were surrendered and 
canceled and new certificates issued in lieu thereof until, on August 10, 
1905, pursuant to a letter of instructions of William A. Read & Co., 
$1,850,000 of the stock theretofore issued was issued to the following: 
900 shares to Metropolitan Life Insurance Co., 100 shares to John 
R. Hegeman, 200 shares to Hamilton Trust Co., 17,100 shares to Wil- 
liam A. Read, 100 shares to Joseph H. Seaman, and 100 shares to John 
Hallett Clark. Shares of stock were issued to varions persons pursu- 
ant to the direction of Van Brunt and, in brief, the stock was distrib- 
uted in précise accordance with the promotion contracts. 

The company was operated for about two years, during which time 
it failed to make money and encountered difficulties. At a meeting of 
the directors on February 4, 1907, the président, Mr. Gardiner, read a 
letter addressed to the stockholders and bondholders of the company, 
which, among other things, stated that the Ist of February had arrived 
with no money in the treasury to meet the interest on the bonds and 
to pay creditors. The board of directors authorized the président to 
hâve the letter printed and distributed among the stockholders, and 
adopted a resolution authorizing counsel of the company to enter an 
appearance of the company in any proceedings which might be broughl 
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to foreclose the mortgage. On February 19, 1907, such procetdings 
were instituted by the Central Trust Company of New York, trustée 
under the mortgage, in the United States District Court for the North- 
ern Division of the Eastern Judicial District of Missouri, and thèse 
proceedings resulted in a sale of the property by a spécial master of 
the court, the price received being $100,000. On March 26, 1907, the 
Company was adjudicated a bankrupt. The allotment to Read of the 
$1,200,000 of bonds at 90 realized for the company $1,080,000. This 
money was largely used in the acquisition by the company of the prop- 
erty other than the Randolph county property. (The total paid for the 
Wabash, Bolan Darnell, Elliott, and properties other than the Ran- 
dolph county, is figured by plaintiff to be $857,915,000, but the différ- 
ence between that amount and the $1,080,000 is not important for 
purposes of décision of the issues herein.) This sum of $1,080,000 
was the only money which came to the company in connection with 
its organization. The total holdings of the company were surface 
land, 1,035.24 acres, coal rights, 45,531.38 acres, leased rights, 1,246.75 
acres. 

From the record of which the foregoing is necessarily a meager out- 
line, it is entirely clear that Read, Gardiner, Van Brunt, and Kobusch 
were in fact the subscribers to the capital stock of the corporation. 
The case was not one of a sale by Van Brunt and Kobusch, whereîn 
Vogel, Mills, and Fisse were their agents for the transfer of the prop- 
erty, but Vogel, Mills, and Fisse plainly acted for ail parties (merely 
as instruments in routine) to carry eut the purpose and understanding 
expressed in the promotion contracts. Equity will brush away mère 
forms, and the resuit is the same as if Read, Gardiner, Van Brunt, and 
Kobusch had signed the articles of association with their own hands. 

[1] Starting, then, with the proposition that Read, Gardiner, and 
Van Brunt, défendants hère, were subscribers, the first inquiry is 
whether their obligations and duties are to be determined by the law 
of Missouri or by the law of the forum. It is insisted by the défend- 
ants that the décisions of the Missouri courts, in respect of the sub- 
ject-matter, are contrary to long and well-established views announced 
by the fédéral courts and by other state jurisdictions, and that the 
responsibiiity, if any, of the défendants, dépends upon the construc- 
tion which this court will give to their acts irrespective of the author- 
ity of the Missouri courts, and that the rule which prevails in Mis- 
souri expresses the interprétation of the courts of that state, upon 
propositions of gênerai commercial law quite irrespective of the Con- 
stitution or statutes of Missouri. The plaintiff, on the other hand, in- 
sists that the liability of the défendants is because of the requirements 
of the Constitution and statutes of Missouri. The main contentions 
may briefly be summarized as foUows: Plaintiff urges that the issue 
of the capital stock was in pursuance of an actual fraud, in that the 
stock was issued for property knowingly grossly overvalued; that if, 
however, it be found that actual fraud was not practiced, then, never- 
theless, the défendants are liable because, as matter of fact, the prop- 
erty conveyed for stock was far less in value than the amount of 
stock subscribed and delivered in payment. The défendants insist 
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that the transactions were undertaken and executed in good faith, that 
défendants ire to be held liable only if actual fraud shall be f ound to 
hâve existed, and that, in any event, the property was fully worth the 
amount of stock subscribed and, indeed, of a value far in excess 
thereof. The défendants further contend that a suit may not be main- 
tained by the trustée in bankruptcy, but only by a créditer wlio acted 
on the behef that the capital stock had been fully paid. There are other 
and minor contentions which may, to some extent, be later referred to. 
[2] The Constitution of Missouri provides that: 

"No corporation shall Issue stock or bonds, except for money pald, labor 
done or property actually received." Constitution of Missouri, article 12, 
§ 8. 

"Dues from private corporations shall be secured by such means as may 
be prescribed by law, but in no case shall any stockholder be indivldually 
liable In any amount over or above the amount of stock owned by Mm or 
her." Constitution of Missouri, article 12, § 9. 

Section 962 of the Revised Statutes of Missouri of 1899, which was 
in force at the time the Randolph-Macon Coal Company was organ- 
ized, and which is still in force, is as follows : 

"The stock or bonds of a corporation shall be issued only for money paid, 
labor done or money or property actually received." 

After making provision for increases of stock, the section mentioned 
provides further: 

"The shares of stock or bonds arlsing from such increase shall only be 
disposed of for money paid, labor done or money or property actually receiv- 
ed. AU fictltious issues or increase of stock or of bonds of any corporation 
shall be void." 

The section quoted is the same section as that now known as section 
2981 of the Revised Statutes of Missouri of 1909. 

The section of the statutes of Missouri, under which this corpora- 
tion was organized (article 9, chapter 12, Revised Statutes of Missouri 
of 1899, section 1319), provided as follows: 

"Corporations may be created under this article for any of the following 
purposes: 
"First. — To carry on any klnd of mining, • • • business. 

"Eleventh. — For any other purposes intended for pecuniary profit or gain, 
not otherwise specially provided for, and not Inconsistent with the * * • 
laws of this State. » • • " 

This section is now known as section 3346, Revised Statutes of 
Missouri of 1909. 

Section 1312, of the Revised Statutes of Missouri of 1899, provided: 

"Any three or more persons who shall hâve associated themselves, by arti- 
cles of agreement, in writing, as provided by law, for any of the purposes in- 
cluded under section 1319, may be incorporated under any name or title des- 
ignating such business." 

It is further provided in said section that the Articles of Associa- 
tion shall set out among other things : 

"Third. — The amount of the capital stock of the corporation, the number 
of shares Into which It is divlded, and the par value thereof, that the same 
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bas been bona flde subscrlbed, and one-half thereof actually pald up In law- 
ful money of tbe United States, and is In the custody of the persons named 
as the flrst board of directors or managers. 

"Fourth.— Tbe names and places of résidence of the several sharebolders, 
and the number of shares subscrlbed by each * • * purposes for which 
the association or company is formed. » * * " 

This section is now known as section 3339, Revised Statutes of Mis- 
souri of 1909. 

Section 1313, Revised Statutes of Missouri of 1899, provided that 
such Articles of Association shall be signed and acknowledj^ed by the 
parties thereto, which is substantially the same section as section 3340 
of the Revised Statutes of Missouri of 1909, which provides that "such 
articles of association shall be signed- and acknowledged by the parties 
thereto." 

There can be no doubt as to the doctrine laid down by the Missouri 
courts. That is announced in Berry v. Rood, 168 Mo. 316, 67 S. W. 
644, wliere the court was dealing with questions which arose in regard 
to a Missouri corporation. There had been some uncertainty caused 
by the décision in Woolf olk v. January, 131 Mo. 620, 33 S. W. 432. 
But in Van Cleve v. Berkey, 143 Mo. 109, 44 S. W. 743, 42 L. R. A. 
593, the Woolf olk Case was distinguished, and the prior case of Shickle 
V. Watts, 94 Mo. 410, 7 S. W. 274, was approved. In the Shickle and 
Van Cleve Cases, the Missouri courts were not dealing with Missouri 
corporations, and, on the close analysis suggested by the learned coun- 
sel for the défense, it might well be argued that the Missouri courts 
were applying their view of the law applicable to such cases, just as it 
is now insisted by the défendants that this court shall apply whatever 
the law may be in fédéral jurisdictions as a proposition of gênerai 
commercial law as distinguished from the interprétation of a consti- 
tution or statute. But in the Van Cleve Case the Missouri court took 
pains to point out what it believed to be the law of Missouri in the fol- 
lowing language : 

"Upon a revlevv of ail the cases decided by the appellate courts of this 
State slnce tlie adoption of the Constitution of 1875, the ruling in ail of which 
will be found to be in harmony, It is impossible to escape the conviction that 
in this State, whatever may be the case in some of the other states, the Amer- 
Ican trust doctrine, as suggested by Mr. Justice Harlan, has indeed been 're-, 
inforced' by its Constitution and statutes, and that the proposition that the 
stock of a corporation must be pald for 'in meal or in malt,' in money or in 
money's value, is not a mère figure of speech, but really has the slgnlflcance 
of its terms. It may be paid for in property, but in such case the property 
must be the fair équivalent in value to the par value of the stock issued 
therefor; that it is the duty of the stockholders to see that it possesses such 
value; that when a corporation is sent forth into the commercial world, ac- 
credlted by them as possessed of a capital in money, or its équivalent, in 
property, equal to the par value of its capital stock, every person dealing 
with it, unless otherwise advised, has a right to extend crédit to it on the 
faith of the fact that its capital stock has been so paid, and that the money 
or its équivalent in property will be forthcoming to respond to his legitimate 
demands. In short, that it is the duty of the stockholder, and not of the 
créditer, to see that it Is so paid; hence the inquiry In a case between the 
créditer and a stockholder, when property has been pald in for the capital 
stock of a corporation, is not whether the stockholder believed or had reason 
to believe that the property was equal in value to the par value of the capi- 
tal stock, but whether, in point of fact, It was such équivalent. This whole- 
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some and salutary doctrine, bénéficiai alike to tlie gênerai public and to ail 
corporations doing business with bona flde capital, so flrmly applled In Shick- 
le V. Watts, supra, and so well formulated in the foregoing quotation from 
the opinion of Gill, J., in the case of Shepard v. Drake, supra [61 Mo. App. 
134], ought not to be in any way weakened or Impalred by anyttiing said in 
the opinion in the case of Woolfolk v. January, in criticism of a single ex- 
pression in the opinion in Shlckle v. Watts, and which criticism was obiter 
to the case then in hand." 

Then came Berry v. Rood, 168 Mo. 316, 67 S. W. 644. There a re- 
ceiver of a corporation appointée! by the Missouri courts, brought an 
action at law to recover for unpaid subscriptions. The corporation was 
formed under the laws of Missouri with a nominal capital of $300,000 
stated in its articles to hâve been ail subscribed and fully paid in cash. 
None of the subscriptions were paid in cash, but the organizers were 
the owners of certain lands believed to contain valuable onyx deposits 
which, pursuant to the understanding among them from the beginning, 
they put into the concern at a valuation of $200,000 as in payment to 
that extent of their subscriptions, and one subscriber, being the owner 
of certain onyx works and machinery in Vermont, put that property 
in at a value of $90,000 as in payment of his subscription to that ex- 
tent. The référée found that thèse deposits added little, if any, real 
value to the land, and, in brief, that the property turned in by the 
original incorporators was very greatly overvalued. The référée f urther 
found that there was no fraudulent intent or purpose in the transac- 
tions and in the incorporation of the company. The court held that 
where stockholders turn over 'property to a company and receive stock 
in payment therefor, such stockholders are respectively liable for the 
différence betwëen the real value of the property turned over and the 
face value of the stock, and that judgment may be entered against the 
stockholders individually for so much of that différence as may be 
necessary to pay off the debts of the concern to such creditors as ex- 
tended crédit without knowledge of the fact that the corporation had 
accepted property in payment of stock, and for costs. The défend- 
ants say that this décision of Berry v. Rood is contrary to the princi- 
ple announced in many cases that before a stockholder who takes stock 
for property may be held liable as for an unpaid subscription, it must 
be shown that Ihe stockholder was guilty of a f raud, and if, in fact, 
the stockholder acted in good faith or was not guilty of fraud, then 
there may be no recovery in any event. Clark v. Bever, 139 U. S. 96, 
11 Sup. Ct. 468, 35 L. Ed. 88; Fogg v. Blair, 139 U. S. 118, 125, 11 
Sup. Ct. 476, 35 L. Ed. 104; Coit v. Gold Amalgamating Co., 119 U. 
S. 343. 7 Sup. Ct. 231, 30 L. Ed. 420; Taylor v. Cummings, 127 Fed. 
108, 62 C. C. A. 108; Randall Printing Co. v. Sanitas Minerai Water 
Co., 120 Minn. 268, 139 N. W. 606, 43 L. R. A. (N. S.) 706; Hospes 
v. Northwestern Mfg., etc., Co., 48 Minn. 174, 196, 50 N. W. 1117, 
15 L. R. A. 470, 31 Am. St. Rep. 637. 

With thèse substantially différent views claimed by'counsel to be il- 
lUstrated in many cases, it is necessary, at the outset, to arrive at a 
conclusion as to the nature and character of the transactions complaïn- 
ed of. I am entirely satisfied (as I hâve heretofore indicated) that 
there was no fraudulent purpose or conduct in connection with the or- 
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ganization of thîs company. On the contrary, I am convinced that the 
promoters entered into the enterprise in good faith and with the great- 
est measure of confidence in its success. Read employed the best ex- 
pert he could find, and he was a stranger to him. He employed coun- 
sel of recognized standing and ability to advise him in regard to and 
to conduct the légal détails. Gardiner believed in his own reports, and 
they were such as to lead any one to conclude that the property was of 
great value. The stock was not shoved on the market nor sold in such 
a manner as to bring a profit to Read from the stock itself . It is true 
that Read made the sum of $60,000 by taking the bonds at 90 and 
selling them to the Metropolitan Life Insurance Company at 95, but 
that was a banker's commission which everybody perfectly understood, 
and which was earned on the theory that it takes money to get money. 
The confidence of Gardiner in the proposition is demonstrated by the 
fact that he was willing to take his compensation for services over a 
period of five years, in a stock allotment for each year. Van Brunt 
had already given the best évidence of his belief in the value and fu- 
ture of the property by undertaking with Kobusch to collect the orig- 
inal Randolph county holdings of 23,000 acres and to get the options 
for the remainder which went to make up the 47,000 acres. Read, 
Gardiner, and Van Brunt later lent the company money in the hope of 
working out of the difficulties. Therefore this is not one of those 
cases where a number of men associate together for the purpose of 
putting on the market knowingly grossly overvalued stock, the pro- 
ceeds of the sale of which they convert to their own uses. I think 
any one reading this record will be satisfied that ail thèse men believed 
that they had a large proposition with splendid possibilities and that 
they believed so thoroughly in the future of the company that they 
were willing and were glad, in the main, to hold their stock until it 
reached a satisfactory market value. 

Arriving at this conclusion, I must détermine whether the law of 
Missouri is applicable, or whether the case is to be controlled by au- 
thorities having the meaning which défendants urge is to be found in 
Clark V. Bever, supra, and the like. 

I hâve not failed to appreciate the earnestness of the argument of 
the counsel for défendants, when they emphatically insist that Berry 
v. Rood did not construe the Constitution and statutes of Missouri. If 
the rights of the parties are to be adjudicated according to the Con- 
stitution and statutes of Missouri, then the doctrines of Berry v. Rood 
must prevail. Bernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 
755, 51 L. Ed. 1163; Converse v. Hamilton, 224 U. S. 243, 32 Sup. 
Ct. 415, 56 L. Ed. 749, Ann. Cas. 1913D, 1292. It seems to me that I 
should not strain to find that the Missouri court meant something 
différent from what it affirmatively stated. In Berry v. Rood, the 
proposition was squarely before the court, and, in view of the opinions 
in the Shickle, Woolfolk, and Van Cleve Cases, the time had corne 
when the Missouri court was called upon to take a position which would 
be clear and free from doubt. In Berry v. Rood référence is made to 
the Shickle, Woolfolk, and Van Cleve Cases, and the court said : 

"In Van Cleve v. Berkey, supra, the authorlties are reviewed and the law 
clearly deflned In an exhaustive opinion by Brace, J., in which ail concurred, 
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Includlng the wrlters of the opinions In the two other cases. We feel that 
nothlng Is needed now to add to what Is sald In that opinion to demonstrate 
that our Constitution and statute mean that ■when property is taken In pay- 
ment of stock the stockholder is liable at the suit of a creditor to account 
for the différence, if any, in value between the priée at which the property 
was turned in to the company and the face value of the stock, and this is 
so even though no actual fraud be shown." 



The position of the court was stated as follows : 



"II. The main proposition, however, upon vi'hich reliance Is had to .sustain 
the judgment of the circuit court, is that a stockholder who bas turned into 
the corporation property in payment of bis stock which bas been aecepted by 
the corporation as the équivalent of the face value of the stock, and who bas 
been guilty of no actual fraud, cannot be called to account by creditors of 
the concern, or niade to pay in satisfaction of debts the différence between 
the value of the property turned in and the face value of the stock. ïhia 
proposition as contended for, uuder the facts of this case, also draws a dis- 
tinction, in favor of the stockholder, between actual fraud and légal fraud 
and leaves him on the safe side of the Une, although the property he turned 
in was in fact worth less than 5 per cent, of the face value of the stock, pro- 
vided we find that his mind had been so exclted by indications of prospective 
minerai wealth that he really belleved that, when the unexplored caverns 
should be opened, mines of fabulous value would be disclosed. 

"If that is the correct Interprétation of the law of Missouri on this sub- 
ject, then' the manifest efforts of the framers of our Constitution and the 
makers of our statutes to authorize the establishment of only conservative 
and reasonably safe business corporations has been in vain. Our Constitu- 
tion ordains that 'no corporation shall issue stock or bonds, except for mon- 
ey paid, labor done or property aetually received.' Article 12, § 8. The mon- 
ey, the labor, and the property mentioned, are on a plane, and signify équiva- 
lents. If property worth 5 per cent, of the face value of the stock can be 
taken as full payment, then 5 per cent, in money is equally available, and 
the Constitution atfords the people no protection against the wildest schemes. 
This clause In the Constitution puts a limit on the power of the Législature, 
so that if that body should attempt, It could net authorize the organization 
of a corporation with power to issue stock without receiving its équivalent 
in money, labor, or property. But whilst the Législature cannot go beyond 
that limit, it is not compelled to go to the limit, and may, if it should see fit, 
make the restrictions as to Issuance of stock more strict. In section 962, 
Revised Statutes 1899, the General Assembly follows the language of the Con- 
stitution, using the négative form pî expression that stock or bonds shall be 
issued only for money, labor, or property. That section Is gênerai as to ail 
corporations and will apply to ail unless by law a différent requirement is 
made for corporations of a particular class. Manufacturing and business cor- 
porations are treated in the statutes as a class In themselves, with some 
provisions applicable to them not applicable to other kinds of corporations. 
Section 1312, Revised Statutes 1899, governing this class of corporations, re- 
quires the Incorporators in their articles of association to certify that the 
shares of capital stock bave ail been bona fide subscribed and one-half there- 
of aetually paid up in lawful money of the United States and in the actual 
custody at that time of the persons named as the board of directors. Even 
in the face of that unequivocal language this court has held, in this kind of 
corporations, that the stock may be paid in labor or property, and that has 
been too long a rule of business conduct to question it now. But we make 
this référence to the emphatic language of our Constitution and statutes at 
this time to emphaslze the fact that our lawmakers, as far as they could, 
hâve endeavored to place Missouri on conservative and safe grounds in this 
respect. And that this is understood by the business community is shown by 
the well-known fact that many corporations designed to operate alone in this 
State are organlzed under the laws of other states which are supposed to be 
more libéral to the promoters and less careful of the rights of persons who 
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may corne in thelr way In the course of business. If we adopt the rule of 
construction of our written law tliat the référée and tlie trial court liave 
laid down, tlien there will be no necessity for men to sliun Missouri as a 
forum in which to organize the wildest and most visionary schemes, for by 
such interprétation we break down ail the safeguards that distingulsh ours 
from any other laws. But that is not the proper interprétation of our law." 

I hâve quoted thus extensively from Berry v. Rood, because I can 
hardly imagine language any stronger to indicate that the Missouri 
court, in dealing with rights and liabiHties of stockholders, in relation 
to Missouri corporations, was construing the Constitution and statutes 
of its own State. If it be said that the Missouri court wrote into the 
Constitution and statutes something that was not there, the answer is 
that that is a question of interprétation for the Missouri courts. If it 
be said that the doctrine thus announced is contrary to that which pre- 
vails in other jurisdictions, the answer is that this court has no occa- 
sion to go behind the Missouri décision to inquire independently into 
the soundness of the doctrine, viewed either from the standpoint of 
law or public policy. Once this court is satisfied that the Missouri 
court was construing the Constitution and statutes of Missouri, then 
the law of Missouri, as thus announced by her own court, must be fol- 
lowed in this jurisdiction. 

I think that the fédéral courts hâve not been as alert to disregard the 
views of the state courts in respect of a question of this character as 
the défendants contend. In Clark v. Bever, supra, Justice Harlan 
took pains to point out that ail the cases in the lowa court were deter- 
mined after the stock in question was acquired, and ail, with one ex- 
ception, after the litigation was commenced. While rejecting the view 
slenderly sustained by a narrow majority in the case of Jackson v. 
Traer, 64 lowa, 469, 20 N. W. 764, 52 Am. Rep. 449, he clearly indi- 
cated the caution which the fédéral courts will exercise in departing 
from the view of the state courts. A reading of Jackson v. Traer, su- 
pra, will demonstrate that the décision in that case was on harsh Unes 
which the United States Suprême Court was reluctant to accept ; but 
Justice Harlan restated the well-known principle that fédéral courts 
will lean "towards an agreement of views with the state courts if the 
question seems to them balanced with doubt." 

In Fogg V. Blair, supra. Justice Harlan calls attention to the fact 
that the doctrine there restated is the same as that of the Suprême 
Court of Missouri. The limits of the Clark v. Bever and Fogg v. 
Blair Cases were pointed out in Camden v. Stuart, 144 U. S. 113, 114, 
12 Sup. Ct. 585, 36 L. Ed. 363. 

In Taylor v. Cummings, supra, the court is careful to conclude: 

"We flnd no support in the décisions of the Illinois Suprême Court for the 
proposition on which reversai is sought." 

In Kiskadden v. Steinle, 203 Fed. 375, 121 C. C. A. 559, the court 
follows the Ohio law. 

In brief, a study of the décisions of the fédéral courts leads to the 
conclusion that it is very difficult, at times, to distinguish between those 
décisions which construe the Constitution or statutes of a state and 
those which interpret the so-called gênerai law. This is peculiarly the 
fact in connection with questions that arise as to the obligations of a 
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îtockholder to a corporation, and I think the underlying reason is that 
where persons become stockholders in a corporation, it may fairly be 
presumed, as matter of good sensé and business expérience, as well as 
a matter of law, that they hâve in mind the attitude of the courts of 
the State which has permitted the création of the corporation. What- 
ever may be the différence of opinion as to the basic doctrine involved 
(and in this respect I express no opinion because unnecessary so to do), 
it is manifest that the Missouri court has worked out a simple, order- 
ly, and uniform System in cases like this. 

[3] What Berry v. Rood holds is that the liabiHty for the différence 
between the amount subscribed and the actual value is contractual. 
Being such, it is an asset of the corporation applicable to the payment 
of debts, just as much as would be the balance due on a cash subscrip- 
tion. If Berry v. Rood is accepted as the law of this case, then must 
vanish most, if not ail, of the distinctions which hâve been made be- 
tween cash subscriptions on the one hand and the transfers of prop- 
erty for stock on the other. 

Rescission is not necessary under the authority of Berry v. Rood, 
supra, nor would a court of equity require rescission where it is either 
a mère form or is impossible of accomplishment. 

Further, it is perfectly clear that if the unpaid subscription under 
the principle of Berry v. Rood is an asset of the corporation, then the 
trustée in bankruptcy may collect the same. Babbitt v. Read (C. C.) 
173 Fed. 712; Scoville v. Thayer, 105 U. S. 143, 26 L. Ed. 968; In 
re Remington Automobile & Motor Co. (D. C.) 153 Fed. 345. 

It is urged, however, as one of the reasons why the trustée in bank- 
ruptcy cannot recover the unpaid subscriptions where stock has been 
received for property, that the créditer must show that he has acted in 
reliance upon the full payment of the capital stock. Défendants con- 
tend that there is a distinction between cases, on the one hand, where 
there is a cash subscription for stock with an agreement that the same 
may be satisfied by the payment of less or the giving of less value than 
par, or where stock is taken f rom the corporation as a bonus or gratu- 
ity, or there is a simulated cash subscription at par, and cases, on the 
other hand, where property has been purchased with an issue of stock. 
Speaking generally, such distinction is to be found in the books, al- 
though in some juris dictions the question as to whether the créditer 
had knowledge of the method in which it was attempted to pay up the 
stock, is held to be immaterial (Eastern National Bank v. American 
Brick Co., 70 N. J. Eq. 722, 64 Atl. 1095), and in other jurisdictions 
there is authority for the proposition that the burden is on the stock- 
holder, who relies upon such défense, to show the fact, if it exists, that 
the créditer had knowledge of the way the stock was paid. North- 
western Mut. Life Ins. Co. v. Cotton Exhange Real Estate Co. (C. C.) 
46 Fed. 22-25 ; Gogebic Inv. Co. v. Iron Chief Mining Co., 78 Wis. 
427-434, 47 N. W. 726, 23 Am. St. Rep. 417; Randall Printing Co. v. 
Sanitas Minerai Water Co., 120 Minn. 268, 139 N. W. 606, 608, 43 E. 
R. A. (N. S.) 706. 

In support of their position, the défendants refer to Berry v. Rood, 
where it is said : 
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"If a person, knowlng that a corporation bas accepted certain property in 
fnll payment of Its stock, sees fit, with that knowledge, to lend money to the 
corporation, he Las no more rlght to call the stockholder to further account 
for his debt" 

— nor do I see any practical difficulty in that connection. 

But it will be noted that the court does not hold that the burden rests 
upon a plaintifï. On the contrary, it would seem that this expression 
in Berry v. Rood is harmonious with the view expressed in Van Cleve 
V. Berkey, supra (quoted in the Berry Case), where the court said : 

"When a corporation Is sent forth Into the commercial world accredlted by 
them (1. e., stockholders) as possessed of a capital in money, or its équivalent, 
in property, eqnal to the par value of Its capital stock, every person dealing 
with it, unless otherwise advised, bas a rlght to extend crédit to it on the 
faith of the fact that its capital stock has been so paid and that the money, 
or Its équivalent in property, will be forthcoming to respond to its legltimate 
demands. In short, that it Is the duty of tbe stockholder, and not of the 
créditer, to see that It is so paid. * » * " 

It is plain that upon this question the Missouri courts adhère to the 
same principle as is applicable to unpaid cash subscriptions. That 
principle is well expressed (in the brief of the défendants Read et al.), 
as follows: 

"The implied contract of the subscrlber by the acceptance of the stock, is 
one to pay the par value thereof, if necessary, for the satisfaction of tbe 
clalms of ereditors, and the debt is an asset of tbe corporation, wbich may 
not be released by It. The trustée in bankruptcy in such cases may malntaln 
a suit for tbeir beneflt on tbe insolvency of the corporation to recover the 
unpaid amount on the par value of the stock as an asset of the corporation, 
as a trust fund for the beneflt of ereditors. In sueh a case, it would not be 
necessary for the creditor to show that he relied upon tbe faith of the full 
payment of the autborized capital stock. He bas the rigbt to assume tbat 
ail existing subscriptions, wbether be knows of tbem or not, and irrespective 
of the amount of the autborized capital stock, will be administered for bis 
beneflt. Tbe case Is no différent from one in which a judgment creditor 
seeks to set aside a conveyance by the corporation of other kinds of property 
in fraud of him. There it would not be necessary for him to show that he 
relied. In extending crédit to the corporation, upon tbe faith of tbe existence 
of tbe particular property, wbich had been or was afterwards conveyed 
away. It would be sufficient for him to show that he Is a creditor and that 
property of the debtor had been conveyed away for tbe purpose of defraud- 
Ing him. It will be presumed tbat he relied upon the ownership of the prop- 
erty by the corporation. That he assmted to the transaction or had knoicl- 
edge of it when he became a creditor, so that he could not hâve reUed there- 
on, would be matter of défense." 

The ereditors in the case at bar are divided into two classes, to wit : 
(1) The gênerai ereditors ; and (2) the deficiency judgment ereditors 
represented by the deficiency judgment of the trustée under the mort- 
gage, to wit, the Central Trust Company. Of the ereditors represented 
in the deficiency judgment, there is the subdivision called the Mackay 
group. In view of the fact, alleged as a partial défense by the défend- 
ants, that a provision in the mortgage as to "no recourse" availed them 
as against the deficiency judgment, the trustée in bankruptcy procured 
leave to file, and did file, a supplemental bill, in which he set forth 
facts intended by him to show équitable grounds why this défense 
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should not prevail if otherwise a valid défense, and particularly why it 
should not prevail against the daims of the bondholders known as the 
Mackay group, who had purchased their bonds, as they asserted, under 
circumstances différent from other bondliolders. 

At the time of filing the original bill, the claims of bondholders had 
been disallowed in bankruptcy by the référée on the ground that their 
daims were merged into the deficiency judgment entered in favor of 
the Central Trust Company as trustée under the mortgage, and that 
there could be no allowance of the bonds in view of the allowance of 
the deficiency judgment, This disallowance of the bonds as claims in 
bankruptcy was reversed by the United States Circuit Court of Ap- 
peals for the Eighth Circuit, in Mackay v. Randolph-Macon Coal Co., 
178 Fed. 881, 102 C. C. A. 145. The original disallowance of bonds 
applied to 2,119 bonds. The appellants from the order of disallow- 
ance were the owners or persons interested in 353 of said disallowed 
bonds, and consequently the final judgment of allowance, pursuant to 
the appeal, related to only 353 out of the 2,119 bonds previously dis- 
allowed. The supplemental bill allèges that the holders of thèse 353 
bonds are creditors of the Randolph-Macon Coal Company, that their 
rights and claims devolved upon the plaintifï as trustée in bankruptcy, 
and that the trustée is entitled to recover in respect of the claims of the 
several appellants to the extent in the aggregate of the bonds so al- 
lowed, to wit, $354,574.72, with interest. For reasons hereinafter out- 
lined, I am of opinion that neither the Central Trust Company nor the 
Mackey group can prevail. 

The total of claims under Exhibit A is $2,376,041.93, and, substract- 
ing the deficiency judgment of $2,149,729,45, the balance of $226,312.- 
48 represents the claims of the gênerai creditors as distinguished from 
the claim of the trustée under the mortgage or the claims of the 
Mackay group. This amount, with reasonable counsel fee and costs, 
if any, will represent the outside sum for which the défendants Read, 
Gardiner estate, and Van Brunt are liable. It becomes necessary, 
therefore, to examine the testimony relating to the value of the prop- 
erty. Hère, broadly stated, there are two absolutely différent théories 
of value. Plaintifï's theory is that the property is worth no more than 
was paid for it. The theory of défendants is concisely stated as fol- 
lows: 

"This was an enterprise formed for the purpose of mining and selUng coal 
to consumers, and not to purctiase and sell coal lands as such. The tonnage 
of coal in the ground was the capital of the company, and Its value dépends 
upon the possibility so to utilize that capital that it will ultimately be dis- 
tributable as capital, and, in addition, yield a profit thereon. 

"It is not a matter of spéculation upon which the opinion of an expert is 
based, • • * but is a matter determined by flxed and deflnite proof. In 
the district In question a charge of 5 cents, and ever a greater sum, per ton 
can be made against capital account, and, after charging ail other items of 
cost, a minimum profit of 10 cents a ton and an average profit of 20 cents a 
ton can be and is earned. It is also established that there exlsts a market 
sufficient to absorb the coal as the same was to be mined in the contempla- 
tion of the Company, and that the available tonnage is such that, at the 
minimum rate of 5 cents a ton, the coal can conservatively be said to hâve 
a capital value of over $13,000,000." 
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The "earning" basis to which Gardiner referred, say the défend- 
ants, is the correct basis, and the one on which they stand. In ap- 
proaching the considération of actual value, we must discard ail ques- 
tions of good faith ; for the inquiry now is what, on the évidence, the 
property was worth. Plaintiff contends that the tonnage basis is il- 
lusory and impractical and that one of the serious difficulties encoun- 
tered in connection with Gardiner's estimâtes of earnings, was lack of 
capital. The total issue of bonds, in addition to the $1,800,000, did 
not exceed $350,000 at par. The company expended $322,369.55 in 
improvements, and its entire working capital seems to hâve been $180,- 
000, loaned by its directors in cash and crédit. I am not unmindful of 
the unexpected troubles of the company (due partly to the sickness of 
Mr. Gardiner) in the matter of bad management and strikes, nor hâve 
I f ailed to appreciate the changed market conditions, but any one may 
well ask whether the enterprise might not hâve stood on its feet if it 
had had sufficient capital to live through its troubles. This is a very 
practical question which men like Read, Gardiner, and Van Brunt con- 
sider when they undertake an enterprise. They were not fîguring on a 
theoretical basis. Valuable units, they believed, increased in value if 
aggregated into "a going concern with capital behind it." As a going 
concern with capital behind it, interest would be paid and dividends 
earned on the stock. This, they supposed, the property would do of it- 
self without (relatively speaking) much cash, but they were mistaken. 

We are thus brought to a considération of the théories of the dé- 
fense, now presented as to value, but not developed prior to the incor- 
poration of the company. Défendants contend that their experts hâve 
sustained calculations and not théories, but I cannot escape the con- 
clusion that the testimony unfolds theoretical computations as dis- 
tinguished from business market values. Testimony was adduced 
from which it appeared that there were two methods of mining, one 
known as the "room and pillar" and the other as the "long wall" Sys- 
tem, the latter producing greater results. The tonnage basis of calcu- 
lation is that which assumes the tonnage of coal in the ground irrespec- 
tive, however, of the time that it would take to pay this coal on the 
surface ready for shipment and market requirements. There is much 
testimony on this subject, the net resuit of which is that the company 
owns coal in the ground of the aggregate value of many millionsr 
which, through a long period of years (indeed centuries), can or will 
be mined. Under the royalty System the owner leases, as it is called, 
the right to mine coal upon the payment by the operator of a spécifie 
sum per ton for every ton mined. The minimum royalty which pre- 
vailed in this neighborhood was five cents a ton, and there were in- 
stances where the royalties exceeded that amount. It is contended by 
défendants, for instance, that upon a royalty basis, and with but 60 per 
cent, of the coal being mined, the property had a value of over $12,- 
000,000 and in any event that whatever might be adopted as the 
amount of the royalty from five cents up, and after an allowance of so 
many cents per ton for extinguishment of capital account, the value 
of the property was many millions in excess of $6,800,000. Again, to 
illustrate, upon a basis of 6,453 tons of coal to the acre extracted, less 
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10 per cent,, by the "long wall" system, 5,807.70 tons per acre would be 
susceptible of being extracted, and, charging two cents a ton for ex- 
tinguishment of capital account, on the basis of Mr. Doubleday (an ex- 
pert for plaintifï), and adding a further charge of only six cents a ton 
as royalty, the défendants arrive at the figure of $21,830,090 for the 
47,000 acres owned by the company. 

There is more than one diflSculty with the théories of the défendants. 
Value, of course, means market value. It surely cannot be an abstrac- 
tion. There is force in the argument of the plaintifï that actuarial 
figures dispose of the théories of thé défendants. From the stand- 
point of practical business dealing, a ton of coal mined a century hence 
certainly cannot be worth a ton of coal extracted from the mine to-day. 
A problem of this kind involves somewhat complex questions of in- 
terest, extinguishment account, and the like, and one would soon be 
lost in the labyrinth of pure theory. We are living in a time of practi- 
cal business and commercial problems and engagements, and I cannot 
bring myself to believe that the théories of the défendants on the 
question of value are anything more than théories. Further, as is 
pointed eut by counsel for plaintiff, neither the tonnage basis nor the 
royalty system was the settled customary method in this coal field. 
Some mines were operated under a royalty basis, but not many. The 
real question is, How much, under ail the facts and circumstances, 
viewed from a practical business standpoint, were thèse properties 
worth ? My own notion is that the real value was somewhere between 
the two extrêmes contended for by the parties hereto. It may very 
well be that there is substantial added value in collecting into a con- 
troUable whole a considérable number of units. Such a control gives 
a better opportunity for influence upon the market and for économies 
in varions directions of management and administration. But the 
difficulty is that there is no proof in this regard as to what, if any, in- 
crease in value, as such, there was between the units considered sepa- 
rately and thèse units when aggregated into a field of 47,000 acres; 
and plaintiff is right when he insists that the évidence fails to show a 
basis upon which added combination value may be figured. Plaintiff's 
Reply Brief, December 12, 1913, p. 94. If défendants' views are not 
accepted, the value, according to plaintifï, would be $1,150,652.15 — 
or say not to exceed $1,800,000. 

As there is an action pending in the state courts, and as I am unable 
to foresee what further litigations may come on between the interested 
parties, I think that it is well that I should not find that this property 
was worth a definite figure in se many dollars and cents. But I must 
find upon this record that the property was worth, in any event, a val- 
ue sufficiently less than $6,800,000 to require, if necessary, that there 
be furnished a sum large enough to pay the claims, as shown in Ex- 
hibit A, of ail gênerai creditors, with interest, and such reasonable 
counsel f ee and costs as may be determined. 

My conclusion, therefore, on this branch of the case is that the trus- 
tée is entitled to recover in this suit as against Read, Van Brunt, and 
the executors of Gardiner jointly and severally an amount sufficient to 
pay the claims, with interest, of such gênerai creditors as may be en- 
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tîtled to be paid in accordance with the principles as to liability herein 
indicated, together with such counsel fee and costs as may be deter- 
mined. In the situation presented in this record, the interlocutory de- 
cree may provide for the ascertainment of this amount by a master, or 
otherwise as may be determined upon the settlement of the decree. 
By this method multiplicity of suits is avoided, ail interested parties 
will hâve appropriate opportunity to be heard in one proceeding, and 
such subsidiary proceedings may be had herein as may be proper and 
necessary. 

The Supplemental Bill. 

[4] As concerns the Central Trust Company deficiency judgment, 
various contentions are presented, but the sole question really is wheth- 
er the so-called "no recourse" clause of the mortgage avails thèse de- 
fendants. Each of the bonds contain a statement that it was one of a 
séries of 3,000 bonds "ail of them equally and without préférence, one 
over the other, secured by a certain mortgage." The bond further 
provides that: 

"This bond is entltled to the beneflt of the slnking fund * * • as pro- 
vided In the said mortgage, and is entitled to ail other benefits and is subject 
to ail the provisions of the said mortgage as if the same vvere herein fuUy 

recited." 

The twenty-second paragraph of the mortgage is as f oUows : 

"Twenty-seeond : No recourse under any obligation of this mortgage or t)f 
any bond or coupon hereby secured shall be had against any incorporator, 
officer, stockholder or director of the Company, either directly or ihrough the 
Company, by the enforcement of any right or claim, statutory or otherwise, 
or by any légal or équitable proceeding, it being expressly agreed and under- 
stood that this mortgage and the bonds secured hereby are solely corporate 
obligations which shall dérive no support or aid by or through the Personal 
liability of and that no Personal liability whatever shall attach to or be In- 
curred by the incorporators, stocUholders, officers or dlrectors of the company, 
or any of them, under or by reason of or founded, whether wholly or partly, 
directly or indirectly, upon any of the obligations of this mortgage or of any 
of the bonds or coupons hereby secured. But every and any such Personal 
liability of every such incorporator, stockholder, officer or director is hereby 
expressly waived as a condition of and considération for the exécution of 
this mortgage and of such bonds and coupons." 

PlaintifF contends that the provisions upon which the défendants re- 
ly for a waiver or discharge of any liability in respect of the bonds 
cannot avail the défendants because: (1) The said provisions do not 
relate to the liabilities asserted by plaintiff; (2) they do not apply to 
the claims based on the bonds; and (3) such provisions are against 
public policy and void. Thèse contentions are not impressive. The 
bondholder was bound by the terms of the mortgage, and we well 
knovv that in the absence of représentations to the contrary, the pur- 
chaser of bonds of this character looks to the security of the mortgage. 
He rarely has any concern with anything else. The twenty-second 
paragraph of the mortgage clearly referred to any right or claim, stat- 
utory or otherwise, and the explanatory clause, "it being expressly 
agreed and understood that this mortgage and the bonds secured here- 
by are solely corporate obligations, * • ♦" made additionally 
215 F.— 27 
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plain (if such were necessary) the intent of thîs clause. Such a clause 
is one quite familiar in bond issues, and unless used as a part of a 
scheme to defraud, it is not only not against public policy, but I think is 
a fair and proper protection with which stockholders hâve the right to 
surround themselves. Cook on Corporations, § 216; Carnahan v. 
Campbell, 158 Ind. 226, 63 N. E. 384; Robinson v. Bidwell, 22 Cal. 
379, 388; 10 Cyc. 665; Grady v. Graham, 64 Wash. 436, 116 Pac. 
1098, 36 L. R. A. (N. S.) 177. 

The books are fuU of instances where some liability, of which no one 
thought at the time, arises thereafter when unexpected disaster over- 
takes an enterprise. The "no recourse" clause is designed to protect 
against the unexpected and uncontemplated. The case at bar is a 
striking illustration of just the kind of situation to guard against which 
a clause of this character is erected, and erected so plainly as to give 
fair notice to any one buying the bonds. Hère thèse défendants and 
their associâtes never supposed for a moment, at the time of the organ- 
ization of the company, that they would be subjected to any suit for 
failure to pay up subscriptions. The bond issue was not overdone, 
compétent lawyers had been employed, a compétent expert had ex- 
amined the property, and the day this mortgage was executed each in- 
terested party undoubtedly looked forward to a successful future for 
the property. To say now that the owners of thèse bonds, who did 
or could look at the property itself for their security, can brush aside 
the "no recourse" clause would be to capitalize an afterthought. 

As to the Claims of the Mackay Group. 

I think that an elaborate analysis would not be serviceable, because 
whoever may bave occasion hereafter to consider this subject must ex- 
amine ail the testimony. The circumstances under which the Mackay 
group claim, through the trustée, to be in a stronger position for recov- 
ery than others arises out of the sale of the Van Brunt and Kobusch 
$600,000 of bonds. They claim that they were misled by the use of 
the Word "lands," coupled with certain représentations made to them 
by Van Brunt, Kobusch, and Gardiner. It is indeed seriously ques- 
tionable whether the trustée in respect of thèse claims bas any stand- 
ing in this suit. His position is entirely différent from that discussed 
under the original bill, because hère the recovery is sought upon the 
theory that fraud bas destroyed the protection of the "no recourse" 
clause. Cheney v. Dickinson, 172 Fed. 109, 111, 96 C. C. A. 314, 28 
L,. R. A. (N. S.) 359. But in view of the great mass of testimony 
taken upon this subject, and of the fact that thèse bondholders, acting 
through the trustée, hâve sought this forum, this branch of the case 
may as well be decided on the merits now as at any other time. 

I think that on the f acts in this case, the défendants Read, Gardiner, 
and Van Brunt did not intend to mislead the Mackay group by the use 
of the word "lands" as it occurs in the Gardiner letters and in the 
mortgages, nor was the Mackay group misled. The claim is that it 
was the intention of Read, Gardiner, and Van Brunt to hâve it appear 
that the corporation asserted ownership in the surface land, and that 
the bondholders were justified in relying upon this représentation and 
interprétation. 
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In addition to what was said by Judge Hand in Slater Trust Co. v,. 
Gardiner (C. C.) 183 Fed. 268, I may observe that the record in this 
case is fuller and even more convincing than that bef ore him. There 
is abundant proof in the record that the words, "coal lands" and 
"lands," when used in connection with coal properties, are understood 
as referring solely to the seam of coal itself, and, as I understand the 
testimony adduced on behalf of plaintifï in this regard, the most that 
it amounts to is that thèse words do not necessarily refer only to coal 
rights as distinguished from the ownership of the surface. 

It is very difficult for me to believe that experienced men or average 
mvestors in bonds of this character, who are supposed to possess at 
least some degree of care and intelligence, would, when purchasing 
bonds of this character, be thinking of the value of the surface as so 
much land or so many farms rather than the value of the property 
from the security standpoint as a property out of which coal was to 
corne. 

As to what may be called active représentations, I see no warrant 
whatever for the claim in this suit as against Read. He did not en- 
deavor to sell thèse bonds, and he did not make any représentations in 
respect thereof. 

As to Gardiner, it may be said, also, that he had no interest in thèse 
bonds, and there was little justiiication for this claim against him. Mr. 
Kendrick of the Mackay group is not at ail clear as to whether Ko- 
busch or Van Brunt made the statements as to the value of the proper- 
ty as farm lands upon which he, Kendrick, relied. Brought down to 
its last analysis, Kendrick's testimony must be construed as showing 
that he did not rely on the language of the letters and the mortgages 
alone, but on the language of thèse papers in conjunction with what he 
says Van Brunt told him about the valuable farm lands, and that it 
was the combination of thèse two things which caused him to believe 
that the company owned the surface of the land as well as the coal 
rights. Van Brunt dénies positively that he made any such statement 
to Kendrick, and certainly as between Kendrick and Van Brunt, the 
former has not borne the burden which is cast upon him. But quite 
irrespective of this, it is as plain as anything can be that Kendrick 
fully understood the situation as to the stock, and believed that it did 
not represent any actual money paid in, but was, as he called it, 
"watered stock." Pages 1397, 1398. 

Mackay & Co., who bought the bonds for the purpose of reselling 
them, unfortunately made certain représentations that the bonds were 
secured by a mortgage upon farm lands. This unfortunate error was 
not based upon anything said by Read or Gardiner, nor indeed was it 
solely caused by what, it is claimed, Van Brunt said, but was appar- 
ently founded upon the report made to Mackay & Co. by one of their 
own agents, Mr. Woodward, a bond salesman who was in their own 
employ, and who had been directed to investigate the subject. Space 
will not permit extended extracts from the testimony, but I hâve no 
hésitation in saying that (while I do not adopt the descriptive com- 
ments), my conclusions as to the testimony are substantially the same 
as those set forth under point XI of the brief on behalf of Read et al., 
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beginning at page 253 thereof , and that means that I find affirmatively 
on this branch for the défendants Read, Gardiner, and Van Brunt. 

As to Défendants Other Than Read, Gardiner, and Van Brunt. 

[5] Metropolitan Life Insurance Company holds 900 shares of the 
capital stock of the Randolph-Macon Coal Company, Hegeman holds 
100 shares, and Hamilton l'rust Company 200 shares. There is no 
proof in the record that either Hegeman, the Metropolitan Life Insur- 
ance Company, or the Hamilton Trust Company had knowledge or no- 
tice of the circumstances under which the stock was issued, or the con- 
sidération paid therefor. The Metropolitan Life Insurance Company 
was merely a purchaser from Read of $1,200,000 of the bonds and 
$120,000 of the stock of the Randolph-Macon Coal Company. Mr. 
Dutcher, the président of the Hamilton Trust Company, was a mem- 
ber of the finance committee of the Metropolitan Life Insurance Com- 
pany, and on behalf of his company took $200,000 of the bonds and 
$20,000 of the stock purchased by the Metropolitan. The stock stand- 
ing in the name of Hegeman was part of the remaining $100,000 of 
Metropolitan stock. The Metropolitan Life Insurance Company and 
the Hamilton Trust Company paid to Read $1,140,000 for the $1,200,- 
000 of bonds and $120,000 par value of stock purchased by them. This 
was the only connection of either of thèse companies with the trans- 
action. 

The fact that payments on account of the purchase of the bonds and 
stock were made from time to time in accordance with Read's direc- 
tions prior to the actual delivery of the securities has no significance. 
Payment on account for seciirities prior to actual delivery is a familiar 
business occurrence, and does not charge the purchaser with notice of 
anything except the fact that the securities are not yet ready for actual 
delivery. 

Hegeman states with respect to his going on the board of the Ran- 
dolph-Macon Coal Company that Read spoke to him about the matter, 
and that there was some discussion about it at the meeting of the 
finance committee. The first meeting of the board that he attended 
was on August 1, 1905. It was at the August meeting of the board 
that Hegeman as a stockholder of the company signed the instrument 
dated March 18th, purporting to ratify the corporate proceedings there- 
tofore had. There is no évidence that he ever read or heard read the 
description of the properties of the Randolph-Macon Coal Company 
contained in the mortgage and supplemental mortgage, or that he par- 
ticipated in any manner whatsoever in any représentations made to 
purchasers of Randolph-Macon Coal Company bonds. The Metro- 
politan Life Insurance Company, Hegeman, and Hamilton Trust Com- 
pany were bona fide purchasers for value of the stock which stands in 
their names. On the évidence in this case, the fact that the stock may 
hâve been considered as a bonus did not charge thèse défendants with 
notice ; but, even if they had examined the records then available, they 
would hâve been well justified in concluding that the stock subscrip- 
tion was full paid. Erskine v. Loewenstein, 82 Mo. 301 ; Dickerman 
v. Northern Trust Co., 176 U. S. 181, 20 Sup. Ct. 311, 44 L. Ed. 423. 
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As to the other défendants, there is so little to support the cla'm 
of plaintiff, that the subject needs no discussion. 

Conclusion. 

A decree will go against the défendants Read, executors of Gardiner 
and Van Brunt, jointly and severally, to pay to the trustée in bank- 
ruptcy such amount as may be necessary to pay in fuU, with interest, 
the claims of those gênerai creditors who may be entitled thereto. 
Questions as to costs and counsel fee will be taken up on the settle- 
ment of the decree. 

The decree will go against the plaintiff as hère indicated, so far as 
the claims of the Central Trust Company as trustée, and the Mackay 
group are concerned ; and the défendants, other than Read, Gardiner, 
and Van Brunt, may hâve a dismissal of the bill in ail respects. 



CENTRAI/ OP GEORGIA RY. v. GEORGIA E. R. COMMISSION. 

(District Court, N. D. Georgia. June 25, 1914.) 

1. CaREIERS (§ 10*) — REGULATION— KATES— M OTICE AND HEARING DTJB PBO- 

OESS OF LAW. 

Notice and liearliig are necessary to the valldity of an action by the 
Georgia Railroad Commission, changiiig a freight classification of a rail- 
road Company dolng business wlthin the state, so as to reduce its freight 
rates, under authority conterred by Georgia Railroad Commission Law 
(Acts 1879, p. 125) as amended by Acts 1907, p. 72. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. |§ 12, 14-20 ; Dec. 
DIg. 1 10.»] 

2. Carriers (§ 10») — Régulation— Railroad Commission— Réduction of 

Rates — Notice and Heabing. 

Clv. Code 1910, Ga. §§ 2630, 2633, 2641, and 2653, being part of the 
Railroad Commission Law, providlng the method of procédure before the 
Railroad Commission in rate régulation proceedlngs, and deelarlng that 
the same shall be that ordinarily used and recognized In courts of law, 
does not provide for notice and hearlng to a railroad company before the 
entry of an order by the" Commission, changing freight classification so 
as to reduce intrastate freight rates. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. || 12, 14r-20; Dec. 
Dlg. § 10.«] 

S. CONSIITUTIONAL LAW (§ 318*)— DUE PROCESS OE LAW — NOTICE. 

Where no statute or rule requlred the .State Railroad Commission to 
give notice and hearlng of a proceeding to change intrastate freight 
classification so as to reduce intrastate rates, the fact that the Commis- 
sion dld give notice to complainant railroad company by a letter address- 
ed to one of Its ofHcers as matter of grâce, did not constitute due process 
of law. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent Dig. $ 949; 
Dec. Dlg. I 318.*] 

i. CoNSTiTunoNAL Law (§ 318') — ^DUE Pbocess of Law — Notice — Rajxboad 
Commission — Heabinqs. 

Notice to a railroad company of proceedlngs Defore the State Railroad 
Commission to change intrastate classification so as to reduce rates 

'Vpr other caseasee same topic & S nitmbeb in Dec, & Am. Digs. 1907 to date, & Rep'r ladezes 
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glven In pursuance of a mie of the Commission as dlstlngulsfced from a 
statutory requlrement Is sutticlent to constitute due proeess ot law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 949 ; 
Dec. Dig. § 318.*] 

In Equity. Suit by the Central of Georgia Railway against the 
Georgia Railroad Commission. On application to refuse or deny an 
application for an injunction pendente lite. Granted. 

J. K. Hines, of Atlanta, Ga., for Georgia R. R. Commission. 
McDaniel & Black, of Atlanta, Ga., for Southern Ry. Co. 
Lawton & Cunningham, of Savannah, Ga., for Central of Ga. Ry. 
Robert C. & Philip H. Alston, of Atlanta, Ga., for Atlantic Coast 
Line Ry. Co. 

Before FARDEE, Circuit Judge, and NEWMAN and POSTER, 
District Judges. 

PER CURIAM. This suit was commenced in the Circuit Court 
of this district February 19, 1906. Its object was to obtain an in- 
junction against the Georgia Railroad Commission, preventing the 
putting in force of a certain order of the Commission (No. 316) 
changing the classification of the complainant, and thus reducing its 
freight rates, on the grounds that the said order was issued without 
due proeess of law and if enforced would be confiscatory. The com- 
plainant prayed for an injunction pendente lite, a restraining order 
pending notice thereon, and for a perpétuai injunction. The restrain- 
ing order was reasonably issued pending a rule to show cause why an 
injunction pendente lite should not issue, and thereafter various de- 
murrers and answers were filed, f ollowed by an amendment to the bill 
January 21, 1907, and thereafter, on a hearing had on the question 
of the issuance of an injunction pendente lite, évidence was taken 
and the case was fully argued and submitted. Pending considération 
the court was in doubt as to a question existing as to whether it 
cost the railroad considerably more to do intrastate business than 
it did to do interstate business or its gênerai business. It was claimed 
by the railroad company that, while it cost about 70 cents to earn a 
dollar in its gênerai business, in its local or intrastate business the 
cost was 85 cents to earn $1 ; and the détermination of this neces- 
sarily affected the question of confiscation which, on the évidence 
before the court, was a close question, whereupon the court referred 
the matter to a master. The master took the case, and the railroad 
Company, within a short time, put in certain évidence which tended 
to show the correctness of its contention, and probably, in the ab- 
sence of rebutting testimony, did show its contention to be true. The 
Railroad Commission failed to put in any évidence, and the case re- 
mained in the hands of the master awaiting évidence for some time, 
and until the master was appointed a judge of the superior court 
of the State, which necessarily discontinued his work in the case. 
After discussion between the court and counsel as to the course to 
pursue, the master returned the papers, and the évidence which had 

♦For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date. & Rejj'r Indexes 
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been taken, to the court, and from that time for a period of about 
five years the case practically went to the dead docket. From évi- 
dence ûffered on this présent hearing, it appears that, owing to the 
then prevailing bad condition of raih-oad business in Georgia and the 
difficulty attendant upon proof in the case, the Railroad Commission, 
and the complainant tacitly, if not actually, agreed to the indefinite 
postponement, if not actual discontinuance, of the case. No other 
explanation is suggested as to why, with the restraining order in 
force, the case was allowed to sleep for five years. Recently, on the 
6th day of P'ebruary, counsel for the Railroad Commission moved for 
a dissolution of the restraining order, and, that motion being set down 
for trial, the judge, finding that the real question involved was upon 
the issuance of an injunction pendente lite, concluded that Act June 
18, 1910, c. 309, § 17, 36 Stat. 557, now section 266 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1162 [U. S. Comp. St. Supp. 
1911, p. 236]), as amended by Act March 4, 1913, c. 160, 17 Stat. 
1013, was controlling as to the personnel of the court to hear the same. 
He thereupon set the motion down for hearing and called to his as- 
sistance one of the Circuit Judges and another l5istrict Judge. On the 
hearing before the court thus constituted, on February 27, 1914, at 
New Orléans, counsel for both sides being présent, on motion of coun- 
sel for the Commission, the pending motion was changed from an ap- 
plication to dissolve the restraining order, entered in the case of 1906, 
to a motion to refuse or deny the application for an injunction pen- 
dente lite, and thereupon, after argument, further hearing was con- 
tinued. 

On this présent hearing, we hâve the évidence taken contradictorily 
before the master in 1907, strongly tending to show that the réduction 
required under order 316 would hâve been confiscatory at the time the 
bill was filed, and a mass of ex parte évidence, such as affidavits, re- 
ports of the complainant and of the Commission, from 1907 down to 
1914, showing that the business of the complainant, and of other rail- 
roads in Georgia, for récent years has been largely increasing, and 
tending to show the effect order 316 would hâve if put in opération in 
this year, 1914. 

A very important question in this case, raised by complainant, is that 
of "due process of law." Complainant claims that circular 316, is- 
sued by the Railroad Commission of Georgia, was made and promulgat- 
ed by the Commission at a time when the act creating the Commission 
did not provide, and no rule adopted by the Commission provided, for 
notice or a hearing upon the question of a change in rates to be charged 
by the railroads for service rendered in the hauling of passengers or 
freight. The only notice which the railroad company had of the hear- 
ing was a letter addressed by the secretary of the Commission to the 
freight agent of the complainant company, stating that a motion by 
Commissioner J. Pope Brown to change a classification would be heard 
at a certain time. The hearing, at the certain time, it is stated, was 
had before the Commission on this matter. The grave question made 
by the complainant is that this notice was a mère matter of grâce or 
favor, and not notice required by law or by the rules of the Commis- 
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[1] There was some doubt, apparently, for some tîme as to whether 
it was necessary for railroad companies in this state to hâve notice of 
the- action of the Railroad Commission, concerning the rates which 
they might charge. A case decided by the Suprême Court of Georgia 
Februâry 13, 1912, Wadley Southern Railway Co. v. State, 137 Ga. 
497, 73 S. E. 741, determined this question. 

The act of the Législature of Georgia, creating and conferring pow- 
ers upon the Railroad Commission of Georgia, of 1879 (Acts 1879, p. 
125), was amended by an act of the Législature of 1907 (Acts of 1907, 
p. 72). With référence to that act and to a provision contained there- 
in there has been much discussion hère. The Suprême Court of Geor- 
gia, in the opinion in the Wadley Southern Railway Company Case 
by Mr. Justice Evans, on this subject says this: 

"It is said that the statutes givlng validity to the orders of the Railroad 
Ciommission, which is the basis of this suit, do not provide for notice and 
heariiig, nor do the rules of the Commission so provide, and therefore due 
process of law is not aû'orded. ïhe Commission Act of 1907 enlarged the 
powers of the Railroad Commission so as to glve it jurisdlction and power 
over practically ail public service corporations. In deflnlng the jurisdiction 
the sisth section of the act (Civil Code 1910, § 2668) déclares that the Rail- 
road Commission shall hâve and exercise ail povper and authority heretofore 
conferred on it by law and shall hâve gênerai supervision over railroads and 
other public service corporations. In the exercise of its powers, it was pro- 
vlded that it may proceed on its own initiative or on the complaints of oth- 
ers, and may require ail common carriers and other public-service companies 
under their supervision to establlsh and maintain such public service and 
facilities as may be reasonable and just, either by gênerai rules or by spécial 
orders in particular cases, 'provided that nothlng in this section shall be so 
construed as to repeal or abrogate any existing law or rule of the Commis- 
sion as to notice or hearings to persons, railroads or other corporations in- 
terested In theIr rates, orders, rules or régulations issued by said Commis- 
sion before the same are issued, nor to repeal the law of this state as to 
notice by publication of a change in rates.' The most casual reader of this 
section cannot fail to be impressed that the législative purpose was to af- 
ford parties alïected by any order in a particular case an opportunity to be 
heard in advance of its promulgation by the Commission. While the literal 
application of the proviso concerns the préservation of existing statutes, and 
orders of the Commission, with respect to notice and hearings, yet the im- 
plication is so pregnaut of the législative conception that such spécifie orders 
of the Commission niust be made only after notice and hearing that it would 
be doing violence to the législative plan of supervision by the Commission to 
construe the act so as to impute a contrary purpose and intent. It was con- 
templated that provision for notice should be made by statuts or rule of the 
Commission. Spécial statutory provision was made as to notice of a hear- 
ing for joint rates to roads that are not under the management of the same 
Company, and as to the requlrement about the location of dépôts (Civil Code 
1910, § 2631), but as to other matters the Législature left It to the Commission 
to formulate rules respecting notice and hearing. Although the référence in 
the clause relating to notice was to the préservation of existing statutes and 
rùles of the Commission, there is no négation that the Commission mlght not, 
from time to time, amend or enlarge its rules so as to give other or addi- 
tional notice. There is nothlng In the présent record contradlcting the ex- 
istence of a rule of the Commission providing for notice at the time of the 
passage of the act of 1907, nor is there any contention that the Wadley South- 
ern RaiUvay Company did not in fact hâve notice of the hearing in the par- 
ticular case. The défendant pleaded that the law did not provide for a 
hearing on the facts, and for that reason it violated the constitutlonal guar- 
anties of due process of law, and the equal protection of the laws. The bur- 
den was on the railroad company to sustain its plea by submitting proof of 
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the absence of any rule of the Commission providlng for notice and a hear- 
Ing, Civil Code, § 2626. It wholly failed In this particular, and we are 
bound to assume tliat there was a rule of the Commission as contemplated in 
the statute. * • * It will be observed that the point raised in the plea 
is the nonexistence of any rule of the Commission, and not any deflciency of 
the rule. As the défendant failed to show the nonexistence of any rule of 
the Commission, or, if there was a rule, that It was faulty In any respect, 
the latter question cannot arise in this case." 

It will be seen that the Suprême Court of Georgia held that it was 
bound to assume that there was a rule of the Commission as contem- 
plated in the statute, and that the burden was on the railroad company 
to sustain its plea that it had been deprived of its constitutional guar- 
anty of "due process of law," and consequently to show by proof the 
absence of any rule of the Commission providing for notice and hear- 
ing. The court then held that the railroad company had wholly failed 
in this particular. We think it must be fairly taken f rom this décision 
of the Suprême Court of the state that notice and a hearing are neces- 
sary to the validity of any such action of the Commission as was taken 
in the présent case, where it is claimed that the rates to be charged 
by the railroad company were substantially changed and lessened. In 
this case the railroad company has assumed the burden of proving the 
f act and has shown that, neither in the law nor in the rules of the Com- 
mission, at the time the orders complained of hère were passed, was 
there any provision requiring notice and hearing. 

[2] The able counsel for the Commission has earnestly contended 
hère that this requirement can be gathered from sections 2630, 2633, 
2641, and 2653 of the Code of Georgia, being a part of the Railroad 
Commission Law, particularly section 2633, which provides the method 
of procédure before the Commission, the examination of witnesses, 
etc., shall be that ordinarily used and recognized in courts of law. We 
do not agrée that there is anything in any of the sections referred to 
by counsel which confers such power or requires any such duty of the 
Commission. The Railroad Commission, in the answer filed by it in 
this case asserts that no such notice and hearing was necessary to jus- 
tify the circular determined upon and promulgated by it. The lan- 
guage used in the answer is this : 

"It Is submitted that notice and a hearing according to judicial methods is 
not required by the Constitution or by the law of this state or of the United 
States. The Railroad Commission of Georgia lawfuUy exercises the police 
power of the state in the maklng and régulation of rates, and is vested with 
législative and administrative powers adéquate to the end in view. It is 
permltted to make its own investigations according to Its own methods. It 
has been vested with the exclusive power to détermine the reasonableness of 
rates, and the exercise of Its discrétion In this regard, within constitutional 
limitations, is not subject to judiclal review." 

It has been shown on the hearing in this case that soon after the dé- 
cision by the Suprême Court of the state in the Wadley Southern 
Case the Commission, as the suggestion of its counsel, adopted an 
amendment to rule 12 of the Commission's "General Rules," pro- 
viding for notice of hearing and an opportunity to be heard. This, 
we think, is strongly suggestive of the fact that the Commission itself 
recognized that no such rule had previously existed, and that, under 
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the décision in the case named, such a rule was necessary. The lan- 
guage of this amendment to rule 12 is as f ollows : 

"Both In cases of complaints, and when the Commission initiâtes action, no- 
tice shall be glven to the persons or corporations Interested in, or alTected 
ttiereby, ten days before the hearing, except in cases for the fixiiig of joint 
rates, when thirty days' notice shall he given and shall glve to such persons 
or companies an opportunlty to be heard." 

[3] As has been stated, the railroad company did hâve notice by 
letter addressed to one of its officers, and the question arises, Was no- 
tice given to one of its officers, as a matter of f avor or considération on 
the part of the Commission, sufficient to satisfy the "due process of 
law" requirement? 

The case of Stuart v. Palmer, 74 N. Y. 183, 30 Am. Rep. 289, is an 
interesting authority upon this question, and has been frequently cited. 
In the course of the opinion, by Earl, J., and in discussing the question 
of "due process of law," this is said : 

"It is not enough that the owners may, by chance, hâve notice, or that they 
may, as a matter of favor, hâve a hearing. The law must requlre notice to 
them, and glve them the rlght to a hearing and an opportunlty to be heard. 
It matters not, upon the question of the constitutlonallty of such a law, that 
the assessment has, in fact, been falrly apportloned. The constltutlonal va- 
lldlty of law is to be tested, not by what has been done under it, but by what 
may, by Its authority, be done. The Législature may prescribe the kind of 
notice and the mode in whlch it shall be glven, but it cannot dispense with 
ail notice." 

The opinion contains a discussion of the authorities on "due process 
of law," which it is unnecessary to further consider ; the part quoted 
being sufficient upon the question now under considération. We think 
the décision in the Wadley Southern Railway Case fully recognizes 
this rule. 

In the case of Security Trust Co. v. Lexington, 203 U. S. 323, 27 
Sup. Ct. 87, SI L. Ed. 204, it is said on the subject of due process of 
law: 

"If the statute did not provide for a notice In any form, It Is not material 
that as a matter of grâce or favor notice may hâve been glven of the pro- 
posed assessment. It is not what notice, uncalled for by the statute, the tax- 
payer may have recelved In a particular case that is material, but the ques- 
tion is whether any notice is provlded for by the statute" (citing Stuart v. 
Palmer, supra). 

In Central of Ga. Ry. Co. v. Wright, 207 U. S. 127, 28 Sup. Ct. 47, 
52 L. Ed. 134, 12 Ann. Cas. 463, the Suprême Court of the United 
States restated the rule laid down in Security Trust Co. v. Lexington 
in the f ollowing language : 

"Before an assessment of taxes could be made upon omltted property, no- 
tice to the taxpayer, with an opportunlty to be heard, was essential, and 
that somewhere during the process of the assessment the taxpayer must have 
an opportunlty to be heard, and that this notice must be provlded as an es- 
sential part of the statutory provision, and not awarded as a mère matter of 
favor or grâce." 

In the iirst Minnesota rate case (Chicago, etc., Railway Co. v. Min- 
nesota, 134 U. S. 418, 457. 10 Sup. Ct. 462, 466 [33 L. Ed. 970]), the 
Suprême Court says this : 
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"It deprires the company of its right to a judlcial Investigation, by due 
process of lavv, under the forms and wlth the niachinery provided by the wis- 
dom of successive âges for the investigation Judlclally of the truth of a niat- 
ter in controversy, and substitutes therefor, as an absolute finality. the ac- 
tion of a Railroad Commission which, in view of the powers conceded to it 
by the state court, canuot be regarded as clothed with judiciul tuuctious ox 
possessing the machluery ot a court of justice. 

"Under section 8 ot the statute, which the Suprême Court of Mimiesota 
says is the only one which relates to the matter ot the fixing by the Com- 
mission of gênerai schedules ot rates, and which sei'tiou, it says, fuUy and 
exclusively provides for ttiat subjeet, aud is coiiiplete in itseif, ail lUat the 
Commission is reyuired to do is, on the liling with it by a railroad compaiiy 
of copies of its schedules of charges, to 'Hud' that any part thereof is in any 
respect unequal or uureasonable, and then it is authorized and directed to 
compel the company to change the same and adopt such charge as the Com- 
mission 'shall déclare to be equal and reasonable,' and, to that end, it is re- 
quired to inform the compauy in wrlting in what respect its charges are un- 
equal and unreasonable. No bearing is provided for, no sunimoiis or notice 
to the company before the Commission has found what it is to tiud and de- 
clared what It is to déclare, no opportunity provided for the company to in- 
troduce witnesses before the Commission, in tact, nothlng which has the 
semblance of due process of law ; aud although, in the présent case, it ap- 
pears that, prier to the décision of the Commission, the company appeared 
before it by its agent, and the Commission investigated the rates chai'ged by 
the company for trausporting milk, yet it does not appear what the charac- 
ter of the investigation was, or how the resuit was arrived at." 

In Roller v. HoUy, 176 U. S. 398, 409, 20 Sup. Ct. 414, 44 L. Ed. 

520, in the opinion by Mr. Justice Brown, this expression is used : 

"The right of a citizen to due process of law must rest upon a basis more 
substantial than tavor or discrétion." 

We think it clear that there must hâve been something in the law, 
and certainly in the rules of the Commission, requiring notice and 
hearing to constitute due process of law. That there was nothing to 
this efïect in the law or in the rules, at the time this circular was pro- 
mulgated, we think has been established hère. 

[4] Counsel for complainant contend earnestly that the provision 
for notice and hearing must be in the law itseif, and that a mère rule 
of the Commission requiring such notice is not sufficient. We think 
it unnecessary to pass further upon this question than to say that, in 
view of the fact that the Suprême Court of the state, in passing upon 
this matter in the Wadley Southern Railway Case, held that a rule of 
the Commission would meet the question of due process of law, we 
are disposed to follow that décision. Notwithstanding this the diffi- 
culty remains; for, as stated, the évidence in this case shows that at 
the time the circular in question was issued, there was no rule of the 
Commission providing for notice and hearing. 

We think, on the whole, the equity of this case is with the complain- 
ant, and that it is entitled to an interlocutory order granting the in- 
junction pending the hearing and the final disposition of the case. It 
has been satisfactorily shown that the rates promulgated by the Rail- 
road Commission in this circular No. 316 were unreasonable and prob- 
ably confiscatory, in a fair légal sensé, at the time the circular was is- 
sued. 

Ever since the Railroad Commission provided by rule for notice and 
hearing on questions before it involving rate réductions or adjustments. 
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it has been within îts province to hâve taken up the question involved 
in this suit, and to hâve "'mended its hold" so as to hâve eliminated ail 
question of due process of law ; and in récent years, in view of the 
admitted revival o£ business and increased earnings in intrastate traf- 
fic on the complainant's road and other railroads in Georgia, it would 
seem that affairs would hâve been speeded to the advantage of ail con- 
cerned if the parties had agreed to a rehearing as to the readjustment 
of rates on the complainant's railroad. 

Of course we do not intend by anything that has been said, nor 
by the injunction herein issued, to interfère in the slightest with the 
right of the Railroad Commission to take up now or hereafter the 
question inyolved in this circular issued in this case and re-examine the 
matter in the light of existing conditions and make such order about 
rates as it may deem proper. 



In re CALDWELL MACHINERT CO. 

(District Court, W. D. Washington, N. D. July 31, 1914.) 

No. 5188. 

1. Bankbuptcy (§ 140*) — Agenct Conteact — Consignment of Goods — "CON- 

DiTioNAL Sale" — '•Consign." 

Where claimants appointed the bankrupt claimants' agent for the sale 
of certain steam pumps, the contract providing that clalmant should con- 
sign pumps to the bankrupt for sale in Its terrltory, and that ail pumps 
shipped to the bankrupt should be held strlctly on consignment, subject 
to monthly reports of the conslgned goods, and further provided for the 
return of goods to the conslgnor at the expiration of the contract period, 
the term "consign" meant that the tltle to the property should not pass 
to the bankrupt, and hence property so conslgned, remalning In the bank- 
rupt's possession, on the Intervention of bankruptcy was returnable to 
the clalmant; the contract not being wlthln Rem. & Bal. Code Wash. 
§ 3670, providing for the flllng of contracts of conditlonal sale (citlng 
Words and Phrases, vol. 2, pp. 1408-1410; vol. 2, p. 1449; vol. 8, p. 7612). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 198, 199, 
219, 225; Dec. Dlg. § 140.*] 

2. Bankbuptcy (§ 139*) — Sales on Open Account — Vesting of Titlb— Re- 

claiming goods. 

Where certain goods were sold by the clalmant to the bankrupt on open 
account, the title vested in the bankrupt at once, and the relation of 
debtor and ci-editor ereated, so that on bankruptcy Intervenlng the seller 
could not rescind the sale and recover the goods. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 193, 198, 199, 
210-218; Dec. Dig. § 139.*] 

3. BankeUitct (§ 279*) — Sale of Goods — Lease Conteact — Surebndeb bt 

Bankrcpt's Teustee — Peoceeds. 

Clalmant furnished the bankrupt certain gasoUne englues under a lease 
contract providing that the engines were to be leased to the bankrupt for 
an indeflnite period, sub.lect to claimant's order, with an option to the 
bankrupt to purchase durlng the period at a specifled price, the merchan- 
dlse to remain the property of the clalmant untll the option was actually 
jBïerclsed by the bankrupt's paying the, priée in fuU. After bankruptcy 
tbe clalmant sold four engines to p., but instead of delivering from Its 
own stock, dlrected the bankrupt's trustée to deliver the engines shipped 

•For othér casée liée same tapie & S nximbek in Bec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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to the bankrupt to D., which through Inadvertence or mlstake he dld. 
Held, that the trustée had no authorlty to deliver such property without 
proper authorization from the court and for a fair considération, and 
henee D. was liable for the retum of the engines to the trustée or for 
their value. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dlg. §§ 419-424; 
Dec. Dig. § 279.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Caldwell Machinery Company. Application to review orders denying 
pétitions of the Gardner Governor Company, Le Blond Machine Tool 
Company, and the Régal Gasoline & Engine Company, for réclamation 
of property in the hands of the trustée in bankruptcy. Confirmed ex- 
cept as to pétition of the Gardner Governor Company and as to certain 
lathes consigned to the bankrupt by the Le Blond Machine Company. 

Nelson R. Anderson and J. B. Power, both of Seattle, Wash., for 
Gardner Governor Co. 

McClure & McClure, of Seattle, Wash., for Le Blond Mach. Tool Co. 

Brightman, Halverstadt & Tennant, of Seattle, Wash., for Régal 
Gasoline & Engine Co. and Clarence G. Dunlap. 

Corwin S. Shank and H. C. Belt, both of Seattle, Wash., for trustée. 

NETERER, District Judge. On December 15, 1913, the Caldwell 
Machinery Company, a Washington corporation, was adjudged bank- 
rupt. Subsequently petitioners endeavored to reclaim certain personal 
property in the possession of the trustée, which, it is alleged, had been 
consigned to bankrupts for sale under agency contracts, and that the 
title to the property remained in the consignors. The matter is before 
this court upon pétitions of several of the consignors for a review of 
the respective orders denying to them the right of réclamation. Each 
pétition will be taken separately. 

Gardner Governor Company. 

[1] The record shows that on February 5, 1912, a written agree- 
ment was entered into between the Gardner Governor Company and 
the bankrupt, styled, "Agency Contract for Gardner Steam Pumps." 
Omitting the formai parts, this agreement provides : 

" * * * Has this day appointed the party of the second part agent for 
the sale of Gardner Duplex Steam Pumps, for Western half of Washington, 
and agrées to refer inquiries recelved from the said territory to said party 
of the second part ; and in considération of such agency, which is hereby ac- 
cepted, the -party of the second part agrées as follows : 

"First: To sell no other duplex pumps of the same type or class. 

"Second: To dlligently soliclt trade in the said territory. 

"Third : To receive and hold strlctly on consignment ail pumps so shipped 
by party of the flrst part and to make monthly reports of ail such consigned 
merchandlse on hand unsold. 

"ITourth: To pay the freight on such conslgnments. 

"Fifth: To store, protect and keep In good order such pumps without charge. 

"Sixth : To pay ail taxes of every kind assessed or levied on goods held on 
consignment ; to keep such property insured in responsible companies for the 
Gardner Governor Company, so as to protect the said Gardner Governor Com- 
pany against flre loss. 

*For other casea ees same topic & { numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"Seventh: To bear ail expenses incident to recovery of any and ail goods 
held on consignnieut that may be attached, detained or taUen possession of 
by any process of law, on account of any claim held by others agalnst party 
of the second part. 

"Eighth : To report monthly siich sales of pumps as may be made from said 
consigned stock, aud to remit for such sales within thirty days from date of 
said report." 

"Tenth: To make settlement for the piiraps in one of the three following 
ways, provided at the end of the term party of the second part does not care 
to renevv the agrcoment: (A) To purchase said pumps in accurdanee with 
clause nine. (B) Keturn ail pumps to party of the first part at Quincy, Illi- 
nois, freight prepnid. (C) If the party of the second part does not wish to 
take advantage of any of the above plans of settlement, It Is agreed that 
said party will provide stornge for such Gardner Pumps on hand until they 
can be ordered away by party of the flrst part, provided, however, that thé 
party of the flrst part will make some disposition of them within three months 
from the expiration of this contract. 

"Eleventh : The term of this agreement shall be one year from date and 
to continue thereafter from year to year uniess either party desiring to dis- 
continue wlU notify the other of its termination in writing at least thirty days 
before any terminal date." 

The contract was made upon a gênerai blank form, in which the 
ninth paragraph was crossed out, which reads: 

"To purchase ail Gardner Steam Pumps remaining on hand unsold on Oct. 
31st of each year at current priées, maklng payment for such purchase four 
months after date of bill with privilège of deducting 2% within 30 days." 

No testimony was reported, but the matter was submitted to thij 
court upon the certificate of the référée, which states that: 

"It was made to appear that though the goods in question were upon con- 
signnient as between the claimant and the bankrupt, it was contemplated by 
■ind between the parties that the bankrupt should bave the right to sell any 
or ail of the goods as its own property and take pay therefor in Its own 
name, remitting to the claimant the prlce agreed upon to be paid by the bank- 
rupt for the respective articles." 

It further appears from the certificate that the goods, so far as the 
public was concerned, were treated by the bankrupt as its own, and 
when sales were made of the same, pay or security was taken in the 
name of the bankrupt. There is no évidence in the record to show 
that the written contract of agency was ever changed, modified in any 
way, or the goods shipped under any other arrangement than that set 
forth in the agency contract. It is fundamental that in the interpréta- 
tion of a written contract, if the language used is well understood and 
the contract is f ree from ambiguity, oral testimony cannot be admitted 
to vary its terras, nor can the conduct of one of the parties with rela- 
tion to the contract be considered by the court with a view of the in- 
terprétation or modification. The intent of the parties must be deter- 
mined by the language employed if this can be done. 

In L. C. Smith & Bro. Typewriter Co. v. Alleman, 199 Fed. 1, on 
page 4, 117 C. C. A. 577, on page 580, the court said : 

"It Is a cardinal rule in the interprétation of contracts that. If the words 
or terms thereof are eaul vocal, the subséquent acts of the parties thereun- 
der are admitted to show how the parties understood thelr contract. • • * 
1 Beach on Contracts, 721, p. 875. However, where the contract is free from 
ambiguity, and its meaning is clear in the eye of the law, such mode of con- 
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structlon Is inadmlpsible. The practical construction of a contract adopted 
by the parties thereto will net control or override language ttiat Is so plain 
as to admit of no controversy as to its meanlng. In such cases the intent 
of the parties mnst 6e determined ly the language employed, rather than hy 
their acts. 1 Beach on Contracts, 722, 877." 

The language employed in the contract in the instant case is defihite, 
explicit, and free from ambiguity. 

The trustée claims the property by reason of the provisions of sec- 
tion 3670, Rem. & Bal. Code of Washington, which is as f ollows : 

"Ail conditional sales of Personal property, or leases tliereof, contalning a 
condltlonal right to purchase, wliere the property is placed in the possession 
of the vendee, shall be absolute as to the purchasers, incumbrancers and sub- 
séquent creditors in good faith, unless withln ten days after taking posses- 
sion by tlie vendee, a mémorandum of such sale, statlng its terms and condi- 
tions and signed by the vendor and vendee, shall be flled in the auditor's of- 
fice of the county, wherein, at the date of the vendee's taking possession of 
the property, the vendee résides." 

The agency contract was not recorded pursuant to the provisions 
of this section. It, therefore, becomes necessary to détermine whether 
the "agency contract" is a contract contemplated by this section of the 
Washington statute, or is a simple bailment. To ascertain the relations 
of the parties, the contract must be construed as an entirety, and, in 
the light of ail of its provisions taken together, the intent of the par- 
ties must be determined. A reading of the contract clearly defines the 
intent of the parties to be to enter into a "contract of agency," that the 
goods shipped to the bankrupt should be on consignment, and that 
title to the unsold goods remain in the consigner. The bankrupt 
contracted to sell the consignor's purnps exclusively; to diligently 
solicit trade in the tèrritory assigned ; to receive and hold strictly on 
consignment ail pumps so shipped, and to make monthly reports of 
the consigned goods on hand unsold ; and further provided for the re- 
turn of the goods to the consigner at the expiration of the contract 
period, and that the bankrupt should insure the goods for the benefit 
of the consigner and pay ail taxes, etc. 

"The term 'consign,' as used in a commercial sensé, carries a declded Im- 
plication that the property consigned Is not the property of the consignée. 
The invoice carries no implication of ownership; it being well understood 
that an invoice usually accompanies goods that are consigned to a factor for 
sale, as well as in case of purchase. Rolker v. Great Western Ins. Ck)., 4 Abb. 
Dec. (N. Y.) 76, 83." 2 Words and Phrases, page 1449. 

"A consignment of goods for sale is ordinarily a bailment. The word 'con- 
signment' does not imply a sale. The very term imports an agency, and, that 
the title is in the consignor. Harris v. Coe, 71 Conn. 157, 41 Atl. 552, 554; 
Sturm V. Boker, 150 U. S. 312, 326 [14 Sup. Ct. 99, 37 L. Ed. 1093] ; Rolker 
v. Ins. Co., 42 N. Y. 23." Words and Phrases, vol. 2, p, 1409. 

To distinguish between a bailment and a conditional sale contract 
is sometimes difficult: 

"A conditional sale implies the delivery to the purchaser of the subject 
matter, the title passing only upon the performance of a condition précèdent, 
or becoming reinvested in the seller upon failure to perform a condition sub- 
séquent It is not infrequently a matter of difficulty to accurately distin- 
guish between a conditional sale and a bailment of property. * • • It is 
-an tndelible Incident to a bailment that the bailor may require the restera- 
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tion of the thing balled. • * * If the identical thlng, either In Its original 
or in an altered form, is to be returne(î, It is a bailment. * * * In a con- 
tract of sale there is thls distinguishing test, common to an absolute and to 
a conditional sale; that there must be an agreement, expressed or implied, 
to pay the purchase priée." Union Stockyards, etc., v. Western Land & Cat- 
tle Co., 59 Fed. 49, 7 C. C. A. 660. 

No élément of a conditional sale is embodied in the contract in is- 
sue. There is no agreement to buy ; there is no agreement to pay any 
price. There are none of the éléments of bargain and sale. 

The attorneys for the trustée contend that subdivision A of paragraph 
10 of the contract, "To purchase said pumps in accordance with clause 
nine," makes paragraph 9, which is eliminated from the contract, a 
part of the contract, although stricken, and that that extends an op- 
tion to purchase, and would give the contract the force of an option to 
purchase, and bring it within the provisions of the Washington stat- 
ute. Such contention cannot receive indorsement. The élimination of 
the option to purchase clause gives double expression of the intent of 
the parties to eliminate every phase of a conditional sale character, 
and the provision of paragraph 10 with référence to paragraph 9 is 
simply inoperative. The intent of the parties being clearly expressed 
upon the face of the contract, the inquiry of the court ends there. 

In Union Stockyards Co. v. Western Land & Cattle Co., supra, the 
following language appears : 

"Tlie cause must therefore be determined by the construction to be placed 
upon the contracts under which possession of the cattle was delivered to Hall. 
In the solution of that question, we must search for the intention of the par- 
ties, as it may be gathered from a reading of the entire instrument, and not 
from any separate provision of it — the real design of the parties as dis- 
closed by the whole contract" 

In Metropolitan National Bank v. Benedict Co., 74 Fed. 182, 20 C. 
C. A. 377, the court had under considération a written contract entered 
into between the Stern Company and the Benedict Company, which 
was an agreement relating to the consignment of ready made clothing 
at net priées as per memoranda, and provided for Insurance of the con- 
signment, and that no part of the consignment should remain unsold 
nor unpaid for by Febru^ry 1, 1895. The consignée subsequently as- 
signed ail of its goods to the Metropolitan Bank, including the goods 
consigned, and the bank claimed that the transaction between the com- 
panies constituted a sale, and claimed title to the goods. The court 
said: 

"The contract between the Benedict Company and the Stern Company 
• • * was not a sale, but a contract of factorage. The stipulations of the 
contract are not appropriate to a contract of saie. If it was a sale * • » 
what concern was it of the Benedict Company when they were sold? When 
one marchant sells goods to another" he "never requires the buyer to enter 
into a covenant that he will sell the goods within a speclfled perlod. Such 
a requirement is Inconsistent with the dominlon over property wWch absolute 
ownership confers. • • • " 

The Suprême Court of the United States, in Sturm v. Boker, 150 
U. S. 312, at page 326, 14 Sup. Ct. 99, at page 103 (37 L. Ed. 1093), in 
considering a contract between Boker and Sturm, in which Boker was 
to ship sundry arms on consignment and Sturm was to ship the goods 
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to Mexico, and if, after sale, there was a profit above the stipulated 
price, to divide it equally with Boker, Boker to stand the loss in case 
the goods were not disposed of, and Sturm to return ail goods undis- 
posed of to Boker, without charge, and Sturm was to insure the goods 
for Boker's benefit, and instead h ad the policy made out in bis own 
name "for account of whom it might concern," said : 

"It is too clear for discussion or tlie citation of authorities that the con- 
tract was not a sale of tlie goods by the défendants to Sturm. The terms and 
conditions under which the goods were delivered to him import only a con- 
signment. The words 'consign' and 'consigned' eniployed in the letters were 
used in their commercial sensé, which meant that the property was commlt- 
ted or intrjsted to Sturm for care or sale, and dld not iy ariy express or fair 
implication mean the sale by the one or purchase by the otber." 

And on page 329 of 150 U. S-, on page 104 of 14 Sup. Ct, 37 L. 
Ed. 1093 : 

"The true distinction is pointed out by Wells, J., In Hunt v. Wyman, 199 
Mass. 198. 200 \S5 K E. 446], as foîlows : 'An option to purchase if he lilie 
is es.sentlally différent from an option to return a purchase if he should not 
like. In one case the tltle will not pass until the option is determined; In 
the other the property passes at once, subject to the right to rescind and re- 
turn." 

In Re Galt, 120 Fed. 64, at page 67, 56 C. C. A. 470, at page 473, the 
court, in determining whether a contract for the consignment of 
wagons was a bailment or conditional sale, said : 

"The distinction between bailment and sale is not difHcult of ascertainment, 
if due regard be had to the éléments peculiar to each. In bailment the iden- 
tical thing delivered is to be restored. In a sale there is an agreement, ex- 
press or implied, to pay mouey or its équivalent for the thing 'delivered, and 
there is no obligation to return. Sturm v. Boker, 150 U. S. 312 [14 Sup. Ct. 
99, 37 L. Ed. 1093]; Union Stockyards, etc., v. Western Land, etc., Ce, 59 
Fed. 49 [7 O. C. A. 660]. The bailee may, however, by contract enlarge his 
common-law liability vpithout converting the bailment into a sale. The real 
intent of the contracting parties must be ascertained from ail of the provi- 
sions in the agreement which express the contract, bearing in mind always 
that in a bailment the bailor may requlre the restoration of the thing bailed, 
and in a sale, whether absolute or conditional, there must be an agreement, 
express or implied, to pay the purchase price of the thing sold. The test 
would seem to be, Has the sender the right to compel a return of the thing 
sent, or has the receiver the option to pay for the thing In money?" 

In John Deere Plow Co. v. McDavid, 137 Fed. 802, at page 811, 70 
C. C. A. 422, at page 431, the court, in determining as to whether a 
contract was one of agency or of conditional sale, said : 

"The contract in this case must be read in its entirety, and Its construc- 
tion is not to be gathered from any separate provision of it. It is upon the 
whole contract that we must search for the intention of the parties, and a 
careful scrutiny of the agreement before us, in the light of légal principles, 
compels us to the conviction that it must be held to be a contract of agency, 
and that the title to the goods In the hands of the Implement company at 
the tlme of the adjudication In bankruptcy dld not pass to the trustée." 

This expression was used by the District Court of Missouri in con- 
sidération of a contract made with relation to section 3412, Rev. Stat. 
1899, of Missouri, which is as foUows : 

"In ail cases where any personal property shall be sold to any person, to 
be paid for In whole or tn part In Installments, or shall be leased, rented, 
215 F.— 28 
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hlred, or dellvered to another on condition that the same shall belong to tb« 
person purchasing, leasing, renting, hirlng or receivlng the same whenever 
the amount paid shall be a certain sum, or the value of such property, the 
title * ♦ • to remain In the vendor, lessor, rçnter, hlrer or deliverer of 
the same, until such sum, or the value of such property, or any part thereof, 
shall hâve been paid, such condition, in regard to the title se remaining untll 
such payment, shall be void as to ail subséquent purchasers in good faith, 
and creditors, unless such condition shall be evidenced by writing, executed, 
acknovs'ledged and recorded aa provlded in cases of mortgages of Personal 
property." 

In Re Columbus Buggy Co., 143 Fed. 861, 74 C. C. A. 613, the court 
in determining whether a contract was a bailment or a conditional sale, 
said: 

"A contract between a furnlsher of goods and the receiver that the latter 
may sell them at such prlces as he chooses ; that he will account and pay for 
the goods sold at agreed priées; that he will bear the expense of insurance, 
freight, storage, and handUug ; and that he will hold the unsold merchandise 
subject to the order of the furuisher — discloses a bailment for sale and does 
not évidence a conditional sale." 

Walter A. Wood Mowing & Reaping Mach. Ce. v. Vanstory, 171 
Fed. 375, 96 C. C. A. 331, and In re Reynolds (D. C.) 203 Fed. 162, are 
to the same effect. 

In Berry Bros._ v. Snowdon (C. C. A.) 209 Fed. 336, Circuit Judge 
Ross of this district, in reversing the District Judge upon the construc- 
tion of a contract with very similar provisions to the contract in the in- 
stant case, said: 

"It will be seen from the foregolng statement that the proper disposition 
of the appeal dépends upon the true character of the agreement between Ber- 
ry Bros, and Graves & La Belle. The court below held that it constituted as 
to the creditors, if not an absolute sale, a conditional one, and that it was 
void as against the creditors because not recorded pursuant to a statute of 
the State of Washington requiring recordation of such sales. But we are 
unable to so regard the contract between the parties. We think it was not a 
sale of any kind. In more than one place in the agreement it is * * * 
stated that the goods were to be consigned for sale, which is an altogether 
différent thing." 

The trustée contends that Eisenberg v. Nichols, 22 Wash. 70, 60 
Pac. 124, 79 Am. St. Rep. 917, is décisive of the issue in this case, and 
the décision there, being an expression of the Suprême Court of Wash- 
ington upon the construction of a state statute, should obtain hère. 
This action was based upon the custom which is alleged to exist among 
jewelers where a jeweler procures from a jobbing or whoIesale house 
lines of goods on sélection or memoranda, and the court said : 

"And that thèse two words 'sélection' and 'mémorandum' hâve a distinct 
trade slgnifleance, and thelr meaulng as understood in the trade, and, it is 
alleged, in this case, was understood by Nichols, Is that goods can be ordered 
from which sélection can be made, and that ail can be kept, or a portion, 
or none, and, if any are selected and kept by the jeweler, he has either to 
agrée upon the terms of the sale, or pay cash for the property kept; that the 
title of the goods thus sent remains in the sender untll paid for, or until it 
is agreed what crédit will be given, which crédit is evidenced by bills show- 
ing the terms. The goods in question were obtained under this mémorandum 
contract, and were marked 'mémorandum' or 'memoranda,' which It is alleged 
and shown mean the same thlng." 
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The court further said : 

"The testimony In this case shows that the transaction falls wlthin the 
words and spirit of the statute. It was a contract containing, in the lan- 
guage of the statute, 'a conditional rlglit to purchase where the property is" 
placed in the possession of the vendee' ; and the évidence in this case not 
only showed that Nichols had a right to purchase this stock, but that he also 
had a right to sell the same." 

The instant case is clearly distinguishable from Eisenberg v. Nich- 
ols, supra. In that case the goods were sent to the jeweler on sélec- 
tion or mémorandum, with the privilège of selecting what he wanted and 
paying for them afterwards. It was not in any sensé an agency con- 
tract or a shipment on consignment. I am of opinion that the bankrupt 
held the goods as bailee and not as purchaser or lessor under condi- 
tional sale contract, and that the order of the référée denying réclama- 
tion was erroneous and should be reversed. 

Le Blond Machine Tool Company. 

[2] The record and the certificate of the référée with relation to 
this claim shows that the goods were consigned without any written 
contract, and an examination of the correspondence leads to the inévi- 
table conclusion that the 18x12, 12x8, and 14x8 lathes were sold and 
delivered to bankrupt on open account, the title at once vesting in the 
bankrupt, the relation of debtor and creditor at once obtaining, and 
that no basis for title in consignor exists, and it appears that the 
14x6 and 20x12 lathes were sent to the bankrupt on consignment and 
come within the rule announced. 

Régal Gasoline & Engine Company. 

[3] In this claim the material part of the lease or contract is com- 
prehended in the foUowing clause : 

"To be leased to Caldwell Machinery Co. for an indeflnlte period and sub- 
ject to the order of Kegal Gasoline Kngine Co. with an option to purchase 
during the period at the above-mentioued price. Said merchandise to re- 
main the property of the Régal Gasoline Co. uutil such option be actually 
exercised by paying in full for same." 

It is contended by the petitioner that Rumpf v. Barto, 10 Wash. 382, 
38 Pac. 1129, is décisive of the issue hère, and that the holding of the 
référée should be reversed. On examination, it becomes apparent that 
that case is readily distinguishable from the instant case. In the 
Rumpf-Barto Case it is expressly stated that : 

"Sale only takes effect from date of their [consignors'] approval of your 
sélection" 

— option being placed with the consignor as to whether the property 
should be delivered; whereas in the instant case the option is placed 
with the consignée, clearly bringing it within the provisions of the 
statute. 

The trustée has filed a pétition asking the return of certain property 
delivered to one Clarence J. Dunlap, agent of the Régal Gasoline & 
Engine Company, to which Dunlap has flled an answer. It appears 
that Dunlap purchased from the Régal Gasoline Company four en- 
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gines, but instead of delivering the engines from their stock, the Rcgal 
Company directed the trustée of the bankrupt to deliver four engines, 
shipped to bankrupt by them, to Dunlap. Upoh request, the trustée, 
through inadvertence or mistake, turned over the four engines to Dun- 
lap, and bas filed this pétition praying their return. It is contended 
by attorneys for the Régal Gasoline & Engine Company, who also ap- 
pear for C. J. Dunlap, that Dunlap took thèse engines in good faith, 
paying full value therefor, and that the trustée should be estopped from 
claiming the property. It is sufficient to say that the trustée is an of- 
ficer of the courf of bankruptcy ; that he gets bis authority to act by 
virtue of the provisions of the bankruptcy act; that parties deahng 
with the trustée must be charged with knowledge of the duties and re- 
sponsibilities devolving upon him and the source of his authority. 
Dunlap must know that he paid no considération for the engines to 
the trustée ; that the trustée, being an officer of the court, could not 
deliver any property belonging to the bankrupt estale without proper 
authority based upon fair considération, and any payment made by 
Dunlap to others than the trustée was made at his hazard and risk. 
AU of the parties are before the court, and Dunlap should be re- 
quired to deliver to the trustée in bankruptcy the property belonging to 
the estate, and should be relegated to his arrangement with the Régal 
Gasoline & Engine Company to fulfiU its contract for the sale of four 
gasoline engines. 

The report of the référée is confirmed except as to the pétition of 
the Gardner Governor Company, and the 20x12 and 14x6 lathes con- 
signed to the bankrupt by the Le Blond Machine & Tool Company. 

An order may be presented. 



UNITED STATES V. PUGETf SOUND TRACTION, LIGHT & POWEE 

CO. et al. 

(District Court, W. D. Washington, N. D. June 20, 1914.) 

No. 28. 

Public Lands (§ 120*) — Stjits to Annul Patents — Limitation — AvoiD- 

ANOB FOB FrAUD t^EADINQ. 

Act Marcli 3, 1891, c. 561, 26 Stat. 1099 (U. S. Gomp. St. 1901, p. 1521) 
S 8, which provides that sults by the United States to annul patents to 
public lands thereafter issued shall only be brought within six years 
after the date of the issuance of such patents is a self-lmposed statute 
of limitation, to avoid wMch, on the ground of fraud, the govemment 
must allège spécifie facts showlng that Its îallure to discover the cause 
of action within the statutory period was due to concealment by the ad- 
verse party or that the fraud is of a self-conceallng nature, and the 
fallure to discover it was not due to négligence or want of diligence on 
the part of the govemment. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. Si 332-335; 
Dec. Dig. § 120.'] 

In Equity. Suit by the United States against the Puget Sound Trac- 
tion, Light & Power Company and others. On motion to make bill 
more definite and certain. Motion granted. 

•For other cases see same topic & i kumbeb lu Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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Clay Allen, U. S. Dist. Atty., and Winter S. Martin, Asst. U. S. 
Atty., both of Seattle, Wash. 

Clinton W. Howard, of Bellingham, Wash., and James B. Howe, 
of Seattle, Wash., for défendants. 

NETERER, District Judge. This action was commenced by the 
United States on February 9, 1914, seeking the cancellation of a pat- 
ent to public lands issued to the défendant Cornwall on June 30, 1904. 
The bill allèges that the land in question is located on the north fork 
of the Nooksack river and upon Wells creek at its confluence with the 
river, and comprises 66.35 acres in Whatcom county, Wash., and with- 
in the boundaries of the Washington National Forest; and that the 
land is of great value as a water power site. It is alleged that the de- 
fendant Cornwall and three other persons therein named pretended 
to make minerai discoveries upon the land, and thereafter filed fraud- 
ulent notices of minerai locations, knowing that the land was nonmin- 
eral in character and not subject to entry under the laws of the United 
States ; that the défendant .Cornwall in 1902 procured conveyances 
f rom the other parties of the land embraced in their mining locations ; 
and that it was at ail times his intention to procure the group of min- 
ing claims for the purpose of utilizing the water power resources of 
Nooksack river and the power sites adjacent thereto. The bill allèges 
that, in the application made by the said défendant on April 7, 1903, 
the false représentation was made that labor had been performed and 
improvements made of the value of $10,142.67 on the claims for min- 
erai development, and represented that gold and silver had been found 
in paying quantities, and that the land was more valuable for its min- 
erais than for any other purpose, ail of which représentations were 
false and known to be false by the said défendant; but that the plain- 
tif? believed the représentations, and, relying upon them, issued its 
patent on June 30, 1904. On September 12, 1905, the défendant Corn- 
wall conveyed the group of claims to défendant Bellingham Bay Im- 
provement Company; and on the 22d day of September, 1905, the 
Bellingham Bay Improvement Company conveyed said claims to J. P. 
Stearns, who conveyed the same to the défendant Whatcom County 
Railway & Light Company on December 4, 1905/; and the last-named 
défendant conveyed the lands to the défendant Puget Sound Traction, 
Light & Power Company on September 3, 1912. It is alleged that ail 
of the said conveyances were made and received with full knowledge 
of the fraudulent représentation by which title had been obtained from 
the government. The bill further states that the défendants began 
the érection of a power plant upon the said lands in 1905 ; and that, 
upon the completion thereof, power wires and power conduits were 
constructed to the city of Bellingham, for the purpose of utilizing the 
electrical power generated at the power plant in Bellingham and ad- 
joining towns. The défendant Puget Sound Traction, Light & Power 
Company, it is alleged, is the présent owner of and in possession of 
the said power plant, and is engaged in the utilization of the electrical 
power for commercial purposes generated thereby. The bill further 
allèges : 
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"By reason of the continuons character of the fraudulent acts complalned 
of and of the continuons character of the concealment, the plaintlff bas at ail 
times herein down to the month of June, 1910, remained in Ignorance of the 
true character of the real property descrlbed hereln." 

Section 8 of the Act of March 3, 1891, provides: 

"That suits by the United States to vacate and annul any patent heretofore 
issued shall only be brought within five years fi-om the passage of tbls act, 
and suits to vacate and annul patents hereafter issued shall only be brought 
within six years after the date of the issuance of such patents." 

The défendants hâve moved the court to strike or to require the 
plaintiff to make more definite and certain various portions of the bill. 
The necessity of considering or disposing of the objections to the spé- 
cifie portions of the bill may perhaps be obviated by considering the 
f ollowing gênerai motion : 

"Tliese défendants move for a further order requiring the plaintlff to make 
its clalm more definite and certain and to flle a better and further statement 
of its clalm settlng forth the facts instead of conclusions of law, showing why 
its clalm against thèse défendants Is not barred by the statute o£ limitations." 

May the government avoid the bar of the statute of limitations by 
a mère allégation of failure to discover the fraud upon wliich the ac- 
tion is based within the statutory period? If so, the motion should be 
denied. If, on the other hand, the government must show that the 
failure to discover was due to a concealment of the cause of action by 
the other party, or at least that the fraud is of self-concealing nature, 
and the government in faihng to discover it was not négligent or lack- 
ing in dihgence, the motion should be granted. 

The statute hère in question was held by District Judge Lewis in 
United States v. Exploration Co. (C. C.) 190 Fed. 405, to be an abso- 
lute bar to an action by the government after the expiration of the 
statutory period. This holding was reversed by the Circuit Court of 
Appeals of the Eighth Circuit (203 Fed. 387, 121 C. C. A. 491), whicb 
held that the statute was subject to the équitable rule that where the 
failure to discover the fraud was due to concealment by the other 
party, or was not chargeable to the neglect or lack of diligence of the 
other party, the statute would not commence to run until the discovery 
of the fraud. A similar holding in a similar case was made by the 
Circuit Court of Appeals of the Ninth Circuit in the case of Linn & 
Lane Timber Co. v. United States, 196 Fed. 593, 116 C. C. A. 267; 
Id., 203 Fed. 394, 121 C. C. A. 498. In both of thèse cases the pat- 
ents were sought to be annuUed on the ground that the entries were 
made for the benefit of others, and the concealment charged was the 
withholding from record of deeds transferring the land. The fact 
that deeds are withheld from record is a "badge of fraud" and is suf- 
ficient to prevent the statute from running even as against private in-, 
dividuals. 20 Cyc 446 ; McAlpine v. Hedges (C. C.) 21 Fed. 689. 

The most favorable statement of the rule for those seeking to avoid 
the bar of the statute is that in Bailey v. Glover, 21 Wall. 342, 347 
(22 L. Ed. 636) : 

"In suits in equity where relief is sought on the ground of frand, the au- 
thorities are without conflict in support of the doctrine that, where the Ig- 
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norance of the fraud has been produced by aflflrmatlve acts of the guUty 
party in concealiug the facts from the other, the statute will not bar relief, 
provided suit is brought wlthin proper time after the discovery of the fraud. 
We also think that, in suits in equity, the decided weight of authority Is in 
favor of the proposition that, where the party injured by the fraud remains 
in ignorance of it without any fault or want of diligence or care on bis part, 
the bar of the statute does not begin to run until the fraud is discovered, 
though there be no spécial circumstances or efforts on the part of the party 
committlng the fraud to conceal it from the knowledge of the other party." 

But the party seeking to avoid the bar of the statute may not do so 
b)' gênerai allégations of ignorance on his part, or fraud on the part 
of his adversary. The rule of pleading is thus laid down in Wood v. 
Carpenter, 101 U. S. 135, 141 (25 L. Ed. 807) : 

"In this class of cases the plalntiff is he!d to stringent rules of pleading 
and évidence, 'and especially must there be distinct averœents as to the time 
when the fraud, mlstake, conceal ment, or nilsrepresentations were discovered, 
and what the discovery is, so that the court may clearly see whether, by ordi- 
nary diligence, the discovery might not hâve been before made.' Stearns v. 
Page, 7 llow. 819, 829 [12 L. Ed. 928]. * * * A gênerai allégation of ig- 
norance at one time and knowledge at another are of no effect. If the plaln- 
tiff made any partlcular discovery, it should be stated when it was made, 
what it was, and how it was made, and why it was not made sooner." Hardt 
V. Heldweyer, 152 U. S. 547, 14 Sup. Ct. 671, 38 L. Ed. 548 ; Godden v. Kim- 
mell, 09 U. S. 201, 25 L. Ed. 431; Lansdale v. Smith, 106 U. S. 391, 1 Sup. 
Ct. 350, 27 L. Ed. 219 ; Hammond v. Hopkins, 143 U. S. 224, 12 Sup. Ct. 418, 
36 L. Ed. 134. 

If the government be held to this rule when it seeks to avoid the 
bar of a self-imposed statute of limitations, then the allégations of the 
bill in this case are patently insufficient. There is no allégation in the 
complaint of spécifie acts of concealment by which the government 
was prevented, after the consummation of the fraud, from discovering 
the same; nor are any facts alleged from which the court would be 
justified in concluding that the government was not négligent or was 
not lacking in diligence in failing to make the discovery within the 
statutory period. 

The allégation that the défendants commenced in 1905 "secretly and 
covertly" to construct a power plant is too vague and indefinite. The 
terms employed to show concealment are relative terms; and it is 
impossible to détermine with what degree of secretiveness and covert- 
ness the work was donc. What may appear to the pleader to be 
secret and covert may not be regarded as such by the court. In order 
to détermine whether the work was done "secretly and covertly," the 
<:ourt should be acquainted with the facts upon which the pleader bases 
his conclusion that it was done in such a manner. Especially is this 
so when the act charged is not such as in its nature to suggest per- 
formance in a secret and covert manner. It is necessary that facts be 
stated rather than conclusions, not only so that the court may déter- 
mine the sufficiency of the pleading, but also that the adverse party 
may know with what he is charged and how to answer it. The asser- 
tion that the work was "secretly and covertly" done, being purely a 
■conclusion and no facts being stated to sustain it, must be disregarded. 
Straus V. Foxworth, 231 U. S. 162, 168, 34 Sup. Ct. 42, 58 L. Ed. 168. 

The gênerai allégation in the bill to the efïect that because of the 
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"continuous character" of the acts complained of, and the "continuous 
character" of the concealment, the plaintiff remained in ignorance of 
the true character of the property until June, 1910, does not bring the 
plaintiff within the rule above stated. In its final analysis it is merely 
an allégation of ignorance at one time and knowledge at another. The 
fraudulent acts alleged in the complaint culminated in the issuance of 
the patent. The government's right of action at that moment arose. 
It is a concealment of this cause of action that is the material point to 
the inquiry hère. Subséquent transfers made and received vvith the 
knowledge that the land was nonmineral in character and that patent 
thereto had been fraiidulently obtained would not tend to conceal f rom 
the government the fact that the représentations upon which the land 
had been obtained were false. Such allégations are material only to 
show that the various parties were not purchasers in good f aith. Nei- 
ther such transfers nor the acts of the défendants in using the land for 
other than minerai purposes subséquent to the issuance of patent hâve 
any tendency to conceal the cause of action, and the mère allégation 
die acts are of a continuous character does ont satisfy the rule of 
cause and eiïect, by which their sufficiency must be determined. 

"No * • * light is thrown in wliicli tends to show tbe relation of cause 
and efCect, or, in other words, that the protraeted concealment which Is ad- 
mitted necessarily foUowed from the facts and circumstanees which are said 
to hâve produced it." Wood v. Oarpenter, 21 Wall. 135, 139, 25 L. Ed. 807. 

In paragraph 10 of the complaint, which the défendants hâve spc- 
ctfically moved to make inore definite and certain, the îollowing alléga- 
tion is made: 

"The défendants, P. B. Cornwall, Bellingham Bay Improvement Company, 
J. P. Stearns, and Whatcom Oounty Railway & Light Company, and their of- 
flcers and agents, falsely represented that certain bona fide mining improve- 
ments had been made on said real property. In truth and fact ail the assess- 
ment and annual work, together with ail the development work on said 
claims, including that on constructing or excavating tunnels, was not for the 
bona flde purpose of mining or developing the said claims, but for the covert 
and secret purpose of preparing the said lands for subséquent use as a wa- 
ter Power site and thereafter constructing the said water plant as hereln 
alleged." 

It is iTianifest that the court cannot détermine from this allégation 
when the représentations alleged were made, by whom or to whom 
they were made, or the method or means employed in making them. 
Nor are the représentations set forth with that degree of definiteness 
and certainty which should characterize a pleading charging f raud. It 
appears from the bill that the parties were successive owners of the 
property. Représentations made by défendant Cornwall, it might be 
inferred, would be prior to patent, since he held the land during that 
period. Such représentations would be merged in the fraud which 
culminated in the issuance of the patent, and upon which the govern- 
ment's right to annul the patent would rest. Subséquent représenta- 
tions might amount to active concealment of this cause of action. It 
therefore becomes important to inquire just what représentations were 
made prior and which were made subséquent to the issuance of the pat- 
ent. The allégation contains no answer to this inquiry. 
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Such other gênerai allégations as "that each of the said fraudaient 
acts and représentations was and is a continuous and fraudulent act, 
and se intended by the above-named défendants and each of them," 
can neither supply the omission of spécifie acts nor make the acts which 
are alleged fraudulent or continuous acts of concealment, when they are 
not such in fact. 

It is manifest, therefore, that, unless mère failure to discover the 
fraud will permit the government to avoid the bar of the statute of 
limitations, the bill must be made more definite and certain. The ar- 
gument in favor of according plaintifï such a right is based upon the 
rule that lâches is not imputable to the government, and that it is not 
bound by the négligence of its servants. The most emphatic state- 
ments of this rule hâve been made in cases where there was no self- 
imposed statute of limitations resting upon the sovereign. In United 
States V. Nashville, Chattanooga & St. Louis Ry. Co., 118 U. S. 124, 
6 Sup. Ct. 1008, 3d L. Ed. 81, Judge Gray thus stated it: 

"It is settled beyond doubt or controversy — upon the foundation of the 
great princlple of public policy, applicable to ail governments allke, whlch 
forbids that the public interests should be prejudiced by the négligence of the 
officers or agents to whose care they are couflded — that the United States, 
asserting rights vested in them as a sovereign government, are not bound 
by any statute of limitations, unless Congress bas clearly manifested its in- 
tention that they should be so bound." 

The statute hère in question was enacted for the very purpose of 
binding the government. By its very terms it compels the government 
to suffer by the négligence of its agents or officiais. If a patent is ob- 
tained fraudulently, and knowledge of the fraud is possessed by the 
government officiais within the statutory period, and yet they negli- 
gently fail to bring an action to set it aside until after the period bas 
expired, can we say that such négligence is not imputable to the gov- 
ernment? To do so would be to deny the existence or binding force 
of the statute and to accomplish the repeal of a congressional enact- 
ment by the process of judicial construction. The statute is absolute 
in its terms. It says that actions to annul patents shall only be brought 
within six years of the date of their issuance. The équitable rule of 
concealed fraud, qualifying the absolute terms of the statute, was in- 
grafted upon it by judicial construction. It was, however, the rule as 
developed, defined, and expounded by courts of équitable jurisdiction, 
which was thus imported into the statute, and not an emasculated and 
mutilated remnant of that rule; a comprehensive légal principle, not 
a légal paradox. Equity recognizes no such doctrine as that the stat- 
ute of limitations will be tolled by mère ignorance unaccompanied by 
a showing of due diligence or concealment of fraud. How, then, can 
it be read into the statute as a rule of equity? 

Counsel for the government cite many authorities to the effect that 
where the fraud is of a self-concealing nature, and the injured party 
remains in ignorance without any fault or want of diligence on his 
part, the statute does not begin to run until discovery, though there 
may be no spécial efiforts on the part of the other party to conceal it. 
This is the rule as quoted from Bailey v. Glover, supra. The very 
statement of that rule compels the conclusion that, if an injured party 
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is wanting in diligence, the statute begins to run against him from the 
commission of the fraud, and not from the date of discovery, even 
though the fraud may be of a self-concealing nature. Lant v. Manley, 
75 Fed. 627, 21 C. C. A. 457. 

Plaintiff cites the case of United States v. Minor, 114 U. S. 233, 5 
Sup. Ct. 836, 29 L. Ed. 110, and contends that, under the holding in 
that case, the government had the right to rely upon the représenta- 
tions of the claimants as to the character of the land, and was under 
no necessity of making an independent investigation. In the Minor 
Case the particular point in controversy was the establishment of the 
original fraud in obtaining patent. Of course the government, in 
issuing the patent, had the right to rely upon the représentations made 
by those seelcing to obtain it. I apprehend that, in ail cases where one 
pajty seeks relief on the ground of fraudulent représentations on the 
part of another, he must show that he had a right *to rely on the rep- 
résentation. 20 Cyc. 32, 33. The Minor Case would therefore be 
directly in point as establishing an essential élément of the original 
fraud in obtaining the patent; that is, it would show that the gov- 
ernment had a right to rely upon the fraudulent représentations al- 
leged to hâve been made in obtaining the patent. Does it relieve the 
government from the duty of showing that its failure to discover the 
fraud was not due to lack of diligence? The mère fact that a party 
has a right to rely upon a représentation, and is therefore released 
from the necessity of making an independent investigation, does not 
release him from the necessity of showing that his failure to discover 
that he had been defrauded within the statutory period was not due 
to lack of diligence on his part. As to what would constitute due dil- 
igence on his part would dépend upon the facts and circumstances of 
the case. A certain set of facts might call for affirmative action. Again 
a disclosure of ail of the surrounding facts and circumstances in the 
light of which his conduct must be judged might be such that no af- 
firmative action on his part would be demanded. In order to déter- 
mine whether a party has exercised due diligence, it must first be 
known what was donc by him and what were the facts and circum- 
stances which called for action on his part or justified him in remain- 
ing inactive. It cannot be determined as an abstract matter that a 
certain course of inaction would constitute due diligence, merely be- 
cause the party was under no necessity of acting at some prior period 
of time and under the state of facts then existing. 

Neither do 1 think that it can be said that, because the government 
was under no duty to investigate thèse claims prior to the issuance of 
patent, it may be said as any absolute proposition that it would not 
thereafter under any circumstances be held to such a duty in order to 
show that it was not lacking in diligence in failing to discover a fraud 
which had already been perpetrated. I cannot think that the right of 
the government to rely upon représentations by which a fraud was 
perpetrated upon it exists even after the fraud has been consummated 
to such an extent that the government is relieved of the necessity of 
showing due diligence where it has failed to discover the fraud. If 
such a holding should be adopted, the statute of limitations would be 
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practically nuUified. Rare, indeed, would be the cases in which the 
statute could be applied. Those would be where a discovery was made, 
and the officers failed to do their duty in neglecting to bring an action 
within six years. It cannot be presumed that Congress had in mind 
only such cases as thèse. The policy of this statute, as of ail statutes 
of limitations, was to prevent the bringing of actions when the évi- 
dence upon which they were based was impaired by time, and, for the 
sake of repose, to prevent the disturbance of claims to which time, at 
least, had given some sanctity. The statute would therefore accomplish 
very httle of its object if it was held to apply only to cases where a 
discovery was made and no action was brought until six years there- 
after. Thèse would be only those cases where a breach of duty was 
committed by officiais in failing to prosecute such actions, and it must 
be presumed that such cases would be few. The great bulk of cases 
for which this law was enacted would remain untouched. A new stat- 
ute of limitations enacted by the court would be substituted for that 
enacted by Congress. The date would be changed from that of the 
issuance of the patent to that of discovery of the fraud, not in order 
to accomplish the presumed intent of the Législature that an estab- 
lished rule of equity was incorporated therein, but regardless of such 
intent because no such rule as that contended for has ever been estab- 
lished either in the courts of law or equity. 

I am therefore of the opinion that, when the government is seeking 
to avoid the bar of a self-imposed statute of limitations, it must allège 
facts showing that its failure to discover the cause of action within the 
satutory period was due to concealment by the adverse party, or that 
the fraud is of a self-concealing nature, and the failure to discover it 
was not due to négligence or want of diligence on the part of the gov- 
ernment. 

The bill will be amended as indicated in this opinion. 



MOEBirS et al. v. LOUIS DEJONGB & CO. 

LOUIS DEJONGB & CO. v. MOEBIUS et aL 

(District Court, S. D. New York. May 7, 1914.) 

Nos. 9—277, 9—361. 

L Tbàde-Mabks and Trade-Names (§ 93*) — Unfaib Competitiow — Evidence. 

A manufacturer and seller, who is chargea with unfair compétition, is 
not chargeable with an occasional remark of an unidentlfled occasional 
salesman of hls product, based on misrepresentations by the salesman, 
so as to confuse the product of the manufacturer with a product of the 
complaining manufacturer. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cen<>- 
Pig. §§ 104-106 ; Dec. Dlg. § 93.*] 

2. Tbade-Maeks and Tbade-Nambs (§ 93*) — Unfaib Compétition — Evidence. 

The court In a suit by a manufacturer to restrain a rival manufacturer 

from unfair compétition must, if possible, détermine from the appearance 

of the articles themselves whether the purchasing public may be de- 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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celved, nnless a course of conduct is proved whlch shows the employment 
of methods and means Indicating unfair compétition, and In doubtful 
cases actual instances of confusion by the purchasing public may assist 
In arriving at a correct décision. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, Cent. 
Dig. i§ 101-lOG; Dec. Dig. § 93.*] 

3. Tbade-Maeks and Teade-Names (§ 70*) — Unfaie Comi^etition — Evi- 

dence. 

Where the original manufacturer of a fly catcher, known to the trade 
as the "Pyrnmld," showed that a hanger rlbbon of red, whlte, aud bîue 
was a dlstinctive item of the article, and that Its label was divlded into 
three vertical spaces, in one of whlch was the name of the article, and 
in another printed directions, and in another the name of the manu- 
facturer, and that a subséquent manufacturer of a fly catcher, known to 
the trade as the "Splralette," also used at tlmes a hanger rlbbon of red, 
whlte, and blue, and advertised that It was "First in the Flght," and that 
its label was also divided into three vertical spaces, omittlng the name of 
the manufacturer, the original manufacturer was entltled to an Injunc- 
tlon to compel the subséquent manufacturer to adopt a hanger of a single 
color and cease the use of the words "First in the Fight" or anythlng 
simllar thereto, and put on Its label Its name or some legend indicating 
that the article does not come from the original manufacturer. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 81 ; Dec. Dig. § 70.*] 

4. Trade-Marks and Teade-Names (§ 69*) — TJnfair Compétition — Motive. 

Motive is not an essential élément of unfair compétition, though often 
valuable in determlning the existence of unfair compétition. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 80; Dec. Dig. § 69.*] 

In Equity. Suits by Emil Moebius, doing business as E. Obin, and 
others against Louis Dejonge & Co., and by Louis Dejonge & Co. 
against Emil Moebius and others. Decree for complainant in second 

suit. 

Prindle & Wright, of New York City (Edwin J. Prîndle and Arthur 
Wright, both of New York City, of counsel), for complainants in 
suit No. 1 and for défendants in suit No. 2. 

Kenyon & Kenyon, of New York City (Robert N. Kenyon and 
James S. Lehmaier, both of New York City, of counsel), for défend- 
ant in suit No. 1 and for complainant in suit No. 2. 

MAYER, District Judge. The suit of Moebius et al. against Louis 
Dejonge & Co. is for an injunction restraining the défendant in that 
suit from sending out letters to or otherwise notifying the trade that 
complainants therein are guilty of unfair compétition in selling their 
flycatchers in their présent form, dressing, and appearance. In that 
litigation a motion for an injunction was made to restrain Louis De- 
jonge & Co. from sending out letters pendente lite. This motion was 
denied by Judge Lacombe on August 7, 1912, with the proviso that 
Dejonge & Co. would bring suit against Moebius and his associâtes, to 
test the question of unfair trading, on or before October 7, 1912. Prior 
to that date the second suit, wherein Louis Dejonge & Co. is complain- 
ant, was brought against Moebius et al. 

•For otber cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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For convenience, the suit of Moebius et al. against Louis Dejonge & 
Co. will be called suit No. 1, while that of Dejonge & Co. against 
Moebius et al. will be called suit No. 2. 

Suit No. 2 will be first discussed and will be deemed to include the 
testimony of Bruno Weimar, Edward Weimar, Mathiesen, Dreyfuss, 
and Amberg. In suit No. 2 complainant charges défendants with un- 
fair trading by reason of the sale of flycatchers which are made in 
imitation of the flycatchers of the complainant, so close as to consti- 
tute unfair compétition. The bill prays for an injunction and an ac- 
counting in the usual form. 

Complainant is a New York corporation which manufactures and 
imports paper goods and novelties and has acquired a high réputation 
for the quality of its goods generally. 

About the beginning of 1909, complainant began the business of 
selling flycatchers; its président being convinced of the commercial 
possibilities of a flycatcher known as the "Pyramid," which was then 
manufactured by Max Dametz, of Zeitz, Germany, but which had 
not been sold prior to that time in this country. The flycatcher mate- 
rial of the "Pyramid" is conical in shape, formed by a spirally wound 
tape. This tape has a préparation on it which is said to attract flies 
and, in practical use, is hung at some convenient place. This cone- 
shaped material is inclosed in a small cylindrical box and encircled 
with a détachable plate at the bottom. Louis Dejonge & Co., of course, 
desired to make the appearance of this article distinctive. The cyl- 
indrical box or inclosure was two inches long and an inch in diameter. 
It had two caps, one on each end; the flange of the cap extending over 
the side of the tube for about a quarter of an inch. The hanger pro- 
jected through the middle of the upper cap and was parti-colored ; 
thèse colors being arranged in bands or stripes running lengthwise of 
the hanger. When the business was started in 1909, différent com- 
binations of color were used, including yellow, blue, and green. The 
plate, which was corrugated, was adapted to be slipped over the low- 
er cap of the flycatcher, was round in shape, and was about 3% inches 
in diameter. The tube, caps, and plate were brown in color; the 
upper surface of the plate having a design on it representing a wov- 
en f abric or basket weave. At that time the articles were • put up 
in boxes of 100, and the. boxes were made of a brown pasteboard, 
with a sort of basket weave pattern on its surface. In 1910 the 
goods were packed in boxes or cartons of 50 each. In 1911 
a label of a light green color was adopted, and the parti-colored rib- 
bon or hanger was limited in color to red, white, and blue. In the 
same year a nêw form of box was adopted (Dejonge Exhibit No. 12). 
The plain box with the so-called basket weave pattern was discarded 
for a box with the words "Pyramid Fly Catcher" prominently dis- 
played on the outside and inside, and with other words upon it; the 
colors of the box being mainly yellow, green, and red, and the box 
having a rather striking appearance, one of its features being a repré- 
sentation of the cône as drawn out inclosed in its base, with flies clus- 
tering about and sticking to the cône and sticking to the base. 

In 1912 the only change of importance was the addition to the fly- 
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catcher label of the représentation of a pyramid and two palms under 
the Word "Pyramid." (Flycatchers contained in Dejonge Exhibit No. 
13). 

While, therefore, the cylindrical shape and the name "Pyramid" 
were the same in 1912 as in 1909, the appearance of the box was en- 
tirely différent from and after 1911, and in 1912 the label on the fly- 
catcher had an added distinctive feature in the form of the pyramid 
with a palm on each side thereof. 

About March, 1912, the défendants began to place on the market 
their flycatcher which they called "Spiralette." This also contained a 
flycatcher material which, when elongated, would be of cône shape and 
was inclosed in a cylindrical box or cover with two caps, and also was 
designed to be fitted into a base. While the measurement of the cyl- 
inder and the base were slightly différent from those of the Pyramid, 
it may be said that for ocular purposes they were substantially the 
same. 

The color used on the "Spiralette" label was blue, on the two caps 
red, and the base was red with white spots, while the base of the Pyra- 
mid was brown or tan. For the hanger, défendants used varions col- 
ors, but many of its hangers were red, white, and blue. 

Both labels are divided into three vertical spaces by vertical lines, 
in one of which is the name of the article, and in another of which 
are printed directions. In the Pyramid the third space contains the 
words "Agents, Louis Dejonge & Company, 69-73 Duane Street, New 
York City," while in the "Spiralette" are the words "Mark registered." 

Défendants sent out with the box of their flycatchers a red poster 
bearing at the top, in conspicuous large red letters, the words "First 
in the Fight," and with the design which would seem at a casual glance 
to be of the same gênerai character as the elongated cône on the box of 
the Pyramid. 

In 1912 défendants sold their flycatchers in boxes of 100. Thèse 
boxes were of brown paper and had a design somewhat like the basket 
weave of the Pyramid in 1909. 

In 1913 défendants placed the words "Patented in the U. S. A." 
on some of their flycatchers, although there is no doubt that défend- 
ants' flycatcher was and is not made in accordance with the patent to 
which thèse words purport to refer. Thèse words should not bave 
been used, but their use is of no importance in arriving at a conclusion 
herein. After the litigation between the parties had started, défend- 
ants ceased, for a time, using the "First in the Fight" poster, but, as I 
understand, insist that they had the right to use this poster and would 
bave the right to do so now. 

Flycatchers of the kind hère in controversy were not known to the 
American market prior to the introduction of the Pyramid. It is 
claimed that the testimony of the Weimars, Mathiesen, Dreyfuss, and 
Amberg shows that some were on sale in this country as early as 
1904, but, viewing that testimony in the light most favorable to de- 
fendants, the appearance of thèse flycatchers in this country was of 
a passing and accidentai character and is of no conséquence in this 
case. Nothing that the Weimars did made the article known, and, in 



MOEBIUS V. LOUIS DEJONQE & CO. 447 

analogy, the incident was not even as informing as an abandoned ex- 
periment in the case of a patent. 

[1] Complainant has introduced testimony as to misrepresentations 
of salesmen of défendants and confusion and mistakes by purchasers 
of thèse two articles. The salesmen are not identified, and, where 
only sporadic incidents are ascertained, a merchant is not chargeable 
with an occasional remark of an imidentified occasional salesman. 

[2] Little aid is furnished by the testimony of witnesses as to con- 
fusion when that testimony is taken by déposition. In open court the 
judge can form his opinion of the point of view and mental attitude 
of the person who gives testimony of this character. There is no 
reason to doubt that the illustrations given by the witnesses in the case 
at bar are truthfully stated, and, of course, in doubtful cases actual in- 
stances of confusion may be helpful in arriving at a correct décision; 
but, generally speaking, the court must, if possible, diagnose the subjec- 
tive symptoms of the purchasing public f rom the appearance of the ar- 
ticles themselves, unless a course of conduct is proved which shows the 
employment of methods and means indicating unfair compétition. 

[3] I am satisfied from the évidence in this case that the parti- 
colored hanger plays a very important part. When thèse cylindrical 
shaped flycatchers are ready for sale by the retailer, the box is open, 
and the parti-colored hanger is the first item of the article which 
strikes the eye. It is very natural that a person buying a small article 
of this kind, who might not carry the name of the article in his mem- 
ory, would remember, nevertheless, that the flycatcher which he want- 
ed had a hanger ribbon of red, white, and blue. It is quite likely also 
that so much of the public as had been educated by the advertising and 
selling campaign of Louis Dejonge & Co., who believed that this 
was the first flycatcher of this kind in this country, would be misled 
by the red poster "First in the Fight," and more especially because the 
Spiralette did not contain the name of the manufacturer or sales 
agent. If the purchaser did not think that he was buying precisely 
the same flycatcher, he might very well think that he was buying a 
flycatcher placed on the market by the same concem. 

There is a good deal of controversy as to the meaning of the phrase 
"First in the Fight" on the red poster advertisement. I should say 
that to some people it would mean that the article was the first to hâve 
been placed on the market, while to others it might mean the foremost 
or best article. Evidently for the purpose of showing that there was no 
intent to be unfair, défendants hâve insisted that the testimony war- 
rants the conclusion that "First in the Fight" was a fair translation 
from its German poster of the phrase "Auf in den Kampf," but that 
German phrase (défendants' translator to the contrary notwithstand- 
ing) does not mean "First in the Fight." It is a battle cry and means 
"on to the battle." ^ 

In any event, I am of opinion that, in view of the phrase and of 
the design, there would be enough people who would mistake the poster 
as referring to the Dejonge flycatcher, so as to resuit in confusion. 

1 While the translator's testimony is in suit No. 1, it may just as well be 
dlscussed hère. 
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With the exceptions noted, I am unable to see in what other partic- 
ulars défendants may be successfully charged with unfair trade. The 
Pyramid box of 1909 was not distinctive and could net be appropriated 
by complainant, and, indeed, was abandoned by complainant, while, 
on the other hand, défendants' présent box, inside and outside, is en- 
tirely différent from complainant's présent box. In arriving at this, 
to me, obvions conclusion, I hâve not paid any attention to the history 
of the mushroom which is said to be the model for défendants' de- 
sign, and, as a layman in the art of flycatching, I should not hâve 
known that the mushroom was the genesis of défendants' characteris- 
tic figures and colors. The test is to ascertain the efïect upon the or- 
dinary everyday person who would buy this sort of an article. 

I think that the complainant is not entitled to the exclusive use of 
the cylindrical f orm, because obviously that is a proper and natural 
form in which to inclose the cone-shaped flycatcher material. The 
division into three spaces on the cylinder is a negligible matter, and 
no one would ever think of it except as a point of controversy in a 
lawsuit. 

I see no confusion between the names "Pyramid" and "Spiralette," 
except after very close and deliberate analysis. "Spiralette" was a 
natural arbitrary name in view of the spiral shape of the material, and 
nowhere in the record is there anything to indicate that this name was 
deliberately selected in order to simulate in sound or appearance the 
name "Pyramid." 

[4] There is a good deal which one might guess about, but cases 
must be decided on évidence, and I am unable to find any évidence 
which satisfies me or allows me to draw a fair inference that défend- 
ants hâve intended to copy complainant's article for purposes of un- 
fair compétition. But motive, while often a valuable index to, is not 
an essential élément of , unfair compétition. Louis Dejonge & Co. were 
first in the field, and they are entitled to the protection of a court 
of equity against any invasion which constitutes unfair trade. I am 
of opinion that their rights hâve been invaded in regard to the red, 
white, and blue hanger and the "First in the Fight" poster. Further, 
I see no reason why, in fairness, the défendants cannot put on their 
article the name of the manufacturer or the sales agent or, in any 
event, something to indicate that "Spiralette" does not come from 
the house of Louis Dejonge & Co. 'The point is that, assuming the 
form and size of the cylindrical shape and the base to be available to 
any one, care must be taken in a small article of this kind to avoid 
creating the impression on the public that the competing article comes 
from the same source as the original article ; and it has often begn said 
that it is extremely easy for a fair merchant to make such changes as 
fair trading requires. Besides, I see nothing in the testimony of Moe- 
bius which présents a good business reason for not putting on the 
name of the source of manufacture or sale. 

I think this controversy is within very narrow limits, and if défend- 
ants are well intentioned, as they earnestly assert they are, then the 
différence can be ended : (a) By défendants adopting a hanger of a single 
color ; (b) by ceasing the use of the "First in the Fight" poster or any- 
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thing similar thereto ; and (c) by either putting on their label the name 
of the manufacturer or agent or some legend indicating that the arti- 
cle does not corne from complainant. If thèse requirements are com- 
plied with, they may retain the name "Spiralette" and the appearance 
and dressing in other respects in which their flycatcher has been mar- 
keted. 

There will be a decree in suit No. 2, with costs in accordance with 
this opinion. 



Ex parte GRAYSON. 

(District Court, W. D. Washington, N. D. July 17, 1914.) 

No. 2780. 

Aliens (§ 53*) — Natuealization — "Peesons LAWFTrLi.T Naturalized" — Dé- 
portation. 

Rev. St. § 1994 (U. S. Comp. St. 1901, p. 1268), provkles that any woman 
who Is now or may hereafter be marrled to a citizen of the United States, 
and who "might herself be lawfully naturalized," shall be deemed a 
citizen. Eeld, that the clause, "who might herself be lawfully natural- 
ized," refers to the race, class, or nation of persons who are excluded from 
cltlzenship, and not to Personal qualifications or character of the indi- 
vidual whose class or race is not excluded; and hence where, peuding 
proceedings to déport an alien native of France as an alien prostitute, she 
was married to a citizen of the United States, she thereby became a 
citizen, and was not subject to déportation by the Department of Labor 
until her citizenship was revoked by due process of law. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 53.*] 

Pétition for a writ of habeas corpus by Marie Robina Grayson. 

Writ granted. 

Noah Shakespeare and Louis A. Merrick, both of Everett, Wash., 
for petitioner. 

George P. Fishburne, Asst. U. S. Atty., of Tacoma, Wash., for the 
United States. 

NETERER, District Judge. On January 23, 1914, the acting Secre- 
tary of Labor ordered the petitioner, who was born at Tridon, Bre- 
tagne, France, and who landed at the port of New York in 1903, to be 
deported for being in the United States in violation of the act of Con- 
gress approved February 20, 1907 (34 Stat. 898, c. 1134 [U. S. Comp. 
St. Supp. 1911, p. 499]), and amendments thereto, in that the petition- 
er "is a prostitute and has been found practicing prostitution subsé- 
quent to her entry into the United States." The petitioner thereupon 
applied to this court for a writ of habeas corpus, on the grounds : (a) 
That the petitioner is now, and at ail times since the Ist day of April, 
1912, has been, a citizen of the United States, she having on that date 
been united in lawful wedlock to William Grayson, a native-born citi- 
zen of the United States, and that the department is without jurisdic- 
tion to order her déportation ; and (b) that she "was denied a fair and 
impartial hearing." 

•For other cases sea ttm» toplo A i NUUBSB in Dec. A Am. Dlgs. ISOT ts dute, * Rep'r IndezM 
215 F.— 29 
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It was admitted upon the hearing that William Grayson is a native- 
born citizen of the United States, and that on the Ist day of April, 
1912, he was united in lawful wedlock with the petitioner, in the city 
of Portland, Or. It is alleged in the answer of the Commissioner of 
Immigration : 

That "a warrant was Issued for the petitioner, and she was arrested on the 
14th o( March, 1912, on a charge of having been found praeticlng prostitution ; 
that testimony was taken in the case on March 27, 1912, and she was on the 
same day released on bond ; that she was married April 1, 1912, to the best 
knowledge, opinion, and belief of the respondent, to prevent being deported ; 
that at the time of her marriage to the said William Grayson she was a 
prostitute and was practlcing prostitution; that she was still out on bond 
when she was married, and was not released until the 9th day of April, 
1912; that she has never been formally admitted to the United States, and 
nevér has been naturallzed ; and that she should be deported as ordered by 
the Secretary of Labor, after a due hearing." 

The testimony taken before the Commissioner of Immigration shows 
that the petitioner was accorded a fair and impartial hearing, and fur- 
ther shows that the petitioner has been practicing prostitution for nine 
years last past, except during the time she lived with her husband and 
for one month prior to her marriage, in varions cities, from Nome, 
Alaska, to San Francisco, and as far east as Sait Lake, and that she 
met William Grayson, her husband, in a sporting house in Portland, 
Or. She lived with him "nearly seven months" after marriage, and 
upon her husband leaving her, she says, "I went back rustling again." 
There is no évidence, either before this court or in the record, that 
the petitioner was a prostitute on entering the United States, or that 
she came for the purpose of practicing prostitution. 

The petitioner contends that since the dawn of civilization the domi- 
cile and citizenship of the wife became merged in that of the husband, 
and that such status was recognized by the common law of England 
prior to George III, and became part of the fundamental law of the 
United States, and a definite and fixed status by congressional enact- 
ment under section 1994, Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 1268), which provides that: 

"Any woman wlio is now or may hereafter be married to a citizen of the 
United States, and who might herself be lawfuUy naturallzed, shall be deemed 
a citizen." 

By this provision, the very act of marriage, it is contended, confers 
citizenship as fully to ail intents and purposes as could be donc by de- 
cree of naturalization. 

The respondent asserts that the language, "who might herself be 
lawfully naturallzed," excludes the petitioner from acquiring the fran- 
chise of citizenship, because section 2 of the act of 1907, as amended 
by Act March 26, 1910, c. 128, § 1, 36 Stat. 263 (U. S. Comp. St. Supp. 
1911, p. 500), excludes "prostitutes, or women or girls coming into the 
United States for the purpose of prostitution or for any other immoral 
purpose" ; and section 3 provides that "any alien who shall be fouiid 
* * * practicing prostitution after such alien shall hâve entered the 
United States * * * shall be deported * * * " ; and the peti- 
tioner, being a prostitute, could not be lawfully naturallzed. 
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That the husband of the petitioner is and was a citizen of the United 
States, and that the petitioner was lawfully married to him, is con- 
ceded. That such marriage was recognized by the Department of La- 
bor immediately after her marriage, foUowing her former arrest, by 
releasing her from such arrest on a similar charge, appears in the rec- 
ord. It has been held by the Circuit Court in this Circuit (Léonard v. 
Grant, 5 Fed. 11) that the clause, "might herself be lawfully natural- 
ized," applies to the race or class or nationality of persons who are 
excluded from citizenship in the United States, and not to the personal 
qualification of the individual whose class or race is not excluded, and 
does not apply to the character of the individual. The Circuit Court 
of Appeals in this Circuit, in Hopkins v. Fâchant (appealed from this 
district) 130 Fed. 839, 843, 65 C. C. A. 1, 5, says: 

"The ruie Is well settled that her marriage to a naturallzed citizen of the 
United States entitled her to bé discharged. The status of the wife follows 
that of ber husband. Rev. Stat. § 1994 (U. S. Comp. St. 1901. p. 1268); 
Léonard v. Grant (C. C.) 5 Fed. 11; Kelly v. Owen, 7 Wall. 49© [19 L. Ed. 
283]; United States v. Keller (C. C.) 13 Fed. 82; Ware v. Wisner (0. C.) 5Q 
Fed. 310 ; Broadis v. Broadis (C. C.) 86 Fed. 951." 

By the provisions of section 1994, supra, citizenship acquired is not 
a qualified or contingent one, but, until revoked by a court of competeii* 
jurisdiction, is as enduring and unqualified as if she had been actually 
naturalized upon her own formai application. Léonard v. Grant, su- 
pra; United States v. Keller (C. C.) 13 Fed. 82. Citizenship is a val 
uable right, and the most distinguished and honorable franchise whicb 
can be conferred by the government of the United States, and, when 
acquired, cannot be taken away witho'ut due process of law. Under the 
Constitution of Washington and the Constitutions of some of the other 
States, the right to own real estate dépends upon citizenship. If, per- 
chance, the petitioner acquired real estate by purchase in the state of 
Washington, after marriage and discharge from the former arrest be- 
cause of her citizenship, such real estate, on déportation because she 
is not a citizen of the United States, would become the subject of for- 
feiture by the state of Washington, and she therefore deprived of 
property acquired in reliance upon section 1994, supra, and the for- 
mer holding of the Department. 

If the marriage of the petitioner was conceived in fraud, as contend- 
ed by the respondent, and executed for the purpose of evading the im- 
migration lavi's of the United States and preventing her déportation, 
such fact, from the history of this case disclosed in the record, should 
be established in a court of compétent jurisdiction, in an action com- 
menced for the purpose, where she would be accorded the right of 
compulsory process for the attendance of witnesses, and her right to 
remain be determined consistent with principles that inhere in due pro- 
cess of law. There is a distinction in the due process of law in depriv- 
ing one of a citizenship once acquired and a procédure in determining 
the right of an alien to enter or remain in the United States. The Su- 
prême Court of the United States, in Low Wah Suey v. Backus, 225 
U. S. 469, 475, 476, 32 Sup. Ct. 734, 738 (56 L. Ed. 1165), says : 

"It was the manifest purpose of Congress in passing this law to prevent 
the introduction and keeping in the United States of women of the prohibited 
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class. The object of the act was to exelude alien prostltTites, or, If ttey en- 
tered and were found vlolating the statute wlthln the perlod prescribed, to 
return them to the country whence they came." 

The petitioner in that case belonged to a class or race which was ex- 
cluded, but by reason of marriage could remain in the United States 
so long as she did not practice the prohibited acts, and the issue hère 
was not before the court, and the court did not pass on the issue as 
hère presented. In the instant case, the petitioner does not belong to an 
excluded race, but it is claimed is excluded because of immoral char- 
acter. That is a question of fact, which evidently was passed upon by 
the department under the former arrest, when she was discharged, 
and if she was a citizen then, and by reason thereof qualified to remain, 
she is a citizen now, for no decree of revocation of citizenship appears. 

It would not be contended that a naturalized alien, admitted to citi- 
zenship by f raud practiced upon the court, could be deported until Le 
had been given his "day" in court, and his acts condemned and citizen- 
ship revoked. Is the petitioner entilledto the same right? Is the hear- 
ing before the Department of Labor such a hearing? Is there a dis- 
tinction between the right of an alien charged with the violation of the 
immigration laws in entering or remaining in this country, and the right 
of a foreign-born individual who has attained unto the standard of 
citizenship? The Department of Labor, by the act of Congress, is giv- 
en exclusive jurisdiction over the alien until he has passed to the 
status of a citizen (Ex parte Moola Singh et al. [D. C] 207 Fed. 780; 
White V. Greggory [C. C. A.] 213 Fed. 768) ; but does this jurisdiction 
obtain after the status of citizenship is attained, or does jurisdiction 
to détermine any issue with relation to citizenship after it is attained, 
repose in the courts? 

It is not necessary to answer ail of the above questions. From the 
record in this case I am of opinion that the department was without 
jurisdiction to order the petitioner deported, until such citizenship is 
revoked and she relegated to the status of an alien. If the respondent 
appeals within 20 days after filing this décision, the petitioner shall 
give recognizance with sufficient surety in the sum of $2,000, condition- 
ed to appear and answer the judgment of the appellate court, in ac- 
cordance with Suprême Court rule 34 (198 Fed. xxviii, 115 C. C. A. 
xxviii). 

An order may be presented. 



SWIFT V. McFARLAND et aL 

(District Court, N. D. Georgla. July 3, 1914.) 

No. 1. 

JUDGMEWT (§ 828») — Res Judicata — Questions Deteemined. 

Where a suit in the state court was based on the construction ot a 
contract by which complainant claimed the right to an undivided half 
of certain property purchased for a city watejrworks System, and judg- 
ment was rendered in favor of défendant, sucli Judgment was res judica- 
ta of an Issue as to whether complainant's right under the contract was 

*For other cases see saxoe topic t i nxjubbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to an undivided half of the property Itself, or only to an Interest in the 
profits to be derived therefrom, Involved in a subséquent suit in the féd- 
éral court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1510-1515; 
Dec. Dig. § 828.»] 

In Eqùity. Siiît by Charles J. Swift against William C. McFarland 
and another. Dismissed. 

Charles J. Swift, of Columbus, Ga., in pro. per. 

L. C. Slade and A. W. Cozart, both of Columbus, Ga,, for défendants. 

NEWMAN, District Judge. A brief mémorandum opinion in this 
case was filed by the court on the 30th of April, 1914. Afterwards, 
and at the regular term at Columbus, the court was satisfied f rom state- 
ments made by Mr. Swift that there had been a misunderstanding as 
to the manner in whiîh the case was submitted, and évidence was 
heard as to what had transpired in the Harris superior court; the 
question being upon the plea of res judicata filed by the défendants. 
The record in the Harris superior court is ail in évidence, and I hâve 
it before me now. This record being in évidence, argument was heard 
in Columbus and briefs hâve subsequently been submitted by both par- 
ties. 

It appears from the record that Mr. Charles J. Swift had some nego- 
tiations with Mr. Wm. C. McFarland in 1902, with référence to the 
purchase of certain property, known as the Blué Springs property, for 
the purpose of furnishing the city of Columbus with water. There was 
difficulty in Columbus, at the time, about the water supply being fur- 
nished by the Columbus Water Supply Company, then being operated 
by the receiver of the court. Mr. Swift, according to the record hère, 
was authorized by Mr. McFarland to enter into negotiations for ob- 
taining the Blue Springs property for the purpose named. The real 
issue in the case seems to be what the arrangement was between Swift 
and McFarland as to the rights that Swift was to hâve in the property 
if obtained. As I understand it, Swift claims that he was to hâve a half 
interest in the property for his services in connection with the purchase 
of the property and its attempted utilizatidn as a source of water sup- 
ply for the city of Columbus. The bill filed hère is a long one, and 
sets out in great détail the purchase of the property and the subséquent 
addition to the source of supply of the Barnes Creek property. Swift 
asserts in his bill that the Blue Springs supply was f ound to be insuffi- 
cient, but the addition of what is called the Barnes Creek property to 
it made what, after careful survey, is thought to be, taking the two 
together, sufficient to supply the city of Columbus with abundant wa- 
ter. 

Mr. Swift, according to his bill, unquestionably worked very hard 
at the matter of having the Blue Springs property, with the addition 
named, adopted as the source of supply for new waterworks to be es- 
tablished at Columbus, and asserts his right to a half interest in this 
property. His prayer is: First, for an injunction restraining Nevius 
and McFarland from interfering with complainant's possession of the 

*For oUier casM see lame topic t { mumbbb in Dec. & Am. Dlgs. 1907 to date, £ Rep'r Indexes 
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one-half of the Blue Springs or Barnes Creek places, or f rom any at- 
tempt to oust him f rom the same ; second, that the court grant a tem- 
porary injunction, etc. ; third, that the agreement in New York be de- 
creed and declared a binding contract and obligation, and that com- 
plainant has fully executed the same on his part, and that McFarland 
and Nevius be estopped by their conduct from disputing the validity 
of the same, that it be decreed equally binding, according to McFar- 
land's version of the same, in that he and complainant were finally to 
share the net profits as he aforesaid claims, but that it is not correct 
that complainant's interests was dépendent on his sale to the city at 
any time, or at ail, and that said last claim is made and was made early 
for the sole purpose of expelling and excluding complainant from any 
interest whatsoever, and to enable the défendant to defraud complain- 
ant and to appropriate ail of complainant's time, services, and informa- 
tion, and that an accounting be had of ail the rents, issues, profits of 
said property, and of ail services rendered by complainant and mon- 
eys paid by said McFarland, and that it be decreed and adjudged that, 
even taking McFarland's version of the agreement and the acts of 
complainant in pursuance thereof , and of the services that complainant 
rendered and was to render as an équivalent of the capital to be ad- 
vanced by McFarland, a common interest of both in the property be 
established, and that said Nevius is no bbna fide purchaser, and that 
the deeds to both of said properties be decreed a trust for complainant 
for one-half interest in the same; fourth, that said agreement and 
those that were unified with it as to the Barnes Creek property be spe- 
cifically enforced, and that the said McFarland and Nevius be decreed, 
compelled, and required to specifically perform his and their part of 
said agreement, and ail obligations thereto incident and therewith con- 
nected ; and, fif th, a prayer for gênerai relief. 

The présent question, as stated, is that of res judicata and to déter- 
mine whether the suit in the Harris county superior court was a full 
and final détermination of the issue between the parties. I understand 
that question, from the record and from argument of counsel, to be 
whether or not Mr. Swift was to hâve an undivided half interest in 
the property purchased abselutely in considération of doing what he 
did and what he was to do-in promoting the enterprise of having the 
property naraed selected as the source of water supply for the city of 
Columbus. Mr. Swift claims that he now owns a half interest in the 
Blue Springs property and the Barnes Creek property, whereas Mc- 
Farland and Nevius, to whom McFarland has transferred the prop- 
erty, claim that he has no interest whatever. 

It appears that Swift took possession of the Blue Springs property, 
and in 1910 Nevius brought suit against him in the superior court of 
Harris county, laying démises in Wm. C. McFarland and others. The 
suit was brought in common-law form, and, as stated, démises were 
laid both in Nevius and McFarland and others. The défendant Charles 
J. Swift filed an équitable plea to that suit, in which he set up sub- 
stantially the same facts that are set up in the bill in this case. The 
Suprême Court of Georgia, to which that case later went, as will be 
hereinafter referred to, speaking of this plea, says this (138 Ga. 229, 
75S.E. 8): 
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"The essence of the équitable défense, as to the Blue Springs place, ia that 
the défendant and McFarland entered Into an agreement to buy the property 
together. McFarland was to put up the money for expenses and for the pur- 
chase priée, if the land was obtained. Swift, the défendant, gave certain val- 
uable information w'hich he had acquired as to the location, water supply, 
etc., and was to negotiate for the purchase, and perform certain other serv- 
ices. He fuUy complied with his agreement, and thus In efCect paid hls part 
of the purchase price. For convenience in exploiting the property In con- 
nection with a plan to furnish water to the clty of Columbus, in which a 
certain engineering company was to take a part the deed was taken in the 
name of McFarland, by agreement between him and the défendant, and for 
the benefit of botli. The défendant took possession of the property, and has 
managed it in accordance with the agreement between him and McFarland on 
that subject." 

Demurrer was interposée! to this plea, and was sustained, and the 
case, as stated, went to the Suprême Court of Georgia. The Suprême 
Court reversed the ruHng of the lower court, and sent the case back to 
the Harris county superior court for trial. On the trial of the case the 
jury found for the défendant the land in question. 

It is claimed, and may be conceded to be true, that the suit in Har- 
ris county superior court was for the Blue Springs property only, and 
that the verdict as rendered covered only that property. The rights of 
the parties in this controversy dépend upon what the agreement was be- 
tween Swift and McFarland, that is, as to whether Swift, in considéra- 
tion of his services in this matter, was to become the owner of a one- 
half undivided interest in the property, or whether he was to hâve a 
half interest in the profits to be obtained by the sale of the property to 
the city of Columbus for waterworks purposes. Swift contends for 
the former view of the matter, and McFarland and Nevius for the 
latter. Was this issue settled and determined against Swift in the 
Harris county case? This is the question now before the court. 

There can be no doubt that the two properties, the Blue Springs 
property and the Barnes Creek property, were united and, as expressed 
by complainant in his bill, became one project. The whole record, the 
bill in this court and the proceeding in the state court, shows this to be 
true. In complainant's bill, on page 32 he says this : 

"The said McFarland consented to the option and deed afterwards in es- 
crow for the Barnes Creek property and for it to become one project with 
the said Blue Springs property, and with said McFarland's understanding it 
became subject to ail the terms and conditions and agreements original be- 
tween the said McFarland and your orator as to the said Blue Springs 
property." 

And on pages 36, 37 of the complainant's bill he says this : 

"The said Barnes Creek, by and with the consent of the said JfcFarland, 
was unlfied with the said Blue Springs, and they became one project." 

So there can be no doubt that the rights of the garties as to the two 
properties, under the pleadings hère, were the same. That is to say, if 
complainant has a half interest in the Blue Springs property, he has 
it in the Barnes Creek property also, and under the same contract and 
by the same agreement. This question was fully tried out and deter- 
mined in the Harris superior court. Mr. McFarland and Mr. Swift 
both were witnesses in that case and gave their versions of the matter, 
and the jury found in favor of McFarland and Nevius. 
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The law on the subject of res judicata in a case like this is so clear 
that ît hardly needs citation, but in Tioga Railroad v. Blossburg and 
Corning Railroad, 20 Wall. 137, 22 L. Ed. 331, the following is the 
first headnote. 

"Where, in a judicial proceedlng, the matter passed upon is the right un- 
der the language of a certain contract to take receipts on a railroad, the 
judgmènt concludes the question of the meaning of the contract on a suit for 
subséquent tolls rèceived under the same contract" 

In Lumber Company v. Buchtel, 101 U. S. 638, 25 L. Ed. 1072, in 
the opinion by Mr. Justice Field, the court says this : 

"The extent and efCect of a former recovery betweeu the same parties upon 
the same question raised in a new action hâve been so often considered and 
determined by this court that It would be a waste of time to go over the 
argument and repeat our vlews on the subject. Our latest expression of opin- 
ion, made after deliberate considération, is found in the case of Cromwell v. 
County of Sac, 94 U. S. 351. To the reasons there adduced we hâve nothing 
to add. And we are of opinion that the second défense is also concluded by 
the former adjudication. The finding of the référée, upon which the judgmènt 
was rendered — and this flnding, llke the verdict of a jury, constitutes an es- 
sential part of the record of the case — shows that no représentations as to 
the quantity of tlmber on the land sold were made to the défendant by the 
plaintifif, or In his hearlng, to induce the exécution of the contract of guar- 
anty. This flnding, havlng gonè into the judgmènt, is conclus! ve as to the 
facts fôund in ail subséquent coptroversles between the parties on the con- 
tract. Every défense requirlng the négation of this fact is met and over- 
thrown by that adjudication." 

In Southern Pacific Railroad v. United States, 168 U. S. 1, 18 Sup. 
Ct. 18, 42 L,. Ed. 355, one of the headnotes is as f ollows : 

''A rlght, question, or fact dlstinqtly put in issue and directly determined by 
a court of compétent jurisdictlon, as a ground of recovery, cannot be dis- 
puted in a subséquent suit between the same parties or their prlvles; and 
even if the second suit is for a différent cause of action, the right, question, 
or fact once so determined must, as between the same parties or their privies, 
be taken as eonclusively established, so long as the judgmènt in the flrst suit 
remains unmodifled." 

A great many authorîties could be cited to the same effect. There is 
no question in my mihd whàtever that the questions existing between 
the parties in this case "wei-ç fully determined in the case in the Harris 
county superior court, and for this reason the plea of res judicata to 
that effect, filed as a part of the answer in this case, must be sustained 
and the complainant's bill dismissed. A decree may be taken to this 
effect. 



MACY et al. v. BROWNE et al. 

(District Court, S. D. New ïork. July 13, 1914.) 

l, Food (| 5*) — Impoktation— Tba— Stattites — "Qualitt" — "Pukity." 

Act March 2, 1897, c. 858, 29 Stat. 604 (U. S. Comp. St 1901, p. 3194), 
to prevent the Importation of Impure tea, section 7, requires that the 
purlty, quality, and fitness for consumptlon of tea shall be tested ac- 
cording to the usages of the tea trade, includlng the testing of an infu- 
sion of the same in bolling water, and, if necessary, chemical analysis. 

•For other cases see same toplc & § ndmbee in Dec. & Am. Digs, 1907 to date, & Eep'r Indexes 
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Eeld, that the word "quality" referred to the grade or flneness of the 
leaf, depending princlpally on whether it was, when plueked, tender and 
young, or more mature, and also whether the plant producing the leaf 
was of the best kind, and that the term "purity" referred to the prés- 
ence of foreign substances, wlthout référence to whether it made the tea 
foui, slnce any adultérant, however cleanly or Innocuous, would per ee 
detract from purity. 

[Ed. Note.— For other cases, see Food, Cent. Dig. | 1; Dec. Dig. | 5.* 
For other définitions, see Words and Phrases, vol. 7, p. 5879.] 

2. INJUNCTION (§ 11*) GOVERNMENT OFFICERS — NECESSITT FOR KBLIBF. 

An Injunctlon wlll not be granted restralnlng the fédéral tea board 
from denying admission to an importation of complainant's tea, because 
it showed présence of Prussian blue when subjected to the Read color 
test, in advance of a détermination of the board not to admit it. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dig. §§ 9-11; Dec. 
Dig. I 11.*] 

S, FooD (§ 5*)— Importation dp ïea — Cxjstoms Régulations. 

Act March 2, 1897, c. 358, 29 Stat. 604 (U. S. Comp. St. 1901, p. 3194), 
provides for the inspection of tea importations, and requires that the 
purity and quality shall be tested according to the customs of the tea 
trade, including the testing of an infusion in boiling water, and, if nec- 
essary, ehemical analysis. Thereatter the Seoretary of the Treasury re- 
quired examiners in the tea board to use the "Kead method" to examine 
for artiflcial éolorlng, or faclng matter, and provided that If the tea 
should prove inferior to standard in quality, quality of infused leaf, or 
artiflcial coloring or facing, it should be rejected, notwithstanding it be 
superlor to the standard in some of the qualifications. Held, that such 
régulations did not deprive the tea board of ail discrétion to admit tea 
possesslng coloring matter In harmless quantities, otherwise of superior 
quality, and which did not constitute an inferiority in purity or quali- 
ty ; the Secretary of the Treasury being wlthout authorlty to compel the 
tea board to décide any question lawfuUy coming before it In any par- 
ticular way. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 1; Dec. Dig. J 5.*] 

4. Food (§ 5*) — Impoktation op Tea — Discrétion of Tea Board — Oonteol 
BY Courts. 

Whether tea oEfered for importation complied with the standard sam- 
ples selected for détermination of purity and quality, and whether a fail- 
ure to comply with the standard in the matter of color or coloring mat- 
ter alone should be considered an inferiority in purity or quality and jus- 
tify exclusion, is a matter for the détermination of the tea board in the 
exercise of its discrétion, and is not a matter whlch the courts can eon- 
trol. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.*] 

In Equity. Suit by George H. Macy and others against George S. 
Browne and others. Bill dismissed. 

Joseph H. Choate, Jr., of New York City, for complainants. 
William L,. Wemple, Asst. Atty.'Gen., of New York City, for de- 
fendants. 

HOUGH, District Judge. Complainants lately proferred for entry 
into the United States at the port of San Francisco certain tea, which 
the coUector of that port rejected, as inferior in purity to the estab- 
lished standards, because of the présence in the imported tea of cer- 
tain coloring matter. In so doing the collecter açted in assùmed 

*For other ca^es see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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compliance with the "act to prevent the importation of impure and un- 
wholesome tea," approved March 2, 1897, and of the régulations estab- 
lished by the Secretary of the Treasury pursuant to power conferred 
upon him by said statute. Thereupon complainants (pursuant to sec- 
tion 6 of the act) protested against the collector's décision,^ and caused 
"the matter in dispute to be referred to a board of three United States 
General Appraisers." The three défendants herein are the General 
Appraisers (commonly called the "Tea Board") to whom complainants 
took what is practically an appeal from the collector's décision. The 
object of this suit is to obtain the directions of this court as to how the 
tea board shall décide the matter submitted to it pursuant to the stat- 
ute, and on the motion of the complainants themselves. It would hard- 
ly be admitted by the draftsman of the bill that what I hâve just said 
fairly summarizes the purpose of suit, yet I think the justice of the 
comment will appear from analysis of proven facts and some study of 
the statute. 

The act of 1897 provides for the annual establishment of standard 
samples of tea, to be kept in stock, at convenient ports of entry, and ail 
teas "of inferior purity, quality, and fitness for consumption to such 
standards" shall not be brought into the United States. The ascertain- 
ment of fitness or unfitness is intrusted in the first instance to an ex- 
aminer, and from his décision either the government or importer may 
"refer the matter in dispute" to the tea board. This board must con- 
sist of General Appraisers, whose gênerai duties, tenure of office, 
and presumed qualifications are too well known to need further com- 
ment, but that the appraisers, when constituting the tea board, are 
vested with discretionary powers of at least a quasi judicial nature 
seems so plain as to require no more than statement. 

[1] Admittedly, however, any test, inspection, or examination of 
tea, whether by a single examiner or the board, must be conducted in 
the manner prescribed by statute. Such prescription is found in sec- 
tion 7, which requires that the — 

"purity, quality and fitness for consumption (of tea under Investigation) shall 
be tested according to the usages and customs of the tea trade, inoluding the 
testlng of an infusion of the same In boiling water, and if necessary, cliem- 
ical analysis." 

The language quoted gains much in clearness, when something is 
learned of the growth, varieties, préparation, and marketing of the 
tea leaf . 

"Quality," as used in this act, evidently refers to the grade or fine- 
ness of the leaf, depending principally on whether the leaf was, when 
plucked, tender and young or more, mature, and also whether the plant 
producing the leaf was of the best kind or growing under favorable 
conditions. 

"Purity" with equal clearness refers to the présence or absence of 
foreign substances, especially those which would be regarded as foui 
or dirty ; but any adultérant, however cleanly or innocuous per se, 
would detract from purity. 

1 The act requires the original test of tea to be made by an "examiner,"' 
but the action of the examiner I regard as an act of the coUector. 
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"Fitness for consumption" is a phrase which in my opinion adds 
little, if anything, to the powers conferred, or limitations imposed by 
the statute ; nor has the évidence shown any way in which tea can be 
unfit for consumption without also being woefully lacking in quahty 
and purity. 

The purity of tea has long been debased by "facing" or "coloring," 
or perhaps both simultaneously. Facing is often (if net usually) in- 
tended to increase weight, by the admixture of such materials as talc, 
etc. Coloring has long been thought désirable for "green" teas, of 
which the color of some (if not most) grades is obtained or improved 
by mixing Prussian blue, ultramarine, or indigo with the tea while it 
is being dried. One grain of Prussian blue will color seven pounds of 
tea; and this substance (which is the "lead" or writing part of a "blue 
pencil") seems the commonest pigment in use. 

In some (at least) parts of China, the préparation of tea is carried on 
by small farmers, the leaves are dried in mud buts, in primitive ovens, 
and altogether under conditions necessarily resulting in the deposit of 
dust and "plain dirt" in the tea leaves. Teas having been colored for 
générations in thèse same huts, it is quite possible that forgotten par- 
ticles of coloring matter may get into tea which it was not intended to 
color, i. e., change the appearance to the eye. In other words an un- 
colored tea may contain some coloring matter. 

The customs authorities of this country hâve long tried to exclude 
colored teas; and the Secretary of the Treasury, having power under 
the statute to enforce "the provisions of this act by appropriate régula- 
tions," has required examiners and the tea board to use what is known 
as the "Read Method" to "examine for artificial coloring or facing 
matter." Reg. 22. It is further provided that — 

"should a tea prove • • • inferior to the standard In any one of the 
requisites, viz. : Quality, quality of infused leaf, or artificial coloring or fac- 
ing, it shall 6e rejected notwithstanding that it be superlor to the standard 
in some of the qualifications." Eeg. 23. 

The Read method consists in calcining, under pressure of a spatula 
and on a pièce of clean white paper, a small portion of the tea under 
investigation. If there be coloring matter (of the kinds above enumer- 
ated) in the tea, though in the smallest quantities, there will appear 
even to the naked eye, and certainly through a microscope of no great 
power, blue specks or streaks, on the paper, but ocular investigation 
will not show whether the blue color is that of ultramarine, indigo, or 
Prussian blue. The régulation then provides that the speckcd or 
streaked paper be sent to a chemist for identification of the pigment. 
As soon as such identification is made the tea must be rejected. If 
black paper instead of white be used, foreign materials other than blue 
colors will be detected. The identification of pigment by a chemist (it 
may be noted) cannot change the resuit ; it makes no différence wheth- 
er the speck turns out to be one blue dye or another, the tea must be 
rejected solely because it has coloring matter in it; kind is immaterial, 
and the quantity practically means any quantity, for the Read test is 
thorough, how thorough will hereafter appear. 

When complainants ofïered their tea for entry, the standard samples 
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used by the government contained no coloring matter whatever, but 
(as shown by the évidence) did contain a far greater amount of other 
foreign substances than did complainants'. It is also proven that the 
tea refused entry is worth in the open market nearly four times as 
much per pound as is the standard sample by which its acceptance or 
rejection was gauged. I regard it as proven beyond doubt that the 
scie cause for rejecting the tea in question is that it showed coloring 
matter under the Read test — and a subséquent analysis, qualitative and 
quantitative, has revealed the présence of Prussian blue in proportions 
ranging (in the spécimens examined) from 9 to 19 parts of blue in a 
million of other and unobjected to éléments. There is an agreement of 
counsel that Prussian blue cannot be proved to produce any deleterious 
results ; it is found mentioned in the United States Pharmacopœia as a 
drug sometimes used for common purposes, and in the quantifies ex- 
isting in this tea it might be arsenic without producing injury. 

The foregoing findings of fact are not made because either court or 
counsel think this jurisdiction invoked to pass upon the sensé or folly 
of rejecting tea such as that above described; thèse fîndings seem a 
necessary preliminary to justifying the original assertion that this ac- 
tion is brought to obtain directions for the tea board as to how to décide 
complainants' appeal. 

Complainants' contention is this: (1) The act of 1897 limits the 
right of importing tea only in certain specified particulars; (2) the 
présence of coloring matter is not per se one of the specified grounds 
for rejection; (3) the only lawful reason for rejection is inferiority to 
the standard sample in purity, quality, and fitness for consumption, 
and such microscopic portions of Prussian blue as hère shown do not 
constitute impurity, nor shovv unfitness in any way ; (4) such inferior- 
ity, however, can only be ascertained in the specified statutory method, 
viz., by tests "according to the usages and customs of the tea trade, in- 
cluding the testing of an infusion ♦ * * jn boiling water, and, if 
necessary, chemical analysis" ; (5) the Read test was unknown to the 
tea trade in 1897, being admittedly of more récent invention, and it is 
not a chemical analysis, 

Asserting thèse premises, the bill prays that the tea board be com- 
pelled by mandatory injunction: (a) Not to use the Read test; and 
(b) not to base its décision on the "niere présence of material adapted 
for use as coloring, irrespective of whether said matter is harmful." 
Plainly if the tea board were shown everything proven in this court, 
and then restrained from considering the Read test, it would be aware 
that there was coloring matter in harmless quantities in the tea, and 
if it were then directed to disregard that fact, there would be nothing 
left except évidence that the. complainants' tea was better and cleaner 
and more valuable than the standard, and must be admitted. If this in 
effect is not asking this court to sit as a tea board, I f ail to understand 
the bill. Of course the request is to sit in more than dne case, for the 
decree prayed for would be a guide for ail subséquent cases of color 
in tea. 

Thé form in which an action is brought is oftentimes still determina- 
tive of its fate. This suit is for injunctive relief, and there are, I am 
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sure, several reasons why that form of relief cannot and should not be 
granted. 

[2] If it is ever right to coerce or guide the décision of any tribunal, 
an opportunity must surely first be given for the défendant organiza- 
tion to do something — it must hâve a chance to do right before it is 
assumed to be about to go wrong. This action asserts error before it 
is committed, and for this reason alone I should refuse inj miction. 

[3] This argument complainants seek to avoid by pointing out that 
régulations 22 and 23 deprive the tea board of ail power to pass upon 
the "purity" and "quality" of tea if the Read test shows color, for 
when that occurs "it shall be rejected." If this be the intent of the 
régulations, they are in my opinion futile, for the powers of the tea 
board are derived from' the statute itself — it is quite independent of 
the Secretary, and bound to hold (if such is the opinion of its mem- 
bers) that the présence of coloring matter in harmless quantities does 
not constitute an inferiority in purity or quality. The Secretary can no 
more compel the tea board to décide any question lawfully coming be- 
fore it in any particular way than he can so act toward any other law- 
fully constituted tribunal. 

[4] The real question presented to the original examiner, to the 
tea board, and sought to be laid before this court, is whether the stand- 
ard samples of tea are to be interpreted (so to speak) narrowly or 
broadly, The samples are chosen by a board of experts (section 2), 
who are not employés of the Treasury for any other purpose. They 
hâve chosen a standard sample which is neither colored nor contains 
color, so that the real question is whether failure to comply with the 
standard in the matter of color or coloring matter alone is to be con- 
sidered an inferiority in purity or quality. This is emphatically a mat- 
ter of opinion, of discrétion. 

The conclusion that the matter in dispute is one of discrétion leads 
me to dispose of this case by a référence to the récent décision of the 
Suprême Court in State of Louisiana v. McAdoo, 234 U. S. 627, 34 
Sup. Ct. 938, 58 L. Ed. 1506 (June 22, 1914). As the matter is there 
put, the courts "will refuse to substitute their judgment or discrétion 
for that of the officiai intrusted by law with its exécution." It is enough 
if the act to be enforced by mandamus or forbidden by injunction be 
not ministerial; this question of tea is plainly not that. I hâve re- 
frained from considering whether the Board of General Appraisers 
is not entitled to the further protection accorded to a judicial body. 

The cases cited in the décision just mentioned render any further 
citation unnecessary. To sum the matter up, a court of equity may 
lawfully be asked to compel a public officiai to do an act plainly re- 
quired of him by law, but that officiai can never be judicially told how 
to think. If he be empowered ministerially only, what he thinks is 
immaterial ; if the law tells him to think and act on his opinion, any 
judicial advice is in its turn immaterial and indeed impertinent. 

As the bill must be dismissed for lack of equity, it is not necessary 
to consider the inquiry whether the Read test is a chemical analysis. 
It may, however, be pointed out that an unquestioned chemical analysis 
of complainant's tea, both qualitative and quantitative, has been made. 
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and the resuit put in évidence. What is important is the truth, not the 
way of getting at it. Tiie effect of that proven truth is for the tea 
board, not this court 
Bill dismissed. 



In re DIALOGUE. 

(District Court, D. New Jersey. May, 1914.) 

■•. Bankruptcy (§ 114*) — Ekceivees — Possession — Unlawful Seizuke — Oon- 

TEMPT. 

Where a bankrupt havlng In hls possession certain boats for repairs 
when bankruptcy intervened, hls recelver completed the repairs and noti- 
fled the owner that he might take the boats on paying the balance due 
for the repairs, and the owner's servant at hls direction removed the 
boats by force from the bankrupt's dock without payîng the amount due, 
and with knowledge that the clalm was unpald, agalnst the protests of 
the receiver's employés, both the owner and his servant were guilty of 
contempt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. §§ 164-16©; 
Dec. Dig. I 114.*] 

2. Receivees (§ 74*)— Possession of Peoperty — Interfebenoe — Contempt. 

Where a court bas appolnted a recelver, his possession of property in 
hls officiai capaclty is the possession of the court, and a disturbance 
thereof without leave of court constitutes a contempt. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. §§ 132-135 ; Dee. 
Dig. § 74.*] 

3. Receivers (§ 74*) — Possession dp Propebty— Removal — Contempt. 

Where the recelver of a flrm completed the repairs on boats whlch the 
flrm had contracted to make, and offered to deliver them to the owner 
on payment of the amount due therefor, but the owner, without payment 
or attemptlng to get possession by application to the court, took the boats 
by force from the receiver's servants, the court was not bound to merely 
enforce the return of the boats, but was warranted in treating It as a 
criminal contempt punishable by fine to vlndlcate the court's authority. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. §§ 132-135 ; Dec. 
Dlg. § 74.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of John 
Vf. Dialogue. Proceeding by the receiver to adjudge Charles L. Walker 
and Ira T. Walker guilty of contempt. Application granted. 

Wilson & Carr, of Camden, N. J., for application. 

Lewis, Adler & Laws, of Philadelphia, Pa., for respondents. 

HAIGHT, District Judge. This is an application to adjudge Charles 
L,. Walker and Ira T. Walker guilty of contempt of court. The facts 
are briefly, as follows : 

[1] On November 11, 1913, a pétition in bankruptcy was filed ïn 
this court against John H. Dialogue, trading as "Joh" H. Dialogue & 
Son," and on the same day Henry F. Stockwell was appointed receiver. 
He at once qualified and took possession of the plant and assets of the 
alleged bankrupt. At that time two boats, which belonged to Charles 
L. Walker, were at that plant. They had been delivered to the alleged 

*For other cases see same topic & S ndmbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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bankrupt prior to the filing of the pétition in bankruptcy for the pur- 
pose of making some repairs thereon. The repairs had not at that 
time been completed, although considérable work had been done. The 
receiver was permitted to continue the business for a short period, dur- 
ing which time he also did some work on one of the boats. Charles 
L. Walker seems to hâve been very anxious to take the boats away, 
and when the receiver advised him that the plant had been shut down, 
because the court had refused to permit him to operate the business 
further, they entered into negotiations looking to the delivery of the 
boats to Walker and the payment to the receiver of the bill for the 
work done on them. It was finally arranged that the receiver should 
place on board one of the boats ail of the machinery which had been 
taken from it during the course of making the repairs, and that he 
should be paid for doing so. There is some dispute as to exactly what 
the parties agreed upon as to the payment of the balance of the bill. 
It appears very clearly, however, that on November 21st the receiver 
wrote a letter to Charles L. Walker, embodying his understanding of 
the agreement, which was that he was to be paid the sum of $1,000 on 
account at once, and the balance of the bill, including the cost of plac- 
ing the machinery aboard the boat, as soon as the receiver was ready 
to make delivery, and that the balance due was to be checked up by the 
bookkeeper at the plant and an itemized statement submitted, which 
was to "govern the cost of the work." Walker subsequently paid the 
$1,000. 

The receiver submitted this proposition to the court for approval, 
and the same was approved by an order made on November 24th. On 
the following day the receiver notified Charles L. Walker that he was 
ready to make delivery of the boats ; that the bills had been made up ; 
that he would like to hâve a check for the balance at once, and that as 
soon as he received the same Walker could hâve the boats. It was 
then arranged that Walker should come to the plant at 2 o'clock on 
that afternoon and adjust the matter. Shortly after this conversation, 
and during the noon hour, another tug belonging to Charles L. Walker, 
and in charge of the respondent Ira T. Walker came to the dock of 
the alleged bankrupt at which the boats were moored, and forcibly 
seized and took them away, against the protests of the employés of 
the receiver, who were présent. In order to do this the hawsers, which 
held the boat to the dock of the Dialogue plant, were eut by direction 
of the respondent Ira T. Walker. 

The testimony leaves no doubt that the seizing of thèse boats and 
taking them from the receiver's possession was done intentionally and 
willfully. Although Charles L. Walker assumed full responsibility 
for what Ira T. Walker did, the conclusion is inévitable that the latter 
also acted with délibération and with full knowledge that the boats 
were in the possession of a receiver of this court. The boats came 
lawfully into the possession of the receiver, and no attempt was made' 
by the respondents to procure possession of them by application to 
this court or by any other légal proceedings. In fact it does not ap- 
pear there was ever any dispute regarding the right of the receiver to 
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hold them. Under thèse circumstances I hâve no hesitancy in dater- 
mining that both respondents are guilty of contempt of this court. 

[2] It is entirely well settled that when a court has appointed a 
receiver, his possession is the possession of the court, and cannot be 
disturbed without leave of the court, and that if any person, without 
leave, intentionally interfères with such possession, he comniits a con- 
tempt of court and is liable to punishment therefor. In re Tyler, 149 
U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689; In re Swan, 150 U. S. 637, 
14 Sup. Ct. 225, 37 L. Ed. 1207; Royal Trust Co. et al. v. Washburn 
B._& I. R. R. Co., 139 Fed. 865, 71 C. C. A. 579 (C. C. A., 7th Cir.). 
It is urged that the respondents should be required to return the two 
tugs to the custody of the receiver. Under the circumstances I cannot 
perceive that any useful purpose will be served by such a course. 

[3] Shortly after the boats were taken from the receiver's posses- 
sion he caused a libel to be filed in the United States District Court 
for the Eastern District of Pennsylvania, against them, for the moneys 
claimed to be due for repairs, etc. That proceeding is now pending. 
The rights of the respective parties will be fully determined and pro- 
tected in that suit. Although I do not doubt authority of this court 
to require that the boats should be returned to the custody of the re- 
ceiver (In re Swan, 150 U. S. 637, 14 Sup. Ct. 225, 37 h. Ed. 1207), it 
does not seem that either the ends of justice or vindication of the 
dignity of this court require such a course to be pursued in this case. 
I think that this should be treated solely as a criminal contempt to 
vindicate the authority of the court. Bessette v. Conkey Co., 194 U. 
S. 324,_ 24 Sup. Ct. 665, 48 L. Ed. 997. 

In view of the high-handed means which were followed in taking 
thèse boats from the custody of the receiver and the évident pré- 
méditation of the whole plan, I feel constrained to inflict a severe 
punishment. 

Both respondents will therefore be adjudged guilty of contempt of 
court, and as punishment the respondent Charles L. Walker will be 
required to pay a fine of $300 and the costs of this proceeding, includ- 
ing the spécial master's fées, and the respondent Ira T. Walker will be 
required to pay a fine of $50, and both will be committed to the cus- 
tody of the marshal until the respective fines are paid. The order 
should provide for the payment by the clerk to the spécial master of 
the latter's fées. 
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McCALMAN v. ILLINOIS CENT. R. CO. et al. 

(Circuit Court of Appeals, Slxth Circuit June 30, 1914.) 

No. 2452. 

1. Tkial (§ 178*) — Verdict— Motion to Direct. 

On motion to direct a verdict, it Is the duty of the trial judge to take 
that view of the évidence most favorable to the party against whom the 
direction Is requested. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §| 401-403 ; Dec. Dlg. 
§ 178.*] 

2. Master and Servant (§ 150*) — Injuries to Servant— Périls— Wakninq. 

Where an occupation is hazardous, It Is the master's duty to Inform Ms 
servants of ail périls to which they vrill be exposed, whlch are or should 
reasonably be known to hlm, except such as are obvions to the servants 
or through the exercise of ordlnary care on thelr part may be foreseen 
and In either event Injury theref rom be reasonably avolded. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 297, 
29&-302, 303-307; Dec. Dlg. § 150.*] 

8. Master and Servant (| 150*) — Injuries to Servant— Dangers— Duty to 
Warn. 

The duty of a master to warn hls servants of périls to whlch they will 
be exposed extends to any change made by him whlch introduces into 
thelr service a new élément of danger. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. §§ 297, 
299-302, 305-307 ; Dec. Dig. § 150.*] 

4. Master and Servant (§ 151*) — Injuries to Servant— Dutt to Warn— 
delegation. 

A master's duty to warn of périls to whlch servants will be exposed Is 
primary and nondelegable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 298 ; 
Dec. Dig. § 15L*] 

6. Master and Servant (| 286*) — Injuries to Servant— Dangers— Duty to 
Warn— Question fob Jury. 

In an action for Injuries to a rallroad guard, during a strlke, in a col- 
lision wlth deputy marshals sent to a crossing where the guards were lo- 
cated in response to a téléphone message that there was trouble at that 
point, through the marshals mlstaklng the guards for strikers, whether 
the rallroad company was négligent in falling to warn the marshals of 
the présence of the guards, and the guards of the approach of the mar- 
chais, held for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 
i 286.*] 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action by Charles E. McCalman against the Illinois Central Rall- 
road Company and the. Yazoo & Mississippi Valley Railroad Com- 
pany. Judgment for défendants, and plaintifî brings error. Re- 
versed and remanded. 

Caruthers Ewing, of Memphis, Tenn., for plaintiff in error. 
A. W. Biggs, of Memphis, Tenn., for défendants in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SESSIONS, District Judge. __^^ 

*For other cases see same topic & § numbeb in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
215 F.— 30 
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\yARRINGTON, Circuit Judge. McCalman brought an action 
against the two railroad companies to recover damages for personal 
injuries suffered by him while in their employ and through their alleged 
joint négligence. A motion to direct a verdict in favor of the de- 
fendants was granted at the close of plaintifï's évidence, and the plain- 
tifï brings error. The négligence alleged occurred under thèse cir- 
cumstances: September 27, 1911, thèse two railroad companies flled 
a bill in the court below against the Brotherhood of Railway Clerks, 
Local Lodge No. 40, its officers in their individual capacities, and a 
large number of other persons who, it was averred, while in the 
employ of complainants, had left their posts of duty and entered upon 
a strike which greatly interfered with, if it did not stop, complain- 
ants' business at Memphis, and especially in its freight yards in and 
near that city. A restraining order was prayed for and granted, en- 
joining défendants from entering upon the complainants' premises 
and from committing various other acts. The strike was still in 
progress in and about some portions of the railroad property on the 
night of December 7, 1911, when McCalman was injured. A force 
of deputy marshals was maintained and used in carrying out the or- 
der of injunction, wherever disturbance arose in or around the rail- 
road premises. Besides the deputy marshals, the railroad companies 
themselves employed and maintained a force of guards, among whom 
was McCalman, in what are known as the Nonconnah railroad yards, 
which are some four miles south of Memphis ; and it was at an en- 
trance to thèse yards, known as the Horn Lake road crossing, that 
McCalman received his injuries. 

The négligent acts and omissions charged and relied on are 
that the railroad défendants brought into collision at the Horn 
Lake road crossing a number of deputy marshals and railway guards, 
including McCalman, without giving either body of men notice of 
the approach or présence of the other, under conditions and at a time 
when each set of men would naturally regard the other as hostile to 
the interests they were alike intending and under duty to protect. The 
déclaration was met by pleas of not guilty and contributory négligence. 

The deputy marshals were stationed in Memphis and the railroad 
guards in and about the Nonconnah yards. 'The Horn Lake road 
crossing was at the intersection of that road and the défendants' lead 
track near an entrance at the east end of the Nonconnah yards. Loco- 
motives or switch engines, whether drawing cars or not, moving be- 
tween Memphis and thèse yards, were required to pas§ this crossing, 
and also to stop or not according as the switch there maintained was 
closed or open ; and this switch was quite as likely to be closed against 
the approaching engines as not. During the earlier part of the night 
in question a considérable amount of gunfiring was going on at the Non- 
connah yards. Mr. Knight, who was in charge of the railroad guards, 
had himself fired some shots to frighten away a number of men he 
supposed were strikers, tliough he subsequently thought they were 
tramps. At a later hour of that evening, Knight and McCalman went 
to the yardmaster's office, which was within Nonconnah and 500 yards 
distant from the Horn Lake road crossing; and while there, Knight 
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and Leslie, the yardmaster, engaged in conversation as to the pros- 
pect of trouble during the night. Leslie feared an attack by strikers, 
complained that some of the guards had been eut off, and said that 
he was going to téléphone to see if more guards could not be fur- 
nished. Knight declared that he with his guards could take care of 
the situation. Before any message was sent, Leslie arranged to bave a 
switch engine take Knight and McCalman, with another guard, to 
the Horn Lake road crossing; Knight stating that he expected some 
men to pass there and that he intended to arrest them. Upon arriv- 
ing at the crossing, it was found that some guards were already there. 
Knight remained for something like two hours, and then with two 
of the men went away. However, before leaving, Knight told the 
guards remaining, including McCalman, to stay there until midnight. 
Evidence was offered tending to show that at about 10 o'clock a télé- 
phonie message was received at the spécial agent department of the 
Illinois Central from the south yards in Memphis, stating "there was 
trouble in Nonconnah," and requesting the department "to send some 
men"; also, that Leslie telephoned from the Nonconnah yards to 
the south yards that "there was trouble down there and he wanted a 
guard — wanted him to send a deputy marshal." It resulted, though 
it is not clearly shown how it came about, that several deputy mar- 
shals were started from Memphis, on a switch engine, for the Non- 
connah yards; the switch engine was equipped with a headlight and 
running board at each end ; the crew, having one or two lanterns, 
rode on the running board at the end leading toward the yards, and 
the deputy marshals on the running board at the opposite end. Two 
structures were maintained by the railroad companies adjacent to the 
tracks leading to the Horn Lake road crossing — one was called "East 
Scales," and was within about 500 yards of that crossing; the other 
was called "Shanty A," and was within about 75 feet of the crossing; 
there was a téléphone at each of thèse places. At the time the switch 
engine was approaching Horn Lake road crossing, a guard, a weigh- 
master, and a clerk were at East Scales, and a car inspector was at 
Shanty A. Just after the switch engine had passed East Scales, the 
weighmaster telephoned to this car inspector to "watch the rear end 
of the engine." As the engine was coming to a stop at Horn Lake 
road crossing, the car inspector called out from Shanty A to the 
guards : "Look out for that engine ; there is some men on it without 
lights." This was not a customary occurrence. When the engine 
stopped, a deputy marshal left the footboard and ran toward the 
guards, saying in a "rough and threatening" manner, "What in the 
h — 11 are you s — s of b — ^s doing hère?" and at once began firing at 
the guards. This resulted in an exchange of some 25 or 30 shots 
between the deputy marshals and the guards. It is enough to say 
of the casualties that McCalman, who was not armed, was shot in such 
a place and manner as to be permanently and most seriously injured. 
Now, while the évidence tends to show, as before pointed out, 
that Leslie had telephoned to Memphis that there was trouble at the 
Nonconnah yards, yet the évidence fails in express terms to show 
that the deputy marshals had been informed that a force of railroad 
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guards was stationed at the Horn Lake road crossing ; though ,it af- 
firmatively appears that thèse guards had not been notified that the 
marshals were coming. The district judge ruled that if it was the 
duty of the défendant companies to advise the marshals of the prés- 
ence of the guards at this crossing, "the presumption would be that 
they were so advised, on the gronnd that they are presumed to hâve 
done their duty" ; and that the f ailure to notif y the guards of the 
message to the marshals was immaterial because the guards did noth- 
ing to bring on the conflict. Thus the questions anse: Were the 
conditions such as to place the défendants under any duty to McCal- 
man so to notify the marshals, and, if so, was the record open to a 
presumption that défendants discharged the duty? 

It must be conceded that plaintifï was engaged in a hazardous em- 
ployment during the conditions usually attending such a strike as the 
orie then prevailing at the Nonconnah yards; and yet it is now plain 
enough that a new and distinct péril was added to that employment, 
though whether this was due to any breach of duty on the part of 
défendants is the problem. No question is raised as to the authority 
of the corporate agencies, whose acts resulted in bringing thèse two 
sets of men to the place of injury. After the yardmaster had fur- 
nished the engine to carry the officiai (in charge of the guards) and 
two of the guards to the crossing, as stated, and, with the knowledge 
that guards were usually kept there, he knowingly caused the deputy 
marshals to corne to the same place; true, the request was that they 
report at his office in the yards, but he knew that they would hâve 
to pass over the crossing and very probably stop there. Although 
the yardmaster accompanied his call for assistance from Memphis 
by a statement that "there was trouble in Nonconnah," he did not 
describe the nature of the trouble or limit it to any particular place 
either within or about the yards ; and it must constantly be remem- 
bered that strike conditions then existed at thèse yards. Three en- 
gines had been torn up, and for quite a while "a state somewhat of 
riot and insurrection" had prevailed there.^ What, then, would hâve 
been the natural impulse of the ordinarily prudent man, when ar- 
ranging to bring thèse two bodies of armed men together — deputy mar- 
shals and railroad guards — at the crossing and at night? Would it 
hâve been to notify the marshals of the présence of guards at the 
crossing and the guards of the coming of the marshals? The means 
of telephoning and the yardmaster's knowledge were complète. It is 
not too much to say that fair-minded men might honestly draw dif- 
férent conclusions in solving the question, whether thèse conditions 
were likely to créa te in each of thèse bodies of men a belief that its 
purpose was hostile to that of the other and so to add a new danger 
to the service of the guards. Tex. & Pac. Ry. Co. V. Harvey, 228 U. 
S. 319, 321, 33 Sup. Ct. 518, 57 L. Ed. 779. The duty of the com- 

1 Besides, the followlng statement appears In the brlef of défendants' 
counsel : "It Is conceded that there had been trouble In the Nonconnah 
yards; trains had been eut into, men had been Intimidated In their work by 
shootlng through the yards, and the night before, the office had been shot 
up by trespassers." 
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pany respecting notice is dépendent upon a true answer to this question 
of f act ; and, in case of affirmative answer, liability for f ailure to 
perforai the duty is further dépendent upon whether the omission 
was the proximate cause of the in jury. It is vain for counsel to 
insist, as a matter of law merely, either that ordinary care and pru- 
dence would not hâve suggested the timely use of the knowledge and 
the means at hand to avert such behefs, or that such use would not 
hâve avoided the mistake and its unfortunate conséquences. Nor can 
it be laid down as matter of law that the weighmaster's telephoned 
message to the car inspector and the latter's call to the guards to 
look out for the men on the engine constituted an interyening cause 
of the conflict and one not to hâve been f oreseen ; for in such a situ- 
ation of tense excitement it cannot be said that occurrences of this 
kind are not likely to happen, and thus to be anticipated. 

[1, 2] It is true that this is an unusual case, and yet we do not see 
why it is not open to the application of f amiliar principles of law. 
In the first place, we hâve so often held as to render it unnecessary 
to repeat that upon a motion to direct a verdict it is the duty of the 
trial judge to "take that view of the évidence most favorable to the 
party against whom the direction is requested." ' In the next place, 
it is a gênerai rule as respects any hazardous occupation that the mas- 
ter shall inform his servants of ail périls to which they will be ex- 
posed, which are or should reasonably be known to him, except such 
as are obvions to the servants or through the exercise of ordinary care 
on their part may be foreseen and in either event injury therefrom 
reasonably avoided. Mather v. Rillston, 156 U. S. 391, 399, 15 
Sup. Ct. 464. 39 L. Ed. 464 : Cincinnati, N. O. & T. P. Ry. Co. 
V. Gray, 101 Fed. 623, 627, 41 C. C. A. 535, 50 L. R. A. 47 (C. C. A. 
6th Cir.); Mercantile Trust Co. v. Pittsburgh & W. R. Co., 115 Fed. 
475, 480, 53 C. C. A. 207 (C. C. A. 3d Cir.) ; Chicago, M. & St. P. 
Ry. V. Riley, 145 Fed. 137, 142, 143, 76 C. C. A. 107, 7 Ann. Cas. 
Z27 (C. C. A. 7th Cir.) ; American Mfg. Co. v. Zulskowski, 185 Fed. 
42, 44, 107 C. C. A. 146 (C. C. A. 2d Cir.); Felton v. Girardy, 104 
Fed. 127, 131, 44 C. C. A. 188 (C. C. A. 6th Cir.); Baxter v. Rob- 
erts, 44 Cal. 187, 192, 13 Am. Rep. 160; Borkowski v. American Radi- 
ator Co., 165 Mich. 266, 272, 130 N. W. 640; McGowan v. U Plata 
Mining & Smelting Co. (C. C.) 9 Fed. 861 ; 1 Shear. & Red. on Ne^. 
(6th Ed.) § 203; 3 Labatt's Mas. & Ser. § 1146. 

[3] This duty of the master so to inform his servants extends to 
any change made by him which introduces into their service a new élé- 
ment of danger. Cincinnati, N. O. & T. P. Ry. Co. v. Gray, supra, 
101 Fed. at pages 627, 630, 41 C. C. A. 535, 50 L. R. A. 47; Sirois 
v. Henry, 73 N. H. 148, 151, 59 Atl. 936; Coll v. Westinghouse E. 
& Mfg. Co., 230 Pa. 86, 88, 79 Atl. 163; Ryan v. Chelsea Paper 
Mfg. Co., 69 Conn. 454, 459, 37 Atl. 1062 ; Knox v. American Roll- 
ing Mill, 236 111. 437, 443, 86 N. E. 90, 127 Am. St. Rep. 291 ; 3 La- 
batt's Mas. & Ser., § 1146, at p. 3043. 

ï It Is but fair to the district judge to note that he recognized this rule, 
clting Williams v. Choctaw, O. & G. R, Co., 149 Fed. 104, 105. 79 0. O. A 
146 (C. C. A. 6th Cir.). 
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[4] And the duty so imposed upon the master îs of a primary 
character and is therefore nondelegable. Mercantile Trust Co. v. 
Pittsburgh & W. Ry. Co., supra, 115 Fed. at page 481, 53 C. C. A. 
207; Shear. & Red. on Neg. (6th Ed.) §§ 204, 205, 206. And see 
Sirois V. Henry, supra, 73 N. H. at page 151, 59 Atl. 936, and Bryson 
V. Galle, 180 Fed. 70, 76, 103 C. C. A. 424 (C. C. A. 6th Cir.). 

[5] Now, in applying thèse principles to the instant case, it is to 
be recalled that we are considering the question whether the défend- 
ants were, in view of the existing conditions, under any duty not only 
to notify McCalman of the message for and the coming of the dep- 
uty marshals, but also the marshals of the présence of the railroad 
guards at the Horn Lake road crossing. Apart from any duty to the 
marshals arising from the invitation to come to the yards, which 
we need not consider, the défendants bore a contractual relation to 
McCalman and so owed him the duty not to enhance the péril of his 
service without notice. Plainly it would not hâve been sufficient 
merely to notify him of the coming of the deputies, though even this, 
as we hâve seen, was not done. The chief danger rationally to be 
apprehended lurked in the téléphone message, "There was trouble 
at Nonconnah" ; and the deputies approached the crossing wîth that 
belief. The nature of the danger, if under ail the circumstances it 
was one reasonably to be anticipated, did not lessen défendants' duty 
to McCalman; for knowledge of thèse new conditions would hâve 
enabled him to décide whether to remain at the crossing or discontinue 
his service. In Baxter v. Roberts, supra, the former was employed 
by the latter to work upon his premises, and while removing a fence 
was fired upon from a neighboring lot and injured. When the em- 
ployment was made, Roberts had reason to believe that interférence 
with the fence would be forcibly resisted. After stating the "gênerai 
principle which forbids the employer to expose the employé to unusual 
risk in the course of his employment and to conceal from him the 
f act of such danger," the court said (44 Cal. 193, 13 Am. Rep. 160) : 

"The nature or character of the agency or means through which the dan- 
ger of Injury to the employé Is to be apprehended can make no différence In 
the rule, for the employé Is entltled in ail cases to such information upon the 
subject as the employer may possess, and this with a view to enable him to 
détermine for hlmself if at the proffered compensation he be willing to 
assume the rlsk and Incur the hazard of the business. • » • " 

That décision, among others, was followed by the Court of Ap- 
peals of Colorado in Holshouser v. Denver Gas & Electric Co., 18 
Colo. App. 431, 435, 72 Pac. 289, 291. There the company had been 
in trouble with strikers prior to plaintifï's employment, but it failed 
to notify him either of the strike or of certain threats of violence 
which the strikers had made concerning other persons who might take 
their positions; and the court rejected a distinction urged between 
that case and Baxter v. Roberts to the effect that in the latter case 
the employer was invading premises of another, while in the Holshous- 
er Case the employer was conducting business upon its own prem- 
ises, holding that: 

"The degree of danger to be apprehended from exasperated men is not safe- 
ly measurable by the cause of the exaspération." 
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In Lipscomb v. Railway & Express Co., 95 Tex. 5, 20, 64 S. W. 
•923, 926 (55 h. R. A. 869, 93 Am. St. Rep. 804), a building at one 
of the stations of the railroad Company had been entered several 
times at night and goods stolen ; and on the night in question the sta- 
tion agent placed two armed men in the building to catch the burglars. 
Lipscomb, a freight engineman, with bis fireman, found it necessary, 
through disrepair of their engine, to leave it and the train and go 
to this station to report the condition and get orders. Finding the 
doors locked, they made a noise which awakened the guards, one 
-of whom, mistal<ing Lipscomb for a burglar, fired at him and inflicted 
wounds from which he died. The action was for damages for négli- 
gent death. In the course of the opinion it was said : 

"A distinct ground upon which It is claimed that the railroad company 
would be llable is that It owed to its servants the duty of giving to the 
guards such information and instruction as wouid protect the other servants 
against danger in going to the station, and also of giving to such other serv- 
ants warnlng of the présence of such danger. This is a theory that should 
hâve been submitted to the jury, but the facts were not such as aiithorized 
the court to déclare a liability as matter of law. Whether or not such in- 
structious and vparning were called for was a question for the jury and 
depended upon the further questions whether or not the présence of other 
employés and danger to them at the dépôt ought reasonably to hâve been 
foreseen by the company, and whether or not the omission of such précau- 
tions constituted négligence of which the shooting of Lipscomb was the 
proximate resuit" 

We conclude, upon the whole, that the instant case should hâve 
been submitted to the jury under appropriate instructions, and, con- 
sequently, that it was error to grant the motion to direct. Any pre- 
sumption that the défendants notified the deputy marshals of the 
présence of the guards at the road crossing was overcome by the 
clear tendency of the évidence. The téléphonie message sent and re- 
ceived for the marshals fails to show any allusion to the railroad 
guards. The language of the deputy who opened the firing at the 
crossing was totally inconsistent with the idea that the marshals 
thought the men found there were railroad guards; and, moreover, 
it cannot be assumed that deputy marshals would hâve opened a mur- 
derous fire upon men they understood were there to aid them in sup- 
pressing trouble at the yards. 

The question of variance need not be passed upon. If the objec- 
tion had been urged below, no doubt the court would hâve allowed 
any amendment necessary to a correspondence between the alléga- 
tions and proofs; and, besides, it does not appear that défendant? 
were misled in this respect. Standard Oil Co. v. Brown, 218 U. S, 
78, 84, 30 Sup. Ct. 669, 54 L. Ed. 939. 

The judgment is reversed, with costs, and the cause remanded. 
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WATSON et al. v. HUNTINGTON et al. 

(Circuit Court of Appeals, Second Circuit. April 7, 1914.) 

Ko. 171. 

1. Eqtjity (i 148*) — Pleading — Multifabiousness. 

A bill by stockholders of a corporation to recover damages from the 
défendant on the ground of liis fraudaient acts as an officer of the cor- 
poration by which, as alleged, certain of the complainants were induceC 
to purchase their stock, and others, who had previously purchased, were 
otherwlse injured, is bad for multlf ariousness ; the right to relief of the 
two groups belng based on a différent state of facts. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 341-367; Dec. 
Dig. § 148.*] 

2. Equity (§46*) — Jueisdiction — Adéquate Remedt at Law. 

A stockholder cannot malntain a suit in equity to recover the amount 
he paid for his stock on the ground that he was Induced to purchase the 
same by the fraud of défendant In making false représentations in respect 
to the condition and business of the corporation ; his remedy at law be- 
ing full and complète. 

[Ed. Note.— For other cases, see Kquity, Cent. Uis;. §§ 1-51, 152, 157, 15»- 
16:3 ; Dec. Dig. § 46.*] 

3. Equity (§ 51*) — Jubisdiction — Multiplicity of Suixa. 

A mère communlty of interest between plaintifEs in matters of law 
and fact does not make it admissible for ail such plaintiffs, each of 
whom has a separate cause of action at law against the défendant for a 
tort, to joln in a suit in equity in order to avoid a multiplicity of actions, 
especially where the défendant makes no objection to such possible sepa- 
rate actions. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 167-171; Dec. 
Dig. § 51.*] 

4. Equity (§ 383*) — Fédérai, Courts — Change oi- Form of Action. 

Where a blU in equity, flled in a fédéral court by numerous complain- 
ants, States a separate cause of action at law in favor of each complaln- 
ant against the défendant, but no ground of jurlsdlctlon in equity, the 
suit should not be dismlssed, but each complalnant should be permitted to 
flle a separate complaint. 

[Ed. Note.— For other cases, see Equity, Cent Dig. S 787 ; Dec Dig. { 
383.*] 

Rogers, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Wentworth Watson and others against Henry E. 
Huntington and others. Decree dismissing the bill, and complainants 
appeal. Reversed. 

Plaintiffs, 38 in number, sned to hâve certain votes, cast by défendant Hunt- 
ington under a voting trust agreement, canceled so far as plaintiffs are con- 
cerned, and to hâve a conversion of the holdings of stock in the National 
Steel & Wire Company into the securlties of the National Consolidated Wlre 
& Cable Company set aside, so that plaintiffs, respectlvely, may be restored 
to thelr rights as ownei-s of stock In the National Steel & "VVlre Company for 
the purposes of this suit, and that défendant Huntington may be decreed to 
account and pay over to plaintiffs, respectlvely, the entlre amounts which 
they invested in thelr respective holdings of stock in the National Steel & 
Wire Company, and for other équitable relief. 

•For other cases see came tople fe 5 numbee in Dec. 6 Am. Diga. 1907 to date, & Rep'r Indexes 
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The foUowIng facts are alleged In the blU: 

Plaintlffs own shares in the National Steel & Wire Company, and aJl ex- 
•cept one own securitles of the National Consolidated Wlre & Cable Company, 
Some bought prior to 1904; others in 1904, 1905, and 1906. The National 
Steel & Wire Company, called the holding corporation, was organized about 
February 4, 1902 ; its only source of income being from the opérations of cer- 
tain subsidiary companies. A balance sheet of the books of the holding Com- 
pany for the period from July 1, 1908, to March 31, 1904, showed a surplus in 
favor of the company, whereas in truth this apparent surplus was flctitious 
and the liabilities were in fact largely In excess of the assets of the corpora- 
tion, as the directors knew. Détails of the Mil show suppression of the fact 
of hypothecations, pledges, and of certain guaranties of obligations which 
were outstanding and unpaid, losses in business, and insolveney in April, 1904. 
Notwithstanding this condition of insolveney, on or before April 1, 1904, and 
from aud after January 13, 1903, the directors had caused di^idends to be 
paid on the preferred stock of the holding corporation. About April, 1904, 
Huntington and Webster entered into a plan and agreement to promote the 
sale of stock of the holding corporation In order to carry on the business and 
to provide funds to pay themselves an agreed prlce for their Interest in a 
subsidiary corporation, the Safety Insulated Wire & Cable Company. The 
schenie was that balance sheets and reports should be issued showing that 
the holding corporation was the absolute owner of the shares of stock of the 
subsidiary companies and that dlvidends should be continued, notwithstand- 
ing the condition of insolveney. In aid of the plan, about May 17, 1904, Hunt- 
ington was appolnted by the directors of the holding company a managing di- 
rector, and on May 19, 1904, a voting trust to continue for three years from 
September 1, 1904, was authorized by the board of directors of the holding 
company. The trustées under this voting trust were défendants Huntington, 
Mills, and Monroe. Under the voting trust the trustées agreed to inlorm 
the stockholders of the condition of the corporation, of Its business and its 
progress. Plaintlffs, relying upon the représentations contained in the voting 
trust agreement and upon the well-known flnancial réputation and business 
expérience of the trustées, surrendered their respective certiflcates of stock 
and ail their rights represented by the stock, ineluding the right to vote for 
three years from September 1, 1904. 

But the défendant Huntington failed to inform the stockholders of the true 
condition of afCairs and as managing dlrector participated in the déclaration 
of dividends, although the corporation was Insolvent, and thereby falsely rep- 
resented that the corporation was not insolvent, and took part generally in 
the doings under the plan agreed upon with Webster. 

The voting trust is charged to hâve been contrived by Huntington and Web- 
ster to aid them In preventing the plaintlffs, stockholders in the holding cor- 
poration, from learning the true condition of their company and to enable 
Huntington, as a voting trustée, to approve on behalf of plaintlffs of bis and 
Webster's doings by voting stock in favor of resolutions validating what had 
ibeen done. Huntington and Webster dominated and controlled the board of 
lîlrectors of the holding company and subséquent to April 30, 1904, controlled 
a large majority of the stock of the Safety Insulated Wire & Cable Company, 
a subsidiary company, for which they paid $15 a share but whlch they sold 
to the holding company at $70 a share, and in that way Huntington and Web- 
ster claimed to be credltors of the holding company in a large sum, so that the 
holding company became indebted to Huntington and Webster In large sums, 
as evidenced by notes of the holding company secretly secured by stock of 
the subsidiary company as collatéral, In violation of the charter and by-laws 
■of the holding company 

Thereafter, In exécution of the scheme charged, Huntington and others, 
■constltuting the executive committee of the holding company, issued false re- 
ports for distribution in promotlng stock sales, and in 1904. 1905, and 1906 
fraudolently represented to plaintlffs that the corporation was earning divi- 
dends and was a great success, and did otber things whlch induced some of 
the plaintlffs to make further Investraents and to turn over their rights un- 
der the voting trust agreement heretofore referred to. 
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Plalntlffs say that Huntington and Webster, knowlng that the holding Com- 
pany could not continue to carry on its business, about February, 1906, or- 
ganized the National Consolidated Wlre & Cable Company for the purpose, 
among others, of taklng over the securities of the holding company and issu- 
Ing its own securities in exchange therefor. This new corporation was or- 
ganized with dummy offieers and dlrectors and bas transacted no business 
except on January 15, 1906, when the dummy board authorlzed an issue of 
$8,000,000 of bonds secured by preferred stock of the holding company. Hunt- 
ington and Webster, keeping up the purpose of having plalntlffs remain igno- 
rant of the real facts, issued reports of the holding company and of the Na- 
tional Consolidated Wlre & Cable Company for the year ending June 30»^ 
1906, fraudulently representing that the business of the holding company was 
more than satisfactory and that It owned certain subsidlary campantes. 
Thereafter reeeivers were appointed for certain of the subsidlary companies 
and for the holding corporation. Plalntlffs say that they were deluded by 
the course of misrepresentation and decelt on the part of Huntington down 
to the time when reeeivers were appointed. 

The bill was dismlssed for lack of equlty and because of multifariousness. 
PlaintifCs appeal. 

Isaac W. Dyer, of Portland, Me., Bristol & White, of New Haven,. 
Conn., Frederick H. Siggin, and Cari W. Smith, for appellants. 

Leventritt, Cook & Nathan, of New York City (Walter C. Noyés and 
Alfred A. Cook, both of New York City, of counsel), for appellee 
Huntington. 

Before COXE, ROGERS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). At the out- 
set it is to be noted that one of the plaintifïs, Herbert Francis Smith,, 
allèges that he bought shares in the National Steel & Wire Company 
in 1905, and that he is "still" the owner of the same number of shares 
that he bought in the holding corporation. It is true that in a subsé- 
quent paragraph of the complaint there is an allégation that "ail" of 
the plaintiffs were induced to surrender their certificates of stock and 
right of vo.ting the same in the holding company to the voting trustées, 
and to convert their holdings into the securities of the National Con- 
solidated Wire & Cable Company. Nevertheless, under the spécial 
averment as to Smith, he should be judged as a stockholder in the 
original holding company and not asking to be restored to the position 
of stockholder in the holding corporation. 

[ 1 ] The suit is not brought by plaintifïs in behalf of themselves and 
ail other stockholders in the holding company who may désire to be- 
come parties plaintifï thereto; nor are plaintiffs suing in behalf of the 
corporation, which is not even a party to the bill. The real object of 
the suit is to recover the amounts which plaintiffs respectively invested 
in their respective holdings in the holding company, and in order to 
get their money they ask the court to remove such impediments as 
plaintiffs think will be necessary to hâve removed before they can re- 
cover. 

The conspiracy charged was a continuing one initiated by arrange- 
ment with agents in England whereby stock sales were to be promoted 
in order to raise money to carry on the business of the holding com- 
pany and to provide money for paying the défendant Huntington and 
one Webster an agreed price for their interest in a certain one of the 
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subsidiary corporations, and continued always with the purpose of 
stock selling even until the plaintiffs had converted their stock into 
securities of the National Consolidated Wire & Cable Company. Re- 
duced to a f ew words, this was the scheme charged : The conspirators 
persuaded certain of the plaintiffs as investors to corne into the hold- 
ing Company, and when they had been drawn in they deceived them, 
as well as others who had already bought stock, as to the affairs of 
their corporation and misled them to such an extent as to induce them 
to surrender the control of their stock to the conspirators who, by the 
exercise of such control, carried on the scheme and were enabled to 
manipulate the concerns of the holding corporation and further de- 
ceive plaintiffs to their damage, even in some instances inducing them 
to invest more money, so that iinally they were left with stock in a cor- 
poration much impoverished by wrongs of the conspirators. 

Now f rom such a position plaintiffs wish to be relieved by some de- 
cree which will compel défendant Huntington to pay back to them the 
amounts paid by them respectively for their stock. They want to get 
out whole. It appearing, however, that some of the plaintiffs bought 
their stock prior to the Ist of April, 1904, which was before the origin 
of the conspiracy charged, clearly such persons, in the first instance at 
least, were not drawn in by the acts of any combination as charged. 
As to them the conspirators' wrongs consisted in having persuaded 
them to enter into the voting trust and thereafter in having deceived 
them concerning corporate affairs and in having acted as charged un- 
der the voting trust. Such persons could not herein recover the 
amounts paid for their stock upon the ground of false représentations 
made before they bought shares. The relief they ask is plainly based 
upon a différent state of facts from that relied on by those who came 
in because of fraudulent représentations. May the two groups never- 
theless unité in one bill claiming relief in equity because ail went into 
the voting trust agreement and were victimized by the acts done by 
défendant Huntington, and this irrespective of the time when they 
obtained their shares? In other words, may the bill be sustained in 
equity as stating grounds for a return of the money paid? We think 
not, and for thèse reasons : 

[2] The object of the complaint being a recovery of damages spe- 
cifically named to be the respective sums put in by plaintiffs respec- 
tively, an accounting is whoUy unnecessary. Nor is it at ail necessary 
that the votes of the trustées under the voting trust should be set aside, 
or thatany conversion of the stock of the holding company be can- 
celed, for if défendant Huntington was guilty of the frauds charged 
by plaintiffs in fraudulently misrepresenting things after plaintiffs 
became stockholders, and they relied upon the false représentations, 
each of the plaintiffs can recover damages upon the ground of fraud 
and his remedy at law is full and adéquate. U. S. v. Bitter Root De- 
velopment Co., 200 U. S. 451, 26 Sup. Ct. 318, 50 L. Ed. 550; Buzard 
v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451. Upon a 
trial at law for fraud défendant Huntington could not successfully dé- 
fend upon the ground that the voting trust and his acts thereunder 
relieved him, or that any plaintiff's rights were affected by the con- 
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version of his shares into securities of the Consolidated company. The 
mère charges of fraud will not give equity jurisdiction; nor will aver- 
ments of conspiracy and violation of trast authorize a court of equity 
to take jurisdiction when the gist of the action is one arising in tort 
for which a défendant is liable in damages where the damages can be 
just as readily ascertained at law as in equity. The familiar rule is 
well stated in Hipp v. Babin, 19 How. 271, 15 L. Ed. 633: 

"Wherever a court of law is compétent to take cognizance of a right, and 
bas power to proceed to a judgment whlch affords a plain, adéquate, and com- 
plète remedy without the aid of a court of equity, the plaintifC must proceed 
at law, because the défendant bas a constitutional right to a trial by jury." 
Root V. Kailway Co., 105 U. S. 189, 26 L. Ed. 975 ; Scott v. Neely, 140 V. S. 
106, 11 Sup. et. 712, 35 L. Ed. 358 ; Cates v. Allen, 149 U. S. 451, 13 Snp. Ct. 
883, 977, 37 L. Ed. 804 ; Walker v. Railway Co., 165 U. S. 593, 17 Sup. Ct. 
421, 41 L. Ed. 837 ; American Publisbing Co. v. Fisber, 166 U. S. 464, 17 Sup. 
Ct. 618, 41 li. Ed. 1079. 

The latest expression of the Suprême Court is to be found in Cur- 
riden v. Middleton et al, 232 U. S. 633, 34 Sup. Ct. 458, 58 L. Ed. 
765, decided March 16, 1914. 

[3] Having shown that an action at law will give to any one of the 
plaintifïs ail the relief that he is entitled to, each plaintiiï may for 
himself begin an action ; and, as the défendant Huntington does not 
ask the court to retain jurisdiction in order to save him from many 
suits, upon what principle can plaintifïs invoke equity? Not that if 
plaintifïs sued at law separate actions would hâve to be instituted, for 
there is in the action no class, and no représentatives of a class are 
afïected. 

It is said that, inasmuch as there are 38 plaintifïs and practically the 
same évidence would hâve to be produced 38 times with the same ques- 
tions of law to be determined, the remedy at law would not be as 
practical and efficient as this single suit. Along this line argument is 
made that plaintiffs should be properly joined in equity to avoid a 
multiplicity of suits, and authorities are cited sustaining the rule that 
Pomeroy lays down in his text (section 245, Pomeroy's Equity Juris- 
prudence) to the effect that where a number of persons hâve separate 
and individual claims and rights of action against the same party, but 
ail arise from some common cause, are governed by the same légal 
rule, and involve similar facts, and the whole matter may be settled in 
a single suit brought by ail thèse persons uniting as plaintiffs, or one 
of the persons suing on behalf of the others, or even by one person 
suing for himself alone, equity will take jurisdiction. But art exam- 
ination of the authorities convinces us that a mère community of in- 
terest in matters of law and fact does not make it admissible to bring 
ail plaintifïs into one suit in equity in order to avoid a multiplicity of 
actions. 

In Tribette v. Railroad Co., 70 Miss. 182, 12 South. 32, 19 L. R. A. 
660, 35 Am. St. Rep. 642, the court said that it never could be estab- 
lished on authority "that a défendant sued for damages by a dozen dif- 
férent plaintifïs, who hâve no community of interest or tie or con- 
nection between them, except that each sufïered by the same act, may 
bring them ail before a court of chancery in one suit, and deny them 
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their rîght to prosecute their actions separately at law, as begun by 
them." And the court said further, if Pomeroy's test be maintained, 
in a hundred actions for damages arising out of the wreck of a rail- 
road train in some of which executors or administrators, or parents 
and children, might sue for the death of a passenger, and in others 
claim might be made for divers injuries, ail of such numerous plain- 
tiffs having a community of interest in the questions of fact and law, 
claiming because of the same occurrence, depending on the very same 
évidence, and seeking the same kind of relief, could be brought before 
a court of equity in one suit to avoid a multiplicity of suits. 

The Mississippi case was commented on in Southern Steel Co. v. 
Hopkins, 157 Ala. 175, 47 South. 274, 20 L. R. A. (N. S.) 848, 131 Am. 
St. Rep. 20, 16 Ann. Cas. 690. In the Alabama case the facts were 
that 110 persons lost their lives in an explosion in a mine owned by 
the Southern Steel Company; 110 separate suits were filed by their 
représentatives to recover damages for alleged négligence by the owner 
of the mine. The corporation, alleging that it had a perfect défense 
applicable alike to ail the suits, filed a bill to enjoin the actions at law 
until such défense could be determined. Thus the question of juris- 
diction was raised, and the court held that, independent of spécial 
grounds for proceeding in equity, jurisdiction would be assumed to 
prevent a multiplicity of suits by settling in a single case a right or 
transaction which at law involved the trial of numerous cases, entail- 
ing loss of time and perhaps ruin in costs. The principle upon which 
the court sustained the right for équitable interférence to avoid a multi- 
plicity of suits was that, where numerous parties are jointly and sev- 
erally claiming against one, and the same title or right of défense will 
be called in question and will be determinative of the issues for or 
against ail, equity will interpose to avoid a multiplicity of suits and 
there need be no aid by way of independent equity. The court ad- 
verted to the case of Tribette v. Railroad Co. as being directly op- 
posed to the views being expressed. But the Suprême Court of Ala- 
bama afterwards in the same case on a second appeal (Southern Steel 
Co. V. Hopkins, 174 Ala. 465, 57 South. 11, 40 L. R. A. [N. S.] 464) 
reversed the décision just referred to after stating the question in- 
volved in the following manner: 

"Has a court of equity Jurisdiction to enjoin numerous tort actions, brought 
by différent plaintiffs against the same défendant, when there is merely a 
community of interest In the questions of law and of fact Involved, and no 
common title, no community of interest or of right, in the subject-matterî" 

The court discussed the text of Pomeroy and noticed that the Tri- 
bette Case has been foUowed by Bliss on Code Pleading, § 76, Beach 
on Injunctions, § 543, and High on Injunctions, § 65a, calling atten- 
tion also to the fact that in the last édition of Pomeroy two new sec- 
tions are added (section 251^/2 and section 251%), wherein the author 
is regarded as modifying the views be had expressed in the original 
text upon which the plaintiffs in the présent case rely. The court well 
States that the distinction between a community of interest in the sub- 
ject-matter which will support the jurisdiction of chancery to prevent 
a multiplicity of suits and the common interest in questions cf law and 
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of fact which will not support it is illustrated in the Tribette Case and 
is said to be a right enjoyed in common with ail the parties and in such 
manner that the invasion of the right of one is an invasion of the right 
of ail, such as a right of common fishery. 

In the Turner Case, 135 Ala. 73, 35 South. 132, the court says that : 
"It would seem to be an elementary and fundamental proposition that a 
party who seeks to corne into equity must himself hâve an equlty, * • * or 
he cannot màintain a bill. * * * The wholly fortuitous, accidentai, and 
collatéral fact that numerous other persons hâve like, but entirely Independent, 
* * * légal rights, estâtes, or défenses cannot upon any conceivable princi- 
ple invest him with any right, légal or équitable, and that his rights whatever 
they may be, are precisely the same as if no other person had simiJar rights." 

The mère fact that a défendant has committed a tort by which he 
injured one or a hundred parties cannot give hini an equity to prevent 
each and every one of the parties so injured from maintaining an ac- 
tion against him to recover damages. If there had been a combination 
or conspiracy between such numerous parties to vex and harass the 
complainant by numerous suits, then he would hâve an equity to en- 
join their prosecution, but the mère fact that his tort has injured s 
hundred persons and that it will save him and the court time and lessen 
the expense of the litigation does not give him any equity to coma into 
a court of chancery to enjoin or prevent a multiplicity of suits. We 
do not find anything in Haie v. Allinon, 188 U. S. 56, 23 Sup. Ct. 244, 
47 L. Ed. 380, in conflict with this statement of the rule. 

It was said by Mr. Justice Peckham in Equitable Life Assurance 
Society v. Brown, 213 U. S. 25, 29 Sup. Ct. 404, 53 L. Ed. 682, that it 
does not rest with complainant to urge as a foundation for his suit 
that a défendant may thereby be saved a multiplicity of suits by other 
parties when the défendant raises no objection to such possible suits 
and urges no such ground for jurisdiction in equity of the complain- 
ants' suit. Boise Artesian Water Co. v. Boise City, 213 U. S. 276, 29 
Sup. Ct. 426, 53 L. Ed. 796; Vandalia Coal Co. v. Eawson, 43 Ind. 
App. 226, 87 N. E. 47 ; Cumberland Téléphone Co. v. Williamson, 101 
Miss. 1, 57 South. 559; Illinois Central v. Baker, 155 Ky. 512, 159 
S. W. 1169. It follows that the holding of the District Court that the 
plaintiffs showed no ground for équitable relief must be afïirmed. 

[4] It being our conclusion, however, that there is a légal cause of 
action stated in the complaint, plaintiffs should not be turned out of 
court, but each should be permitted to alter the complaint by adopting 
such parts thereof as he may be able to utilize as a basis for his com- 
plaint at law. The essentials of the présent pleading may be adopted 
under the suggestion just made. Such a practice does not départ from 
the text or spirit of equity rule 22 (198 Fed. xxiv, 115 C. C. A, xxiv). 
Cherokee Nation v. Kansas Ry. Co., 135 U. S. 641, 651, 10 Sup. Ct. 
965, 34 L. Ed. 295 ; Schurmeier v. Connecticut Mutual Life Insurance 
Co., 171 Fed. 1, 96 C. C. A. 107; Dancel v. Goodyear Shoe Machinery 
Co., 144 Fed. 679, 75 C. C. A. 481 ; U. S. Bank v. Lyon County, 48 
Fed. 632. 

The order dismissing the bill is reversed, and the cause is remanded, 
with directions to transfer the case to the law docket and to permit the 
filing of an altered complaint by each of the plaintiffs. 
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ROGERS, Circuit Judge (dissenting). I find myself unable to con- 
cur in the opinion of the court rendered in this case. 

The theory on which the suit is brought is that thèse 38 plaintiffs are 
entitled to corne into equity in order to avoid a multiplicity of suits 
and assert their rights against respondent to recover damages for 
fraudulently inducing them to invest in certain stocks or stocks and 
bonds to their in jury. It is charged in the bill, and upon demurrer 
must be assumed as true, that the respondent entered into a conspiracy 
to defraud and did defraud the plaintiffs in the manner stated in the 
bill. The bill îs long and complicated, covering 55 printed pages. But 
in its ultîmate analysis it asserts simply a right in each of thèse plain- 
tiffs to recover damages in a single suit in equity to avoid a multiplic- 
ity of suits at law. The majority of the court think that the plaintiffs 
hâve no standing in a court of equity and that the bill cannot be main- 
tained. 

There are certain conclusions which the court has reached in which 
I fuUy agrée. Thèse are: (1) That no accounting is necessary. (2) 
That it is not necessary that the votes of the trustées under the voting 
trust should be set aside. (3) That it is unnecessary to cancel any con- 
version of the stock of the holding company. (4) That each of the 
plaintiffs has an action at law for damages upon the ground of fraud. 
(5) That the court of equity does not exercise its jurisdiction simply 
on the ground of fraud. (6) That the real object of the bill is the re- 
covery of damages. 

The mistake, which in my judgment the court has made, grows out 
of the following propositions, upon which, as I understand it, its opin- 
ion rests: (1) That the plaintiff Smith is an improper party to the 
suit. (2) That the plaintiffs compose two distinct groups or classes, 
and that thèse two groups cannot unité in one bill. (3) That there is 
a fuU, complète, and adéquate remedy at law, and therefore equity 
cannot assume jurisdiction. (4) That a mère community of interest in 
matters of law and fact does not make it admissible to bring ail the 
plaintiffs into one suit in equity in order to avoid a multiplicity of ac- 
tions. 

Now we come to inquire whether Herbert Francis Smith is an im- 
proper party to the suit. 

The conspiracy was entered into about April, 1904, and was a con- 
tinuons conspiracy. Smith bought the stock of the holding company 
subséquent to the conspiracy and during its continu;; e, buying in 
1905 and "still" holding at the time the bill was filed "the same number 
of shares." As the bill allèges that ail the plaintiffs were induced to 
make investments in the stock by the frauduent conduct of the re- 
spondent, which of course includes Smith, it is impossible for me to 
understand why he is not as proper a party to the suit as any of the 
others. "The real object of the suit" being, in the language of the 
opinion, "to recover the amounts which the plaintiffs respectively in- 
vested in their respective holdings," I fail to see why Smith's right to 
join with the others in seeking to recover the amount he was fraudu- 
lently induced to invest should be apparently questioned because he 
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"still holds" the "same number of shares" he qi;iginally purchased. 
The £act that he "still" holds is without significance, so far as bis right 
is concerned, to final relief under the bill. The fact that Smith never 
converted any of his shares in the holding company into the stock ci 
the Consolidated cannot affect his right to join in the bill. The fraud in 
inducing the investment in the stock of the holding company is the 
gravamen of the complaint. The right to recover is not dépendent up- 
on whether there was or was not a subséquent conversion of the wrhole 
or any part of the stock of the holding company into the holdings of 
the Consolidated. The right to maintain the suit rests, not upon the doc- 
trine of cancellation, but upon the necessity of avoiding a multiplicity 
of suits. It is a matter of indifférence whether Smith converted or 
did not couvert his original holdings. As in the case of those who did 
couvert no cancellation is necessary, the relief to be afïorded to Smith 
and the relief of the others who did convert is exactly the same, and 
the injury doue him is the resuit of the same conspiracy that injured 
the others, and is established by the same évidence. He is theref ore a 
proper party to the suit. 

We inquire next whether there is any justification for the classifica- 
tion of thèse plaintitfs into two groups, who hâve no right to unité in 
one bill to avoid a multiplicity of suits. The classification séparâtes the 
plaintiffs who bought stock prior to the conspiracy and those who 
bought thereaîter. This distinction might be important if those who 
bought the stock before the conspiracy had not purchased additional 
stock after the conspiracy. But each of the plaintiffs in this suit did 
purchase stock after the conspiracy was f ormed, and each was induced 
to do so by the fraudulent practices of the respondent in carrying out 
the conspiracy. That fact appears to me décisive of their right to unité 
in this bill. It makes the séparation into two groups purely artificial 
and without justification in any principle of law or of equity. The 
only relief the equity coiirt under this bill needs to give is damages, 
and there is no reason which prevents the court from awarding dam- 
ages as to stock purchased after the conspiracy ; the parties being rem- 
ediless as to stock purchased before the conspiracy. The fact that 
some of the stock purchased after the conspiracy was entered into was 
bought in 1904 and some in 1905 and 1906 is of no significance, so 
far as the right to maintain the suit is concerned. 

It is to be noted on the subject of parties that "it is not necessary 
that each of the parties should be interested in ail of the questions." 
See Dixie Pire Insurance Co. v. American Conf ectionery Co., 124 
Tenn., 247, 292, 136 S. W. 915, 34 L. R. A. (N. S.) 897, and the au- 
thorities there cited. 

In Curran v. Campion, 85 Fed. 67, 70, 29 C. C. A. 26 (1898), a case 
in the Eighth Circuit, Judge Sanborn said : 

"No blU is multifarious wMch présents a common point of Utigation, the 
décision of wliich wlll affect the whole subject-matter, and will settle the 
rights of ail the parties to the suit, and that It is not indispensable that ail 
the parties should hâve an interest in ail the matters contained in the suit 
but it is su£Scient if each party bas an interest in some material matters in- 
volved in the suit, and they are connected with the others." 
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In 16 Cyc. 251, in referring to the rule that a bill is objectionable as 
being multifarious if it unités distinct matters, it is said: 

"This rule must, howeYer, be conflned to bills presenting several distinct 
objects, for It Is not necessary that each defendant's Interest should extend 
to ail the matters of a blU wlth a single gênerai objeet ; it is sufficient If each 
défendant is Interested in some matter involved wMch is connected with the 
others." 

The cases cited support the rule. Truss v. Miller, 116 Ala. 494, 22 
South. 863; Booth v. Stamper, 10 Ga. 109; Worthy v. Johnson, 8 
Ga. 236, 52 Am. Dec. 399; Unz v. Prescott, 144 Mass. 505, 11 N. E. 
923 ; Curran v. Campion, 85 Fed. 67, 29 C. C. A. 26; Kelley v. Boettch- 
er, 85 Fed. 55, 29 C. C. A. 14. 

I pass to the considération of the question whether equity should dé- 
cline to assume jurisdiction because each plaintiff has his remedy at 
law for the damages to which he is entitled. The mère fact that each 
has his remedy at law is not sufficient to shut him out of equity un- 
less the remedy at law is adéquate. According to the Suprême Court 
of the United States, "it is not enough that there is a remedy at law" 
unless it is "as practical and efficient to the ends of justice and its 
prompt administration as the remedy in equity." Boyce v. Grundy, 3 
Pet. 210, 215, 7 L. Ed. 655 (1830). In Gruickshank v. Bidwell, 176 
U. S. 73, 81, 20 Sup. et. 280, 44 L. Ed. 377, Mr. Chief Justice Fuller 
said: 

"Inadequacy of remedy at law exists where the case made demands pre- 
Tentive relief, as, for instance, the prévention of multiplicity of suits." 

In 11 Am. & Eng. Encyc. of Law, 200, the adequacy of the légal 
remedy is considered, and it is said : 

"The construction given to thls phrase by the courts requires that the rem- 
edy at law must be as practical and efficient as the remedy afforded by chan- 
cery in order to exclude the latter from jurisdiction. • » » The fact that 
by proceedlng in equity a multiplicity of suits might be avoided is deemed 
sufficient to make it more practical and efficient than the légal remedy, though 
In other respects the latter mlght offer ail the advantages of the former." 

And in 16 Cyc. 41, it is said: 

"The existence of a remedy at law does not deprive equity of jurisdiction 
nnless such remedy be adéquate." 

By this is meant that it must be clear, complète, and "as practical 
and efficient to the ends of justice and its prompt administration as the 
remedy in equity." And on page 42 of the same volume it is said : 

"The greater promptness of the remedy in equity is often given as a rea- 
8on for sustaining its jurisdiction. This does not mean promptness In ad- 
ministration, depending on the state of the calendar, nor does it mean that 
the progress of a suit in equity is inherently more speedy, for, on the contrary, 
such progress has been generally and notorlously slow. It relates rather to 
dlrectness of remedy and the avoidance of circuity of action and multiplicity 
of suits." 

I think it is plain, under the authorities, that the remedy at law, un- 
der the circumstances of the case, is not adéquate. It is made inadé- 
quate by the necessity of avoiding 38 distinct and separate actions at 
215 F.— 31 
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law, ail growing out of the single conspiracy into which the respondent 
entered as against each of thèse plaintiffs. 

This brings me to consider whether a mare community of interest, 
such as exists in this case, is sufficient to justify thèse plaintiffs in join- 
ing in this suit. 

The leading authority in this country upon equity jurisprudence has 
been for many years the great work of Mr. Pomeroy's. In that work 
this subject has been very fully considered, and the conclusion arrived 
at is not in accord with that which the majority of the court announce 
in the case at bar. 

The first édition of Pomeroy's work appeared in 1881, and in it he 
announced in section 257 that a community of interest in the subject- 
matter of the suit was sufficient to justify many plaintiffs uniting in a 
suit against a single défendant in order to'avoid a multiplicity of suits, 
although each was entitled to légal redress in the common-law court. 
He illustrated his doctrine by the cases which hold that a number of in- 
dividual proprietors of separate and distinct parcels of land, who hâve 
ail been interfered with and injured in the same gênerai manner with 
respect to their particular lands by a private nuisance, so that they ail 
hâve a similar claim for légal redress against the author of the nui- 
sance, may unité in a single suit. There exists in such cases no privity 
between the parties, no common interest or bond which bears the slight- 
est resemblance to privity, and the parties are injured in unequal 
amounts, and yet there exists a sufficient community of interest in the 
subject-matter of the suit to enable the court to exercise its jurisdic- 
tion on behalf of the united plaintiffs. The second édition of his work 
appeared in 1892, and it contains the identical statement on this sub- 
ject which appeared in the first édition. The third édition was pub- 
lished in 1905, 13 years after the Tribette Case, upon which the ma- 
jority opinion lays so much stress, was decided. In that édition, which 
is the last which has appeared, the doctrine is stated as f ollows : 

"Under the gréa test diversity of circumstances and the gréa test variety of 
claiins arising from unauthorized public acts, private tortious acts, invasion of 
property rights, violation of contract obligations, and notwithstanding the 
positive déniais by some American courts, the weight of authority Is simply 
overwhelming that the jurisdiction may and should be exereised, either on be- 
half of a numerous Dody of separate claimants against a single party or on 
behalf of a single party against such a numerous body, although there is no 
'common title' nor 'community of right' or of 'interest in the subject-matter' 
among those Individuals, but where there is and because there is merely a 
community of interest among them in the questions of law and fact involved 
in the gênerai controversy, or in the klnd and form of relief demanded and 
obtained by or against each individual member of the numerous body. In a 
majority of the decided cases, this community of interest in the questions at 
Issue and in the klnd of relief sought has originated from the fact that the 
separate claims of ail the individuals composing the body arose by means of 
the same unauthorized. unlawful. or Illégal act or proceeding. Even this ex- 
ternal feature of unity, however, has not always existed and is not doemed 
esseutial. Courts of the highest standing and ability hâve repeatedly inter- 
fered and exercise this jurisdiction, where the Individual claims were not only 
regally separate, but were separate In time and each arose from an entirely 
separate and distinct transaction, simply because there was a community of 
Interest among ail the claimants in the question at issue and in the remedy." 
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In 16 Cyc. 247, the law is stated as f oUows : 

"The fact that différent matters and demands arose out of the same trans- 
action or séries of transactions may render it convenient to dispose of them 
together, and therefore a bill unlting them ail will be proper. The particu- 
lar reqnisites to a Joinder on thls ground are stated vaiiously. A fréquent 
statement Is that différent causes arising out of the saine transaction may be 
joined when ail the défendants are interested in the same claim of right and 
the relief sought is of the same gênerai character. Again it is said that caus- 
es may be joined if they arise out of the same transaction or séries of trans- 
actions forming one course of deallng and al! tending to one end and if one 
connected story can be told of the whole. Where such common origin leads 
to a conimingling of controversies, their joinder in a suit to which ail con- 
cerned are parties becomes necessary. Perbaps no more definite test can be 
safely proposed than that of convenience in adjudicating the whole matter 
arising from its common origin. The most fnmiliar application of the rule 
is douhtless in the case of bills erobracing différent injuries and demanding 
varied relief, ail growing out of a single frandulent scheme; suoh bills being 
sustained whether directed agalnst one défendant or against several partici- 
pating in the fraud." 

The majority opinion, in declining to accept the doctrine as stated by 
the authorities above mentioned, refers to the fact that in Beach on In- 
junctions, in High on Injunctions, and in Bliss on Code Pleading a dif- 
férent principle is announced. 

In Beach on Injunctions (Ed. of 1895) § 543, the matter is disposed 
of in a brief paragraph in which the principle adopted in the majority 
opinion is announced and supported by the citation of the case of Tri- 
bette V. IlHnois Central R. Co , decided three years before in the Su- 
prême Court of Mississippi. Tlie only other case the author cites is a 
Massachusetts one (Cadigan v. Brown, 120 Mass. 493, 495). An exam- 
ination of that case shows that there is not a word in it which supports 
or lends countenance in the remotest degree to the doctrine which the 
majority opinion adopts. On the contrary, the case was one in which 
the several plaintiflfs holding their rights under distinct titles and to 
separate lots abutting on a passage way were allowed because of their 
community of interest to maintain their bill in equity to restrain a pri- 
vate nuisance. The court said : 

"The plaintiffs, though they hold their rights under separate titles, hâve 
a common interest in the subject of the bill. They are affected in the same 
way by the acts of the défendants, and seeli the same remedy against them. 
There is no danger of confusion In the trial or of Injustice to the défendants 
from the joinder of the plaintiffs ; but the rights of ail parties can be ad- 
Justed in one decree, and a multiplicity of suits is prevented. We are there- 
fore of opinion that this ground of demurrer cannot be sustained." 

High on Injunctions, § 65a, states that : 

"It is to be observed that, In order to justify relief by Injunctfon for the 
prévention of a multiplicity of suits, there must be sorae common subject- 
matter of controversy or some common right or interest therein, and that 
without this a mère community of interest in the questions of law and fact 
to be determined constitutes no basis for équitable relief." 

Mr. High, like Mr. Beach, does not review the authorities or exam- 
ine into the subject at length. The only cases which he cites are Trib- 
ette V. I. C. R. Co., 70 Miss. 182, 12 South. 32, 19 ,L. R. A. 660, 35 Am 
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St. Rep. 660; Ducktown Sulphur, C. & I. Co. v. Fain, 109 Tenn. 56, 
70 S. W. 813; and Turner v. City of Mobile, 135 Ala. 73, 33 South. 
132. 

Bliss on Code Pleading, § 76, to which référence has been made, con- 
tains no discussion or allusion to the jurisdiction of the courts of equity 
or to the right of parties to unité in one suit in equity in order to 
avoid a multiplicity of suits. He is discussing the right of parties to 
unité in a suit under the Code, and he states that ail who wonld unité 
must be interested in the subject of the action and in the relief He 
goes on to defàne what is meant by the phrase "subject of the action," 
which is used in the dififerent parts of the Code, and states that in gên- 
erai it is the matter or thing concerning which the action is brought. 
And he illustrâtes his meaning by saying that, if two or more owners 
of mills propelled by water are injured by an obstruction above that 
interfères with the downflow of the water, they cannot unité in an ac- 
tion for damages under the Code, as they are without a common in- 
terest. 

The case of Tribette v. Illinois Central R. Co., 70 Miss. 182, 12 
South. 32, 19 L. R. A. 660, 35 Am. St. Rep. 642 (1892), seenis to be the 
chief authority in support of the principle upon which the majority 
opinion is based. In that case a number of différent owners of prop- 
erty destroyed by fire from sparks emitted by an engine of the Com- 
pany sued separately to recover damages for their respective luss- 
es occasioned by the fire, alleged to hâve resulted from the de- 
fendant's négligence. Thereupon a bill in equity was filed by the 
railroad Company to enjoin the prosecution of the suits upon the 
ground that they ail grew out of the same occurrence and depend- 
ed for their solution upon the same questions of law and fact, and 
to prevent a multiplicity of suits and the vexation and harassment 
conséquent thereon. The bill was dismissed; the court writing an 
elaborate opinion in which authorities were examined and the conclu- 
sion reached that a mère community of interest "in the questions of 
law and fact involved in the gênerai controversy, or in the kind and 
form of relief demanded and obtained by or against each individual 
member of a numerous body," is not sufïicient to justify the interposi- 
tion of chancery to settle in one suit the several controversies. The 
court admitted that its conclusion was contrary to the doctrine set 
forth in Pomeroy's work, but it declared with a good deal of emphasis 
that it was satisfied that that distinguished writer was wrong and was 
not supported by the authorities which he cited. In taking this position 
the court was compelled to overrule an earlier case which it had decid- 
ed, that of Pollock v. Okolona Savings Institution, 61 Miss. 296, de- 
cided in 1883. But it is important to observe that the Tribette Case 
not only failed, as we hâve seen, to cause Pomeroy to withdraw his al- 
leged erroneous doctrine but that it has itself been absolutely repudiat- 
ed and overthrown by the court which decided it, and that not once but 
a number of times. In 1902 in Illinois Central Railroad Co. v. Garrisor, 
81 Miss. 257, 32 South. 996, 95 Am St. Rep. 409 the court began by 
"distinguishing" the case, and in 1903, in Crawtord v. Railroad Co., 
83 Miss. 708, 36 South. 82, 102 Am. St. Rep. 476, it was flatly over- 
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niled, and the doctrine of the earlier Pollock Case was reasserted. 
The Chief Justice writing the opinion said : 

"We thlnk the doctrine announced by Ponieroy Is sound and clearly estab- 
lisbed by the best-considered modem cases." 

In 1904 the question came again before the same court in Tisdale 
V. Insurance Cos., 84 Miss. 709, 36 South. 568, and the doctrine of 
Pomeroy was accepted. In 1907 the matter was again before the 
court in Whitlock v. Yazoo, etc., R. Co., 91 Miss. 779, 784, 45 South. 
861, with a Hke resuit. Once more in 1909 it came up again in Ship 
Island Railroad Co. v. Barnes, 94 Miss. 484, 48 South. 823, also with 
a like resuit; the court saying: 

"This court bas in many cases recently most carefuUy re-exaniined this 
wbole subject, and bas re-established the doctrine announced in Pollock v. 
Okolona Savings & Trust Co., and ovenuled the case of Tribette v. I. C. 
Railroad Co." 

The Mississippi court in Cumberland Téléphone & Telegraph Co. 
V. Williamson, 101 Miss. 1, 57 South. 559 (1910), again reversed 
itself, overruling the cases which overruled the Tribette Case and re- 
establishing the doctrine of the làtter case. Each time the personnel 
of the court changes the position of the court on this question seems 
to change with it. 

The Tribette Case, soon after it was decided, was followed by the 
Suprême Court of Alabama in Turner v. City of Mobile, 135 Ala. 73, 
33 South. 132 (1902), a case also relied upon in the majority opinion 
in the case at bar. But in the subséquent case of Southern Steel Co. 
V. Hopkins, 157 Ala. 175, 190, 47 South. 274, 20 L. R. A. (N. S.) 848, 
131 Am. St. Rep. 20, 16 Ann. Cas. 690 (1908), the Tribette Case is re- 
pudiated in the Alabama court in like manner as we bave seen it was 
in the Mississippi court. The Alabama court said : 

"The case, however, of Tribette v. Railroad Co., 70 Miss. 182, 12 South. 32, 
19 L. B. A. 660, 35 Am. St. Rep. 642, Is directly opposed to our views. That 
case we consider as overruled by the subséquent one in the same court of 
Hightower & Crawford v. Railroad Co., 83 Miss. 708, 36 South. 83, 102 Am. 
St. Rep. 476, in which the court expressly approves the view repudiated in 
the Tribette Case. It is said in the Hightower Cases, 'We think the doctrine 
announced by Pomeroy is sound and clearly establlshed by the best-consid- 
ered modem cases.' After this répudiation of the Tribette Case, by the Su- 
prême Court of Mississippi, we wlll not follow the reasoning of the opinion 
In that case to point out Its deflection from, and opposition, in our opinion, 
to, the ancient as wel! as modem view of the extent of the jurisdlction of 
courts of equlty in référence to multipllclty of suits. That jurisdlction is too 
well establlshed and too benelieent, when wisely exercised, to be any longer 
called In question. It would be a strange casus in juridical évolution to meet 
the needs of society if there was no remedy agalnst a party being vexatiously 
prosecuted at the same time by over 7,000 separate invalld clalms held by 
Insolvent plaintifCs, as in the Sheffield Waterworks Case, L. B. 2 Chan. 8, 
when each case is founded on the same facts, and when it is alleged and ad- 
mitted, by the objection to the jurisdlction, that there is a défense common 
to ail the claims. It is to avoid the monstrosity of such a resuit that the 
court of chancery extends its plenary jurisdlction to stay the proceedings at 
law until the question of liablllty can be determlned Va one suit, and there- 
fore we hold that the blll lu the case was well flled." 



486 215 FEDERAL REPORTEE 

In a récent case the Suprême Court of Alabama again reversed 
itself, overruled Southern Steel Ce. v. Hopkins, and announced its ad- 
hésion to the doctrine of Turner v. Mobile. "We therefore conclude," 
the court says, "to adhère to the former doctrine," although "it is not 
to be doubted that there are many high authorities to the contrary." 
And the court goes on to concède that "the text announced by Mr. Pom- 
eroy," in what it calls his "inestimable work," "has been followed in a 
great number of adjudicated cases, and probably in the majority of 
the cases in which the exact proposition involved has been passed upon." 
Roanoke Guano Co. v. Saunders, 173 Ala. 347, 56 South. 198, 35 L,. 
R. A. _(N. S.) 491 (1911). But the opinion in the Roanoke Case is to 
my mind neither convincing nor persuasive. The vacillation of the 
court on this subject impairs to some extent the weight which might 
otherwise be accorded to its judgment. 

In 1902 the Suprême Court of Tennessee followed the Tribette Case 
in Ducktown Sulphur, Copper & Iron Co. v. Fain, 109 Tenu. 56, 70 S. 
W. 813. In the latter case a copper company had been sued by numer- 
ous persons for a tort committed by kilîing trees and végétation with 
copper smoke. It was held that mère community of interest in the 
questions of law and fact was not a ground for the interposition of 
chancery to settle in one suit the several controversies. But in 1910 
the same court had the subject again under considération with a resuit 
suggestive of that which we hâve seen was reached in Mississippi and 
in Alabama. In Dixie Fire Insurance Co. v. American Confectionery 
Co., 124 Tenu. 247, 136 S. W. 915, 34 L. R. A. (N. S.) 897, a bill in 
equity was held not demurrable but good in order to avoid a multi- 
plicity of suits upon the f ollowing f acts : Five Insurance companies 
separately issued policies on a manufacturing plant; one company in- 
sured only the machinery, another insured the machinery and stock, 
another one issued a policy on the machinery and a separate policy on 
the stock, another issued a policy upon the building, machinery, and 
office fixtures. The policies were différent as to their dates, thqjr 
amounts, the property insured, and the name of the insurer, but were 
otherwise identical. The questions of défense were common to ail the 
parties. The défenses were : Misrepresentations in procuring the poli- 
cies ; the keeping of explosives by the insured, in violation of the poli- 
cies ; and certain other alleged violations of the conditions of the poli- 
cies which need not be mentioned. The court sustained the right of 
equity to assume jurisdiction in order to prevent a multiplicity of suits. 
According to the language of the court its right to assume jurisdiction 
was "not based on the postulate that the court of law is without juris- 
diction, but simply on the ground that a multiplicity of suits would be 
thereby prevented, and that in such prévention both the public and 
private interest would be subserved." 

The length of this opinion precludes examination of thèse sev- 
eral cases in détail. It is remarkable that we shoûld find such a séries 
of décisions of affirmations and reversais as thèse cases présent. There 
seems to be a great confusion of thought upon the subject and a f all- 
ure to accurately distinguish the cases to which Pomeroy's rule is 
applicable from the cases to which it is not applicable. There are 
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cases of négligence to which Pomeroy's rule has no application. See 
Pomeroy, Equity Jurisprudence (3d Ed.) § 2511/2- Eû^ there are cer- 
tain cases of négligence to which the rule is clearly applicable. As has 
been pointed out in 25 Harvard Law Review, p. 559 (1912): 

"If the complainant présents to the equity court an issue of contrlbutory 
négligence or of damages, with each défendant, so that no simplification 
would resuit froni a single trial Pomeroy's rule does not apply, but where a 
single issue is presented by the complainant's alleging absence of négligence 
on his part, jurisdiction should be taken. But courts failing to appreciate 
this distinction hâve neglected Pomeroy's rule altogether. It is to be re- 
gretted that the Alabama court, in overruling a former décision based on 
Pomeroy's rule, nevertheless répudiâtes the rule." 

I hâve referred to the négligence cases, not because Pomeroy's rule 
is confined to that class of cases, for clearly it is not. But to point out 
that the rule is not applicable to al! négligence cases and that the fail- 
ure to recognize that fact has led to a confusion of ideas and to the re- 
jection of the rule itself by some courts which hâve failed to recognize 
its proper limitations. 

The Suprême Court of the United States has never denied that a 
community of interest in the questions of law and fact involved will 
suffice to support a bill filed to avoid a multiplicity of suits. Indeed, 
in Haie v. Allinson, 188 U. S. 65, 78, 23 Sup. Ct. 244, 252, 47 L. Ed. 380 
(1903), the court, speaking through Mr. Justice Peckham, said: 

"We are not disposed to deny that jurisdiction on the ground of preventing 
a multiplicity of suits may be exercised in many cases in behalf of a single 
complainant against a number of défendants, although there is no common 
title nor community of right or interest in the subject-matter among sucû 
défendants, but where there is a community of interest among them in the 
questions of law and fact involved in the gênerai controversy." 

And in Bitterman v. Louisville & Nashville Railroad Co., 207 U. 
S. 205, 226, 52 L. Ed. 171, 12 Ann. Cas. 693 (1907), in sustaining a 
bill claimed to be multifarious because of misjoinder of parties and 
causes of action, the same court said : 

"The acts complained of as to each défendant were of like character, thelr 
opération and effect upon the rlghts of the complainant were identical, the 
relief sought against each défendant was the same, and the défenses which 
might be interposed were common to each défendant and involved like légal 
questions." 

In 1890, in a case in the Circuit Court of the United States, Mr. 
Justice Harlan, in Osborne v. Wisconsin Central R. Co., 43 Fed. 824, 
declared that a community of interest in the questions of law and fact 
was sufficient to give jurisdiction to a court of equity in order to avoid 
à multiplicity of suits. And see Illinois Central R. Co. v. Caffrey (C. 
C.) 128 Fed. 770 (1904), where it is said that "a common interest in 
the questions to be litigated" is sufficient ground for coming into eq- 
uity to avoid a multiplicity of suits. 

I rest my dissent in this case, without going further into the author- 
ities upon the doctrine announced in Pomeroy and which has not been 
successfuUy challenged, and in my opinion cannot be, that a commu- 
nity of interest in the questions of law and fact involved is sufficient to 
support a bill filed to avoid a multiplicity of suits. The cases which 
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support this view are sound in principle and accord with the weight of 
authority. 

But there remain other phases of the subject to which brief référence 
should be made. 

In Equitable Life Assurance Society v. Brown, 213 U. S. 25, 51, 29 
Sup. Ct. 404, 53 L. Ed. 682, Mr. Justice Peckham said : 

"Complalnant also claims jurlsdlction In eguity on the ground that such an 
action will prevent a multipUcity of suits. But this Is not a case for the ap- 
plication of the doctrine. ♦ * • It does not rest with complainant to urge 
as a foundation for his suit that the défendant niay thereby be saved a mul- 
tipllcity of suits by other parties when the défendant raises no objection to 
such possible suits and urges no such ground for jurisdiction in equity of 
the complainant's suit." 

The référence to this décision in the majority opinion in the case at 
bar seems to indicate that it is understood as laying down the proposi- 
tion that the right to corne into equity to avoid a multipUcity of suits 
is simply a privilège which equity accords to a party against whom a 
multiplicity of suits may be brought. I do not so understand the Su- 
prême Court ; neither do I understand that any such principle is estab- 
lished in equity jurisprudence. In the case in the Suprême Court there 
was a single plaintiflf suing a single défendant to assert a claim for which 
he had an adéquate remedy in a common-law court, which he could as- 
sert in a single action. It may be conceded that there is no précèdent in 
the books which would allow a single plaintiff to file a bill in equity to 
avoid a multiplicity of suits under such circumstances. The law is 
clearly well established that under such circumstances the bill cannot be 
filed. In the case in the Suprême Court the défendant was not ask- 
ing the court to protect him against a multiplicity of suits, and the 
plaintiff was not asking to be himself protected against a multiplicity 
of suits, as he could in a single action at law dispose of the whole con- 
troversy. Nevertheless he was undertaking to invoke the doctrine in 
behalf of numerous parties who had not joined in the suit and there- 
fore were not in court claiming the privilège for themselves. If they 
had joined him in the suit, and if the matter could not hâve been dis- 
posed of in a single action at law, then it would hâve been an entirely 
différent matter. In the case at bar it does not f ollow that, because the 
défendant Huntington is not asking to be protected from separate suits 
being instituted against him by thèse plaintiffs, they hâve no right to 
unité in one action their légal demands against him. On the contrary, 
the rights of the plaintiffs are wholly independent of the défendant 
Huntington's wishes. In 16 Cyc. 64, the rule is stated: 

"The jurisdiction Is exercised, however, either to protect the right of one 
asserted against many, or the rights of many against one. In spite of sonie 
authority to that effect that it is only the person who would otherwise be 
subjected to a multiplicity of suits who can malntain the bill, the rule is that 
either party may invoke the jurisdiction." 

And in Pomeroy, § 269, of the Third Edition, it is also said : 

"That the overwhelmlng weight of authority effectually disposes of the 
nile laid down by some judges as a test, that equity will never exercise Its 
jurisdlctloE to prevent a multiplicity of suits, unless the plaintlfC or each ot 
the plaintiffs Is himself the person who would necessarlly, and contrary to 
hls own wlU, be exposed to numerous actions or vexatious lltigatlon. * • • 
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Thls position Is opposed to the whole course of décision, • • • from the 
earliest perlod down to the présent tlme." 

The case of Curriden v. Middleton, decided in the Suprême Court 
of the United States on March 16, 1914, is not in conflict with the con- 
clusion at which I hâve arrived. That was a bill in equity filed against 
three défendants to compel them to make restitution to the complain- 
ant by paying him the amounts of money which he had paid out in re- 
liance upon the fraudulent représentations of Middleton, who was al- 
leged to hâve entered into a conspiracy with the other two to defraud 
him. The complainant did not con.e into equity to avoid a multiplicity 
of suits. His claim was one which could be disposed of in a single ac- 
tion at law, and he could at his option join ail the alleged conspirafors 
as défendants in the one action at law. There was no possible basis 
for the maintenance of the suit upon such a state of facts and the 
Suprême Court dismissed the bill. The plaintiffs in the case at bar 
corne into equity to avoid a multiplicity of suits. They cannot unité in 
a single action at law, but would hâve to bring 38 separate actions. 
The two cases are absolutely unlike. In the Curriden Case there was 
no multiplicity of suits to be avoided. 

Courts of equity, of course, hâve no jurisdiction to give damages 
when damages constitute the sole ground for the bill. Bispham's Eq- 
uity (8th Ed.) p. 52. But the equity court has jurisdiction to give dam- 
ages where the recovery of damages is not the sole purpose of the bill, 
the suit being f ounded upon some équitable principle such as the avoid- 
ance of a multiplicity of suits. Story's Equity Jurisprudence, § 796. 

It may be said that for equity to assume jurisdiction is to deprive 
the défendant of his common-law right to a trial by jury. The an- 
swer, however, is that he has no such right except in cases where the 
remedy at law is adéquate. For reasons stated, the remedy at law in 
this case is not adéquate, and therefore his right to a jury trial dœs 
not exist. Oelrichs v. Spain, 15 Wall. 211, 228, 21 L. Ed. 43 (1872). 

The prévention of a multiplicity of suits was said by Chancellor 
Kent in Brinkerhofif v. Brown, 6 Johns. Ch. (N. Y.) 151 (1822), to be 
"a very favorite cbject" with a court of chancery. Moreover, tbe 
wrongs complained of in the case at bar originated in f raud, and such 
wrongs from the earliest times down to the présent hâve appealed with 
peculiar force to the conscience of chancellors. This court should 
overrule the demurrer to the bill and retain jurisdiction of the suit, 
if it can do so according to the established rules of equity jurispru- 
dence. I find nothing in the rules of equity which requires this court 
to dismiss the bill. It has been filed to avoid a multiplicity of syits 
There is a community of interest in the questions of law and fact which 
are involved which justifies the court in retaining jurisdiction of the 
suit. Ail the plaintiffs hâve been defrauded by the acts of the re- 
spondent in inducing them to buy the stock of a certain corporation. 
The fraudulent conspiracy has afïected each of them in the same way 
and can be shown by the same évidence. ' The relief to be afïorded to 
each is the same. 

I therefore think the action of the court below in dismissing the bill 
should be reversed. 
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CHICKERING et al. v. CHICKERING & SONS et al. 

(Circuit Court of Appeals, Seventh Circuit April 14, 1914.) 

No. 2012. 

1. Teade-Mabks and Trade-Names (§ 73*) — Infbinoement — TJsk or Familt 

Name. 

What ever confusion to the public and injury to complainants résulta 
from a lawful use by défendants of their own name in open, fair, and 
legitimate compétition must be suffered; défendants only being responsi- 
ble for the abuse of their right and for any unlawful use of the name and 
acts of unfalr compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. § 73.*] 

2. Tkade-Mabks and Trade-Names (§ 73*)— Technical Trade-Mabk — Sue- 

NAME. 

A surname Is not the subject-matter of a valid technical trade-mark, 
since It cannot be a clear distinguishing mark on goods, but by appropria- 
tion and aetual exclusive use it may, in the course of time, corne to de- 
note the product of a particular person, factory, or business, and acquire 
a seeondary signification which, when established, may be the subject- 
matter of an exclusive right. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84; Dec. Dig. § 73.* 

Right to use one's own name as trade-mark or trade-name, see note to 
R. W. Kogers Co. v. Wm. Rogers Mfg. Co., 17 C. G. A. 579 ; Kathreiner's 
MalzkafCee Fabrlken Mit Beschraenkter Haftnng v. Pastor Kneipp Medi- 
cine Co., 27 C. 0. A. 357; Borden Ice Cream Co. v. Borden's Condensed 
Milk Co., 121 C. C. A. 205.] 

3. Tbade-Makks and Trade-Names (§ 73*) — Familt Name — Chickering. 

The Word "Chickering," while a famlly name having been assoclated 
with pianos manufactured and sold by Jonas Chickering and his succes- 
sors slnce 1823, thereby acquired a seeondary signification which might 
be the subject-matter of a valid trade-mark so as to entitle his succes- 
sors In the business to protect the same against its use by others of the 
same name In such a manner as to Indicate that there were two kinds of 
"Chickering" piano^ of which theirs was one. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84; Dec. Dig. § 73.*] 

4. Tbade-Maeks and Tbade-Names (§ 97*) — Peopeb Name — Infeingement — 

Injunction. 

Ordlnarily, when a proper name has acquired a seeondary signification 
which is entitled to protection as a trade-name, the relative rights of 
the parties may be adjusted by compelUng those who may use the name 
in its prlmary sensé to accompany such use by a clear and positive state- 
ment negativing any connection between them and those having the ex- 
clusive right in such seeondary signification of the name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 110, 111 ; Dec. Dig. § 97,*] 

5. Teade-Maeks and Teade-Names (§ 97*) — Pboper Name — Infeingement — 

Injunction. 

"Where complainants were entitled to the exclusive use of the word 
"Chickering" as applled to pianos in the seeondary signification of such 
name as a trade-name and -défendants were entitled to use the name in 
the same business because it was their own proper name, and it was im- 
possible for défendants, as a commercial proposition, to add to the name 

•For other cases see same toplo & 8 numebe In Dec. & Am.. Diga. 1907 to date, & Rep'r Indexes 



CHIOKEEING V. CHICKEEING & SONS 491 

on the fall board of pianos a statement negativlng any connection be- 
tween défendants and those entltled to use the name as a trade-name, 
tlie court properly required défendants to adopt a new name for ail 
thelr pianos, and add to the name so adopted a statement that the pianos 
were "made by" défendants. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 110, 111 ; Dec. Dig. § 97.*] 

6. Tbade-Mabks and Tbade-Names (§ 9T*) — Use of Family Name — Injuno- 

TION — SCOPE. 

Where complainants had acqulred the sole right to the use of the word 
"Chlckering" in Its secondary signification as a trade-name in the piano 
business, and were the successors in business of the original Chlckering, 
while défendants, whose nanies were Chlckering, were but grandsons of a 
brother of the original Chlckering who started the piano business, nel- 
ther of défendants' ancestors, nor any of the common ancestors of both 
parties, having had anything to do with the business, défendants were 
properly enjoined against advertising that they were the only Chickerlngs 
manufacturing pianos, or that the défendants' were the only pianos made 
by a Chlckering. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 110, 111 ; Dec. Dig. § 97.*] 

7. Tbade-Makks and Tbade-Names (§ 85*) — Pbotection — Eight to Equita- 

ble Relief. 

Complainants' predecessors, who were solely entitled to the use of the 
name "Chlckering" as a trade-name for pianos, though located in Massa- 
chusetts, incorjjorated In 1886 under the laws of New York because un- 
der the New York laws they could retain the flrm name "Chlckering & 
Sons" without words Indicatlng incorporation. After the death of the 
last descendant of the original Chickoring, a siiecial charter was obtained 
in 1901 from the Massachusetts Législature, not obtalnable nnder the gên- 
erai corporation act, creating the Massachusetts corporation unrler the 
name "Chlckering & Sons," but, notwithstanding such incorporation, com- 
plainants continued to use the expression "Rlessrs." Chlckering & Sons, 
both before and after the sale of the business to the American Piano 
Company in 1908. Beld, that none of such acts were so material to the 
public as to deprive complainants of thelr rlght to relief in equlty agalnst 
défendants' alieged infringement of the name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94 ; Dec. Dig. § 85.*] 

8. Tbade-Mabks and Teadb-Names (§ 85*) — Infbingement — Rigitt to Relief. 

Where the name "Chlckering" as applied to pianos had acqulred a sig- 
nification apart from the origln of the goods Indicatlng quality, and com- 
plainant American Piano Company succeeded to the exclusive rlght to 
the use of such name as a trade-name, its continulng to use the name 
"Chiclcering & Sons" on the fall board and name plate of pianos manu- 
factured and sold by it after it had acqulred the business of the Chlcker- 
ing corporation was not such a fraud on the public as would deprive it of 
the rlght to'protect the name agalnst infringement. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. I 94 ; Dec. Dig. § 85.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Christian C. Kohl- 
saat, Judge. 

Suit by Chickering & Sons and another against Cliflford C. Chicker- 
ing zrd others. From a decree awarding a perpétuai injunction and 

•For other cases see eame topic & S nximbeh In Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexe» 
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an accountîng of the profits in a suit for unlawful compétition, défend- 
ants appeal. Modified and affirmed. 
See, also, 198 Fed. 958. 

Wm. D. McKenzie, of Chicago, 111., for appellants, 
Charles S. Holt, of Chicago, 111., for appellees. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge. This court, on January 6, 1903, affirmed the 
action of the Circuit Court in granting, on July 22, 1902, a temporary 
injonction to protect the complainant Chickering & Sons, a Massa- 
chusetts corporation, against the wrongf ul use of the name "Chicker- 
ing," in and about the manufacture and sale of pianos by défendants 
Clifford C. and Fred W. Chickering, doing business in Chicago under 
the firm name of Chickering Brothers. The facts in the case, the 
relative rights of the parties, and the terms of the injunction are fully 
stated in the opinion then rendered by Judge Jenkins. Chickering v. 
Chickering & Sons, 120 Fed. 69, 56 C. C. A. 475. The légal princi- 
ples there enunciated are confirmed by later décisions both of this and 
of the Suprême Court. 

Thereafter, from time to time, dépositions of witnesses were taken. 
In May, 1911, by supplemental bill, the American Piano Company, a 
corporation organized to acquire the business of several piano com- 
panies, and which, in July, 1908, had succeeded to the entire business 
of Chickering & Sons, except only the claim and cause of action in- 
volved in this suit, was made a co-complainant, and Wallace W. 
Chickering, who had joined his brothers as a member of the firm of 
Chickering Brothers in 1907, a codefendant. The supplemental bill 
set out numerous acts charged to be in violation both of complainants' 
rights and of the injunctional order of 1902. Thereupon, on January 
2, 1912, the court extended the original preliminary injunction so as 
to bind Wallace W. Chickering and to protect the co-complainant, 
and in certain respects made it more spécifie. The case is now again 
before this court on appeal from the decree, entered after full hear- 
ing on April 15, 1913, in the District Court by Judge Kohlsaat, grant- 
ing a perpétuai injunction and referring the cause to a master in chan- 
cery for an account of profits. 

This decree found that the name "Chickering," as applied to pianos, 
had long before the beginning of thèse proceedings corne to designate 
the pianos manuf actured by the complainants and their predecessors ; 
that they had thereby acquired the exclusive right to manufacture and 
sell pianos by the désignation of "Chickering pianos" ; . that the com- 
plainant Chickering & Sons is the owner of ail rights in that behalf 
prior to July 12, 1908, and the complainant American Piano Com- 
pany is such owner, by assignment and succession, since said date ; 
that the défendants had wrongfuUy marked the pianos manufactured 
by them "Chickering Bros," in lettering similar to that used by the 
complainants, until the entry of the preliminary injunction ; that since 
that date and pursuant to the injunction, the style of lettering had 
been changed, the use ol a Maltese cross, tound to be an imitation 
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of one awarded to and used by complainants, had been discontinued 
in their advertising and stationery and the words "Made by Chicker- 
ing Brothers, Chicago," had been substituted for "Chickering Broth- 
ers" on the fall board of the piano, until the order of January 2, 1912, 
had found thèse changes not to be a sufficient compliance with the orig- 
inal injunction, and had tequired other changes. The court further 
found that the défendants had advertised their pianos, and knowingly 
allowed them to beadvertised by dealers under the name of "Chicker- 
ing Brothers Pianos" without marks or words to distinguish them 
f rom complainants' ; that they had issued advertising matter contain- 
ing références to their relationship to the Jonas Chickering family 
and to the former employment of Clifford and Fred in the Boston 
factory ; that thèse statements were calculated to produce confusion 
of défendants' pianos with complainants'; that immediately after the 
death of the last maie descendant of Jonas Chickering, défendants 
had marked their pianos, "The only piano made by a Chickering," 
and after the preliminary injunction of 1902 had forbidden this state- 
ment, they had substituted the statement, "The only Chickerings man- 
uf acturing pianos" ; that défendants' acts hâve resulted in some actual 
purchases of défendants' pianos by persons misled into supposing them 
to be the genuine Chickering pianos, and in extensive confusion and 
uncertainty in thé minds of the public as to the identity and relations 
between the Chickering piano and défendants' piano. 

Thereupon the court perpetually enjoined défendants substantially 
as follows: 

First. From using the word "Chickering" as the name or part of 
the name of a piano. 

Second. From placing said word "Chickering" alone or in combina- 
tion as aforesaid, on any piano not manufactured by the complain- 
ants; provided, however, that this order shall not prevent défendants 
from marking pianos of their manufacture with some other and dif- 
férent name which shall be the same for ail pianos made by défend- 
ants, and adding thereto the words, "Made by Chickering Brothers, 
Chicago," which words "Chickering Brothers, Chicago," shall be of 
the same size and style ; and such letters, relatively to the letters com- 
posing the name of the piano as aforesaid, shall not be larger or more 
conspicuous than the letters composing the words "Chickering Broth- 
ers, Chicago," as shown on the fac simile next below attached. 
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Third, fourth, and fifth. From using or authorizing the use of the 
Word "Chickering," verbally or in writing, to the piano trade or piano 
purchasing public in référence to a piano other than complainants', 
without immediately accompanying it with a statement or distinct in- 
dication that the piano so referred to is not the original Chickering 
piano. 

Sixth. From representing that there are two kinds of Chickering 
pianos, of which défendants' is one. 

Seventh. (a) From representing that the défendants are members 
of or related to the Chickering family by whom the business of com- 
plainants was founded and carried on, or "the only Chickerings man- 
ufacturing pianos," or that the défendants' pianos are "the only pianos 
made by a Chickering," or any words of similar ténor or efïect. 

(b) From representing, without stating or otherwise distinctly in- 
dicating that défendants' pianos are not the original Chickering pianos: 
(1) That they were trained wholly or in part in the Chickering fac- 
tory of complainants ; or (2) that they hâve inherited or acquired, 
or hâve in any manner become possessed of, any portion or degree 
of the genius, skill, or ability of the founder of complainants' busi- 
ness and his descendants. 

Eighth. From ail acts calculated to create in the «lind of any per- 
son of ordinary intelligence the belief or impression that the pianos 
manufactured by the défendants are Chickering pianos, or to create 
in the mind of such person confusion, doubt, or uncertainty as to 
whether défendants' pianos are or are not Chickering pianos. 

Ninth. From in any wise attempting to make use of the good will 
and réputation of the Chickering piano, in putting out, selling, or 
offering for sale any piano not made by the complainants. 

The basis of the appeal is : First, that défendants hâve not been 
guilty of unfair trade; second, that complainants did not corne into 
court with clean hands. 

[1] First. We deem it unnecessary to review the mass of évidence 
bearing on défendants' wrongful acts ; in our judgment, it fully sus- 
tains the findings of fact. While-it is urged on behalf of défendants 
that the spécifie instances of confusion resulting either from défendants' 
Personal wrongdoing or that of dealers are few in number, extending 
over a long period of years, it is not controverted that both before and 
after this suit was begun, défendants' acts were such as to injure 
complainants in the enjoyment of their rights, and that unless re- 
strained they would continue. Défendants' main reliance, in the niat- 
ter of infringement, is on the contention that such confusion is only 
the natural resuit of the exercise by them of their undoubted légal 
right to the use of their own name. Whatever confusion to the pub- 
lic and injury to the complainants resuit from a lavvful use by de- 
fendants of their own name in open, fair, and legitimate compétition 
must be suffered ; défendants, however, are responsible for the abuse 
of their right, for the unlawful uSe even of their own name, for any 
acts of unfair compétition. 

[2] A surname is not the subject-matter of a technical trade-mark. 
This is due to the fact that it cannot be a clearly distinguishing mark 
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on goods, inasmuch as any one bearing the name has a right to use it 
in connection with property of iiis manufacture. It may, however, 
by appropriation and actual exclusive use, in course of time corne to 
dénote, in the minds of the public, the product of some particular 
person or f actory or business, and thus acquire a secondary significa- 
tion. Such a secondary signification, when established, is the sub- 
ject-matter of exclusive right; as Judge Baker said in Hanover Star 
Milling Co. V. Allen & Wheeler Co., 208 Fed. 513, 125 C. C. A. 515: 

"If a dealer marks hls shavlng soap by the family name of 'Williams,' or 
hls aie by the name of the village of 'Stone,' or his starch by the name of 
the hamlet of 'Glenfield,' hls application of the name does not create its only 
meaning; but, if his trade créâtes a new meanlng for the name, then he Is 
entitled to just as fuU protection in the use of that meaning as if that were 
the only one. Others may use the common word in its common meaning, but 
they cannot use it in the particular meaning created by the complainant." 

[3] In this case the proof is undisputed that in the course of the 
years before this suit was begun, Chickering pianos had come to mean 
the product of the business founded in 1823 by Jonas Chickering. 
Therefore, even though the défendants cannot properly be restrained 
from asserting, both in advertisement and on their product, that their 
piano is made by them, Chickering Brothers, they should be enjoined 
from asserting either that it is the "Chickering piano," or that there 
are tv^^o kinds of Chickering pianos of which theirs is one, because, 
to paraphrase the language of this court in Walter Baker & Co., Ltd., 
v. Slack, 130 Fed. 514, 65 C. C. A. 138 (a case cited with approval 
in Herring-Hall-Marvin Safe Co. v. Hall's Safe Co., 208 U. S. 554, 
28 Sup. Ct. 350, 52 L. Ed. 616) : 

"In the market theré were no two Chickering pianos, there was but one, 
and that was the product of Chickering & Sons." 

In re Crosfield & Sons Application, 1910, 1 Ch. 130, Fletcher Moul- 

ton, L,. J., said: 

"It often occurs In trade that by continued lise words get recognized as de- 
noting the goods of a particular flrm. Thèse words may of themselves be un- 
suitable to be chosen as trade-marks, but they bave, in fact, become so. Apart 
from the Trade-Mark Acts there would be nothing to prevent such words (as 
Yorkshire Relish or Worcester Sauce) becomlng trade-marks in the eye of the 
law, and it was an obvlous defect in the earlier législation that it failed to 
give the beneflts of registration to such marks when they had become duly 
established." 

In Registrar of Trade-Marks v. W. & G. Du Gros, Ltd., 83 L. J. Ch. 
1 (House of Lords 1913) Lord Parker said: 

"Independent of any trade-mark législation, whenever a persan uses upon 
or in connection with hls goods some mark which has oecome generally known 
to the trade or the public as his mark, and thus opérâtes to distinguish his 
goods from the goods of other persons, he is entitled in equity to an injunc- 
tlon against the user of the same or any colorable imitation of the same which 
is in any manner calculated to deceive the trade or the public. Equity has 
never imposed any limitation on the kind of word entitled to this protec- 
tion, but in every case it has to be proved that the mark has by user become 
In fact distinctive of the plaintiff's goods." 

Under the présent English trade-mark législation, even a surname 
under exceptional circumstances, and subject to certain rights of oth- 
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ers having the same name, may be registered as a technical trade- 
mark. In re Teofani & Co.'s Trade-Mark, 82 h. J. Ch. 145 ; affirmed 
82 h. J. Ch. 490 (1913). 

The refusai of the English courts to enjotn E. G. Stanley Brins- 
mead from using his full name on' the f ail board of pianos at the 
suit to the old established house of John Brinsmead & Sons, Ltd., 
29 Times Law Rep. 237, affirmed 29 Times Law Rep. 706 (1913), was 
due to the express finding that défendant had not been guilty of 
wrongdoing; that the form in which he placed his name on the fall 
board was conspicuously différent from plaintifïs. While dealers had 
committed frauds in passing off defendant's for plaintifif's pianos, they 
had done this by telling deliberate falsehoods ; défendant had not sug- 
gested or invited thèse wrongs by any act, and therefore was not 
responsible for them. The court said, however: 

"If 'Brinsmead' had been in large characters, and 'E. G. S.' In characters 
which might be overlooked, that would hâve been a dishonest use of his own 
name. Another dishonest use would be if lie had so printed it as to imltate 
the writing and manuer In whlch the plaintiffs had put their name on their 
pianos." 

In other words, because that défendant, unlike the Chickering Broth- 
ers, had done nothing at ail to produce confusion or déception, except 
to use his own name in a very distinctive way, there was no occasion 
for the intervention of a court of equity to enjoin him from passing oiï 
his goods as those of another, and therefore, no need of determining 
just how such wrongful acts would be prevented with due regard to 
the rights of both parties. 

In Howe Scale Co. v. Wyckofï, Seamans & Benedict, 198 U. S. 118, 
25 Sup. Ct. 609, 49 L. Ed. 972, the court found that the défendant had 
not itself done anything to produce confusion, except to use the name 
"Remington" on its machines and in its literature. The decree enjoin- 
ing the use of "Remington," even as part of the name Remington- 
Sholes, "dénies," as the court says, "the right to use the personal name 
rather than aims to correct an abuse of that right. * * * Xhe use 
of two distinct surnames (Remiiigton-Sholes) clearly differentiated the 
machines of défendant from those of complainant. * * * And, in 
our view, defendant's name and trade-mark were not intended or 
likely to deceive, and there was nothing of substance shown in defend- 
ant's conduct in their use constituting unfair compétition, or calling- 
for the imposition of restrictions lest actionable in jury might resuit, 
as may confessedly be done in a proper case." 

The légal principles anounced in each of thèse cases, when applied 
to the totally différent facts in the présent case, far from sustaining 
défendants' contentions, as urged in their behalf, distinctly support 
the decree of the District Court. See, too, Royal Baking Powder Co. 
V. Royal, 122 Fed. 337, 58 C. C. A. 499 ; Williams Soap Co. v. J. B. 
Williams Soap Co , 193 Fed. 384, 113 C. C. A. 310; Donnell v. Safe 
Co., 208 U. S. 267, 28 Sup. Ct. 288, 52 L. Ed. 481 ; Elgin National 
Watch Co. V. Illinois Watch Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. 
Ed. 365; Merriam v Saalfield, 198 Fed. 369, 117 C. C. A. 245; Bag- 
lin V. Cusenier Co., 221 U. S. 580, 31 Sup. Ct. 669, 55 L. Ed. 863; 
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Herring-Hall-Marvin Safe Co. v. Hall's Safe Co., 208 U. S. 554, 28 
Sup. Ct. 350, 52 L. Ed. 616. 

As to défendants' responsibility for the wrongful acts of dealers, the 
rule is well stated in Wolf Bros. & Co. v. Hamilton Brown Shoe Co., 
206 Fed. 611, 617, 124 C. C. A. 409, 415: 

"The appellee conceives that it bas discliarged Its duty and obligation to 
the appellant, and to the public, If it bas used means whlch would excuse it 
f rom the charge of having deeelved its own customers. It says : 'We are not 
concerned with what the retailer does ; we are concerned with how the Ham- 
Uton-Brown Shoe Company sells the shoes.' 

"Such is not the law. If a manufacturer or wbolesale dealer willfuUy puts 
up goods in such a way that the ultlmate purchaser will be deceiyed into 
buying the goods of another, it Is no défense that he does not deceiye and 
bas no intention of deceiving the retailer, to whom he himself aells the goods. 
The question is whether the défendants bave or bave not knowingly put into 
the hands of the retail dealers tbe means of deceiving the ultlmate purchaser." 

See Moxie Co. v. Daoust, 206 Fed. 434, 124 C. C. A. 316. 

The problem, therefore, is how best to conserve complainants' ex- 
clusive right to the "Chickering piano," défendants' right to state that 
their pianos are made by Chickering Brothers, and the public's right 
to protection from confusion and déception. 

[4, 5] Ordinarily when a proper name has corne to acquire a sec- 
ondary signification, the relative rights of the parties are adjusted by 
compelling those lawfuUy entitled to use the name in its primary sensé 
to accompany such use by some clear and positive statenient negativing 
any connection between them and those having the exclusive right in the 
secondary signification of the name. Singer Mfg. Co. v. June Mfg. 
Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. And so, in this 
case, the rights of the complainants could hâve been fully protected 
and déception of the public prevented by compelling the défend- 
ants to place, not hiddenly on the back or inside of the piano 
as they had donc, but conspicuously on the fall board, in addi- 
tion to the words "Chickering Brothers,'' some statement indicating 
that the piano w^as not the original Chickering. This plan wrould not, 
however, protect défendants because, as they urge, it would be utterly 
impossible for them, as a commercial proposition, to sell their product 
if any such statement were conspicuously displayed on the fall board, 
inasmuch as a piano is designed as well for ornament as for use. Hère, 
as in the Prcst-O-Lite Case, 215 Fed. 692, 131 C. C. A. 626 (see opin- 
ion of this court handed down to-day), some other and more practical 
method had therefore to be devised. Compelling the défendants to 
adopt one name for ail of their pianos, to make the lettering of the 
words "Chickering Brothers" on the fall board relatively small as 
compared to this name, and to indicatc that Chickering Brothers means 
the makers and not the piano itself, by using the phrase "Made by," 
accomplishes the resuit. 

The requirement, to which défendants strenuously object that ail of 
their product shall bear one name, was essential for the rcason that, 
as the piano business has developed, some one name, ordinarily a sur- 
name, is used by every manufacturer to distinguish his product, the 
piano becomes known to the public by that name. If défendants were 
215 P.— 32 
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permitted to use the word "Chickering" or "Chickering Brothers" on 
the fall board, unaccompanied by any other name and without the 
usually required express disclaimer of connection with complainants, 
their piano would inevitably be known as the "Chickering," and the 
confusion with complainants' piano would be, as it bas been, unavoid- 
able. The évidence in this case clearly shows that adding "Made By" 
and substituting "Brothers" for "& Sons" and "Chicago" for "Boston" 
are insufficient to prevent this. If, however, défendants were per- 
mitted to use more than one name, the several names would inevitably 
corne to indicate to the public, not the name of Chickering Brothers 
piano, but the names of the several kinds or styles or grades of the 
Chickering piano. Thèse several styles would certainly be called 
"Chickering's A, B, or C" piano. The District Court, in our judgment, 
has adopted, not only a perfectly reasonable, but perhaps the only 
available method of protecting both parties in the fuU enjoyment of 
their respective rights and at the same time preventing confusion and 
déception of the public. 

[6J So, too, the absolute prohibition against the statement that de- 
fendants "are the only Chickerings manufacturing pianos," or that 
the défendants' "are the only pianos made by a Chickering," or that 
the défendants are members of or related to the Chickering family, 
by whora the business of complainants was founded, was, in our judg- 
ment, essential to the protection of the complainants' right. The de- 
fendants were very distant relatives of Jonas Chickering, grandsons 
of his brother; neither any of the défendants' ancestors nor any of 
the common ancestors of both parties had had anything to do with the 
piano business. AU of the statements were but half truths; their only 
purpose was to give rise to the false inference that défendants, and 
not complainants, were, in fact, making the original Chickering piano, 
in succession to Jonas and his sons. "To convey that notion would be 
a fraud." Herring-Hall-Marvin Safe Co. v. Hall's Safe Co., supra. 

[7] Second. Hâve complainants by their acts or omissions forfeited 
the right to protection in a court of equity? The alleged grounds of 
forfeiture are: First, incorporating in 1886 under the laws of New 
York, instead of Massachusetts, because the former alone permitted 
the rétention of the firm name "Chickering & Sons" without words 
indicating incorporation, second, securing in 1901, after the death of 
the last descendant of Jonas Chickering, a spécial charter from the 
Massachusetts Législature, not obtainable under the gênerai incorpora- 
tion act, creating the Massachusetts corporation "Chickering & Sons" ; 
third, using the expression "Messrs. Chickering & Sons" in catalogues 
issued after 1901, both before and after the sale in 1908 to the Amer- 
ican Piano Company ; f ourth, representing Chickering & Sons as the 
makers after the sale in 1908 ; fifth, concealment by the American 
Piano Company of its connection with the pianos sold. 

Clearly, the members of the firm of Chickering & Sons were guilty 
of no wrong to the public generally or to any individual in following 
the common practice of incorporating under the firm name where this 
is legally permissible, or in exercising their rights as citizens of Massa- 
chusetts in obtaining a spécial charter, thereby preserving to a do- 
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mestic instead of to a foreign corporation the old established name. 
Whether a firm or corporation named Ciiickering & Sons made thèse 
pianos is really immaterial to the gênerai public. In any event, there 
was no misrepresentation. 

While "Messrs." would probably indicate a copartnership, yet it is 
not an uncommon and, technically, not an incorrect term as applied 
to a corporation, for, while a corporation is a légal entity, it is, for 
some purposes, only the aggregation of the stockholders. Moreover,, 
as Mr. Justice Holmes said in Jacobs v. Beecham, 221 U. S. 263, 31 
Sup. Ct. 555, SSL. Ed. 729; 

"Thèse matters are small survivais from a tlme when they vpere Uterally 
true, and are far too Irisignificant when taken with the total charaeter of the 
plaintiiï's advertising to leave him a defenseless prey to the world." 

So far, therefore, as the complainant Chickering & Sons is con- 
cerned, it bas forfeited none of its rights to the injunction or account- 
ing, either under the original or under the supplemental bill. 

[8] The American Piano Company, it is claimed, is in a différent 
position. Although a full announcement of its purchase of and suc- 
cession to the Chickering, Knabe, and other ^iano concerns was made 
in advertisements in the daily and financial press and through cir- 
culars at the time of the transactions, it is urged that thèse were merely 
financial advertisements, intended for prospective stock buyers and 
piano dealers, not for the gênerai, piano-purchasing public. To the 
answer that in newspaper advertisements of piano sales and in cir- 
culars sent to music schools the true situation was fully disclosed, de- 
fendants reply that in some magazine advertisements and catalogues 
"Chickering & Sons" were named as the makers or the sole makers, 
and that, in addition to the trade-name "Chickering" on the fall board, 
complainants retained the name "Chickering & Sons" on the name 
plate attached inside of the piano without in any way indicating the 
change of ownership. 

The primary function of a trade-mark or trade-name is to indicate 
the origin of the goods to which it is attached ; the manufacturer or 
dealer, not the grade or quality. A good article bearing such a mark 
gets a réputation for quality ; in the minds of the public, certain goods 
come not only to be recognized as A. 's goods, but also to be distin- 
guished from other makes by their excellence; then the trade mark 
or name becomes "both a sign of the quality of the article and an as- 
surance to the public that it is the genuine product of his manufacture." 

In course of time, however, a trade mark and name, because of the 
nature of the article to which it is attached, may acquire an additional 
or différent significance; instead of pointing to the original manu- 
facturer or his firm or corporation, the technical légal owner of the 
trade right, or to the factory in which the goods hâve always been 
made, it may come to indicate the business itself by whomsoever owned 
and managed and wheresoever located. 

It the personality of the original maker remains the prédominant 
characteristic of the trade mark or name, any suppression of a change 
in the business, any statement falsely indicating that he is still the man- 
ufacturer of the goods, would necessarily be a fraud on the public, and 
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would therefore în such a case cause a court of equity to refuse its aîd 
to the guilty party. Manhattan Medicine Co. v. Wood, 108 U. S. 218, 
2 Sup. Ct. 436, 27 h. Ed. 706. 

If, however, "the association of the name with the article indicates 
the place, or process or quaHty of manufacture" (Bauer v. Bénédictine, 
129 Fed. 74, 56 C. C. A. 480), if the trade-name has come to identify 
that combination of original skill and continuity in the process and 
quality of manufacture which create the good will of and give a stamp 
of individuahty to the business itself, a court of equity will not fail 
to protect an assignée who affixes the trade mark or name to the prod- 
uct of the business, "although he gives no notice of the assignment or 
change of manufacturers." Layton Co. v. Church & Dwight Co., 182 
Fed. 24, 104 C. C. A. 464. 

In the early history of the Chickering business the name undoubt- 
edly pointed to Jonas Chickering as the owner and maker of the pianos. 
In course of time, however, a Chickering piano has come to mean a 
product of the business founded by him. The proof is clear that, 
while the construction of the instrument, even of its most important 
élément, the scale, has from time'to time been improved, its gênerai 
relative and absolute quality of excellence has been maintained. De- 
spite successive changes in ownership and form, the Chickering busi- 
ness has retained its identity ; the sons of Jonas became his associâtes 
and then his successors; others became associated with them, and 
together they created the New York and the Massachusetts corpora- 
tions and held the stock therein ; thèse associâtes were the founders 
of and are stockholders, as well as the principal officers and directors, 
of the American Piano Company; the Chickering factory is where 
it has been for over 50 years; the old manufacturing force, with em- 
ployés in continuous service for periods in some instances exceeding 
30 years, has held fast to its old traditions and processes despite 
changes in personnel and in methods; in a word, the Chickering & 
Sons division of the American Piano Company is the very business 
tliat was founded over 90 years ago by Jonas Chickering, and the 
"Chickering" is its piano. 

The failure to state the fact of succession in each and every ad- 
vertisement and letter until after the answer to the supplemental bill 
Wjas filed, when, by resolution of the directors of the American Piano 
Company, this practice was prescribed, and the continuance of the 
name "Chickering & Sons" on the inside name plate in the piano, were, 
in our judgment, not designed or used by complainants to deceive the 
public and did not, in fact, tend toward any déception. We conclude, 
therefore, that défendants hâve no cause for complaining of the de- 
cree. 

There is an apparent inconsistency, however, between the parts 
which we hâve marked (a) and (b 2) in the seventh paragraph of the 
decree. As défendants, for the reasons heretofore stated, are prop- 
erly prohibited from referring to their kinship with the Jonas Chick- 
«•ing family, they should also be enjoined, not conditionally but ab- 
solutely, from making any statement that they or either of them hâve 
inherited or acquired or in any manner become possessed of any por- 
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tion or degree of the genius, skill,- or ability of the founder of com- 
plainants' business or his descendants. Genius, skill, and ability are 
net transmissible to collatéral relations. 

Inasmuch, however, as the training received in complainants' fac- 
tory may hâve stimulated or developed any native genius, skill, or 
ability which défendants possessed, it is not improper for them to refer 
to this, subject to the limitations imposed by the seventh, eighth, and 
ninth paragraphs of the decree. 

To make the decree consistent, paragraph 7 should be recast so as 
to read as f ollows : 

"Seventh. From making, using, publlshlng, circulating or authorizlng aijy 
statement, oral, written or printed, In substance or purport that the defenfl- 
ants or either of them are members of or related to or hâve inherited or ac- 
quired from or In any manner become possessed of any portion or degree (Ht 
Ûie genius, skill, or ability of the founder of complainants' business or oi 
hIs descendants, or that the défendants are 'the only Chickerlngs manu- 
facturing pianos,' or that the défendants' pianos are 'the only pianos made by 
a Chlckering,' or any words of similar ténor or effect. It is further ordered 
that the défendants or either of them shall not make, use, publlsh, clrculate, 
or authorize any statement that they or either of them were trained wholly 
or in part in the Chickering factory of complainants, without stating or oth- 
erwlse distinctly Indicâtlng that défendants' pianos are not the original Chick- 
ering pianos." 

Free and fair compétition with complainants, as with ail other piano 
manufacturers, is open to défendants; theirs is the duty, however, to 
exercise care not to approach so near the boundaries of their rights 
as to fall into the open ditch of illegitimate trade. Reliance upon the 
intrinsic merits of an instrument that shall stand in the piano world 
as distinctively as a Steinway or a Weber, and an insistent struggle 
to profit, not from the confusing use of the name "Chickering," but 
from the réputation and name of their own product, must hereafter 
be the défendants' aim, if they would save themselves from impending 
dangers. 

The decree as recast will be afifiirmed. 
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(Circuit Court of Appeals, Ninth Circuit. May 26, 1914.) 

No. 2338. 

1. Trusts (§ 95*) — Oonsteuctivb Tbusts — Pbopebtt Acquibed bt Pboobbds 
OF Laeceny. 

Where a thief has converted the stolen property into money or other 
property, a court of equlty wIU impress a trust in invitum upon such 
money or property in favor of the bénéficiai owner so long as it has not 
passed into the hands of a bona flde holder for value without notice ; fldu- 
dary relations between the parties not being essential to the jurisdiction 
in such case. 

[Ed. Note.— For other cases, see Trusts, Cent. DIg. %\ 145-147; Dec. 
Dig. § 95.*] 

*For other cases see same toplc & % numbbb in Dec. £ Am. Digs. 1907 to date, £ Rep'r Indexe* 
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2. Trusts (5 95») — Constructive Trusts — Proceeds or Stoi.en Propertt. 

Défendant was employed by plalntlff as foreman of a gang of men work- 
Ing plaintiff's gold mine and had the care and custody of Its sluice boxes 
containing gold duat, nuggets, and amalgam. Thèse contents he stole and 
converted into money and a bank draft wlilcb were found on his person 
when he was arrested for the larceny and passed into the custody of the 
court in wliich he was tried and convicted. Held, that défendant bore a 
trust relation to plaiutiff with respect to the property In his charge and 
that plalntiff could uiaintain a suit in equity to enjoin payment of its pro- 
ceeds to him and to déclare and enforce a constructive trust thcreon. 

lEd. Note.— For other cases, see Trusts, Cent. DIg. §§ 145-147; Dec. 
Dlg. S 95.*] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska ; Cornélius D. Murnane, Judge. 

Suit in equity by the Pioneer Mining Company against Johan Tyberg, 
alias Edwin Johanson, and John Sundback, as Clerk of the District 
Court for the Second Division of the District of Alaska. Judgment 
for défendants, and plaintiff appeals. Reversed. 

O. D. Cochran and G. J. Lomen, both of Nome, Alaska, Metson, 
Drew & MacKenzie and E. H. Ryan, ail of San Francisco, Cal., for ap- 
pellant. 

O. L. Willett and Frank Oleson, both of Seattle, Wash., George B. 
Grigsby, of Nome, Alaska, and Berkeley B. Blake, of San Francisco, 
Cal., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and DIETRICH, Dis- 
trict Judge. 

ROSS, Circuit Judge. This is an appeal from the judgment of the 
court below dismissing the suit brought therein by the appellant for the 
establishment and enforcement of a constructive trust in respect tO' 
certain money in the hands of the clerk of the court, and for an in- 
junction pendente lite as well as final, and from a final order denying 
an injunction and discharging the temporary restraining order that had 
been issued. The court, however, did enter an order directing that the 
property in controversy remain in the hands of the clerk of the court 
until its further order, upon the exécution on the part of the plaintiff 
of a supersedeas bond in an amount fixed by the court. 

The judgment was entered upon the refusai of the plaintifï in the 
suit te iurther amend its complaint after the sustaining of a gênerai 
demurrer thereto filed by the défendant Tyberg, the appellee hère. 

The amended complaint, after setting out the corporate capacity of 
the plaintiiï and the officiai position of the défendant Sundback, al- 
leged in substance that the défendant Tyberg, alias Edwin Johanson, 
was, during the month of July, 1910, in the employ of the plaintiff Com- 
pany as foreman of the night shift in mining certain specified property 
of the plaintifï company, situated in the Cape Nome mining district, 
Alaska, upon which property were certain sluice boxes, with gold dust, 
nuggets, and amalgam therein, ail of which was the property of the 
plaintiff company ; that, as such foreman and employé of the plaintiff, 

•For other ca.ses Ree same topic & § number in Dec. & Am. Digs. 1907 to date, .S; Rep'r Indexaa 
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Tyberg had the care and custody of the said sluice boxes, gold dust, 
nuggets, and amalgam ; and that it was then and there his duty to pro- 
tect and safeguard the same, and not to remove from the sluice boxes 
or permit to be removed therefrom the said gold dust, nuggets, or 
amalgam, notwithstanding which he did, on or about the day mentioned, 
wrongfully and unlawfully, and without the leave or consent of the 
plaintiff company, take and carry away from the said sluice boxes the 
said gold dust, nuggets, and amalgam, to the value of more than $15,- 
000, and concealed the same from the plaintiff, and converted the same 
to his own use ; that thereafter, and in the month of September, 1910, 
the said Tyberg, after having retorted the amalgam, proceeded to the 
city of Seattle, in the state of Washington, and there sold to the United 
States assay officer in that city the said gold dust, nuggets, and amalgam 
so retorted, receiving therefor a certificate representing its value in the 
sum of $14,345.02; that thereafter and in the same month the said 
Tyberg presented the said certificate to the Union Savings & Trust 
Company for payment and received in payment thereof $5,345.02 in 
cash and a draf t drawn by the said Union Savings & Trust Company on 
the First National Bank of Portland, Or., in the sum of $9,000, payable 
to his said alias, Edvi'in Johanson, or order ; that thereafter, and in the 
same month of September, the said Tyberg was arrested by a deputy 
United States marshal in the city of Seattle, charged with the larceny 
of the said gold dust, nuggets, and amalgam, and that the sajd $5,345.02 
in money, and the said draft, the proceeds of the gold dust, nuggets, 
and amalgam, were found by the marshal in the possession of the de- 
fendant Tyberg, and were by the marshal seized as the proceeds of the 
said stolen property and as such proceeds were transmitted and de- 
livered to the défendant Sundback as clerk of the said court ; that there- 
after the said clerk caused the said draft so received by him to be 
cashed, and received in payment thereof the sum of $9,000, its face 
value, and has ever since had in his possession, as such clerk, the said 
proceeds, in the aggregate sum of $14,345.02, "and has held the same 
for and on account of the case of the United States against said Johan 
Tyberg now adjudicated in said court, and should now hold the same 
on account of this action"; that the said défendant Tyberg is insolvent 
and is not now an inhabitant of the district of Alaska, and that the 
défendant Sundback neither has nor claims any interest in the said 
proceeds, except as a mère depositary thereof for the use and benefit 
of the true owner, and holds the same subject to the orders and direc- 
tions of the said court, and not otherwise ; that the défendant Tyberg 
faas by motion requested the said court to return to him the money so 
in the hands of the said clerk, and unless restrained from so doing he 
will demand and claim the said proceeds from the said clerk; that by 
reason of the premises there is due and owing from the said défendant 
Tyberg to the plaintiff the. said sum of $14,345.02, for which he should 
be made to arccunt, and that a constructive trust has attached thereto 
in favor of the plaintiff, and that a lien thereon to the extent stated 
should be declared in favor of the plaintiff, and a decree in its favor 
thcefor entered. The prayer is for such decree, injunctive and gênerai 
relief, and for costs. 
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It is contended on behalf of the appellee that the appeal should hâve 
been taken to the Suprême Court by virtue of those provisions of the 
"Compiled Laws of the Territory of Alaska" which provide as follows : 

"Sec. 1336. Appeal» and writs of error may be taken and prosecuted from 
final judgments and decrees of the District Court for the District of Alaska 
or for any dirlslon thereof, direct to the Suprême Court of the United States, 
in the foUowlng cases : * •• In ail cases whlch inyolT* the construction 
or application of the Constitution of the United States. • • * 

"Sec. 1337. In ail cases other than those in which a writ of error or appeal 
wlU lie direct to the Suprême Court of the United States as proyided in sec- 
tion thirteen hundred and thirty-slx, • • * writs of error and appeals 
shall lie from the District Court for Alaska or from any dirision thereof, to 
the Circuit Court of Appeals for the Ninth Circuit. • • • " 

It is sufficicnt to say concerning that contention that the proper dis- 
position of the case in no way involves the construction or application 
of any provision of the Constitution of the United States. 

[1] It is further insisted on the part of the appellee that the défend- 
ant Tyberg sustained no trust relation to the plaintifï company, and 
for that reason that the case was not within the jurisdiction of a court 
of equity. 

In the case of ^Etna Indemnity Company of Hartford, Conn., v. 
Malone, 89 Neb. 260, 131 N. W. 200, it was held that, in a suit to dé- 
clare and enforce a constructive trust with respect to stolen property, 
fiduciary relations between the parties are not essential to the jurisdic- 
tion of a court of equity, but that such a court may enjoin a police of- 
ficer from transferring money taken by him from burglars who pro- 
cured it by robbing a bank, and may restore it to the owner thereof ; 
the court saying, among other things : 

"The first proposition argued by défendants relates to the nature of the 
case. Is it a suit In equity or an action at law? It wa» heard below without 
a jury, over the objection of défendants, and this is urged as error. The main 
purpose of the litigation, as shown by the pétition, was to trace the stolen 
fund through the burglars Into the hands of the police officers and restore it 
to the owner. It is alleged that the burglars are insolvent. The recoTery of 
a judgment agalnst them was consequently a secondary matter. They had in 
thelr possession only a portion of the amount stolen, when searched, and as 
to that plaintiff was seeking redress by enjoinlng the policemen from trans- 
ferring it to others and by establishing a constructiye trust. In the pétition 
there was no attempt to descrlbe the partlcular dénominations of money taken 
from the bank or fouud In the hands of the burglars or the police officers. 
There had been opportunlty to change the currenc-y into différent items. De- 
fendants were no less accountable because thelr possession grew out of a fel- 
ony. Confldentlal relations are not essential to the jurisdiction of a court of 
equity to déclare and enforce a trust with respect to stolen property. It may 
be traced through the thief into a différent form of property and restored to 
the bénéficiai owner. In contrivlng means to cheat an owner out of his prop- 
erty a thief should not be permitted to outstrip the courts in dlscoverlng a 
remedy to restore it when found. Nebraska Nat Bank t. Johnson, 51 Neb. 
546, 71 N. W. 294 ; Newton v. Porter, 6 Dans. (N. Y.) 416." 

In the case of Newton v. Porter et al., 69 N. Y, 133, 25 Am. Rep. 
152, the Court of Appeals of that state held that the owner of negotiable 
securities stolen and afterwards sold by the thief may follow and claim 
the proceeds in the hands of the felonious taker, or of his assignée with 
notice; and that the right continues and attaches to any securities or 
property in which the proceeds are invested, so long as they can be 
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traced and identified and the rights of a bona fide purchaser do not in- 
tervene. The court, after referring to the well-settled équitable doctrine 
that when a person standing in a fiduciary relation misapplies or con- 
verts a trust fund into another species of property the beneficiary will 
be entitled to the property thus acquired, said : 

"It is insisted by the counsel for the défendants that the doctrine whlch 
subjects property acquired by the f raudulent mlsuse of trust moneys by a trus- 
tée to the influence of the trust, and couverts it into trust property and the 
wrongdoer into a trustée at the élection of the beneficiary, has no application 
to a case where money or property acquired by felony has been converted into 
other property. There is, it is said, in such cases, no trust relation between 
the owner of the stolen property and the thlef, and the law will not imply 
one for the purpose of subjectlng the araUs of the stolen property to the claim 
of the owner. It would seem to be an anomaly in the law, if the owner who 
has been deprived of his property by a larceny should be less favorably sit- 
uated in a court of equity, in respect to his remedy to recover it, or the prop- 
erty into which it had been converted, tban one who, by an al)use of trust, 
has been injured by the wrongful act of a trustée to whom the possession of 
trust property has been conflded. The law in such a case will rai se a trust 
in invitum out of the transaction, for the very purpose of subjectlng the éub- 
stituted property to the purposes of indemnity and recompense. 'One of the 
njost common cases,' remarlis Judge Story, 'in which a court of equity acts 
upon the ground of Implled trusts in Invitum, is when a party receives money 
whlch he cannot conscientiously withhold from another party.' Sto. Eq. Juris. 
I 1255. And he states it to be a gênerai prindple that 'whenever the property 
of a party has been wrongfully misapplled, or a trust fund has been wrong- 
fuUy converted into another species of property, if its Identity can be traced, 
It will be held in its new form liable to the rights of the original owner, or the 
cestui que trust.' Section 1258. See, also, Hill on Trustées, p. 222. We are 
cf opinion that the absence of the conventional relation of trustée and cestui 
que trust between the plaintiff and the Wamers is no obstacle to giving the 
plaintiff the benefit of the notes and mortgage, or the proceed.s in part of the 
stolen bonds. See Bank of America v. Pollock, 4 Edw. Ch. (N. ï.) 215." 

In the case of Lightfoot v. Davis, 198 N. Y. 261, 91 N. E. 582, 29 
L. R. A. (N. S.) 119, 139 Am. St. Rep. 817, 19 Ann. Cas. 747, the same 
court hçld that the owner of bonds which were stolen could maintain 
an action in equity commenced upon the discovery of the identity of 
the thief against his estate for the amount of the bonds and interest 
thereon from the time of the theft, saying, among other things, that : 

"The method by which equity proceeds in ail thèse cases is to turn the wrong- 
doer into a trustée." 

In 3 Pomeroy's Equity Jurisprudence, § 1051, it is said: 

"A constructlve trust arises whenever another's property has been wrong- 
fully approprlated and converted into a différent form. If one person having 
money or any kind of property belonging to another In his hands wrongfully 
uses it for the purchase of lands, taking the title in his own name; or if a 
trustée or other fiduciary person wrongfully couverts the trust fund into a 
différent species of property, taking to himself the title; or if an agent or 
bailee wrongfully disposes of his principal's securities, and with the proceeds 
purchases other securities in his own name — in thèse and ail similar cases eq- 
uity impresses a constructlve trust upon the new form or species of property, 
not only while it is In the hands of the original wrongdoer, but as long as it 
can be followed and identified in whosesoever hands It may corne, except into 
those of a bona fide purchaser for value and withont notice, and the court 
will enforce the constructlve trust for the benefit of the bénéficiai owner or 
original cestui que trust wlio has thus been defrauded. * * * Whenever 
one person has wrongfully taken the property of another, and converted it 
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Into a new form, or transferred It, tJie trast arises and follows the property 
or Its proceeds." 

And further, in section 1053, it is said : 

"In gênerai, whenever the légal title to property, real or Personal, has been 
obtained tUrough actual fraud, misrepresentations, concealments, or through 
undue influence, duress, taking advantage of one's weakness or necessities, or 
through any other similar means or under any other slmilar circumstances 
which render it unconscientious for the holder of the légal title to retain and 
enjoy the bénéficiai interest, equity impresses a constructive trust on the prop- 
erty thus acquired in favor of the one who is truly and equitably entitled to 
the same, although he may never perhaps hâve had any légal estate therein ; 
and a court of equity has jurisdietlon to reach the property either in the hands 
of the original wrongdoer, or in the hands of any subséquent holder, untll a 
purchaser of it in good faith and without notice acquires a hlgher right, and 
takes the property relieved from the trust. The forms and varieties of thèse 
trusts, which are termed ex maletlcio or ex delicto, are practically without 
limit. The prineiple is applied wherever it is necessary for the obtalning of 
complète justice, although the law may also give the remedy of damages 
against the wrongdoer." 

[2] Under the averments of the amended bill in the présent case, 
however, we think Tyberg did sustain a trust relation to the plaintiff 
Company. To his care and custody the company committed its sluice 
boxes containing its gold dust, nuggets, and amalgam, ail of which Ty- 
berg as foreman of the night shift undertook to safeguard and protect. 
Instead of observing and executing that trust, he became himself the 
thief of the trust property. There is no magie in the mère name of a 
thing or act ; but we fmd in the Century Dictionary this définition of the 
word "trustée": 

"A person to whom property or funds hâve been committed in the belief and, 
trust that he will hold and apply the same for the beneflt of those who are 
entitled, according to an expressed intention, either by the parties themselves, 
or by the deed, will, settlement, or arrangement of another ; also, by exten- 
sion, a person held'accountable as if he were expressly a trustée In law." 

The foreman of a gang of men is certainly properly accountable for 
that which was committed to his care and custody, and which the duty 
he undertook required him to safeguard and protect. The facts averred 
distinctly show not only that the trust property could be followed, but 
that it actually was followed and its proceeds found, in cash and in a 
draft, on the person of the foreman, and that it subsequently passed into 
the custody of the law, where the draft also was converted into money 
and where the whole of the proceeds of the trust property still remain. 
Surely there ought to be no rule of equity why, if the facts be as alleged 
and as are to be hère taken as true, a court of equity should not restore 
such proceeds to the rightfui owner. 

In the case of Nebraska National Bank v. Johnson et al., 51 Neb. 546, 
71 N. W. 294, the défendant to the bill, which was brought by the Ne- 
braska National Bank, had been employed by the bank as a janitor, 
"his duties being, for a fixed compensation, to sweep the bank's offices, 
to arrange and care for the f urniture therein, and, while in the discharge 
of his said duties to watch over, safeguard, and préserve, to the extent 
of his ability, ail property of the bank, including moneys, notes, and 
papers." While so employed, he appropriated certain of the bank's 
money and invested it in certain real estate upon which the bank sought 



PIONBEB MINING CO. V. TTBEEQ 507 

by its bîll to impose a constructive trust, which suit the Suprême Court 
of Nebraska sustained. After disposing of a question in respect to the 
quantum of proof required in such a case, the court proceeded and held 
as follows: 

"The otlier questions discussed are: (1) Whether the relation of the par- 
ties towards each other was a fiduciary one, in the sensé in which that term 
is understood and employed by courts of equity ; (2) whether assuming, as 
claimed, that the évidence falls to establlsh any such relation of trust and 
confidence, will equity interfère for the purpose of declarlng, in favor of the 
injured party, a trust with respect to property purchased by a thief. with 
the fruits of hls larceny? The proposltiotis Implied from the foregolng in- 
quiries, although separately treated by counsel for défendants, are in fact 
so nearly akln that they may with propriety be discussed togcther. It has 
been held that no trust results In favor of the owner with respect to the 
proceeds of property stolen by a inere servant, and that the master is in such 
case restricted in his remedy to an action for damage, and to a prosecution 
of the thief in a court of crlminal jurisdlctlon. A revlew of the cases tendlng 
to support that view will not be attempted in tins connection. It is sufficient 
that the doctrine thereln asserted Is, in our judginent, Indefensible on au- 
thority, and opposed to the enlightened policy of modem equity Jurispru- 
dence. The doctrine of constructive trusts, as developed by courts of equity, 
was intended primarily as a remedy for traud In cases where the established 
rules had proved wholly inadéquate; and larceny, under the circumstances 
hère dlsclosed, is none the less a fraud upon the owner of the property stolen 
because committed by a servant, Instead of one who is, In the technical sensé 
of the term, a trustée. Speaking on that subject, It is said in a récent valua- 
ble work that; 'The subject of constructive trusts is intlmately connected with 
that of frauds. Indeed, the basis of ail such trusts Is fraud, either actual or 
presumed. Elghtly understood, a constructive trust is only a mode by which 
courts of equity work out equity, and prevent or circumvent fraud and over- 
reaching. There are therefore two well-deflned classes of constructive trusts, 
corresponding with the two classes of fraud, viz. : (1) Those which are raised 
in cases of actual fraud; and (2) those raised in cases of presumed or con- 
structive fraud. Those of the flrst class are commonly called "trusts ex 
maleficlo."' 1 Beach, Mod. Eq. Jur. § 226. And in Fetter, Eq. (1895) 187, 
the rule Is thus formulated: 'When on the grounds of justice and good con- 
science, without référence to the intention of the parties, equity conslders 
the holder of the légal estate to be not entitled to enjoy the équitable or 
bénéficiai interest, it treats him as a trustée.' See, also, 3 Pom. Eq. Jur. § 
1053," 

In the case of Borchert v. Borchert, 132 Wis. 593, 113 N. W. 35, 
the Suprême Court of Wisconsin, speaking upon the subject of con- 
structive trusts, said : 

"An action lies to establlsh a constructive trust and to recover the subject 
thereof where the property wrongfuUy obtained in specle, or in its converted 
form, still remains in the possession of the wrongdoer. Three : In case of a 
constructive trust an action lies in equity for its establishment and for an 
accountlng even though the property wrongfully obtained is Personal and in 
specle or in some new form Into which it can be deflnitely traced, is within 
the reach of a plaln remedy at law where it is necessary in order to obtain 
complète justice for equity jurisdietion to deal with the situation. 3 Pom. 
Eq. Jur. 1053. Thls court quite recently held that the better rule is that 
the cestul que trust may always sue in equity for an accountlng. Harrigan 
V. Giichrlst, 121 Wis. 252, 99 N. W. 909. He may certainly do so where there 
are spécial circumstances which in the judgment of the court render equity 
jurisdietion compétent to afford a more efficient remedy than can be obtained 
at law." 

Nor do we think that the fact that the amended bill shows that the 
appellee Tyberg was charged with the larceny of the appellant corn- 
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pany's property, and that that criminal charge was "adjudicated" in the 
court below, in any way affects the right of the company to pursue its 
civil remedy. 

The case of Williams v. Dickenson, 28 Fia. 90, 9 South. 847, was a 
civil action brought to recover damages for the alleged burning of a 
certain building and fixtures through the alleged criminal act of the 
défendant to the action, and in which civil action the défendant, among 
other things, pleaded in abatement of it : 

"That the cause of action set forth In plaintiff's déclaration Is a tort which 
amounts to a felony, and the défendant has been indicted therefor in the cir- 
cuit court of Jackson county, and said Indictment Is still pending and no trial 
bas been had thereof ; wherefore défendant prays that said suit be abated." 

The trial court having sustained the plaintiff's demurrer to the plea, 
the ruling came before the Suprême Court of Florida, where that court 
said: 

"This plea «eeks to invoke the doctrine held In the English courts — that 
where a private individual has been damaged in person or property by the 
tortious act of another, which act amounts to a felony, the matter should be 
disposed of before the proper criminal tribunal, in order that the justice of 
the country may be flrst satlsfled in respect to the public offense, before the 
injured Individual can seek civil redress for the private wrong Inflicted upon 
him; the redress of the private wronjf being postponed until after the pub- 
lic justice Is satlsfled. Two reasons for this rule are assigned in Englaud: 
First. The party injured Is relied upon to take the place of public prosecutor. 
In some cases he has even been requlred to employ counsel to prosecute on 
behalf of the crown, and hls interest in the accompUshment of public jus- 
tice is kept alive by postponing the redress of his private grlevance. And 
second, la cases of felony, there was a forfeiture to the crown of the felon's 
property, and the private individual was not allowed to acquire priority over 
the crown in satisfaction of hi» demands upon the property of the félon. But 
tn this country this doctrine of the suspension of the civil remedy in cases 
•f felony has been repudiated by the great welght of the American authorl- 
tles. TJnder the System of laws prevalllng in the United States the reasons 
for this rule are entirely absent. Hère we hâve a public ofllcer whose duty 
It Is to prosecute ail offenders agalnst the state without rellance upon the 
injured Individual ; and hère we hâve no forfeiture of the felon's goods. The 
civil and the criminal prosecutlon may therefore go on pari passu, or the one 
may précède or succeed the other; or, if the criminal prosecutlon Is never 
commenced at ail, the faiiure to seek public justice Is no bar to the private 
remedy. Neither is an acquittai or conviction upon the criminal charge any 
bar to the civil action. Cooley, Torts, 80 et seq ; Pettingill v. Rldeout, 6 
N. H. 454 [25 Am. Dec. 473]; Blassingame v. Glaves, 6 B. Mon. [Ky.] 38; 
Railroad Corp. v. Dana, 1 Gray [Mass.] 83; Howk v. Minnick, 19 Ohio St. 
462 [2 Am. Rep. 413] ; Newell y. Cowan, 30 Miss. 492. The court below prop- 
erly sustained the demurrer to the défendant'» plea in abatement" 

We are further of the opinion that the law did not afford the ap- 
pellant a f ull, plain, and adéquate remedy. It is expressly conceded in 
the brief of counsel for the appellee Tyberg that the proceeds of the 
stolen property, being in the custody of the court, were not subject to 
légal process ; they there saying : 

"The authorities are unanlmous that property In custodia legis Is not suk- 
J«et to légal process." 

We think there is nothing in the case of United States v Bitter Root 
Ce, 200 U. S. 451, 26 Sup. Ct. 318, 50 L Ed. 550, relied on by the 
appellee Tyberg, in conflict with what we hère hold. There there was 
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ao trust relation between the government and the Bitter Root Com- 
pany concerning any of the timber wrongfuUy eut or disposed of, nor, 
as was expressly stated by the Suprême Court in that case, was there 
any pretense "that any spécifie pièce of property was in fact either the 
same timber or the proceeds of the timber wrongfully eut and disposed 
of by the défendants, or any of them." But in the case just cited, as 
well as in that of Angle v. Chicago, St. Paul, etc., Ry. Co., 151 U. S. 
1, 14 Sup. Ct. 240, 38 L. Ed. 55, the court referred with approval to 
the f amiliar doctrine that a party who acquires title to property wrong- 
fully may be adjudged a trustée ex maleficio in respect to that property. 

Such, in our opinion, is clearly the position of the appellee Tyberg 
under the allégations of fact contained in the amended complaint. And 
a< the proceeds of the stolen property hère involved were accurately 
and clearly traccd and found in the possession of the thief , and passed 
from his possession into the custody of the law, we regard it as clear 
that it is not only within the power, but that it is the duty of a court of 
equity, should the facts prove to be as alleged, to award the owner of 
the stolen property the proceeds thereof. 

In view of what has been said, it becomes unnecessary to further dis- 
cuss matters embraccd by the motions interposed on the part of the 
appellee. 

The judgment and order dissolving the restraining ordcr are re- 
yersed, and the cause remanded to the court below, with instructions 
to reinstate the restraining order and for further proccedings k ac- 
cordance with this opinion. 
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BOTSFORD V. UNITED STATES. 

(Carcult Court of Appeals, Slxth Circuit. May 15, 1914.) 

No. 2446 

1. PosT Office (§ 48*) — Offenses against Postal Laws — Mailing Non- 

MAILABLE JIaTTER. 

Fen. Code, §§ 211. 212 (Aet March 4, 1909, c. .321, 35 Stat. 1129 [U. S. 
Comp. St. Supp. 1911, pp. ICôl, 1(152]), the former of which déclares non- 
ruailable every obscène, levvd, or lascivious picture, paper, or other publi- 
cation of an indécent eharacter and the latter "ail matter otherwise mail- 
able by law, upon the envelope or outside cover or wrapper of which, or 
any postal card upon which," any'similar or llbelous language or matter 
may be wTltten or priiited, are together designed to exclude from the 
mails ail matter of such eharacter, whether concealed from view by a non- 
ofCending cover or wrapper or displayed on a cover or wrapper. Such be- 
ing the purpose of the statute, section 212 eannot be Umited to include only 
an outside cover or wrapper Inclosing mailable matter, but If the cover 
carries the objectionable matter, it is nonmallable whatever may be its 
contents, and separate counts in an indlctment, charging with respect to 
the same paclvage a violation of both sections, are not répugnant. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80 ; Dec. 
Dlg. § 48.* 

Nonmallable matter, see notes to Timmons v. TJnlted States, 30 0. C. A. 
79 ; fiIcCarthy v. United States, 110 C. C. A. 548.] 

2. Criminal IjAw (§ 1186*) — Appbal and Ebbob— Review— Indictment Con- 

TAININQ SEVERAL COUKTS. 

A gênerai conviction and judgment eannot be reversed on error, where 
one of the counts or sets of counts in the indictment is good and warrants 
the judgment. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 3215-3219, 
3221, 3230 ; Dec. Dig. § 1186.*] 

3. PosT Office (§ 50*) — Criminal Peosecution fob Mailing Nonmailable 

Matter— Questions for Jury. 

In a criminal prosecution for violation of Pen. Code, § 211 (Act March 
4, 1909, c. 321, 35 Stat. 1129 [U. S. Comp. St. Supp. 1911, p. 1651]), the 
question whether the matter contained in a newspaper mailed by défend- 
ant was obscène, lewd, lascivious, or indecedent held properly submitted 
to the jury by instructions which were free from prejudicial error. 

[Ed. Note.— For other cases, see Post OtBce, Cent. Dig. §S 87-S9; Dec. 
Dig. § 50.*] 

In Error to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; John E. Sater, Judge. 

Criminal prosecution by the United States against Allen Botsford. 
From a judgment of conviction, défendant brings error. Affirmed. 

M. J. Heintz and Théodore Horstman, both of Cincinnati, Ohio, 
for plaintiff in error. 

S. T. McPherson and E. P. Moulinier, both of Cincinnati, Ohio, for 
the United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. [1] Défendant below prosecutes error to a con- 
viction and judgment rendered under an indictment, comprising 22 

'For other cases see sama topic & S numbqb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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counts, charging him with violations of sections 211 and 212 of the 
United States Pénal Code through wrongful use of the mails. The 
charges in substance were that he caused to be deposited in the Cin- 
cinnati post office, for mailing and delivery, certain nonmailable mat- 
ter, to wit, 11 copies of a paper called "The Owl," dated Cincinnati, 
Ohio, July 27, 1912, each of which bore on its first page the name 
and address of the person to whom it was to be delivered. The publi- 
cation, as respects each copy of the paper, was described in character 
and intent in two separate counts. A portion of the publication ap- 
peared on the first page, and the rest on the second page (i. e., inside) 
of the paper. The even-numbered counts relate to the whole publica- 
tion, and the odd-numbered counts only to the part imposed on the first 
page; the former alleging offenses under section 211, and thç. latter 
under section 212. Concededly none of the copies of The Owl so mail- 
ed was inclosed within an envelope or wrapper. It is insisted by coun- 
sel for the prosecution that the first and last pages of the paper (com- 
prising eight pages) constituted an "outside cover" within the meaning 
of section 212, and that the portion appearing on the first page was vio- 
lative of that section. Counsel for défendant contest this, and urge that 
section 212 does not apply to an outside cover, or even to an envelope 
or wrapper, no matter what is displayed upon it, unless it incloses mail- 
able matter ; and, since the whole publication — that is, the part so ap- 
pearing on the inside of the paper, as well as that on the outside — was 
alleged in the even-numbered counts to be nonmailable under section 
211, one of two results foUowed: Either no offense was committed 
under the odd-numbered counts, or the odd and even séries of counts 
were répugnant. Upon the claim of repugnancy the défendant moved, 
both before and after the évidence was introduced, that the govem- 
ment be required to elect upon which set of counts it would rely, the 
even-numbered or the odd-numbered. The motion so repeated was 
denied ; and it is earnestly contended that this was error. 

It is important now to hâve in mind the language of sections 211 
and 212, and the relevant portions are quoted in the margin.^ Coun- 
sel's theory of repugnancy is in effect that the publication was made to 
perform double service, which was self-contradictory; because, con- 
ceding for the sake of argument that the first and last pages constituted 
an "outside cover," the portion of the publication carried on the in- 
side of the paper could not be both nonmailable under section 211 and 

i Sec. 211 : "Every obscène, lewd, or lasclvlous • ♦ • plcture, paper 
• • • or other publication of an Indécent character • • ♦ is hereby 
declared to be nonmailable matter and shall not be conveyed In the mails or 
delivered from any post office or by any letter carrier. • • • " 

Sec. 212 : "AU matter otherwise mailable by law, upon the envelope or out- 
side cover or wrapper of which, or any postal card upon which, any delinea- 
tions, epithets, terms, or language of an indécent, lewd, lasclvious, obscène, 
libelous, scurrilous, defamatory, or threatening character, or calculated by 
the terms or manner or style of dlsplay and obviously intended to reflect in- 
jurlously upon the character or conduet of another, may be written or printed 
or otherwise Impressed or apparent, are hereby declared nonmailable matter, 
and shall not be conveyed in the mails nor delivered from any post office nor 
by any letter carrier, and shall be withdrawn from the mails under such rég- 
ulations as the Postmaster General shall prescribe. • • • " 
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mailable under section 212. This is based upon counsd's view, as 
statcd, that whatever may be displayed upon an outside cover it is not 
prohibited by section 212, unless the inside matter is "otherwise mail- 
able by law." But if tliis view cannot be sustained, the claim oî repug- 
nancy cannot. Concededly sections 211 and 212 were intended to define 
distinct offenses. Broadly considered, and apart from mère définition 
of what is designed to be excluded from the mails, the first relates to 
forbidden matter which may or may not be concealed from view by 
any sort of nonoffending inclosure, and the second to forbidden matter 
displayed on an "envelope or outside cover or wrapper * * * or 
any postal card" ; stated in another way, the one class of offenses may 
be said to be of a gênerai nature and the other spécifie, as respects the 
mails, and the most obvious législative purpose to be deduced from the 
language employed is that the two classes shall be treated as alike in- 
dependent of each other and consistent. This will be more readily 
seen, we think, in the brief history of the législation, appearing below.» 
From 1872 to 1888 the mailable character of envelopes was tested by 
what they displayed and not by what they contained. The reasons 
for this are apparent. It was not necessary to open and examine let- 
ters in order to ascertain whether the envelopes were mailable or 
not. Forbidden contents of a plain and sealed envelope were not 
easily detected ; but this was not so as to evils arising from exposure 
of matter upon envelopes and other inclosures used in the mails. So in 
June, 1888, further législation against this latter abuse was passed, 
embracing the "outside cover or wrapper" as well as the envelope, and 
defining as nonmailable and denouncing with penalties objectionable 
matter cxposed thereon. This was done by separate act, commencing 
with the words "AU matter otherwise mailable by law." We are dis- 
posed to believe that thèse words were used merely as a precautionary 

« The flrst enactinent upon this subject was pàssed In 1865 (13 Stat. 507, } 
16), but envelopes or the like were not mentloned. In 1872, exposure of cer- 
tain matter upon envelopes, but wlthout regard to the mailable character of 
thelr contents, and also upon postal cards, was for the flrst tlme prohibited 
(17 Stat. 302, § 148) : "That no obscène book, pamphlet, plcture, prlnt, or 
«ther publication of a rulgar or indécent character, or any letter upon the 
envelope of whlch, or postal card upon which scurrllous eplthets may hâve 
been wrltten or prlnted, or disloyal devlces printed or engraved, shall be car- 
rled in the mail. • • • " 

Section 148 was amended March 3, 1873 (17 Stat. 699) ; and on June 22, 
1874, the section seems to hâve been carrled Into the revision as section 3893 
(Rev. Stat. [2d Ed.] p. 758 [U. S. Oomp. St. 1901, p. 2658]) ; but no change 
was at either of thèse dates made in respect to envelopes or postal cards. 
The next législation of présent importance was passed June 18, 1888, when 
the words "otherwise mailable by law" and "outside cover or wrapper" flrst 
appeared (25 Stat. 188): "And ail matter otherwise mailable by law upon the 
envelope or outside cover or wrapper of which, or postal card, upon which 
indécent, levvd, lascivlous, obscène, libelous, scurrilous, or threatening dellnea- 
tlons, epithets, terms, or language, or reflectlng injuriously upon the charac- 
ter or conduct of another, may be written or prlnted, are hereby declared to 
be nonmailable matter. ♦ » • " 

This act was amended September 26, 1888, and changed to the same f orm 
practlcally as that of section 212 of the présent Pénal Code (Id., p. 496), and 
section 3893 was at the same time amended so as to exclude Its prevlous lan- 
guage concerning envelopes and postal cards (Id.) ; the section has alnce 
Oeen enlarged, but In no respects material to the présent caae. See section 
111. Pénal Code. 
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measure against an interprétation that the inclusion of mailable, in- 
stead of nonmailable, matter within a forbidden envelope or the like, 
would escape the law. There was no more reason for Congress to coti- 
cern itself about the contents of envelopes or outside covers or wrap- 
pers after this change in législation than there was before.. Provision 
had been made by section 3893 against nonmailable matter concealed 
within an envelope, and this was in effect continued in the section after 
the exclusion theref rom of envelopes, and, indeed, is still maintained in 
section 211 ; it was theref ore unnecessary to repeat the provision when 
seeking to remedy anothcr and distinct cvil by prohibiting the display 
of objectionable matter upon the "envelope or outside cover or wrap- 
per," but since this display could be made regardless of the mailable 
character of the contents, it might well hâve been deemed necessary to 
denounce such display, even though the contents were mailable. If 
the words employed had been, "though otherwise mailable," the intent 
to make the display an offense, whether the contents were mailable or 
not, would hâve been indisputable ; but it is not necessary to add the 
Word "though" — mère emphasis of the word "otherwise" will fairly 
disclose the same intent, and, indeed, in the light of the history of this 
législation, any ordinary and attentive reading of the words "other- 
wise mailable" leads to the same end. This dérives support from the 
obvious intent disclosed ^ the use of the term "postal card," with 
which the words "envelope or outside cover or wrapper" are asso- 
ciated. Every law must be given a sensible construction (United States 
/. Kirby, 74 U. S. [7 Wall.] 482, 486, 19 L. Ed. 278) ; and it is unrea- 
sonable to suppose that inclosed matter, whether harmless or offensive, 
would be regarded as mailable in a forbidden envelope, outside cover 
or wrapper. Further, if the words "otherwise mailable" are to be nar- 
rowly intcrpreted, the object of section 212, except as to postal cards, 
could be wholly defeated simply by placing nonmailable matter withi» 
an envelope, outside cover or wrapper of the most objectionable char- 
acter; and so the evils evidently sought to be remedied by the section 
might, at Icast so far as it is concerncd, be practiced with impunity. 
It is not conceivable that this could hâve been the intention of Congress, 
for such an interprétation would at once reduce the law to absurdity 
and f rustrate it ; and this was never the ofifice of interprétation. True, 
we are considering a criminal act, and the rulc of strict construction 
applies ; but as the présent Mr. Chief Justice White said in United 
States V. Corbett, 215 U. S. 233, 242, 30 Sup. Ct. 81, 84 (54 L. Ed. 173) : 

"The rule of strict construction doe« not reqnlre that the narrowest tech- 
nical meanlng be given to the words employed in a criminal statute in disre- 
gard of their conteit and in frustration of the obvious législative intent." 

In Pickett V. United States, 216 U. S. 456, 461, 30 Sup. Ct. 265, 267 
(54 L. Ed. 566), Mr. Justice Lurton expressed the rule in this language : 

"The reason of the law, as indicated by Its gênerai teruis, snould prevall 
over Its letter, when the plain purpose of the act will be defeated by strict 
adhérence to its verbiage." 

In Glickstein v. United States, 222 U. S. 139, 32 Sup. Ct. 71, 56 L. 
Ed. 128, it was hcld that the immunity given by subdivision 9 of section 
7 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 548 [U. 
215 F.— 33 
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S. Comp. St. 1901, p. 3424]) was not applicable to a prosecution for 
perjury committed by the bankrupt when examined under it. That 
provision requires the bankrupt to submit to examination concerning 
his business, the cause of his bankruptcy, the character of his property 
and its whereabouts, and the like ; but it is further provided that "no 
testimony given by him * * * shall be offered in évidence against 
him in any criminal proceeding." It was contended that since the im- 
munity provision was couched in unambiguous words, the command to 
give testimony could not be so construed as to render such testimony 
admissible in a criminal prosecution for perjury; but, said Mr. Chief 
Justice White (222 U. S. 143, 32 Sup. Ct. 73, 56 L. Ed. 128) : 

" • * * It Is Impossible In reason to coneelve that Congress commanded 
the glving of testimony, and at the same tlme Intended that false testimony 
might be given with impunlty in the absence of the most express and spécifie 
command to that efiect." 

This court had occasion to apply the rule in Daniels v. United States, 
196 Fed. 459, 116 C. C. A. 233. See, also, Lau Ow Bew v. United 
States, 144 U. S. 47, 56, 57, 12 Sup. Ct. 517, 36 L. Ed. 340; United 
States v. Hogg, 112 Fed. 909, 912, 50 C. C. A. 608 (C. C. A. 6th Cir.). 
Apt and convincing illustration of the rule thus pointed out appears 
in Holy Trinity Church v. United States, 143 U. S. 457, 12 Sup. Ct. 
511, 36 L. Ed. 226, where the church had made a contract with a rector, 
an alien residing in England, according to which he was to remove to 
New York and enter into the service of the church. He complied with 
his contract, and a fine was imposed upon the church. The question 
was whether the act to prohibit the importation of an ahen, under 
contract, "to perform labor or service of any kind in the United 
States" had been violated. Mr. Justice Brewer, in reversing the judg- 
ment, said (143 U. S. 458, 12 Sup. Ct. 511, 36 L. Ed. 226) : 

"It must be conceded that the aet of the corporation is wlthin the letter of 
thls section, for the relation of rector to his church is one of service, and 
Implies labor on the one slde with compensation on the other." 

In speaking of the argument of the court below, the learned justice 
said (143 U. S. 459, 12 Sup. Ct. 512, 36 L. Ed. 226) : 

"While there is great force to this reasonlng, we cannot think Congress 
intended to denounce with penaltles a transaction like that in the présent 
case. It Is a familiar rule that a thing may be wlthin the letter of the stat- 
ute, and yet not wlthin the statute, because not wlthin Its spirit, nor wlthin 
the Intention of its makers. This bas been often asserted, and the reporta 
are fuU of cases lUustratlng Its application. This is not the substitution of 
the will of the judge for that of the legislator, for frequently words of gênerai 
meaning are used in a statute, words broad enough to Include an act In ques- 
tion, and yet a considération of the whole législation, or of the circumstances 
surroundlng its enaetment, or of the absurd results which follow from glving 
such broad meaning to the words, makes it unreasonable to belleve that the 
legislator intended to Include the particular act." 

It follows that the motion to elect was rightly denied both before and 
after the introduction of évidence ; and it may be added that the rec- 
ord itself shows that repugnancy could not hâve entered into the ver- 
dict. Assuming for the sake of the question that the words "otherwise 
mailable" would bear the interprétation that defendant's counsel claim, 
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the most that could be urged would be that the court erred in f ailing to 
instruct the jury that if the inside matter was nonmailable, a verdict 
of acquittai should be returned upon the odd counts (section 212). 
Those counts are in terms aimed alone at the matter impressed upon 
the first page, and not against anything contained on the second page. 
The charge of the court respecting thèse counts was, however, extend- 
ed to a considération of (1) the matter "appearing on each page," that 
is, the first and second pages, and (2) the question whether the first 
and last pages constituted an outside cover. Except as it may be im- 
plied in the motion to elect, no request was made to instruct the jury 
that it cotild not convict on the odd counts unless the matter appearing 
on the second page was mailable, and no instruction to that effect was 
given; but the charge did include an instruction that if the language 
"appearing on each page is scurrilous," etc., it fell "within the ban of 
the law." It, therefore, cannot rightfully be affirmed that the verdict 
upon the odd counts amounted to a finding that the inside matter was 
mailable ; on the contrary, the conclusion is inévitable that the jury 
found the inside matter to be nonmailable. It obviously results, upon 
defendant's interprétation of section 212, that so far as the odd counts 
are concerned, error entered into the verdict, but not repugnancy. 

[2] The only other question arising under section 212 is whether in 
view of its language the first and last pages of each copy of the paper 
constituted an outside cover. If any infirmity exists in this behalf, it, 
too, is only a matter of error. We are therefore not called upon to 
pass on either of the questions of error so arising under section 212, 
if the judgment is sustainable under the even-numbered counts. The 
penalty imposed upon the défendant was less than the maximum which 
could hâve been imposed upon conviction under either section 211 or 
212, and conseguently no substantial right of défendant was prejudiced, 
no matter whether the judgment can be upheld under section 212 or not. 
The verdict was gênerai, and amounted to a conviction upon ail the 
counts submitted under both sections, and the sentence was also gên- 
erai; and the rule is that a gênerai conviction and judgment cannot be 
reversed on error where one of the counts or sets of counts is good and 
warrants the judgment. Mr. Justice Gray stated the rule and the rea- 
son for it in Claassen v. United States, 142 U. S. 140, 146, 12 Sup. 
Ct. 169, 170 (35 L. Ed. 966) : 

"It Is settled law In this court, and In thls country generally, that In any 
crlmlnal case a gênerai verdict and judgment on an indictment or informa- 
tion containing several counts cannot be reversed on error, if any one of the 
counts is good and warrants the judgment, because, in the absence of any- 
thing in the record to show the contrary, the presumption of law is that the 
court awarded sentence on the good count only." 

See, also, Evans v. United States, 153 U. S. 584, 595, 14 Sup. Ct. 
934, 38 L. Ed. 830; Hocking Valley Ry. Co. v. United States, 210 
Fed. 735, 740 (C. C. A. 6th Cir.); Wesoky v. United States, 175 Fed. 
333, 334, 99 C. C. A. 121 (C. C. A. 3d Cir.); United States v. Lair, 
195 Fed. 47, 50, 115 C. C. A. 49 (C. C. A. 8th Cir.) ; Greene v. United 
States, 154 Fed. 401, 410, 85 C. C. A. 251 (C. C. A. 5th Cir.); 2 
Bishop's New Crim. Proc. (Ed. 1913) § 1015, par. 4, and section 1015a, 
par. 2, pp. 882, 883. 
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[3] We may therefore turn to a considération of the even-numbered 
counts. Assignments of error are presented to the overruling of an 
cfcjection made against receiving in évidence copies of the paper, The 
Owl, then in dispute, and also to a déniai of a motion, made at the 
close of the évidence, to direct a verdict of not guilty upon each of 
the even-numbered counts. The reason assigned by counsel in support 
of the objection and motion was that the papers M^ere not "obscène, 
lewd, lascivious, or indécent" within the purview of the statute. This 
presented merely a question of law. It is alleged in each of the even- 
numbered counts that the "paper and publication was then and there 
obscène, lewd, lascivious, and of an indécent character, and consisted 
in part of an article and so-called 'story' commencing with the words, 
'Caught in the bathroom at 3 a. m.,' and is unfit to be set fort]? in this 
instrument or to be spread upon the records" of the court. It cannot 
be necessary hère to state more than the substance of the publication. 
The principals involved were described in several ways; for instance, 
as a "merchant prince" and a "long-lost nièce," the former being 
named, while the latter was not named, but was stated to hâve been 
"discovered in Europe;" pictures purporting to represent each were 
displayed in the article ; it was stated that the nièce "was quartered in 
a room" of the man's home; that from day to day they were seen at a 
restaurant at dinner time; that, suspicions being aroused, they were 
watched and finally found in the bathroom of his home "at about 3 
o'clock in the morning;" a picture of a bathtub was given, bearing the 
man's initiais and the word "Private," and it was stated that "after 
rumors of the escapade became current," the man "sent the long-lost 
nièce back to her home in Germany." 

It is enough to say of this that the publication falls within the g'en- 
eral rule, which is well expressed in one of the décisions relied on by 
def endant's counsel (although that case in its f acts difïered from those 
involved hère) : 

"The question of the character of the contents of the paper — namely, wheth- 
er It cornes within the inhibited class named in the statnte — ^la one ordlnarlly 
to be detennined by the jury under approprlate instructions from the court; 
tliat is, when there is such doubt as to the meaning and effect of the same 
that persons would reasonably dlffer in respect thereto." United States v. 
Journal Oo. (D. O.) 197 Fed. 415, 416. 

Error is assigned to the district judge's définition of the word 
"obscène," on the ground that as appïied to this case it is too broad ; 
but no assignment is found concerning the définitions given to the 
other words of the statute with which this one is associated ; and this 
is important, because it will be observed in the portion of the charge 
below quoted that the définition complained of is in effect reduced to 
the meaning of the words, including the word "indécent," errjployed to 
define'the word "obscène," and whatever is "indécent" is also prohibit- 
ed by the same section. Besides, it is not perceived how the jury could 
hâve misapprehended the charge, taken as a whole, concerning the 
meaning of the words "obscène, lewd, lascivious, and of an indécent 
character," as they were used in the indictment and applied to tha 
publication. The assignment will be better understood from the fol- 
lowing portion of the charge: 
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"Tou observe that each of thèse even-numbered counts charges that the 
paper thereln mentloned was obscène, lewd, laseivious, and of an indécent 
character. New, what do thèse respective terms mean? As used In the etat- 
ute, and in the several counts now under considération, the word 'lewd' means 
having a tendency to excite lustful thoughts. 'Laseivious' means pertalning 
to that form of immorality which bas relation to sexual impurity. 'Obscène' 
bas a broader slgniflcance than the VFord 'laseivious.' 'Obscène' comprehenfe 
whatever Is impure, unclean, indécent, foui, filtby, or disgusting. Obscenity 
is that form of indecency which is calculated to promote the gênerai corrup- 
tion of morals, while 'lewdness' and 'lasciviousness' are that form of im- 
morality which bas relation to sexual Impurity. What is an obscène, lewd, 
or laseivious paper or publication is largely a question of your conscience and 
your own opinion. Bef ore it can be said that a paper or publication is obscène, 
laseivious, lewd, or indécent, it must corne to this point : It must be calculated 
with the ordinary reader to déprave bis morals or lead to impure purposes. 
It is your duty to ascertain whether or not the paper or publication offered 
in évidence, as to each of the even-numbered counts, is calculated to déprave 
the morals, to lower that standard which we regard as essential to civiliza- 
tion, whether or not it Js calculated to excite those feelings which in thelr 
proper fleld are ail riglit, but which, transcending the limits of that fleld, 
play inost of the mlschief in the world. « • * 

"The paper offered as to each count ineludes the article In question, and wlU 
be betore you for your inspection and investigation, and it is for you to dé- 
termine its character. If the paper or publication is obscène, or is lewd, or 
laseivious, or of an indécent character — if it bas any one of thèse four char- 
aeteristics. it falls wilhin the ban of the law ; but if it is not obscène, nor 
lewd, nor laseivious, nor of an Indécent character. If it bas no one of thèse 
four characteristics, then no offense bas been committed as to any one of the 
even-numbered counts." 

The similarity between this and the portion of the charge approved 
in Dunlop v. United States, 165 U. S. 486, 500, 17 Sup. Ct. 375, 41 h. 
Ed. 799, respecting the words "obscène, lewd, laseivious, or indécent," 
and the observations of Mr. Justice Brown in that case (165 U. S. at 
page 501, l'7 Sup. Ct. 375, 41 L. Ed. 799), and of Mr. Justice Harlan in 
Rosen v. United States, 161 U. S. 29, 43, 16 Sup. Ct. 434, 480, 40_L. 
Ed. 606, furnish a complète answer to counsel's objection. No décision 
has been cited or has corne to our notice which in principle militâtes 
against this conclusion ; and it is to be noted that in the Dunlop and 
Rosen Cases sanction was given to the action of the trial court in plac- 
ing a material degree of reliance upon the good sensé and judgment of 
the jury touching the practical meaning and effect of the words of 
the statute as applied to the particular publication in dispute. 

Error is assigned to the portion of the charge that submitted to the 
jury the entire paper, The Owl, as to the even-numbered counts, and 
especially to that part concerning the "other bathtub tragédies in Cin- 
cinnati, and likewise to the Leverone divorce case;" but when excep- 
tion was taken to this, while the whole paper was allowed to remain in 
évidence, the court expressly restricted the considération of the jury 
to the portion beginning on the first page and extending into the sec- 
ond page, that is, to the publication complained of in the indictment; 
even if error would otherwise hâve intervened, the court's instruction 
avoided it. Dunlop v. United States, supra, 165 U. S. at page 498, 
17 Sup. Ct. 375, 41 L. Ed. 799. 

Error is assigned to a statement in the charge that the jury was not 
concerned with the question whether or not the person named in the 
publication was damaged, because that question was "properly left 
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with the State or other courts under other and différent proceedings." 
We do not see how this could hâve prejudiced the défendant. It was 
apparently designed to prevent the jury from considering the rights of 
any person mentioned in the publication ; and the natural effect of this 
must hâve been more certainly to direct and confine attention to the 
single issue, whether there had been a misuse of the mails. 

It can serve no useful purpose to extend the discussion to further dé- 
tails. Ail the assignments concerning the even-numbered counts hâve 
been fuUy considered and no réversible error has been found. The 
charge concerning those counts, not to speak of the others, was full, and 
was also calculated to advise and to admonish the jury of its province 
and duty as respects both prosecution and défense. From ail thèse con- 
sidérations we are constrained to believe that the finding upon the even- 
numbered counts cannot rightfully be disturbed. Dunlop v. United 
States, supra, 165 U. S. at page 501, 17 Sup. Ct. 375. 41 L. Ed. 799; 
Knowles V. United States, 170 Fed. 409, 411, 95 C. C. A. 579 (C. C. 
A. 8th Cir.), and cases there cited. 

It results that the judgment must be affirmed. 



EOWB et al. V. HILL et al. 

(Circuit Court of Appeals, Slxth Circuit May 15, 1914.) 

No. 2412. 

1. Deeds (§ 194*) — Time of Dblivebt — Pbesumption. 

In the absence of proof to the contrary, a deed shown to be In the pos- 
session of the grantee must be presumed to hâve been delivered on the 
day it bears date. 

[Ed. Note.— For other cases, see Deeds, Cent. Dlg. §§ 574r-583, 623, 634 ; 
Dec. Dig. § 194.*] 

2. Judgment (§ 682*) — Pebsons Bound — Gbantke in Uneecobded Deed — 

Suit Against Grantob. 

Complainants, I. W. Rowe and Hannah Rowe, cltizens and résidents of 
West Virginia, were grantees In a deed to land in Kentucky. After de- 
livery of their deed, but before It was recorded, a suit was begun In a 
State court to quiet title to the same land In the présent défendant against 
their grantor, and a warning order was issued to "J. W. Rowe," de- 
scribed as a citizen and résident of Pennsylvanla, as an alleged purchaser 
under an unrecorded deed. Service was not made on the défendant In 
such suit, se as to create a lis pendens, untll after the deed was recorded. 
Eeld, that complainants were not bound by the decree in sald suit, either 
as actual parties or privies In estate with their grantor, or as purchasers 
pendente lite. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §§ 1203-1205; 
Dec. Dig. § 682.*] 

3. BouNDARiES (§ 3*)— Relocation of Suevet — General Rules. 

In a suit to quiet title, défendant clalmed under an older survey made 
In 1858 ; the question being whether the boundarles of such survey in- 
cluded the tract in suit. The beginnlng corner was establlshed, but no 
marked Unes or corners were found. The survey and patent described 
the tract as containing 100 acres, and the calls, when run according to 
course and distance, inclosed about that quantity of land, but did not 
even approximatejly reach points and Unes and corners of older surveys 

•For other casea eee same toplc & i numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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clalmed by défendant to be called for, which would Inclose aboEt 650 
acres, nor was It shown that such Unes and corners had been marked, or 
were otherwise known and established, in 1858. The évidence fairly 
showed that the survey was a "paper" survey, and that a very small part, 
if any, of the Unes were actually run. Held, that the case did not corne 
within the estabUshed rule in Kentucky that course and distance must 
yield to calls for natiiral objects or the Unes of other surveys which were 
then actuaUy marked and visible on the ground, or were susceptible of 
definite and certain location. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dig. §§ 3-41; Dec. 
Dig. § 3.*] 

4. QUIETING TiTLE (§ 12*) KiGHT OF ACTION IN FEDERAL COTJET NECESSITY 

OF Possession. 

Under the fédéral equity practlce, indépendant of a state statute, a Mil 
to remove a cloud from title will not lie where the complainant is not 
in possession of the premises, and cannot be maintalned without proof 
both of possession and of légal title; nor is the complainant relieved 
trom the necessity of making such proof by the fact that the déniai of 
bis possession in the answer Is accompanied by an allégation of possession 
in défendant and an incidental prayer that his own title be quieted. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. §§ 44, 45; 
Dec. Dig. § 12.»] 

Appeaî from the District Court of the United States for the East- 
ern District of Kentucky; Andrew N. J. Cochran, Judge. 

Suit in equity by I. W. Rowe and Hannah Rowe against John Hill, 
Nancy Hill, Sam Kidd, Pinkie Kidd, and W. A. Kinne. Decree for 
défendants, and complainants appeal. Reversed. 

For opinion below, see 196 Fed. 910. 

H. C. Gillis and J. B. Snyder, both of Williamsburg, Ky., for ap- 
pellants. 

O. H. Waddie, of Somerset, Ky., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

SANFORD, District Judge. This suit was brought by the plain- 
tiffs, I. W. Rowe and Hannah Rowe, his wife, citizens of West Vir- 
ginia, by bill in equity against five citizens of Kentucky, of whom 
Pinkie Kidd, wife of Sam Kidd, hereinafter called the défendant, is 
the real party in interest, to remove an adverse claim of the défend- 
ant as a cloud upon the plaintiff's title to a tract of land in Wayne 
County, Kentucky, of the requisite jurisdictional value. 

The plaintiffs claim title under patents issued to one Alexander in 
1880 and 1881. The défendant daims under a patent issued to one 
Mills in 1858, which, being senior to the Alexander patents, is admit- 
tedly superior thereto to the extent to which it may be properly located 
within their boundaries. The Mills patent calls on its face for only 
one hundred acres; but if located according to the defendant's con- 
tention, contains about six hundred and fifty acres. The extent of the 
conflict between thèse patents, involving the question of the location 
and extent of the Mills patent, is the underlying question in contro- 
versy. By a judgment of the Circuit Court of Wayne County, Ken- 
tucky, in a former suit of Alexander et al. v. Hill, which was affirmed 

*For other cases see same topic & i numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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by the Court of Appeals of Kentucky, and which îs relied on by the 
défendant as a bar to the présent suit, the location and extent of the 
Mills patent was adjudged in accordance with her présent contention. 

The court below, after a hearing on pleadings and proof, was of 
opinion that the plaintiffs were estopped from claiming that the true 
location of the Mills patent is not as adjudged in said former suit, and 
that, even if such location were still an open question, it would not be 
justified in deciding the matter difïerently from the state courts; and 
hence dismissed the plaintiffs' bill with costs ; from which decree the 
plaintiffs hâve appealed to this court. 

[1] The following facts are undisputed in référence to the former 
judgment in the case of Alexander et al. v. Hill. 

By warranty deed, dated November 1, 1903, and acknowledged No- 
vember 22, 1903, Alexander, the patentée in the above mentioned junior 
patents, conveyed them to the plaintiffs, Rowe and wife, who were 
then citizens and résidents of West Virginia. This deed was lodged 
for record in the county court clerk's office on January 12, 1904. 
While proven by a certified copy, the original was shown to be in the 
possession of the plaintiffs. The inference from the testimony is that 
it was delivered to them at least a month before its lodgment for rec- 
ord. And, under the great weight of authority, in the absence of proof 
to the contrary, it must be presumed to hâve been delivered on the 
day it bears date. Land Co. v. Hilton, 121 Tenn. 308, 321, 120 S. W. 
162; Raines v. Walker, 17 Va. 92, 93; and cases cited. And see 
Goodlett V. Goodman Co. (6th Cire.) 192 Fed. 775, 113 C. C. A. 61. 

■ On January 11, 1904, after the delivery of this deed, but before its 
lodgment for record, the défendant Pinkie Kidd, then Pinkie Hill, 
claiming to be owner of the Mills patent by mesne conveyances from 
the patentée, filed a pétition in equity in the Circuit Court of Wayne 
County to quiet her title to this patent, against Alexander, the patentée 
under the junior patents, and one "J- W. Rowe," described as a citizen 
and résident of Mahaney City, Pennsylvania, to whom it was alleged 
Alexander had conveyed a portion of the land by an unrecorded deed. 
On the same day summons issued for Alexander, which was served 
February 1, 1904. On January 25, 1904, a warning order was issued 
for the défendant "J- W. Rowe." Apparently, however, this order 
was not based upon the affidavit required by sec. 58 of the Kentucky 
Civil Code, and no report was filed by the warning order attorney, as 
required by sec. 59 of said code. On March 17, 1904, an answer was 
filed in the name of Alexander and "J- W. Rowe," which was signed 
"Alexander and Rowe," by their attorneys, in which the défendants 
a,dniitted that Alexander had conveyed a part of the land covered by 
his patents to "his co-defendant, J. W. Rowe," who then claimed to 
be the owner thereof. Alexander having subsequently died, an attempt 
was made to revive the cause against his widow and heirs, some of 
whom were proceeded against by a warning order without proper af- 
fidavit. An order of revivor having been entered, a trial was had, re- 
sulting in the entry of a judgment adjudging the présent défendant, 
then Pinkie Hill, to be the owner of the Mills patent, locating its 
boundaries as now claimed by her, and quieting her title to such bound- 
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ary as against the défendants. On an appeal taken by the défendants 
this judgment was affirmed by the Court of Appeals of Kentucky. 
Alexander v. Hill, 108 S. W. 225, 32 Ky. Law Rep. 1148 (not officially 
reported). 

[2] The plaintiffs are not, however, bound by said former judg- 
ment, as actual parties thereto; the warning order against "]. W. 
Rowe," a citizen and résident of Pennsylvania, being insufficient to 
bring before the court I. W. Rowe, a citizen of West Virginia, even 
if the proceedings had been otherwise regular, and no steps at ail hav- 
ing been taken to make Hannah Rowe a party. They are not bound 
by said judgment as privies in estate with either Alexander, bis widow 
or his heirs, even ïf the judgment rendered after Alexandcr's death 
can be regarded as valid, since the deed f rom Alexander to them had 
been delivered before the institution of the suit. Dull v. Blackman, 
169 U. S. 243, 18 Sup. Ct. 333, 42 L. Ed. 733; Cook v. Lasher (4th 
Cire.) 73 Fed. 701, 704, 19 C. C. A. 654; Carroll v. Goldschmidt (2d 
Cire.) 83 Fed. 508, 509, 27 C. C. A. 566; Lynch v. Burt (8th Cire.) 
132 Fed. 417, 428, 67 C. C. A. 305 ; Ingersoll v. Jewett, 16 Blatchf. 
378, 13 Fed. Cas. 45; Allin v. Hall, 1 A. K. Marsh. (Ky.) 525, 527; 
23 Cyc. 1253, 1257. Neither are they bound by said judgment by rea- 
son of the fact that their deed was not recorded until after the com- 
mencement of the suit, since, apart from the disputed question as to 
whether a vendee under a prior unrecorded deed is bound as a pur- 
chaser pendente lite (25 Cyc. 1480, 21 Am. & Eng. Enc. Law [2d Ed.] 
650), their deed was lodged for record before the lis pendens began by 
the service of process upon Alexander. County of Warren v. Marcy, 
97 U. S. 96, 106, 24 L. Ed. 977 ; Pitt v. Rodgers (9th Cire.) 104 Fed. 
387, 390, 43 C. C. A. 600; McClaskey v. Barr (C. C.) 48 Fed. 130, 133 ; 
Wheeler v. Walton Co. (C. C.) 65 Fed. 720, 722 ; Wickliffe v. Breck- 
enridge, 64 Ky. (2 Bush) 427, 443; Staples v. White, 88 Tenn. 30, 31, 
12 S. W. 339; 25 Cyc. 1463; 21 Am. & Eng. Enc. Law (2d Ed.) 610. 
Mor are they bound by said judgment, even if, as found by the court 
below, the défense made by Alexander to the suit was made both for 
himself and them, in pursuance of an understanding and agreement 
with them, since, whatever may bave been Alexander's action in that 
regard it was not open and known to the other party ; and the estop- 
pel arising by reason of assuming the défense of a suit must, as in 
other cases, be mutual. Lane v. Welds (6th Cire.) 99 Fed. 286, 288, 39 
C. C. A. 528; Andrews v. Pipe Works (7th Cire.) 76 Fed. 166, 173, 22 
C. C. A. 110, 36 L. R. A. 139; Cramer v. Manufacturing Co. (9th Cire.) 
93 Fed. 636, 637, 35 C. C. A. 508; Hanks Assoc'n v. International 
Co. (2d Cire.) 122 Fed. 74, 75, 58 C. C. A. 180; 23 Cyc. 1250. It is 
true that if the plaintiflfs knew of the pendency of said suit, and, either 
through the agency of Alexander or by attorney, actually participated 
in its défense in the name and under the guise of "J- W. Rowe," and 
through such représentative filed the answer in such name in which 
it was admitted that Alexander had made a conveyance to such "J. W. 
Rowe," thereby misleading the défendant as to the name and identity 
of the purchaser and causing her to fruitlessly pursue her litigation 
against such fictitious vendee, they would now, in our opinion, be 
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estopped from denying their identity with "J. W. Rowe" as Alexander's 
vendee, and would, by reason of such estoppel, be bound by the judg- 
ment rendered against "J. W. Rowe" in the former suit, as if they had 
actually been parties. However, while the circumstances are such as 
to create a suspicion that the facts were as above suggested, yet, after 
careful considération of the meager évidence in the record, especially 
in default of the testimony of either of the attorneys who represented 
"Alexander and Rowe" in the former suit, one of whom apparently 
died before proof was taken, we are constrained to conclude that the 
évidence is sufficient only to create such suspicion and not substantial 
enough to establish the fact. 

We hence must hold, upon the évidence in the record, that the plain- 
tifïs, not having been actually parties to the former suit, not being 
estopped from idenying that they were parties, and not being privies 
in estate with Alexander, either as purchasers pendente lite or other- 
wise, are not now bound by the former judgment in said cause or 
estopped from contesting the location of the boundaries of the Mills 
patent as therein determined. 

The défendant, on the other hand, is not estopped from claiming 
that the Mills patent is to be located in accordance with said former 
judgment, by reason of an earlier judgment, upon which the plaintiffs 
rely, in an action for trespass in cutting timber, brought by Alexander 
in 1902 against one John Hill, who is claimed to hâve been the équita- 
ble owner of the Mills patent, since, apart from other questions, it does 
not appear from the record in said trespass suit that the question of 
the boundary of the Mills patent was adjudged therein, either ex- 
pressly or by necessary implication. The court below, therefore, cor- 
rectly held that such judgment was not res adjudicata as against the 
défendant. 

[3] The question as to the location and boundaries of the Mills 
patent présents great difficulty. The survey was made and the patent 
issued in 1858. Both describe the tract as containing one hundred 
acres. The description in the survey, which is substantially followed 
in the patent, is as follows : 

"Being and lylng In the County of Wayne on the waters of the Blg South 
Fork and bounded as follows, to-wlt : Beglnning at a poplar ; running S 55 E 
200 pôles to a stake at the river cliff ; N 40 E 40 pôles to a stake ; N 50 W 
200 pôles to a stake; N 21 E 40 pôles to a stake; N 20 W 60 pôles to a 
stake at the river cliff ; ~S 80 pôles to a stake ; N 70 W 10 pôles to a stake ; 
S 45 W 20 pôles to a stake at the river cliff ; N 10 E 60 pôles to a stake on 
Thomas Ryan's Une; thence with said Une N 85 W 60 pôles to a stake on 
said Une ; S 71 W 40 pôles to a stake on Isaae Poster Une ; S 33 E 150 pôle? 
to J. W. Mills' corner a pine ; thence with Mills' old Une to the beginning." 

The location of the poplar beginning corner is, we think, estab- 
lished by the prépondérance of the évidence in accordance with the 
defendant's contention. However, no marked lines or corners of this 
survey hâve been f ound ; and it is clear, from the character of the 
surveyor's plat and otherwise, that he did not actually run its lines, 
except perhaps for a short distance, but made, in the main at least, a 
paper survey merely. The calls of this survey when run according 
to course and distance, enclose a boundary of about one hundred acres ; 
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but they do not even approximately reach eithcr the river cliffs or the 
Unes and corner claimed by the défendant to be the Ryan, Foster and 
Mills liney and the Mills pine corner called for in the survey, to which 
she contends the lines of the patent should be extended, as located in 
the former suit of Alexander et al. v. Hill, thereby enclosing a bound- 
ary of about six hundred and fifty acres. In such former suit the 
Kentucky Court of Appeals, having fîrst found that the Ryan, Foster 
and old Mills lines and the Mills pine corner were "well known and 
established" at the time of the Mills survey in 1858, thereupon held 
that the courses of the patent should be changed and the distances ex- 
tended so as to reach the river cliffs and such lines and corner under 
the "well settled" law that, "where there is a confiict between the 
course and distance and recognized objects establishing the boundary 
lines of a survey, course and distance must yield and the natural ob- 
jects and established boundaries of other tracts called for, and desig- 
nated known points therein rnust be accepted as the true boundary 
of the land in question." Alexander v. Hill, supra, 108 S. W. at page 
228, 32 Ky. Law Rep. at page 1150. 

■ In so far as the principle of law upon which this décision is based 
has become a rule of property in Kentucky, it should unquestionably 
be followed by this court, if applicable to the facts now in évidence, 
even although the judgment itself is not binding upon the parties as 
res adjudicata; and, regardless of its binding effect, we would with 
great reluctance feel ourselves constrained to differ from the highest 
tribunal of the state in a décision affecting title to real estate within its 
borders. 

However, the évidence in the présent case is not the same as that 
formerly before the state courts. While it partly consists of déposi- 
tions taken in the former suit, it does not appear that it contains ail of 
the former évidence, and, on the other hand, some new and material 
évidence was introduced. After careful considération of the évidence 
in the présent record, we find that it does not justify us in locating 
the boundaries of the Mills patent in accordance with the former judg- 
ment, under the rule of law applied by the Kentucky Court of Appeals. 
The essential différence is that there is no évidence in the présent rec- 
ord that either the Ryan, Foster or old Mills Une or the Mills corner 
were "well known and established" in 1858, when this survey was 
made. Even assuming that the tracts whose lines and corner are called 
for in the survey hâve been satisfactorily identified by the défendant, 
which is not entirely clear, especially in référence to the old Mills line 
and corner, the évidence, construed most favorably to the défendant, 
merely shows that some of the lines and corners of thèse tracts had 
been marked when examined many years later by the witnesses whose 
testimony was introduced in the présent case. There is no évidence, 
however, as to the âge of the marks on thèse lines and corners; and 
no évidence whatever establishing, either directly or by necessary infer- 
ence, that any of the lines and corners of thèse tracts had been marked 
or were otherwise well known and established in 1858. The évidence 
therefore is entirely insufficient to bring the case either within the rule 
of décision applied by the Kentucky Court of Appeals in the former 
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suit, or wjthin the otherwise well settled Kentucky rule that a course 
and distance called for in a survey, when not actually run and marked 
by the surveyor, will be controlled by a call for the Une of another 
tract which was then actually marked and visible on the ground, so as 
to be assimilated to a natural object. Mercer v. Bâte, 4 J. J. Mabhw 
(Ky.) 334, 343 ; Ralston v. McClurg, 9 Dana (Ky.) 338, 341 ; Mathews 
V. Pursifull (Ky.) 96 S. W. 803, 804, 29 Ky. Law Rep. 1001, 1002. 
And see Jones v. Hamilton, 137 Ky. 253, 258, 125 S. W. 695. Nor 
does the évidence bring the case within the rule stated in Morgan v. 
Renfro, 124 Ky. 314, 99 S. W. 311, 313, 30 Ky. Law Rep. 533, 535, 
quoted and approved in Brashears v. Joseph, 108 S. W. 307, 310, 32 
Ky. Law Rep. 1139, 1143, decided on the same day as Alexander v. 
Hill, that, in locating a patent, "calls for the lines of other patents, 
which are of record and which are susceptible of definite and certaiii 
location," are to be preferred to courses and distances. And see Bax- 
ter v. Evett, 7 T. B. Mon. (Ky.) 329, 333. The record contains no copjr 
of either the survey or patent of the Ryan or Foster tracts. While it 
is said that there was a recorded survey of the Ryan tract upon which 
a patent issued, it is shown that no survey can be found in Foster's 
name; and there is no évidence whatever that any patent ever issued 
to the tract claimed by the défendant to be identified as the Foster 
tract. Nor does the proof show any recorded survey or patent for 
the tract which the défendant daims to hâve identified as the old J. W. 
Mills tract. Obviously, therefore, the case is not brought within the 
rule laid down in Morgan v. Renfro, supra, as above quoted. 

We are furthermore satisfied from évidence in the présent record 
not contained in the former suit, that the map on which the défend- 
ant rehes, which was made the basis of the judgment in the former 
suit of Alexander et al. v. Hill, is incorrect in substantial respects, 
especially in référence to the location of the river cliffs and their 
proximity to the Ryan tract. 

For the foregoing reasons, without setting forth other difSculties in 
the way, we are constrained to hold that the évidence in the présent 
case does not bring it within the rule laid down in Alexander v. Hill, 
supra, or justify us in locating the boundaries of the Mills patent as 
therein adjudged. 

[4] We find it unnecessary, howcver, to now détermine the true 
boundary of the Mills patent under the confused and unsatisfactory 
évidence in the record, involving the extent to which such évidence 
would, under the rules of law applicable in such cases, justify a de- 
parture from the courses and distances given in the survey; or the 
extent to which the défendant has, under her deeds, deraigned title 
to such boundary. This is a bill to remove the defendant's claim as 
a cloud upon the plaintifï's title, or as it appears to be called under the 
Kentucky practice, a bill to quiet title. See Whitehead v. Shattuck, 
138 U. S. 145, 153, 11 Sup. Ct. 276, 34 L. Ed. 873. It is well settled, 
however, that, under the Fédéral equity practice, independently of a 
State statute, a bill to remove cloud from plaintifï's title will not lie 
where the plaintff is not in possession of the premises, and can not be 
maintained without proof both of possession and of légal title. United 
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States V. Wilson, 118 U. S. 86, 6 Sup. Ct. 991, 30 L. Ed. 110; Prost 
V. Spitley, 121 U. S. 552, 555, 7 Sup. Ct. 1129, 30 L. Ed. 1010; Peck 
7. Ayers Co. (6th Cire.) 116 Fed. 273, 275, 53 C. C. A. 551 ; American 
Ass'n V. Williams (6th Cire.) 166 Fed. 17, 20, 93 C. C. A. 1 ; Butter- 
field V. Miller (6th Cire.) 195 Fed. 200, 202, 115 C. C. A. 152. The 
remedy at law by ejectment is otherwise plain, adéquate and complète. 
United States v. Wilson (U. S.) supra, 118 U. S. 89, 6 Sup. Ct. 991, 30 
L. Ed. 110; Butterfield v. Miller (6th Cire.) supra, 195 Fed. 202, 115 
C c. A. 152. The Kentucky practicc is furthermore the same in this 
respect, the Act of July 3, 1893 authorizing "any person, having both 
the légal title and possession to lands, to institute and prosecute suit, 
by pétition in equity in the circuit court of the county where the lands 
or some part of them may lie, against any other person setting up 
daims thereto." Carroll's Kentucky Statutes, 1909, c. 1, § U, p. 185. 
"To entitle a party to maintain an action to quiet his title, he must 
show possession in himself as well as title." Webb v, Adams (Ky.) 58 
S. W. 585, 586. 

The bill in the présent suit alleged that the plaintifïs were the own- 
ers and in actual possession of the tract of land sued for. The de- 
fendant, in her original and amended answers, denied both the plain- 
tiffs' possession and ownership of the tract claimed by them, and also 
alleged her own ownership and possession of the land claimed by her 
within the boundaries sued for. The plaintifïs' possession of the land 
sued for having thus been directly put in issue, it therefore became 
necessary for them to prove, not only title, but also possession, in order 
t» entitle them to maintain their suit. 

The faet that the défendant in her amended answer accompanied her 
déniai of the plaintifïs' possession with an assertion of her own pos- 
session and an incidental prayer that her own title be quieted, did not 
relieve the plaintifïs from the necessity of proving their possession. 
The instant case is, in this respect, entirely différent from those in 
whieh it has been held that where the want of équitable jurisdiction 
by reason of a plain and adéquate remedy at law, appears upon the 
face of the plaintiffs' bill, the défendant waives objection to such juris- 
diction unless made in limine. Reynes v. Dumont, 130 U. S. 394, 9 
Sup. Ct. 486, 32 L. Ed. 934; Kilbourn y. Sunderland, 130 U. S. 514, 
9 Sup. Ct. 594, 32 L. Ed. 1005; Brown v. Lake Superior Co., 134 U. 
S. 530, 536, 10 Sup. Ct. 604, 33 L. Ed. 1021 ; HoUins v. Brierfield Co., 
150 U. S. 371, 381, 14 Sup. Ct. 127, 37 L. Ed. 1113 ; Perego v. Dodge, 
163 U. S. 160, 164, 16 Sup. Ct. 971, 41 L. Ed. 113. Hère no defect 
in the équitable jurisdiction appcared upon the face of the plaintiffs' 
bill, which alleged the plaintiffs' possession. The défendant specifically 
raised this issue in, limine by denying plaintiffs' allégation of posses- 
sion ; and the faet that she asserted in her answer that she was herself 
in possession of the land in controvcrsy and claimed the right to hâve 
her own title quieted — although her answer was not filed as a cross- 
bill for that purpose — not only did not waive the plaintiffs' proof of 
possession, but, on the contrary, emphasized her déniai of the plain- 
tiffs' possession. In this respect the case is analogous to Webb v. 
Adams (Ky.) supra, in which, undcr a pétition to quiet the plaintiffs' ti- 



526 215 FKDBEAL EEPORTBB 

tie and a cross pétition denying the plaintiffs' title and possession and 
seeking to quiet the defendant's title, it was held that, as the controversy 
arose over the location of a line dividing the lands of the parties, and 
the disputed territory was open woodland, common to both parties, so 
far as possession went, and "ground of common dispute," neither had 
shown such possession as was essential to the right of action, and that 
both the pétition and cross pétition should be dismissed, without préj- 
udice to their légal rights. 

The plaintiffs hâve, however, failed to show any actual possession 
of the lands sued for within the boundary claimed by the défendant. 
While there is some évidence that Alexander at one time had an en- 
closure extending a short distance within this boundary, it is not shown 
that this enclosure was being maintained by the plaintiffs at the time 
they filed their bill. And while they hâve shown possession of a house 
formerly built by Alexander within the boundaries of his patents, nev- 
ertheless, as this is outside of the boundary claimed by the défendant 
under her older patent, it is doubtful, by analogy to the rule laid down 
in Trimble v. Smith, 4 Bibb (Ky.) 257, 258; Kentucky Co. v. Crab- 
tree, 113 Ky. 922, 926, 70 S. W. 31, and Curtis v. Warden, 144 Ky. 
383, 384, 138 S. W. 245, whether this can, in any event, be regarded 
as even a constructive possession of the land in dispute as against the 
defendant's older patent, regardless of the question, which we do not 
détermine, whether the défendant has likewise failed to show any 
actual possession within the disputed boundary. 

On the whole we hâve grave doubt whether, under the évidence in 
the record, the plaintiffs hâve shown such possession of the land in 
controversy as is essential to the maintenance of their bill, even in the 
light of the rule stated in Roberts v. Northern Pacific Co., 158 U. S. 
1, 30, 15 Sup. Ct. 756, 39 L. Ed. 873, that under a statute similar to 
that in Kentucky a bill to quiet title may be maintained upon an actual 
possession of part of the land in controversy and constructive posses- 
sion of the remainder, if vacant and unoccupied. 

However, as we are not entirely satisfied that plaintiffs' failure 
to offer more definite proof on the question of their possession may 
not hâve been due to a misconception of the légal pffect of the defend- 
ant's prayer that her own title be quieted, and in view of the fact that 
the court below did not pass upon this question and of the amount of 
proof that has been taken upon the various issues in the case, we think 
it proper, under ail the circumstances, without further definite déter- 
mination, to now reverse the decree below dismissing the plaintiffs' 
bill and to remand the case for further proceedings not inconsistent 
with this opinion, with the direction to the court below to reopen the 
case for further proof at large, not only as to the qiiestion of the plain- 
tiff's possession and title, including the location and extent of the Mills 
patent, but also as to the former judgment in Hill v. Alexander, and 
ail other issues in the case. (For instances of analogous action by the 
appellate court, see Noble v. Seary, 223 U. S. 65, 32 Sup. Ct. 194, 56 
L. Ed. 353; Snead v. Scheble [6th Cir.] 175 Fed. 570, 574, 99 C. C. 
A. 578; Butterfield v. Miller [6th Cir.] supra.) And since, upon the 
reopening of the proof in the court below, further testimony may be 
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taken in open court under the new Equity Rules, we hâve no doubt but 
that the learned trial judge, by his direction and supervision of the 
case, will be able to bring clearness and précision eut of the présent 
confused testimony and to satisfactorily ascertain the facts necessary 
to a just détermination of the several issues involved. 

A decree will accordingly be entered, reversing the decree below and 
remanding the case for further proceedings in accordance with this 
opinion. Neither party will recover costs in this court; the costs be- 
low will abide the event. 
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COCA COLA CO. V. NASHVILLE SXRUP CO. 

(Circuit Court of Appeals, Sixth Circuit June 13, 1914.) 

Nos. 2439, 2440. 

1. Tkade-Mabks and Teade-Names (§ 45*) — Desceiptive Wobds — Effect of 

Registration. 

The fédéral trade-mark statute does net directly operate to grant a 
monopoly to one who rightfully reglsters a descriptive or geographical 
Word under the 10-year clause of Act Feb. 20, 1905, c. 592 (U. S. Comp. 
St. Supp. 1911, p. 1461) § 5, but removes from words whlch had been ex- 
clusively used as a mark in Interstate commerce for 10 years the bar or 
disabillty caused by their descriptive or geographical character, and 
makes them, after their registration, subject to exclusive appropriation 
with the same effect, in the main, as if the disablUty had never existed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59; Dec. Dig. § 45.*] 

2. Trade-Marks and Trade-Nambs (§ 59*) — Infringement — "Coca Cola." 

The name Coca Cola, duly registeréd as a trade-mark for a syrup used 
as a basis for carbonated drinks, and which had by more than 10 years 
exclusive use prior to 1905 become the dlstinctlve name under which com- 
plainants' product was known, heM infringed by the name "Pletcher's 
Coca Cola" used on a similar product. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 68-72 ; Dec. Dig. § 59.*] 

3. Teade-Marks and Teade-Names (I 22*) — Vauditt — Deceptive Names. 

Whether a claimed trade-mark Is so descriptive of something else as to 
be deceptive must be decided as of the time of its adoption. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 25 ; Dec. Dig. § 22.*] 

4. Tbade-Mabks and Teade-Names (| 22*) — Validitt— Deceptive Names. 

The name "Coca Cola" as applied to a flavoring syrup for carbonated 
drinks, containing about 2 per cent, of a compound made from coca 
leaves and cola nuts, held not so substantlally and really deceptive as to 
invalidate it as a trade-mark under the 10-year clause of the act of 1905. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 25; Dec. Dig. § 22.*] 

6. Teade-Marks and Teade-Names (| 59*) — Infeinoement. 

Where a name has been exclusively used to designate the product of a 
particular manufacturer for so long a time as to hâve become identifled 
with It in the minds of purchasers and to be a valld trade-mark It can- 
not be used by another on a similar product merely because ingrédients 

•For other cases see same toplc & § numbeb in Dec. & Am. Diss. 1907 to date, & Rep'r Indexes 
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are tised In such other product wMch make the name te a sensé descrip- 
tive of It 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Oent 
Dig. §§ 68-72 ; Dec. Dig. § 59.*] 

6. Teade-Mabks and Tbade-Names (§ &8*) — Suit roE Infbinoembnt — Ao- 

COUNTING FOE PEOFITS. 

On an accountlng for profits for infrlngement of a trade-mark by a 
bona fide corporation, défendant Is entitled to crédit for the salary pald 
its manager, who was a minority stockholder only, as a part of its operat- 
ing expenses. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 112; Dec. Dig. § 98.*] 

T. Appeal and Kkbob (§ 339*) — Time fob Appeal — Suit fob Inibingement ot 
ïkade-Mabk. 

Where an interlocutory decree In favor of complalnant was entered in 
a suit for Infringement of a trade-marlc, directing a référence for an ac- 
counting, a subséquent decree entered on the report of the master, whether 
or not it refers to the Interlocutory decree in terms, has the eftect of re- 
afflrming it and rendering It final, and an appeal n3ay be taken by the 
défendant at any time within the statutory time after entry of such final 
decree on whlch the décision embodied In the interlocutory decree may be 
reviewed. The fact that the appeal purports to be from the interlocu- 
tory decree, and tliat steps were taken therefor before such decree became 
final, which were perfected afterwards, is not a fatal irregularity. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1883- 
1887 ; Dec. Dig. | 330.*] 

Appeals from the District Court of the United States for the Mid- 
dle District of Tennessee ; Edward T. Sanford, Judge. 

Suit in equity by the Coca Cola Company against the Nashville Syrup 
Company. From the decree both parties appeal. Affirmed. 

For opinion below, see 200 Fed. 157. 

Coca is a South American shrub, from the leaves of whlch cocaïne, amonf 
other substances, is obtained ; the cola tree grows In Africa, and from its nuts 
caffelne may be extracted. The use of thèse leaves and thèse nuts by the na- 
tives in tlieir respective countries, and for the supposed stimulating quallties, 
had long been known in this country, and before 1887 estracts respectively 
from coca leaves and from cola nuts had found a place In the pharmacopœla. 
There was little popular knowledge coneerning them. The extracts v?ere used 
only by druggists in compounding medicine. In 1887 Pemberton, an Atlanta 
druggist, registered in the Patent Office a label for what he called "Coca Cola 
Syrup and Extract." The plaintiff below, the Coca Cola Company, was or- 
ganlzed as a corporation in 1892, and acquired Pemberton's formula and label. 
Since that time, it has continuously manufactured and sold a syrup under the 
name, "Coca Cola" ; and, used as a basis for carbonated drinks, the syrup, 
under this name, has had a large sale in ail parts of the country. In 1893 the 
Coca Cola Company (herein called plaintifE) registered the name "Coca Cola" 
as a trade-mark, and again in October of 1905, and pursuant to the act of 
February 20, 1905, the name was registered by plaintiff as a trade-mark un- 
der the lO-year proviso of that act. Plaintiff enjoyed the exclusive use of 
the name from 1892 until 1910. In that year, J. D. Fletcher, now the active 
manager of the Nashville Syrup Company (herein called défendant), became 
Interested with others in the manufacture of a somewhat simllar syrup beinjr 
«old under the name "Murfe's Cola." Dater in that year they changed the 
name of their product to "Murfe's Coca Kola," and shortly afterwards, Mr. 
Fletcher became sole owner of the business, and the product was named 
"Fletcher's Coca Cola," and has been sold by him and bis successor, the Nash- 
ville Syrup Company, under that name. The bill of complaint herein clalmed 

*For other caees see saine toplc & S numbeb In Dec. £ Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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for plaintiff a common-law trade-mark In the name, and also clalmed trade- 
mark rights by virtue of the registration uiider the act of 1905. It also al- 
leged that the words of the name, If they ever indicated anything other than 
plaintiff's product, had acquired a secondary meaning limlted to that article, 
and that défendant was engaged In unfalr compétition. Jurisdlction suffl- 
ciently depended on diverse cltizenship. 

On the usual so-called final hearing, the District Judge concluded that plain- 
tiff had a valid statutory trade-mark under the act of 1905, and that it had 
been Infrlnged, and accordlngly ordered an Injuuction and a référence to as- 
certain the damages (200 Fed. 15.3, 157). The master reported his finding of 
damages, but defendant's exception was sustained and a decree was entered 
finding no damages. ïhe défendant appealed from the decree for injunction, 
and plaintiff appealed because it failed to recover damages. 

J. B. Sizer, of Chattanooga, Tenn., and Harold Hirsch, of Atlanta, 
Ga., for plaintifï. 

Perkins Baxter, of Nashville, Tenn., and E. W. Bradford, of Wash- 
ington, D. C, for défendant. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. Passing, for the présent, without deciding, the question whether the 
name Coca Cola was, in 1887 or in 1892, so far descriptive of the arti- 
cle as to be incapable of appropriation as a common-law trade-mark, 
and passing, also without deciding, the question whether the name, if 
primarily descriptive, had, before suit was brought in 1910, acquired 
a secondary meaning, we come to the effect of the registration under 
the act of 1905. The broad questions on which défendant relied con- 
cerning the effect of this act hâve been set at rest against defendant's 
contention, by the décision of the Suprême Court in Davids Co. v. 
Davids. 233 U. S. 461, 34 Sup. Ct. 648, 58 h. Ed. 1046. In view of 
the settled rule that the fédéral trade-mark statute does not create any 
exclusive right, as the patent statute does, but only recognizes a right 
which has been already acquired by exclusive appropriation, and then 
furnishes évidence and remédies (Trade-Mark Cases, 100 U. S. 82, 25 
S-,. Ed. 550; Hopkins on Trade-Marks, § 27; Hesseltine's Law of 
Trade-Marks, p. 139), we do not regard the décision in the Davids Case 
as holding that the statute directly opérâtes to grant a monopoly to 
one who rightfully registers under the ten-year clause a descriptive or 
geographical word. We take it as holding that the statute was not 
intended to permit, under this clause, an ineffective and useless regis- 
tration, and so, in efïect, holding that the statute removed from de- 
scriptive words which had been exclusively used as a mark in Interstate 
commerce for 10 years the bar or disability caused by their descriptive 
character, and made them, after that probation, subject to exclusive 
appropriation with the same effect, in the main, as if the disability had 
never existed. Since the statute relates primarily to registration, it 
may well be that the disability continues until registration, somewhat 
retroactively, removes it; that is not now important. Neither is it 
important at présent to know the exact distinctions between the manu- 
facturer's rights f ormerly existing under the secondary meaning theory 
215 F.— 34 



530 215 FEDERAL REPORTER 

and those now existing under the statute. Since it appears that plain- 
tiff had enjoyed the exclusive use of the name "Coca Cola" for more 
than 10 years before 1905, and that there was due registration under 
the act of 1905, it follows that plaintifif's exclusive rights as a trade- 
mark owner and as defined in the Davids Case, are established. 

Whether any exclusive rights which, in an essential part, dépend on 
this statute can extend to the régulation of strictly intrastate com- 
merce, or whether the effect must be limited to the field where Congress 
had power to act, is an interesting question, which is only suggested, 
but not presented, by this record. It is not raised by assignment of 
error or by the briefs. We, therefore, give it no considération. 

[2] 2. We think the infringement sufficiently appears. Hère, also, 
the Davids Case is instructive. The spécifie form in which the mark 
was registered in that case was not considered important; and so it 
cannot be hère controUing, whether the words "Coca Cola" are with 
or without a hyphen, or are in script or in plain letters. Neither is 
infringement avoided because défendant marks its bottles "Fletcher's 
Coca Cola." Not only does this qualification in the name fail efïective- 
ly to reach the ultimate consumer (Coca-Cola Co. v. Gay-Ola Co., 200 
Fed. 720, 119 C. C. A. 164, and 211 Fed. 942, 128 C. C. A. 440), but a 
trade-mark right which could be so avoided would be of no value. In- 
deed, even under the secondary meaning theory, and without the aid 
of the statute, such marking would not sufficiently differentiate. Mer- 
riam v. Oglivie, 170 Fed. 167, 95 C. C. A. 423, and cases cited on page 
168 ; Davids Co. v. Davids, supra. A case may arise where the words 
registered under the statute are so wholly and so merely descriptive 
and so unfit to carry an arbitrary meaning indicating registrant's prod- 
uct only that the use of the words coupled with defendant's name as 
manufacturer would not infringe; but this is not that case. The 
words hère involved were, if fairly "descriptive" at ail, not purely de- 
scriptive, and by 10 years' exclusive use they had become the distinc- 
tive appellation of plaintifif's product. To permit défendant to use 
them in connection with his own name is not to avoid or mitigate the 
wrong, but is rather. an aggravation, because of the false implication 
that plaintiff has parted with the exclusive right. Jacobs v. Beecham, 
221 U. S. 263, 272, 31 Sup. Ct. 555, 55 L. Ed. 729. 

3. There remains the question whether the mark is deceptive. De- 
fendant does not expressly make this point, but it is so bound up with 
the questions of how merely descriptive the words are, and whether 
the same words as used by défendant are only the rightful name of its 
product, that it must be decided. The act of 1905 makes no exception 
in this respect, but we assume that if the registered words clearly car- 
ried déception, and if their use really represented to the purchasers 
that the article was something essentially différent f rom the thing which 
they actually received, the courts would not enforce any exclusive 
rights under such registration, both because plaintifï would corne into 
court with unclean hands (California Co. v. Stearns, 73 Fed. 812, 816, 
20 C. C. A. 22, 33 L. R. A. 56), and because such words could not be 
within the fair contemplation of the act, when it refers to "any mark 
* * * which was in actual and exclusive use as a trade-mark," 
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etc. The inquiry whether the mark is deceptive and misleading is not 
dissimilar to the question whether the same words constitute the dis- 
tinctive name of another article, which question we hâve considered in 
our opinion in United States v. Coca Cola Ce, 215 Fed. 535, this day 
filed ; but there may be some such spécial force in the words "distinc- 
tive name" found in the Pure Food Law that a mark might be thought 
deceptive or misleading even though it was not the "distinctive name 
of another article." Hence, the point requires, in this case, further 
considération. 

The argument is that the use of the name, "Coca Cola," implies to 
the public that the syrup is composed mainly or in essential part of the 
coca leaves and the cola nut; and that this is not true. The fact is 
that one of the éléments in the composition of the syrup is itself a com- 
pound made from coca leaves and cola nuts. This élément becomes a 
flavor for the complète syrup, and is said to impart to it aroma and 
taste characteristic of both. This flavoring élément is not in large 
quantity (less than 2 per cent.), but it is impossible to say that it does 
not hâve appréciable effect upon the compound. The question then is 
whether the use of the words is a représentation to the public that the 
syrup contains any more of coca or of cola than it really does contain. 

[3] We think it clear that whether the clainied trade-mark is so de- 
scriptive of something else as to be deceptive must be decided as of the 
time of adoption. It cannot be that rights once lawfuUy acquired by 
exclusive appropriation can be defeated by subséquent progress of 
public knowledge regarding some other substance of similar name. It 
is undisputed that during the period shortly after 1892, while this 
name was coming into public knowledge in connection with plain- 
tiff's product, little or nothing was popularly known about either coca 
leaves or cola nuts, although existing technical or cyclopedic publica- 
tions gave information. It is not important whether Pemberton's orig- 
inal form, "Coca Cola Syrup and Extract," was so descriptive as to be 
deceptive if applied to a compound not composed mainly of thèse ingré- 
dients. The name in which trade-mark rights hâve been acquired is 
the compound name "Coca Cola," and this name may not, for ail 
purposes, be the same as if it was "Extract of Coca and of Cola."^ 
Neither of thèse words alone had any absolute complète meaning, but 
when the words were put together to make the compound term, the 
ambiguity of meaning was intensified. If coca was spoken of, the 
référence might be to the leaves, or to a décoction or to an extract; 
"cola" might ref er to the nuts or to a powder or to a paste or a fluid ; 
and so, when the public first saw the name "Coca Cola," it could not 
know, as we said in the accompanying case, whether the substance was 
medicine, food, or drink, or whether it was intended to swallow, smoke, 
or chew. One who had ail the existing available information could 
only infer that the new substance, whatever it was, had some connec- 
tion with thèse two foreign things. The case would be somewhat dif- 
férent if each of the two named éléments was itself definite and cer- 
tain, but neither is. To illustrate by more common substances ; Sage 

1 But see Coca Cola Ce. ▼. American Co. (D. C.) 200 Fed. 107, wbere Judge 
Lacombe thinks this form to be an infringement. 
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is a shrub, used in various ways ; the almond is a nut, eaten raw or 
prepared in numerous methods. The compound name "Sage-Almond," 
as a label, would convey a very indefinite idea, if any, as to what would 
be found when the package was opened ; and, if we assume that "Sage- 
Almond" turned out to be a drink in connection with which sage leaves 
and almonds had been used, we hâve, in this illustration, a close anal- 
ogy to Coca Cola ; yet this name, applied to a soda fountain beverage, 
would not deceive the public into supposing that it contained ail the 
virtues of sage tea and ail of the nourishment of the ahnond nut méats. 
Such an article could honestly enough carry the supposed name "Sage- 
Almond"; and after 20 years exclusive use of the name it would not 
still be common property. A newcomer might rightfully sell (e. g.) 
"Sage Tea with Almond Flavor"; he might not take the peculiar, 
précise, and really arbitrary compound name. 

Plaintifï's counsel say, and so far as we see accurately say : 
"The use of a compound name does not necessarily * * * indicate that 
the article to which the name is applied contains the substances whose names 
make up the compound. Thus, soda water contains no soda; the butternut 
contains no butter; cream of tartar contains no cream; nor mllk of lime 
any milk. Grape fruit is not the fruit of the grape; nor is bread fruit the 
fruit of bread ; the pineapple is foreign to both the pine and the apple ; and 
the manufactured food known as Grape Nuts contains neither grapes nor 
nuts." 

Many names which, as to the claim that they are so descriptive as 
to be deceptive in the manner in which they are used, must be classi- 
fied with Coca Cola, hâve been sustained as proper trade-marks. The 
Court of Appeals of New York thought that "Sliced Animais" was not 
merely descriptive, and was capable of exclusive appropriation. Sel- 
chow V. Baker, 93 N. Y. 59, 45 Am. Rep. 169. The same court con- 
sidered "Bromo Caffeine." Défendant in that case insisted that he 
could call his product "Bromo Cafïeine" because it was, and because 
plaintifï could not adopt, as a trade-mark, the words so indicating the 
composition of the article. It was decided that while the name indi- 
cated a compound of caiïeine with some bromide, this indication was 
too vague and indefinite to put the name beyond the forbidden limit. 
The discussion by Judge Peckham is thoroughly applicable to the in- 
stant controversy. Keasbey v. Bromo, etc., Wks., 142 N. Y. 467, 474, 
476, 37_N. E. 476, 40 Am. St. Rep. 623. A very similar case is that 
concerning "Lacto Bacilline." Application of La Société Ferment, 81 
L. J. R. 724.= In Ludington v. Léonard, 127 Fed. 155, 62 C. C. A. 269, 
it was specially urged upon the Circuit Court of Appeals of the Second 
Circuit that the name "carroms" as applied to a game resembling bil- 
liards was either too accurately descriptive or too deceptive and mis- 
leading to be exclusively used even under the secondary meaning 
theory; but the contention was not upheld. Perhaps the controUing 
distinction cannot be better expressed than was donc by Judge Sho- 

2 This case is more fuUy reported In the Officiai Journal of the Patent Of- 
ûce, "Reports of Patent and Trade-Mark Cases, Vol. 29," before Justice Joyce, 
Bt p. 149, and on appeal, at p. 497, Justice Joyce was reversed. Thèse reports 
are in the old English method, and the discussions between court and coun- 
sel cover every phase of the question. 
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walter when he said (American Fiber Chamois Co. v. De Lee [C. C] 
67 Fed. 329, 331) : 

"If said words, as hère combined, hâve any sensé, as descriptive of the class 
of goods in question, it Is not so pronounced, obvions, and itsual as to nrake 
said combined words unflt, Inappropriate or misleading, as a name, sign, 
or mark of origin of eomplainant's goods." 

Cases like Standard Co. v. Trinidad Co., 220 U. S. 446, 31 Sup. Ct. 
456, 55 L. Ed. 536, are sharply distinguishable. In Itiat case, it was 
found as a fact that the word involved, "Rubberoid," was in common 
dictionary use as an adjective, so that it was merely descriptive. 
There was no room for it to carry any arbitrary character in addition. 
This feature, with its attendant distinction, is typical of the cases re- 
lied upon by appellant. When it cannot be said that the words "Coca 
Cola," from 1895 to 1905, gave to the public "reasonably accurate, and 
tolerably distinct knowledge as to what the ingrédients"^ were, thèse 
cases relied on by appellant lose their pertinence. 

[4] We conclude that the name Coca Cola as applied to plaintifï's 
product, while undoubtedly suggestive, is not so substantially and real- 
ïy deceptive as to invalidate the registered mark. 

[5] 4. Closely connected with what bas been said, but separately 
urged by défendant, is the claim that because in compounding its 
product défendant bas used coca leaves in considérable quantity and 
bas used real cola nuts to furnish the cafïeine, it must be permitted to 
call its article "Coca Cola." This is really another aspect of the mat- 
ter already decided. If the name is not so substantially and definitely 
descriptive (rather than suggestive) as to be deceitful if employed 
where the supposed description is not true, it follows that the name is 
not so merely descriptive that its use remains of common right after 
public acquiescence for 20 years in plaintifï's exclusive appropriation. 
Analogy is found in the illustration above quoted from counsel. As- 
suming that "Grape Nuts" had been exclusively used for a long period 
as the distinct name of a particular maker's compound food, could a 
newcomer rightfully take away a part of the established trade by us- 
ing the same name for his new compound, just because it contained 
some nuts and was flavored with grape juice? To us, a négative an- 
swer seems imperative, and no less so in the instant case. 

[6] 5. On the accounting before the master, plaintiff did not seek 
damages as such, but asked an award of the profits made by défendant. 
No question arises except that presented by the fact that Mr. Fletcher, 
the gênerai manager of défendant corporation, received during the in- 
fringing period a salary of $2,700. If défendant was entitled to crédit 
for this salary as a part of its operating expenses, there were no prof- 
its ; if the item was an improper crédit, there was a balance of profit to 
be recovered. Without question, the défendant was an actual corpora- 
tion organized in the regular way for business purposes. It succeeded 
to Mr. Fletcher's private business. He actively caused it to be organ- 
ized, and he became and continued président and gênerai manager. 
Two-thirds of the capital was contributed by others, and Mr. Fletcher 

» Judge Peckhatn's language In Keasby v. Bromo, etc., Wks. 
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did not hâve the control of the corporation, except by sufferance of the 
majority of the stockholders. There is no claim that the corporation 
was a mère sham or subterfuge brought into existence to cover up his 
individual activities. Under thèse circumstances, and when the only 
question is the amount of profits which the corporation actually made, 
justice to the majority stockholders, if no other reason, requires that 
his fair and reasonable salary be treated like any other disbursement. 
The District Judge was right in concluding that there was no profit. 

[7] 6. The plaintiff moved to dismiss defendant's appeal from the 
interlocutory decree for injunction, because the appeal was not taken 
within 60 days ; and, as this motion raises a question of our jurisdic- 
tion, it must be considered. The interlocutory decree awarding in- 
junction and making a référence to take an account of damages was 
entered July 29, 1912. The master's report was filed October 8th; 
défendant excepted, and the final order of the court on the exceptions 
was dated November 2Sth. This ofder made no référence in terms to 
the order of^July 29th, and was, in terms, confined to the sustaining 
of one exception, the overruling of another, an adjudication that the 
plaintifï had failed to establish any damages, and a disposition of the 
costs. November 1 Ith, the défendant had claimed and had been allow- 
ed "an appeal from the decree of July 29th," and had assigned errors 
thereon, but the citation was not issued nor the bond on appeal approv- 
ed until November 26th. Clearly the decree of July 29th did not be- 
come final until the order of November 25th. This last order might 
well hâve repeated, in terms or by référence, the provisions of the or- 
der of July 29th, so that there would hâve been one complète, final 
decree, and we think this would hâve been according to the most care- 
f ul practice ; but the order of November 25th necessarily has this ef- 
fect, and opérâtes to redeclare the adjudications which, up to that time, 
had been interlocutory and within the control of the court, and which 
then, for the first time, became final. The défendant then had six 
months within which to appeal from any part of this Consolidated final 
decree. Loveland's Appellate Jurisdiction, 467, 468; Grant Co. v. 
Laird Co., 212 U. S. 445, 29 Sup. Ct. 332, 53 L. Ed. 591. Inasmuch as 
the appeal which défendant did take was not perfected until after this 
final decree had been entered, we think it may properly be treated as 
having been taken from that decree. No prejudicial irregularity 
comes from the fact that July 29th was named as the date of the de- 
cree from which appeal was taken and to which error was assigned. 
It would hâve been absolutely accurate to appeal "from the decree of 
July 29th as re-entered on November 25th," and this is the substantial 
efïect of what was done. The same resuit is reached by considering 
that the time for appeal from the decree of July 29th (under section 11 
of the Circuit Court of Appeals Act [Act March 3, 1891, c. 517, 26 Stat. 
829; U. S. Comp. St 1901, p. 552], as distinguished from one under 
section 129 of the Judicial Code [Act March 3, 1911, c. 231, 36 Stat. 
1134; U. S. Comp. St. Supp. 1911, p. 194]) did not begin to run un- 
til November 25th. That the appeal was prayed and allowed pre- 
maturely and before the effective entry of the decree appealed from is 
not a fatal irregularity. For this purpose, thèse preliminary steps may 
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be treated as speaking as of the day when they became fully effective 
by the perfecting of the appeal. The motion to dismiss must therefore 
be denied. 

Upon both appeals, the judgment below is affirmed. 



UNITED STATES v. FORTY BARRELS AND TWENTT KEGS OF 

COCA COLA. 

(Circuit Court of Appeals, Slxth Circuit. June 13, 1914.) 

No. 2415. 

1. STATUTES (§ 1S4*) CONSTBUCTION — LEGISLATIVE INTENT. 

In applying a statiite to partlcular facts, and when It becomns neces- 
sary to construe language to whieh the parties give différent meanings, 
the court hâve In mind the essential scope and purpose of the act. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 262; Dec. Dlg. 
§ 1S4.*] 

2. Food (§ 2*) — Pood and Deuqs Act — Construction — Pdrposb. 

The purpose of the Food and Drugs Act (Act June 30, 1906, c. 3915, 
34 Stat. 768 [D. S. Comp. St. Supp. 1911, p. 1354J) , entitled, "An act for 
preventing the manufacture, sale or transportation of adulterated or mis- 
branded or polsonous or deleterious t'oods," etc., and prohibiting Inter- 
state commerce in any article which is adulterated or mi.sbranded, de- 
finlng an article deemed to be adulterated or misbranded, providing for 
the seizure and forfeiture of offending articles, and prohibiting importa- 
tions from forelgn countrles of food adulterated or misbranded or other- 
wise dangerous to the health of the people, is to prevent fraud and dé- 
ception, so that a purchaser can obtain the thiug he supposes he is ob- 
taining, rather than the protection of the public health to the extênt of 
preventing a purchaser from deliberately and Intentlonally buying a par- 
tlcular food which Is what it purports to be, though a jury may thlnk it 
deleterious. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 2; Dec. Dlg. § 2.*] 

3. Food (§ 5*) — Food and Deugs Act — Construction — "Added." 

The word "added" In Food and Drugs Act, § 7, declarlng that an article 
shall be deemed to be adulterated If it conta in any added polsonous or 
other added deleterious Ingrédient whieh may render the article injurious 
to health, Implies the existence of a standard, and an élément necessarily 
used to create a standard is not "added," and caffeine, forming a valuable 
constituent of Coca Cola, made up of water, sugar, caffeine, phosphoric 
acid, glycérine, Urne juice, coloring, and fiavoring matter, is not "added," 
where for 15 years before the act the article contalning ail the ingrédients 
had been widely used. 

[Ed. Note. — For other cases, see Food, Cent Dig. § 1; Dec. Dig. § 5.* 
For other définitions, see Words and Phrases, vol. 1, pp. 174, 175.] 

4. Food (§ 5*) — Food and Dbugs Act — Constkuction — "Added." 

The court. In construing the Food and Drugs Act, § 7, cl. 5, declarlng 
that an article shall be deemed to be adulterated if it contain any added 
polsonous or other added deleterious ingrédient which may render the 
article injurious to health, must give effect to the word "added," and not 
construe the clause In the same way that an almost identlcal clause re- 
latlng to confectionery with the exception of the omission of the word 
"added" must be construed, for the court must give effect to ail the words 
of a statute In their ordinary sensé. 

[Ed. Note. — For ôther cases, see Food, Cent. Dig. § 1 ; Dec. Dlg. § 5.»] 



•For other cases see same toplc £ S nitmbbb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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6. Food (§ 5*) — Food akd DEtras Act — Construction — "Added." 

The test whether a deleterlous ingrédient is added to an article of food 
wlthln Food and Drugs Act (Act June 30, 1906, c. 3915, 34 Stat. 769 [U. 
S. Comp. St. Supp. 1911, p. 1356]) § 7, declaring that an article shall be 
deenied adulterated If it contain any added poisonous or deleterlous in- 
grédient, depending on wliether the Ingrédient is In its natural or In an 
artiflclal form, may often be a nseful aid In applying and interpretlng the 
statute, but it cannot be applied where artiûeially compounded foods are 
under considération. 

[Ed. Note.— For other cases, see Food, Cent. Dig. | 1 ; Dec. Dig. § 5.*] 

6. Food (§ 5*) — Food and Deuqs Act — Construction — "Added." 

The court. In construlng the phrase "added poisonous or added dele- 
terlous ingrédient," In Food and Drugs Act, § 7, cl. 5, declaring that au 
article shall be deemed to be adulterated If it contain any added poisonous 
or other added deleterlous Ingrédient, must conslder section 8, providing 
that an article of food whlch does not contain any added poisonous or 
deleterlous Ingrédient shall not be deemed to be adulterated or mls- 
branded, in specified cases, and, when so construed, the act requires a 
standard before there eau be any added ingrédient or adultération. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.*] 

7. Food (§ 5*) — Food and Deugs Act — Constbuction — Added. 

The Food and Drugs Act, entitled "An act for preventing the manufac- 
ture, sale, or transportation of adulterated or mlsbranded or poisonous or 
deleterlous foods," makes no distinction between compouuds known at Its 
date and those thereatter devised, but the act does not absolutely forbid 
the usé in any compound of any élément that a .iury may call deleterlous, 
but Congress, havlng selected and regulated the use of those things 
known to be partlcularly dangerous, bas not wholly forbldden other things 
from which no serious danger need be anticlpated. 

, [Ed. Note.— For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.*] 

8. FooD (§ 5*) — Food and Deugs Act — Construction — "Added." 

The Word "added" in Food and Drugs Act § 7, declaring that any arti- 
cle shall be deemed adulterated if It contain any added poisonous or other 
added deleterlous ingrédient, may be construed as being used wlth réf- 
érence to a possibly deleterlous food ingrédient beyond the quantity in 
which the ingrédient is normally found in usual or customary articles of 
food, and no such Ingrédient should be considered as added, provided 
it Is présent only in the quantity in whlch it existed in common articles 
of food generally known, and so construed, caffelne, forming an in- 
grédient of Coca Cola, and In less amount than common In cofCee, Is not 
an added deleterlous ingrédient 

[Ed. Note.— For other cases, see Food, Cent Dig. § 1 ; Dec. Dig. § 5.*] 

9. Food (§ 15*) — Food and Drugs Act — Misbranding. 

Under the Food and Drugs Act, S 8, declaring that an article of food 
which does not contain any added poisonous or deleterlous ingrédients 
shall not be deemed to be mlsbranded in specified cases, a compound sold 
under the distinctlve name of Coca Cola, which is a dlstlnctlve name of 
the product of the manufacturer thereof and of nothing else, is not mls- 
branded, "Coca" being indicative of one article, "Cola" being indicative 
of another distinct article, and the combinatlon not being descriptive ot 
any substance or combinatlon known until adopted by the manufacturer, 
and still unknown as an appellation for any other substance on the 
market 

[Ed. Note. — For other cases, see Food, Cent Dig. § 14; Dec. Dig. § 15.» 
What constitutes a violation of pure food régulations, see note to Brina 
V. United States, 105 C. C. A. 559.] 

•For other cases see same toplc & 5 number In Dec. fi Am. Digs. 1907 to date, & Rep'r Indexes 
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In Errer to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sanf ord, Judge. 

Libel by the United States for condemnation of 40 barrels and 20 
kegs of Coca Cola, the Coca Cola Company claimant. There was a 
judgment (191 Fed. 431) denying relief, and the United States brings 
error. Affirmed. 

W. B. Miller and Lewis M. Coleman, U. S. Atty., both of Chatta- 
nooga, Tenn., for the United States. 

J. B. Sizer, of Chattanooga, Tenn., and Harold Hirsch, of Atlanta, 
Ga., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

DENISON, Circuit Judge. This proceeding was brought by the 
dnited States to condemn a quantity of syrup called Coca Cola. For- 
ieiture was claimed under the Pure Food Law (34 U. S. S. L. 768), 
because the syrup was said to be adulterated and misbranded. The 
case was tried at great length before a jury ; at the conclusion of the 
trial, the government withdrew certain issues, and upon the two re- 
maining matters, the court instructed a verdict for the Coca Cola Com- 
pany, the claimant of the property. The sole question presented by 
this writ of error is whether there was any évidence tending to show 
that the article was either adulterated or misbranded within the prohi- 
bition of the act. The facts presented and the questions involved are 
80 well set out by the District Judge in his carefully prepared opinion 
(191 Fed. 431)^ that we refrain from further preliminary statement. 
The sections and clauses of the act which it seems may hâve some bear- 
ing on the question before us are given in the margin." 

1 The parts of the libel voluntarily dismissed by the govemment were those 
matters numbered 4 and 5 in the District Judge's opinion; the statement on 
page 440 of 191 Fed. is erroneous in this respect. 

2 "Sec. 6. * * * the term 'food,' as used herein, shall include ail articles 
used for food, drink, confectionery or condiments, by man or other animais, 
whether simple, mlxed or compound. 

"Sec. 7. That, for the purposes of this act, an article shall be deemed to be 
adulterated • * * in the case of food • » * third, if any valuable 
constituent of the article bas been wholly or In part abstracted * • * 
flfth, If it contain any added poisonous or other added deleterious Ingrédient 
which may render such article Injurlous to health. 

"Sec. 8. That the term 'misbranded' as used herein, shall apply to ail drugs 
or articles of food or articles which enter Into the composition of food, the 
package or label of which shall bear any statement, design or device regard- 
Ing such article or ingrédients or substance contained therein which shall be 
false or misleading in any particular • • * that for the purposes of this 
act, an article shall also be deemed to be misbranded ♦ * * in the case of 
food : First, if it be in imitation of or oflfered for sale under the dlstinctlve 
name of another article. Second, If It be labeled or branded so as to deceive 
or mislead the purchaser * * * or if it fail to bear a statement on the 
label of the quantity or proportion of any morphine, opium, heroin, alpha or 
beta eucane, chloroform, cannabis indica, chloral hydrate or acetanilid or 
any derivatlve or proportion of any such substances contained therein. • * • 
Fourth, if the pacliage containing it or its label shall bear any statement, de- 
sign oï device regarding the ingrédients or the substance contained therein, 
which statement, design or device shall be false or misleading in any particu 
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[1, 2] In applying a statute to particular facts and where it be- 
comes necessary to construe language to which opposing sides give 
différent meanings, it is vital to hâve in mind the essential scope and 
purpose of the act. The présent case well illustrâtes the importance of 
this considération. Much of the government's contention as to the ex- 
tent of the prohibitions hère found rests upon the theory that Congress 
intended to protect the public health by preventing (to the extent of 
the constitutional power resting in the commerce clause) the sale or 
transportation of deleterious foods. The opposing contention dénies 
this broad purpose and concèdes only the intent to prevent any fraud 
or déception in the sale of foods. The title to the act is broad enough 
to support the government's utmost claim as to gênerai purpose. It 
is, "An act for preventing the manufacture, sale, or transportation of 
adulterated or misbranded or poisonous or deleterious foods," etc. 
If there was nothing in the body of the act expressly prohibiting the 
sale of deleterious food, qua deleterious, this title would furnish some 
reason for expanding in that direction any terms of prohibition there 
might be ambiguous enough to permit the implication (Goodlett v. L. 
& N. R. R., 122 U. S. 391, 408, 7 Sup. Ct. 1254, 30 L. Ed. 1230) ; but 
we find in section 11, which relates solely to importations from for- 
eign countries, an express direction that such importation shall be 
wholly forbidden if the food is adulterated or misbranded "or is other- 
wise dangerous to the health of the people of the United States." We 
hâve therefore a provision which responds to the call of the title in 
this particular and makes it unnecessary to resort to any otherwise un- 
justifiable construction for the mère purpose of giving some effect to 
ail parts of the title. With the exception of this clause of section 11, 
every other directly or indirectly prohibitory clause of the act relates 
to articles which carry the taint of déception and fraud by being adul- 
terated or misbranded. Section 2 prohibits interstate commerce in 
any article "which is adulterated or misbranded, within the meaning of 
this act" and subséquent clauses of the same section refer to "any 
such article so adulterated or misbranded within the meaning of this 
act," and to "any such adulterated or misbranded foods." The expert 
examination provided for by section 4 is to détermine "whether such 
articles are adulterated or misbranded." Section 7 defines when, for 
the purposes of the act, an article shall be deemed to be adulterated, 
and section 8 defines the term "misbranded" as used in the act, and 
spécifies when, for the purposes of the act, an article shall be deemed 

lar; provided that an article of food which does not contain any added 
poisonous or deleteriovis Ingrédients shall not be deemed to be adulterated or 
misbranded in the following cases : First, in the case of mixtures or com- 
pounds which may be now or from time to tlme hereafter known as articles 
of food under their own distlnctive names and not an Imitation of or offered 
for sale under the distlnctive name of another article, if the name be accom- 
panied on the same label or brand, wlth a statement of the place where said 
article has been manufactured or produced. Second, » » • and provided 
further that nothing in this act shall be construed as requlring or compelllng 
proprietors or manufacturers of proprietary foods which contain no unwhole- 
some added ingrédient, to disclose their formulas, excepting so far as the 
provisions of this act may requlre to secure freedom from adultération or mis- 
branding." 
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to be misbranded. Section 9 prescribes a certain immunity f rom prose- 
cution when tliere is a guaranty to the effect that the article is not 
adulterated or misbranded within the meaning of the act. Section 10 
provides for the seizure and forfeiture of the ofïending articles, but 
its effect is limited to an article which is adulterated or misbranded 
within the meaning of the act. A subséquent clause of section 10 fur- 
nishes some superficial suEport for the broader theory of the purpose 
of the act by providing for the disposition of the offending article, if 
it "is condemned as being adulterated or misbranded or of a poisonous 
or deleterious character within the meaning of this act" ; but this sup- 
port is only superficial, because the power to condemn, given by the 
first part of section 10, rests on the finding that the article is "adulter- 
ated or misbranded." This gênerai référence to a poisonous or dele- 
terious character as ground of condemnation must be to instances 
where that character, by incorporation into the article, causes the fatal 
adultération or misbranding. Considering ail thèse parts of the act, 
together with its title, we cannot doubt that, so far as its gênerai pur- 
pose and intent furnish any aid for interprétation, that gênerai pur- 
pose and intent must be deemed to be the prévention of fraud and 
déception, so that the purchaser can get the thing he has a right to sup- 
pose he is getting, rather than the protection of the public health to 
the extent of preventing the purchaser from deliberately and intention- 
ally buying a particular food which is what it purports to be, even 
though a jury might think it "deleterious." If argument were needed 
to sustain this conclusion, it could be found in the provisions as to 
drugs. Foods and drugs are put on the same basis throughout, save as 
to matters of définition, and some detailed requirements. There can be 
no room to suppose that the act was intended to prohibit broadly the 
sale of ail deleterious foods and not to prohibit with equal breadth the 
sale of ail poisonous drugs. The latter supposition is impossible, and 
so the former cannot be accepted. Further support will be found in 
the provisions which, by necessary implication, permit the sale of foods 
containing cocaine, morphine, and the like, provided the purchaser is 
properly advised of the contents. Thèse views of the gênerai pur- 
pose of the act hâve been accepted by the décisions, so far as they go. 
Savage v. Jones, 225 U. S. 501, 533, 535, 32 S'up. Ct. 501, 56 L. Ed. 
1182; McDermott v. Wisconsin, 228 U. S. 115, 131, 33 Sup. Ct. 431, 
57 L. Ed. 754, 47 L. R. A. (N. S.) 984 ; United States v. Lexington 
Co., 232 U. S. 399, 409, 34 Sup. Ct. 337, 340 (58 L. Ed. 658). 

The gênerai language of the court in the last-cited case that "the 
statute was intended to protect the public health from possible injury" 
is not at ail inconsistent with the view we hâve expressed, because that 
language is used with référence to adultérations and the addition to 
known foods of injurious éléments. The very word "adulterated" im- 
ports fraud and déception; it implies that the article is not what it 
purports to be. 

[3] Under the statement of facts, it is clear that the only question 
arising under section 7 is whether the caffeine in the Coca Cola is an 
"added poisonous or other added deleterious ingrédient which may 
rendei such article injurious to health"; and, under the assumption 
made by the District Judge, of which the government cannot com- 
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plain, and which we hère adopt, but only for the purposes of this opin- 
ion — i. e., that tliere was évidence requiring submission to the jury to 
the effect that caffeine is a poisonous or deleterious ingrédient which 
may render the Coca Cola injurious to health — it is equally clear that 
the turning point is whether it can be said, or whether a jury could be 
permitted to say, that the caffeine was "added" within the meaniiig of 
this clause. 

It is impossible intelligently to conceive the meaning of "added," 
unless we suppose a base upon which the addition is placed, and we 
at once meet the question: If caffeine is the addition, what is the base? 
For 15 years before the passage of the act, Coca Cola had been an ex- 
isting article of food (within the statutory définition of "food"), and 
in the latter 10 years of that period it had been one of the most widely 
known and used articles of its gênerai class. It was a compound ; it 
had no distinctive base (unless water, by reason of its larger propor- 
tion) ; it was made up of water, sugar, caffeine, phosphoric acid, glyc- 
érine, lime juice, coloring matter, flavoring matter and "merchandise 
No. 5." Each of thèse éléments is more or less important; there seems 
to be no method of determining their relative importance ; but if any 
one may be rejected as comparatively negligible or secondary or non- 
characteristic, that one is not caffeine. In the manufacturing process, 
water and sugar are boiled to make a syrup ; this boiling is repeated ; 
then caffeine is "added," and then the syrup is boiled once or twice 
more; the syrup is then put into a cooling tank and then into a mix- 
ing tank in which the remainder of the process is carried on, and in 
which the other éléments become part of the ultimate combination. It 
is plain as may be that without caffeine the mixture would not be Coca 
Cola, and the purchaser who had been using it in its standard form 15 
years when the act was passed, and who might then buy an article of 
the same name which did not contain any caffeine, would rightfuUy 
think that he was deceived ; and yet it is said that the act intended to 
prevent misleading the public is violated unless the public is thus mis- 
led. 

It is another form of the same thought to say that the mère use of 
the word "adulterate" or "added" implies the existence of a standard, 
and it is a contradiction in terms to say that the use of an élément 
necessary to constitute the standard is an adultération of, or addition 
to, the standard ; but to this contradiction, the argument for the gov- 
ernment necessarily leads. So, further, we find that clause 3 of that 
division of section 7 relating to f oods déclares adultération if any val- 
uable constituent has been abstracted. Caft'eine is a valuable constitu- 
ent. If it is omitted, the article is adulterated, and if it is included, 
the article is adulterated. We must break clause 3, to keep clause 5. 

[4] It is urged that in case of a compound article each élément is, 
in a proper sensé, "added," and so, if any élément is deleterious, it is 
an "added deleterious ingrédient." This position not only dépends in 
part upon what we hâve thought an erroneous view of the gênerai pur- 
pose of the statute, but it destroys ail force in the word "added" and 
gives clause 5 of that part of section 7 relating to food precisely the 
same meaning as if it read "if it contain any poisonous or other dele^ 
terious ingrédient," etc. The deliberate and careful insertion of the 
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Word "added" before the word "poisonous" and again before the word 
"deleterious," while the word is omitted in the preceding almost iden- 
tical clause relating to confectionery, cannot be treated as accidentai 
or meaningless. So to do would violate the settled rule of construction 
which requires us to "give full effect to ail the words in their ordinary 
sensé" (Bend v. Hoyt, 13 Pet. 263, 10 L. Ed. 154), and requires that 
"signification and effect shall, if possible, be carried to every word" 
(Washington Co. v. Hoffman, 101 U. S. 112, 115 [25 L. Ed. 782]), 
and déclares it the "duty of the court to give effect, if possible, to every 
clause and word of a statute, avoiding, if it may be, any construc- 
tion which implies that the Législature was ignorant of the meaning 
of the language it employed" (Montclair v. Ramsdell, 107 U. S. 147, 
152, 2 Sup. Ct. 391, 395 [27 L. Ed. 431]). 

[5] Again, it us urged that the true test whether the deleterious in- 
grédient is "added" is whether this ingrédient is in its natural or in an 
artificial form. This criterion is supposed to find support in statements 
made during the Congressional debates, and in the well-known fact 
that niany natural articles of food, like fruits, contain éléments which 
in the combination formed by the complète fruit are not materially 
harmful, but which, when extracted and administered separately, may 
be injurious. This criterion may often be a useful aid in applying and 
interpreting the statute, but to apply it as a hard and fast rule where 
artificially compounded foods are under considération cornes to saying, 
in the case before us, that if coffee berries or tea leaves, or, we take 
it, the complète extract of cofïee berries or tea leaves, containing the 
amount of caffeine now in question, were put into the compound in its 
manufacture, there would be no violation of the law, but that if the 
caffeine, and that only, which was in thèse same coffee berries or tea 
leaves, or in some other natural product, is put into the syrup, the law 
is broken. Alcohol surely might be considered a "deleterious ingré- 
dient" if caffeine may be ; but can we suppose that a compound food 
would be obnoxious to this law if it contained 5 per cent, of alcohol 
purchased in the market ready distilled and yet that a compound oth- 
erwise the same would be within the approval of the law though it 
contained 25 per cent, of alcohol distilled from grain during the pro- 
cess of making the compound? There has been much controversy 
whether "blended whisky" could be sold under that name, but it has 
never been thought to be forbidden merely because its alcohol was an 
"added" ingrédient. Many wines are "fortified" by adding alcohol, 
and thèse may be obnoxious to the law for other reasons ; but if the 
theory now under considération is correct, they could not be sold at 
ail, no matter how labeled. This theory must even lead us to say that 
if a ground or pulverized coffee or a coffee extract is so déficient in 
caffeine as to be below standard, the law is violated by adding from an- 
other source caffeine enough to make the coffee of full normal strength, 
or to say that it is a vital distinction whether the citric acid contained 
in any familiar and popular acid beverage is, at the time of compound- 
ing, squeezed from a lemon or poured from a bottle. We cannot fol- 
low the argument which brings us to those results. Not only is it 
without basis in the statute, but it lacks inhérent cogency. 
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[6] We get from section 8 some help on the proper meanîng of 
the phrase "added poisonous or deleterious ingrédient," because un- 
questionably the two sections must be construed together and the same 
phrase should hâve the same construction in each. The proviso of 
the f ourth paragraph of that part of section 8 relating to f ood seems to 
be drawn with express référence to situations Hke the présent. Con- 
gress must hâve known that many proprietary articles of food and 
drugs were upon the market under proprietary or trade names, and 
Congress thought fit to provide that thèse things should not be deemed 
to be adulterated unless any deleterious ingrédient contained therein 
was "added." This recognizes somewhat more expressly than is donc 
by section 7 the thought that the necessity of a standard before there 
can be any adultération applies as well to compounds as to simple foods, 
and then avoids future difficulties in application by providing that the 
compound article, in its distinctive and known form, should be the 
standard. 

[7] We do not overlook the argument that the act makes no distinc- 
tion between compounds known at its date and those thereafter de- 
vised, and so that the construction which prevents an inhérent erement 
from being considered as "added" leaves the manufacturer at liberty 
to use any poison he pleases in making up his compound "food," pro- 
vided only he gives to it and sells it under a distinctive name. This 
conclusion must, to some extent, be granted, yet it loses most of its 
apparent force when we remember the real purpose of the act and ob- 
serve the express direction of the law that the maker of a proprietary 
food need not disclose its contents if he states the place of manutac- 
ture. It would seem a proper provision that if a proprietary food con- 
tains any ingrédient fairly subject to be called deleterious, the maker 
should disclose on the label its présence and its extent, just as is re- 
quired in numerous spécifie instances ; but we cannot make such a law. 
On the other hand, it is difficult to suppose that Congress intended ab- 
solutely to forbid the use in any compound of any élément that a jury 
might later call "deleterious" ; but it must be one thing or the other. 
From this point of view, the- prohibition is either absolute or nonexist- 
ent. The best known habit-f orming drugs are selected, and implied per- 
mission is given to allow their use in compounding products for sale, 
provided they are named on the label ; but as to the great mass of other 
food and drug éléments which are undoubtedly deleterious if used to 
excess, there is no provision for naming them on the label. If they are 
within the définition of "added deleterious ingrédient," they may never 
be used under any conditions or in any quantity that may be injurions to 
health, even though they are described in the largest of letters on the 
outside of the package. This way of reading the statute would practic- 
ally greatly impede the progress of synthetic chemistry in foods, and we 
think it distinctly more unreasonable than it is to suppose that Congress, 
having selected and regulated the use of those things known to be par- 
.ticularly dangerous, thought best not whoUy to forbid at that time other 
things from which no serions danger need be anticipated. 

[8] There is a middle view which is sufiicient for the purposes of 
this case, and which will recognize the composite meaning of "added 
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deleterious" rather than the separate meaning of each word. This 
view is that in using the word "added" with référence -to a possibly 
deleterious food ingrédient, Congress had in mind an addition above 
and beyond the quantity in which such ingrédient was normally found 
in usual and customary articles of food, and that no such ingrédient 
should be considered as "added" if it was présent only in the quantity 
in which it existed in thèse common articles of food with which every 
member of Congress was familiar, and which had generally been 
thought wholesome. For example, créosote and other products of de- 
structive wood distillation are, independently considered, injurions, 
but they hâve always been présent in smoked hams. Can the addition 
of the same preservatives to the same extent to the same méat be some- 
thing that Congress intended to prohibit? The boric acid, found in 
apples, is a preservative. If certain apples which are to be preserved 
are not up to the maximum in this élément, did Congress intend to for- 
bid supplying the deficiency by the same élément f rom another source ? 
Acetic acid may, of course, be injurions, but if, by its use, an artificial 
vinegar is made which is chemically and in every way équivalent to 
the natural vinegar familiar to the members of Congress in many com- 
pounds, would they hâve thought of it as a deleterious addition ? No 
example is so clear as the very one hère involved. Every member of 
Congress had been familiar, f rom childhood, with tea and coffee ; per- 
haps most of them drank one or the other. Ihe average cup of coffee 
contains more than two grains of cafifeine; the average cup of tea, one 
and one-half grains. A glass of Coca Cola, as consumed, contains one 
and one-fifth grains of cafïeine. The chemical qualities and the physio- 
logical effects of the cafïeine which is in the tea or coffee and of the caf- 
f eine which is in the Coca Cola are precisely the same. We are quite con- 
vinced that the use in an artificial beverage of a certain élément which 
had been one of its characteristic éléments for many years, and when 
such use was in a less proportion than the same élément was known ■ 
to make up in différent natural beverages then in universal use and 
generally thought wholesome — that such an élément so employed could 
not hâve been within the meaning of Congress when it chose the words 
"added deleterious ingrédient." 

[9] The question arising under section 8 — the misbranding section 
— is to be determined by the proviso under the fourth clause relating 
to food. Separate référence to the first clause which forbids sale 
"under the distinctive name of another article" is unnecessary, because 
the same prohibition is repeated in the proviso under clause 4. We 
hâve reached the conclusion that Coca Cola does not contain any "add- 
ed poisonous or deleterious ingrédients," and it is undisputed that the 
labels carry a statement of the place of manufacture. Hence, this 
proviso déclares that Coca Cola shall not be deemed to be adulterated 
or misbranded if it was or is known as an article of food under its 
own distinctive name and if it is not in imitation of or offered for sale 
under the distinctive name of another article. It is an article of food, 
under the définition of the statute. That it was, at the time of the pas- 
sage of the law and ever since bas been, known under its own dis- 
tinctive name is too clear for question, except as it is said that the 
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adopted name cannot be its distinctive name because it is the distinc- 
tive name of another article. Neither is it said to be an imitation of 
another article, except as thèse words also raise the same question 
whether it is sold under the distinctive name of another article. Corn- 
ing to that question, and just as on the subject of adultération we must 
first find the standard, we hère first meet the inquiry: What is the 
"distinctive name of another article" under which name Coca Cola 
is sold? The record makes it very clear to us that there is no such 
other article. No article except plaintiff's compound is or ever has 
been sold "under the distinctive name," Coca Cola (until defendant's in- 
fringement). Thèse words constitute and are the distinctive name of 
claimant's product, and they are the distinctive name of nothing else. 
"Coca" is indicative of one article ; "cola" is indicative of another, very 
distinct, but "Coca Cola" was not, in 1892, and (save for the gênerai 
knowledge of plaintiff's article) is not now intelligently descriptive of 
any combination of the two. It might be medicine, food or drink ; it 
might be to swallow, smoke, or chew. Thèse associated words as the 
distinctive name of any substance or combination of substances were 
unknown until adopted by plaintiff ; that "distinctive name" is still un- 
known as an appellation for any other substance on the market. 

The burden put upon the government to show that Coca Cola is 
masquerading under the distinctive name of another article is surely 
more exacting than the burden on one attacking the trade-mark to 
show that the name is suffîciently misleading as indicating the make-up 
of the product so that it is an improper trade-mark. We consider the 
latter question in our opinion this day filed in Nashville Syrup Co. v. 
Coca Cola Co., 215 Fed. 527, 132 C. C. A. 29, and conclude that the 
name carried no forbidden déception. We need not hère repeat that 
discussion. If that conclusion is correct, it is even more certain that 
Coca Cola is not guilty of posing "under the distinctive name of an- 
other article." 

It foUows that the judgment below must be affirmed. 



FISH V. UNITED STATES. 

{Circuit Court of Appeals, First Circuit. July 10, 1914. Reliearlng Denied 

August 11, 1914.) 

No. 1065. 

1. Ceiminai. Law (§ 369*) — Evidence — Evidence Tending to Peove Priob 
Offenses. 

Where, in the trial of a défendant chargea with having burned a yacht 
of which he was owner with intent to préjudice the insurer, the only 
doubtful question was whether the flre which burned the yacht was set 
by défendant, It was error to admit évidence that durlng the preceding 
14 months an automobile and another yacht owned by hlm had been 
burned, that both were overlnsured, and that défendant was heavlly in 
debt and wlthout money, and was in each case the first to dlscover the 
flre, but made no attempt to save the property; the only tendency of 
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such évidence belng to proye the commission of crimes by défendant in 
ttie other cases, which In the Instant case was Incompétent. 

[Kd, >"ote.— For other cases, see Criminal Law, Cent. Dig. g| 822-824; 
Dec. Dig. f 369.*] 

S. Ceiminal Law (§ 1171*) — Misconduct of District Attobnet — Commknts 
ON Chakacteb of Accused. 

Eemarks made by a district attorney in his argument to the Jury, reflect- 
Ing upon the defendant's character, which was not put in issue, and going 
beyond any évidence in the case, and which were not withdrawn or cor- 
rected wheri called to the attention of the court and counsel, held to con- 
etitute prejudicial error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3126, 3127 ; 
Dec. Dig. § 1171.*] 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts; Clarence Haie, Judge. 

Criminal prosecution by the United States against John A. Fish. 
Judgment of conviction, and défendant brings error. Reversed. 

William H. Lewis, of Boston, Mass., for plaintifï in error. 
Asa P. French, U. S. Atty., of Boston, Mass. (James S. Allen, Jr., 
of Boston, Mass., on the brief), for the United States. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. The plaintifï in error, hereinafter 
called the défendant, was indicted in the District Court of the United 
States for the District of Massachusetts for willfully and corruptly 
burning and destroying an auxiliary gasoline schooner yacht called the 
Senta, of which he was the sole owner, on October 25, 1910, in Edgar- 
town Harbor, Mass., upon waters within the admiralty and maritime 
jurisdiction of the United States, with intent thereby to préjudice the 
underwriters who had insured the yacht. The provisions of law under 
which the indictment was framed will be found in section 300 of the 
Criminal Code of the United S'tates (Act March 4, 1909, c. 321, 35 
Stat. 1147 [U. S. Comp. St. Supp. 1911, p. 1678] ; R. S. U. S. § 5365 
[U. S. Comp. St. 1901, p. 3641]). The jury returned a verdict of 
guilty. The case is now hère on the defendant's bill of exceptions, and 
the errors assigned are: (1) To the réception of évidence relating to 
two fires other than the one charged in the indictment ; (2) to the ad- 
mission of certain other évidence; (3) to the argument of the district 
attorney; and (4) to the refusai of the court to give certain instruc- 
tions. 

The évidence tended to show that the yacht, which for convenience 
will hereafter be spoken of as the second Senta, was destroyed by fire 
between 2 and 3 o'clock on the morning of October 25, 1910, while at 
anchor in Edgartown Harbor, and within a few hundred yards of the 
shore ; that the défendant was then on a pleasure cruise, and had corne 
into the harbor some two or three days before, and had with him a 
cousin by marriage, Mrs. Williams, a friend. Miss Barnes, and a crew 
consisting of a sailing master and three men ; that on the afternoon of 
October 24th the défendant went ashore in Edgartown, and while there 

at that time, or a day or so before, became acquainted with two men, 

' — ■ 
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Osborn, a local ferryman, and Dexter, a member of the state police, 
both of whom he invited to dinner that evening on the yacht ; that Os- 
born and Dexter came to the dinner, and while they were there the 
défendant arranged a gunning trip with Dexter, upon which they were 
to start at an early hour the next morning; that Dexter and Osborn 
went ashore somewhere between 8 and 10 o'clock ; that the ladies con- 
cluded to retire about 10:30, but before doing so requested the défend- 
ant to light the oil stove, which was in the cabin, so that they might 
warm their f eet ; that, af ter warming themselves for a short time, they 
retired to the stateroom they were to occupy that night, which was sit- 
uated on the starboard side and forward of the main cabin; that as 
they did this the défendant, who was in the aft stateroom, on the port 
side and forward of the main cabin, called out to them not to turn out 
the stove, as he wanted to come out and write some letters ; that when 
they left the cabin the stove was about halfway between their state- 
room and the dining table, the distance between the end of the table 
when extended and the partition to their room being five or six feet; 
that the table was not extended when they retired, and the stove was 
several feet away from it; that the stove was then burning and not 
smoking; that previous to this night Mrs. Williams had occupied the 
stateroom which the défendant was occupying, but on this night she 
slept with Miss Barnes, who was the regular occupant of the stateroom 
on the starboard side; that this change was made at the defendant's 
request, he stating that possibly one of the guests would stay aboard, 
but neither of them did, and neither was invited ; that before this the 
défendant had slept in the transom berth in the main cabin ; that after 
the ladies had gone to sleep, and between 2 and 3 o'clock in the morn- 
ing, they were awakened by the défendant, who opened their door, say- 
ing, "Get out as quick as you can;" that they both arose, Mrs. Wil- 
liams going at once, without stopping to dress, into the cabin, where 
she met the défendant near the door of his stateroom, holding her 
coat, which he helped her to put on ; that at the defendant's direction 
she passed through the cabin, up the companionway to the deck, and 
went forward; that her coat was usually kept in the companionway, 
which was at the rear end of the cabin and opposite the door of the de- 
fendant's stateroom; that as she passed through the cabin she saw, 
and smelled, smoke, but observed no flame ; that she passed within two 
feet of the stove, which was where they had left it the night before, 
and there was a dark object — cloth, she thought, thrown over the top 
of it; that the captain, who occupied the stateroom on the port side, 
forward of the one occupied that night by the défendant, was awaken- 
ed by hearing the ladies' voices ; that he went on deck as soon as he 
could, reaching there shortly after Mrs. Williams; that either before 
or after going on deck he learned from the défendant that something 
was the matter with the oil stove, and was directed to look out for the 
ladies and call the crew, which he did at once; that after getting on 
deck, and while speaking to the défendant through one of the skylights, 
he smelled smoke, but saw none; that Miss Barnes came on deck 
about three minutes after Mrs. Williams; that before Miss Barnes 
came on deck fiâmes were seen emerging from the portholes on the 
starboard side ; that the captain and the ladies got into the launch, the 
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captain remaining in it until the launchmen got in and hauled it up to 
the bow and around to the port side, when he boarded the skifif, which 
lay on that side ; that while the launch was passing under the bow, 
and before tlie défendant appeared, flames were seen coming out of the 
companionway and the skyHght ; that later, and about 8 or 10 minutes 
after Miss Barnes reached deck, the défendant came on deck f rom out 
the f orward galley ; that about five or six minutes before the défendant 
came on deck, and after the launch had reached the port side of the 
yacht, an explosion was heard, "a fairly loud, muffled explosion"; 
that when the défendant came on deck he had a bundle and two guns 
with him, and at once got into the launch, and ail went ashore; that 
neither the captain nor any of the crew went below after going on 
deck; that the défendant was the only one below after Miss Barnes 
came on deck ; that the défendant at no time called for assistance, and 
no attempt was made to put out the fire ; that just af t of the cabin were 
tanks containing several hundred gallons of gasoline; that there were 
on board tanks containing several hundred gallons of water, some buck- 
ets, and means provided for admitting sait water to the bathtub; 
that after getting on shore the défendant stated, in explanation of the 
fire, that he was awakened between 2 and 3 o'clock, and f ound the cab- 
in full of smoke, and the tablecloth and the partition on fire; that he 
threw a blanket over the kérosène stove, which was burning, and call- 
ed the captain and the ladies ; that he thought the kérosène stove set 
the fire ; that while he was in the stateroom getting his guns there was 
an explosion which knocked down the partition of the stateroom, strik- 
ing him. 

It also appeared in évidence that on October 8, 1910, the défendant 
shipped from the yacht to his address in New York three boxes and a 
bag, the aggregate weight of which was 215 pounds ; that two days 
before the fire a box weighing 65 pounds was brought ashore from the 
yacht, which contained clean bed and table linen and other things, 
which the défendant himself had packed ; that this box was shipped in 
Osborn's name, addressed to Miss Barnes, New York; and that sub- 
séquent to being indicted the défendant said to Mrs. Williams that he 
did not see how he could be convicted, as no one saw him set the fire. 

As bearing on the question that the défendant and no one else had a 
motive to set the fire, and that it was intentionally set by the défend- 
ant, it further appeared that two days before the fire the défendant made 
the remark that he wished some one would show him how to raise some 
money ; that at the time of the fire he had insurance on the yacht for 
$15,000; that while the cost of the yacht ($1,500), plus the repairs 
($4,700), made it stand him at a little rising $6,000, it was only worth 
alDOUt $3,800, and consequently was largely over-insured ; that he had 
come into no property other than what he received from a wife who 
died in 1904, and that he disposed of that in one way or another short- 
ly after she died ; that subséquent to that time, and during a part of 
1906 and 1907, he worked in a store for $20 a week, and after that, 
through his association with a firm of insurance brokers, had earned 
■ from $500 to $1,000 a year ; that he received a pension of $45 a month ; 
that by reason of loans obtained from Miss Barnes he was indebted to 
her in the sum of from $12,000 to $15,000; that he had an account 
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with onlj one bank in New York, at which his balance on October 25, 
1910, the date of the fire, was $42.58, and on the day f oUowing the fire, 
being eut of funds, he borrowed $400 f rom Osborn, $300 of which he 
failed to repay; that immediately after the fire he applied for the in- 
surance, but the underwriters declined to pay it. 

[1] S'ubject to the defendant's objection and exception, assigning 
spécifie reasons, and under agreement that the objection and exception 
should be held to relate to every portion of the testimony and to every 
use made of it, the government was allowed to introduce testimony 
concerning the burning of a yacht owned by the défendant, and here- 
inafter called the first Senta, that was burned on October 1, 1909, and 
as to the burning of an automobile, owned by the défendant, that was 
burned on September 3, 1910, to show that the burning of the second 
Senta was not accidentai, but designed. 

The évidence as to the first Senta was substantially as follows : 
That the défendant bought the yacht May 20, 1908, for $300; that on 
October 1, 1909, she took fire, and was a total loss ; that when she took 
fire she lay at anchor near the coast of Connecticut ; that the hour was 
about 3 :30 in the morning ; that the défendant was on board, and then 
had insurance on the yacht in the Lloyds of London for $15,000, which 
he subsequently coUected; that he was practically out of funds at the 
time, having a balance of only $4.59 in his New York bank; that he 
was heavily indebted; that ail on board except the défendant were 
asleep when the fire broke out ; that he was the first to discover the 
fire ; and that no effort was made to put it out. 

As to the automobile, the évidence was : That March 3, 1909, the de- 
fendant obtained by barter a Rainier automobile, giving for it some 
paintings and bric-a-brac; that on September 3, 1910, at about 9 
o'clock, on a rainy evening, while the automobile was standing in a 
closed barn belonging to his cousin, whom he was visiting in Con- 
necticut, the défendant and Miss Barnes being the only persons about 
the premises, an explosion occurred, and the automobile and barn were 
burned; that a short time before the défendant had suggested to his 
cousin that he procure a permit f rom the insurer of the barn to keep 
an automobile there, although it had been previously kept there at vari- 
ous times without a permit, and that a permit was procured; that at 
the time of the fire the automobile was worth about $1,500; and that 
he had $3,500 of insurance in the Hartford Fire Insurance Company 
at Hartford, which he subsequently collected; that he was without 
funds, and largely indebted, his bank account at the time showing a 
balance of only $1.77. 

A considération of the évidence that relates strictly to the fire of Oc- 
tober 25, 1910, to the second Senta, leads one to the conclusion that 
the doubtful question as to which the jury was called upon to décide 
was not whether the fire was accidentally set, but whether the défend- 
ant set it ; that, if it were established that the défendant set the fire, 
there could be no doubt that the act of setting it was not acciden- 
tai, but intentional, and was done for the purpose of prejudicing 
the underwriters and replenishing the defendant's depleted and empty 
pockets. He had procured insurance upon the yacht exceeding its 
value by about $11,000. He was without funds to meet his bills 
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and pursue a life of ease, which he apparently was desirous of lead- 
ing; and he had said a day or so before the fire that he wished some 
one would show him how to raise some money. In this frame of 
mind, and to avoid possible complications in the exécution of bis 
plan, he changed his sleeping place on the yacht the night of the fire> 
under the pretext that Osborn or Davis would remain on board, when 
neither of them was invited to remain. He arranged a hunting trip 
for the early morning, so that no one would be alarmed if they were 
disturbed by noises at an unseasonable hour. He threw a blan- 
ket over the oil stove to impair its draft, so that it would smoke 
and create a basis for his alarm of fîre when he should arouse the la- 
dies and send them on deck. Having aroused the ladies, he directed the 
captain to go on deck, call the crew, and attend to the ladies. He at 
no time called for assistance. He stated after reaching shore that the 
tablecloth and the partition of the cabin caught on fire from the^oil 
stove, although the tablecloth and the partition were not near the stove, 
and there was no lire in the cabin at the time Mrs. Williams passed 
through it to go on deck. And he remained below for some 10 min- 
utes after Mrs. Williams went on deck, during which time an explo- 
sion took place and fiâmes were seen to corne from the cabin. 

Such being the state of the proof negativing any idea that the fire 
might be accidentai, we are of the opinion that this was not a case 
where évidence of previous fires should bave been received for this 
purpose. Evidence of this character nécessitâtes the trial of matters 
collatéral to the main issue, is exceedingly prejudicial, is subject to be- 
ing misused, and should be received, if at ail, only in a plain case. Peu- 
ple v. Sharp, 107 N. Y. 427, 469, 14 N. E. 319, 1 Am. St. Rep. 851 ; 
State V. Lapage, 57 N. H. 245, 295, 24 Am. Rep. 69. _ But, if this is 
not a correct view of the law as applied to the f acts in this case, the 
question is whether ail the évidence that was introduced as to the pre- 
vious fîres was legally relevant upon the issue to which the court limited 
its use, and, if some of it was not, whether that portion was harmless 
or prejudicial. As above stated, the defendant's exception is to ail 
the évidence, to every portion of it, and to every use made of it, and the 
spécial reasons assigned are : 

"(1) The fact that a man has commltted one crime has no tendency to show 
that he has commltted another crime. 

"(2) The admission of this évidence makes it necessary for the défendant 
to meet in one trial évidence as to several distinct, separate crimes. 

"(3) The évidence oflered has no probative force. 

"(4) The évidence offered has no probative force except coupled with a 
flnding by the jury that the défendant set the previous Ares. 

"(5) The clreumstances of the previous fires are not suffleiently related In 
point of time and similarlty to hâve probative force." 

Upon the admissibility and use of this évidence the court instructed 
the jury as folio ws : 

"Novr, in order to show that the fire was incendiary, and not accidentai, I 
hâve permitted certain évidence to be received about other lires. Now, this 
does not Impose upon the Jury the duty of trying the défendant for thèse other 
Ares. It Is not offered, and it could not be ofifered, for the purpose of show- 
Ing that he had burned the flrst Senta, and that he had burned an automo- 
bile, and theretore that you might more readily be induced to the bellef that 
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he burned. tWs yacht. That Is not the purpose of this évidence, and that Is 
not what It Is ofifered for, ot what it could be admitted for. It is for the pur- 
pose of showing that the flre was not accidentai, but was Incendiary. * • * 
The government Is not bound to prove, and has not undertaken to prove, that 
the défendant set flre to the flrst yacht Senta, or to his automobile. If you 
are satisfled that those fires occurred, you may use that fact, and the fact 
of any condition or drcumstance attending or surrounding either or both of 
them, slmilar to any whieh you flnd exlsted with the flre chargea in the in- 
dlctrtient, to assist you in determining an Important question in this case, 
namely, Was the flre charged In the indictment accidentai or Intentional? 
That is to say, Was it accidentai or incendiary? The only question to which 
you can properly apply the évidence ofifered as to the two preceding fires is : 
Is it probable or improbable that thèse fires should occur to property of the 
défendant within the space of 13 or 14 months under somewnat similar clr- 
cumstances (if you flnd them to be slmilar), and yet ail be accidentai? And it 
is on this question of whether or not those fires were accidentai that I hâve 
allowed the government to show the slmilarity of clrcumstances, the fact of 
overinsurance, alleged overinsurance in the past cases, the fact of his condi- 
tion of finances, and varions other facts which the government claims to hâve 
been slmilar, and which the government claims to be clrcumstances which 
should Induce the minds of the jurors wlth great directness to flnd that this 
flre was not an accidentai flre, but was an incendiary flre." 

It is thus seen that the court told the jury they might use the fact 
of overinsurance, in the case of the fîrst yacht and of the automo- 
bile ; that they might use the fact of the defendant's financial condition 
at the respective times thèse two fires occurred ; and that they might , 
use any of the other facts — some of which were that the défendant 
had his cousin, shortly before the fire to the automobile and the barn, 
procure a permit from the insurers of the barn to keep the automobile 
in it ; that the défendant was the first person to discover the fire on the 
first Senta and the last person to corne on deck, and then only after 
an explosion had taken place ; and that he was the first person to dis- 
cover the fire to the automobile, and shortly after the fire broke out was 
found at the téléphone, either pretending he was giving a warning, or 
undertaking to prevent others from giving one — in determining wheth- 
er the fire to the second Senta was accidentai or incendiary. 

The pertinent inguiry which suggests itself on reading thèse in- 
structions is, What possible relevancy had any of thèse facts upon any 
question other than the very one on which the court instructed the 
jury that they could not consider them, namely, that the défendant set 
the fire to the first Senta and the automobile for the purpose of obtain- 
ing the insurance, and, having shown him to hâve committed those 
crimes, to more readily induce the jury to find that he committed the 
crime charged in the indictment? The fact that he overinsured the 
first Senta and the automobile had no probative value upon the ques- 
tion whether the second Senta was burned accidentally or intentionally. 
It no doubt has probative force for the purpose of showing the de- 
fendant set the fires to the first Senta and the automobile, but not that 
he intentionally set fire to the second Senta. Then, again, does the 
fact that the défendant had his cousin obtain a permit to keep the auto- 
mobile in the barn lead one's mind, by any logical process of reason- 
ing, to the conclusion that the fire to the second S'enta was intention- 
ally set? It is apparent that it does not. Thèse facts, and others of 
like import, are undoubtedly relevant upon the question of who was the 
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responsible agency for those fires ; they do not, however, as the gov- 
ernment contends, show that an indefinite somebody set them, but sug- 
gest, if anything, that the défendant set them, and that he set them 
intentionally. If the évidence disclosing the defendant's possible con- 
nection with the setting of the fires to the first Senta and the automo- 
bile were eliminated from the case, the question would be presented 
whether proof of the occurrence of three fires, within a period of 14 
months, to property owned by the défendant, on which he had Insur- 
ance, is of any probative value on the question whether the third fire 
was accidentai or designed. If it can be said that such évidence may 
reasonably and logically lead one's mind to the conclusion that the third 
fire was designed, and that the conclusion invoives something more 
than mère guesswork, it is a sufficient answer to the contention of the 
government that the évidence which it was allowed to introduce was 
not thus limited; and, some of it being irrelevant and prejudicial, the 
defendant's exceptions should be sustained. In Regina v. Gray, 4 F. 
& F. 11,02, a case much relied upon by the government in support of 
its contention, the évidence received of previous fires was of a limited 
nature. In that case it simply appeared that other houses in which the 
défendant had lived, and on which he had insurance, were destroyed by 
fire. There was no évidence allowed to be introduced as to the nature 
of the fires, their cause, the number of persons présent at the time, 
that the défendant was near the houses or even in England when the 
fires took place, nor that the houses were overinsiired, nor that the de- 
fendant was without money to meet his wants. This is as far as any 
court has gone in the réception of évidence of previous fires upon the 
question of accident or design, and falls far short of meeting the claim 
of the government for the admission of the évidence received in this 
case. The case of Regina v. Gray, supra, is a nisi prius case. It has 
been questioned by Sir James Fitzjames Stephen, in his Digest of the 
Law of Evidence (Stephen's Dig., Cliase [2d Ed.] p. 51, n. 1), and has 
not been generally followed in this country. 

While there are exceptions to the gênerai rule — that on the trial of 
a person for one crime évidence that he has been guilty of other crimes 
is irrelevant — it is not to be understood that any of the exceptions, 
when rightly applied, go to the extent of sanctioning the idea that a de- 
fendant's propensity to commit crime, or to commit crimes of the same 
sort as the one charged, can be put in évidence to prove him guilty of 
the particular offense; and that to come within the exceptions there 
must be some other real connection between the extraneous crime and 
the crime charged. As said by Judge Dixon in State v. Raymond, 53 
N. J. Law, 265, 21 Atl. 330: 

"However reasonable would be the déduction that, when a pocket is plcked 
In a group of persons, of whom only one Is addicted to picklng pockets, he Is 
the offender, his singularity in this respect could not, under our légal theory, 
figure as proof of his guilt. There must appear, between the extraneous 
crime offered in évidence and the crime of which the défendant Is accused, 
some other real connection, beyond the allégation that they hâve both sprung 
from the same vicions disposition." 

This is the rule that is generally followed in this country, and that 
prevails in Massachusetts and in the fédéral courts, as will be seen from 
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an examination of the following cases: Boyd v. United States, 142 
U. S. 454, 12 Sup. Ct. 292, 35 L. Ed. 1077; Thompson v. United 
States, 144 Fed. 14, 18, 19, 75 C. C. A. 172, 7 Ann. Cas. 62; Marshall 
V. United States, 197 Fed. 511, 117 C. C. A. 65; Gommonwealth v. 
Jackson, 132 Mass. 16; Gommonwealth v. Bradford, 126 Mass. 42; 
Commonwealth v. McCarthy, 119 Mass. 354; Gommonwealth v. Rob- 
inson, 146 Mass. 571, 579, 16 N. E. 452; State v. Sharp, 107 N. Y. 
427, 466, 14 N. E. 319, 1 Am. St. Rep. 851 ; People v. Fitzgerald, 156 
N. Y. 253, 261, 50 N. E. 846. 

[2] We hâve examined the other exceptions relied upon by the de- 
fendant, and find that most of them relate to questions that are not 
likely to arise at another trial. We, therefore, pass them by, except 
the one relating to the argument of counsel. In his closing argument 
counsel for the government said : 

"To the tlme of the flre In Edgartown Harbor he [Fish] had been livlng on 
the proeeeds of fire Insurance, eked out by loans from a woman whom he 
had made his dupe and hls prey, who had given herself up to him, and in- 
trusted herself and her property to hlm without a scrap of paper to show for 
It, * * * a woman with whom he had been on Intlmate terms for 10 
years, to whom he owed from §12,000 to $15,000 at the tlme of thls flre, yet, 
though there seems to be no légal impediment, he bas never made her his 
wlfe. Gentlemen, is there much lower dégradation than that of a man who 
lives In thls way upon a womanî" 

We are of the opinion that the district attorney, in saying what he 
did, departed from the évidence and issues in the case. The def end- 
ant's character was not put in issue; and the attempt on the part of 
counsel for the prosecution to hâve the jury believe that the defend- 
ant's relations with Miss Barnes were not above suspicion, but were 
base and immoral, was without évidence for its support, and was an 
appeal to the passion and préjudice of the jury. Immediately upon the 
statement being made counsel for the défendant objected, and brought 
the matter to the attention of the court and of counsel for the prosecu- 
tion. It then became the duty of the district attorney to withdraw the 
statement and ask the jury to disregard it; and the court should at 
that time hâve instructed the jury that the statement was improper, and 
that they should not allow it to influence their action. The district 
attorney did not withdraw the statement, but replied that it "was not 
necessary for him to impugn Miss Barnes' virtue," and then added 
that he was talking "only about the financial aspect of their relations." 
The objectionable statement being allowed to stand, defendant's coun- 
sel followed it up with an exception. The objection and exception 
were seasonably and properly taken. Odell Manufacturing Go. v. Tib- 
betts, 212 Fed. (June 4, 1914) 652, 655, 129 C. G. A. 188. 

The judgment of the District Gourt îs reversed, the verdict is 
set aside, and the case is remanded to that court for further proceed- 
tngs not inconsistent with this opinion. 
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ST, LOUIS ÏNDBPBNDÈNT PACKING CO. T. HOUSTON, Secretary of 

Agriculture, et al. 

(Circuit Court of Appèals, Blghth Circuit May 27, 1914.) 

No. 3974. 

1. COTTRTS (§ 273*) — JURISDICTION OF FeDEEAL COUBTS — DEFECT OT PARTIES. 

A fédéral court bas jurisdlction to détermine a suit by a packer and 
manufacturer of méat food products to re<iuire the inspeetors of the De- 
partment of Agriculture to inspect and pass a méat product under the 
provisions of Act March 4, 1907, c. 2907, 34 Stat. 1260 (U. S. Comp. St. 
Supp. 1911, p. 1366), where the chief inspector in charge at the place of 
suit is before the court, although the Secretary of Agriculture and Chief 
of the Bureau of Animal Industry, who are also made parties défendant, 
cannot be served by reason of their nonresidence. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 813; Dec. Dlg. § 
273.*] 

2. CONSTITUTIONAL LAW (§ 62*) EXECUTIVE DePABTMENTS DELEGATION OF 

PowEES — Administrative Rtjlbs. 

It is within the power of Congress to vest in executive ofBcers the powçr 
to promulgate administrative rules, but this is never deemed to extend 
to the making of rûles to subvert the statute. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 94- 
102 ; Dec. Dig. § 62.*] 

3. Food (§ 1*) — Méat Inspection Act — Consteuction — Régulations of De- 

partment. 

It was not the intention of Congress by the enactment of the Méat In- 
spection Act of March 4, 1907, c. 2907, 34 Stat. 1260 (U. S. Comp. St 
Supp. 1911, p. ISeï), to provide standards of quality except to prohibit 
the sale of food v?hich Is unsound, unwholesome, or otherwise unflt for 
human food, and to secure true brandlng, and the Secretary of Agricul- 
ture had no power to adopt and enforce section 16 of régulation 18, 
promulgated thereunder, which was added February 28, 1913, and pro- 
vides that "sausage shall not contain cereal in excess of two per cent.," 
and that water or ice shall not be added to sausage in excess of 3 per 
cent, if it be construed as contended by the department to prohibit thé 
addition of cereal or water to a greater per cent, even though their prés- 
ence is stated on the label, it being shown that both cereal and water 
hâve been used in greater per cent, in the making of sausage for many 
years, and do not render It deleterious to health. 

[Ed. Note. — For other cases, see Food, Cent Dlg. §§ 1, 2; Dec. Dlg. 
i 1.* 

What constltutes a violation of pure food régulations, see note to Brlna 
T. United States, 105 C. C. A. 559.] 

Amidon, District Judge, dlssenting. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by the St. Louis Independent Packing Company against 
David F. Houston, Secretary of Agriculture, A. D. Melvin, Chief of 
the Bureau of Animal Industry, and James J. Brougham, Chief In- 
spector of said Bureau at St. Louis. Complainant appeals from an. 
order denying a preliminary injunction. Reversed. 

For opinion below, see 204 Fed. 120. 

•For oUier cases see same topic & § numbeb in Dec. A Am. Dlgs. 1907 to date, £ Rep'r Indexe» 
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Franklin Ferriss, of St. Louis, Mo. (J. H. Zumbalen, Henry T. Fer- 
riss, and Matt G. Reynolds, ail of St. Louis, Mo., on the brief), for ap- 
pellant. 

Homer Hall, Asst. U. S. Atty., of St. Louis, Mo. (Charles A. Houts, 
U. S. Atty., of St. Louis, Mo., and Francis G. Caflfey, of New York 
City, on the brief), for appellee James J. Brougham. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. This is an appeal from an order denying 
a preliminary injunction. Plaintifï below, appellant hère, owns and 
opérâtes at St. Louis, Mo., a slaughtering and packing establishment 
and sells its products in Interstate commerce. Among thèse products 
are varions combinations with sausage. Its plant and products hâve 
been under the inspection of the Department of Agriculture in pursu- 
ance of (Act June 30, 1906, c. 3913, 34 Stat. 669, 674) the méat in- 
spection law. This portion of the act in question starts in its first sub- 
division with a déclaration that it is for the purpose of preventing the 
use in interstate or foreign commerce of méat and méat products which 
are unsound, unhealthful, imwholesome or otherwise unût for human 
food, and this subdivision provides for an ante mortem examination 
or inspection. The second subdivision provides for post mortem ex- 
aminations and déclares that they are for the purposes hereinbefore 
set forth. The fourth subdivision makes'it the duty of the Secretary 
of Agriculture to inspect méat food products for the purposes herein- 
before set forth, and provides that his inspectors shall mark, stamp, 
tag, or label, as — 

" 'Inspected and passed' ail such products found to be sound, healthful, and 
wholesoœe, and whlch contain no dj'es, Chemicals, preservatives, or Ingrédi- 
ents wMch render such méat or méat food products unsound, unhealthful, un- 
■wholesome, or unflt for human food ; and said inspectors shall label, mark, 
stamp, or tag as 'Inspected and condemned' ail such products found unsound, 
unhealthful, and unwholesome, or whlch contain dyes, chemicals, preserva- 
tives, or ingrédients which render such méat or méat food products unsound, 
unhealthful, unwholesome, or unfit for human food." 

The fifth subdivision has référence to méat and méat food products 
packed in any can, pot, tin, canvas or other réceptacle or covering, and 
concludes : 

"And no such méat or méat food products shall be sold or ofCered for sale 
by any person, flrm, or corporation in interstate or foreign commerce unaer 
any f aise or deceptive name ; but established trade name or names which are 
usual to such products and which are not false and deceptive and whlch shall 
be approved by the Secretary of Agriculture are permitted," 

In the nineteenth subdivision it is provided: 

"Sald Secretary of Agriculture shall, from time to tlme, make such rules 
and régulations as are necessary for the efficient exécution of the provisions 
of this act, and ail inspections and examinations made under this act shall 
be such and made in such manner as described In the rules and régulations 
prescrlbed by sald Secretary of Agriculture not Inconsistent with the provi- 
sions of this act" 
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The Attorney General of the United States on March 24, 1913, ren- 
dered an opinion that the provisions of the pure food law (Act June 
30, 1906, c. 3915, 34 Stat. 768 [U. S. Comp. St. Supp. 1911, p. 1354]) 
wfiich was passed on the same day as the méat inspection law, namely, 
June 30, 1906, are appHcable to méat and méat food products. 

Without passing upon the correctness of his ruUng attention is called 
to the foUowing provisions of the pure food law : 

"It shall be uulawful for any person to manufacture • • • any article 
of food or Urug which Is adulterated or misbraûded, withln the meaning of 
this act. * * • 

"Sec. 7. That for the purposes of this act an article shall be deemed to be 
adulterated : * • ♦ In the case of food : First. If any substance has been 
mixed and packed with it so as to reduce or lower or injuriously affect its 
quality or strength. 

"Second. If any substance has been substituted wholly or in part for the 
article. 

"Third. If any valuable constituent of the article has been wholly or in 
part abstracted. • ♦ * 

"Sec. 8. * * • That for the purposes of this act an article shall also be 
deemed to be misbranded : • ♦ * In the case of food. * * * Fourth. 
* * • Provided, that an article of food which does not contain any added 
poisonous or deleterious ingrédients shall not be deemed to be adulterated or 
misbranded in the following cases : 

"First In the case of mixtures or compounds which may be now or from 
time to time hereafter known as articles of food, under their own distinctlve 
names, and not an imitation of or offered for sale under the distinctlve name 
of another article, If the name be acconipanied on the same label or brand 
wlth a statement of thë place where sald article has been manufactured or 
produced. 

"Second. In the case of articles labeled, branded, or tagged so as to plalnly 
indicate that they are compounds, imitations, or blends, and the word 'com- 
pound,' 'imitation,' or 'blend,' as the case may be, Is plalnly stated on the 
package In which it Is offered for sale." 

It is provided by section 3 of the pure food act : 

"That the Secretary of the Treasury, the Secretary of Agriculture, and the 
Secretary of Commerce and Labor shall make unlform rules and régulations 
for carrying ont the provisions of this act." 

It will be observed therefore that, while the power to make rules for 
the enforcement of the méat inspection law is vested exclusively in 
the Secretary of Agriculture, rules for the enforcement of the pure 
food law must be made by the Secretary of the Treasury, the Secre- 
tary of Agriculture, and the Secretary of Commerce and Labor. 

Immediately upon the passage of the méat inspection law the Sec- 
retary of Agriculture promulgated a set of rules and régulations under 
the nineteenth subdivision of that law. 

By régulation 18, subdivision 13, it was then provided: 

"A méat food product that contains a substance or substances, Ineludlng 
water, added for the purpose of adultération and which lessens its food value 
shall bear a label stating that such substance or substances bave been added." 

At some time on or prior to April 15, 1912, the Secretary of Agri- 
culture prornulgated the following service announcement : 

"Labels for méat and méat food products to whii;h cereal, potato flour, or 
simllar substances are added will in the future be required to hâve the state- 
ments 'Cereal added,' 'Potato flour added,' etc., appear thereon in type of 
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such size as wlll be In good proportion to tbe name of the product, provided 
the product does net contaln more than five per cent of cereal, potato flour, 
etc. If this percentage Is exceeded the words 'Cereal,' 'Potato flour,' etc., 
must appear as a part of the name of the product in the same size and style 
type and on the same line; for example, 'Sausage and Cereal,' 'Sausage and 
Potato Flour.' " 

In the same announcement and at the same time the Secretary of 
Agriculture promulgated the foUowing: 

"Referring to instructions in service announcement of April 15, 1912, page 
26, under the heading 'Labeling of méat and méat food products containing 
added substances,' attention is called to the fact that this applies to ink 
brands and burning brands as well as to labels, cartons, etc. Such brands 
should bear the statement 'Sausage and Cereal' if cereal is added in exeess 
of 5 per cent, or 'Cereal added' if not in exeess of 5 per cent" 

On February 28, 1913, the Secretary of Agriculture, for the pur- 
pose of preventing the use in interstate and foreign commerce of méat 
or méat products under any false or deceptive name, under the au- 
thority conferred on the Secretary of Agriculture by the provisions 
of the act of Congress approved June 30, 1906 (34 Stat. 674), amend- 
ée régulation 18 by the addition of section 16, as follows: 

"Section 16. Paragraph 1. Sausage shall not contain cereal In exeess of 
two per cent When cereal is added its présence shall be stated on the label 
or on the product. 

"Paragraph 2. Water or ice shall not be added to sausage, except for the 
purpose of facilitating grinding, chopping or mixlng. In which case the added 
water or ice shall not exceed three per cent, except as provided in the fol- 
io wlng paragraph. 

"Paragraph 3. Sausage of the class which are smoked or cooked, such as 
Frankfurt stylé, Vienna style, and Bologna style, may contain added water in 
exeess of three per cent, but not in exeess of an amount sufficlent to maue 
the product palatable. When water (in exeess of three per cent.) and cereal 
are added to this class of sausages the statement 'Sausage, water and cereal' 
shall appear, on the label or on the product but when no cereal is added the 
addition of water need not be stated." 

It is against the enforcement of this new section 16 of régulation 
18 that this injunction was sought 

The Word "sausage" is defined by ail the lexicographers as an article 
of food composed of méat, sait, and spices. 

The bill allèges that the complainant's sausages are compounds and 
mixtures composed and manufactured f rom méat of hams, pork, spices, 
and cereals ; that the amount of cereals used in said compounds and 
mixtures going to the préparation and making of said sausage is from 
1 to 10 per cent, of wholesome cereal and a varying amount of pure 
water, depending upon the méat used and the amount necessary for 
the compounding and mixture of the varions ingrédients, and that said 
■ cereal is not an inferior substance to the other ingrédients entering into 
the compound or mixture composing sausage, but that said material 
is composed of ground grain, and the sausages thus manufactured by 
the complainant are sound, healthful, wholesome, and contain no dyes, 
Chemicals, preservatives, or ingrédients which render such méat food 
products unsound, unhealthful, unwholesome, or unfit for human food. 
It is further alleged that the use of cereal and water as aforesaid in 
the manufacture of sausage is customary and necessary, and has been 
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universally recognized by ail manufacturers thereof for more than 
50 years and ever since sausages hâve been known as a commercial 
product. 

The suit vvas brought against Honorable David F. Houston, Secre- 
tary of Agriculture, A. D. Melvin, Chief of the Bureau of Animal In- 
dustry of the Department of Agriculture, and James J. Brougham, as 
Chief Inspecter of said Bureau, with headquarters at the city of St. 
Louis. The Secretary of Agriculture and the Chief of the Bureau of 
Animal Industry being beyond the jurisdiction of the court, service 
was had only upon James J. Brougham, as Chief Inspecter of said 
bureau. 

[1] It is first contended that, as the Secretary of Agriculture and 
the Chief of the Bureau of Animal Industry were not found within 
the district where this suit was brought, and consequently were not 
served, the District Court had no jurisdiction to proceed to grant an 
injunction, and the government relies on Bogart v. Southern Pacific, 
228 U. S. 137, 33 Sup. Ct. 497, 57 L. Ed. 768; and on Shields v. Bar- 
row, 17 How. 130, 15 L. Ed. 158. 

It becomes important at this point to first ascertain what was the 
relief prayed. Among other things the prayer was: (b) That Hon. 
David F. Houston, Secretary of Agriculture, Dr. A. D. Melvin, Chief 
of the Bureau of Animal Industry, and James J. Brougham, Chief In- 
specter of the Bureau of Animal Industry of the Department of Agri- 
culture at St. Louis, défendants above named, be required by tempo- 
rary mandatory injunction (to be made permanent upon a final hearing 
of this cause) to mark, stamp, tag, or label as "Inspected and passed" 
ail the méat food products or sausage manufactured by your orator 
found to be sound, healthful, and wholesome, and which contained no 
dyes, Chemicals, preservatives or ingrédients which render said méat 
or méat food products unsound, unhealthful, unwholesome, or unfit 
for human food. 

James J. Brougham being the Chief Inspecter of the Bureau of 
Animal Industry of the Department of Agriculture at St. Louis and 
the one under whose charge the inspection and marking of complain- 
ant's goods must take place, the question is whether the Secretary of 
Agriculture or the Chief of the Bureau of Animal Industry is a neces- 
sary or indispensable party under R. S. § 737 (U. S. Comp. St. 1901, 
p. 587), and Judicial Code, § 50 (Act March 3, 1911, c. 231, 36 Stat. 
1101 [U. S. Comp. St. Supp. 1911, p. 149]), which read: 

"Sec. 50. When there are several défendants in any suit at law or in equlty, 
and one or more of them are neither intiabitants of nor found wlthln the dis- 
trict in which the suit is brought, and do not voluntarily appear, the court 
may entertaln jurisdiction, and proceed to the trial and adjudication of the 
suit between the parties who are properly before it; but the judgment or 
decree rendered thereln shall not conclude or préjudice other parties not reg- 
ularly served with process nor voluntarily appearing to answer ; and nonjoin- 
der of parties who are not inhabitants of nor found within the district, as 
aforesaid, shall not constitute matter of abatement or objection to the suit." 

And rule 39 (198 Fed. xxix, 115 C. C. A. xxix) of the new equity 
rules as foUows: 

"In ail cases where it shall appear to the court that persons, who might 
«therwise be deemed proper parties to the suit, cannot be made parties by rea- 
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son of thelr belng ont of the Jurlsdictlon of the court, or Incapable otherwlse of 
being made parties, or beeause thelr joinder would oust the jurisdictlon of the 
court as to the parties before the court, the court may, in its discrétion, pro- 
ceed in the cause without maklng such persons parties; and In such cases 
the decree shall be without préjudice to the rights of the absent parties." 

We think that under the statute and rule there is no doubt that juris- 
diction existed in this case. 

A case on a similar subject to that hère involved was before the Su- 
prême Court of Michigan in Armour & Co. v. Bird, 159 Mich. 1, 123 
N. W. 580, 25 L. R. A. (N. S.) 616. In that case the court said : 

"The following facts are admltted or establlshed heyoud controversy: (a) 
rhe sausage manufactured by the complaiiiant Is a wholesome article of food. 
It contains nothing deleterious to health. (b) It Is a mixture or conipound 
within the meanlng of the proviso In the statute above quoted, belng com- 
posed of méat, cereal, sait, and spices. (c) It Is made In accordance with the 
aet of Congress and directions prescrlbed thereunder by the Coiniuissioner of 
Agriculture, and under the inspection of the United States In.spectors. (d) 
Sausage Is made of différent lîinds of méat, viz., pork, beef, and veal. 
Whether manufactured for Interstate commerce or domestie use wlthin the 
state, it Is sometimes made with cereal, and sometiraes without it. Cereal Is 
not a necessary ingrédient to its manufacture, altliough it bas been used by 
most manufacturers for many years. (e) Water is an essentlal ingrédient in 
the manufacture of sausage, whether made with or without cereal. This is 
shown by the évidence of the défendants. One of thelr witnesses, with an 
expérience of 35 years, testlfled: 'In the manufacture of pork sausage we 
use pork, and, if the pork is a llttle too fat, we put In soi'ne veal or beef. 
It Is necessary to hâve a little water added, a quart and a half to 100 pounds. 
It Is pretty hard to make them without. We use a llttle more water than 
would be found in the méat when freshly kUled.' Another, who bas been en- 
gagea in the manufacture of sausage since 1864, testified : 'I put a llttle wa- 
ter In pork sausage. I use from 5 to 10 pounds of water to 100 pounds of 
méat. Enough to make it pliable, that is ail. I use from 8 to 10 pounds of 
water In making beef sausage. I présume you could make sausage without 
water, but you could not stuff It very well.' Another, who learned to make 
sausages In Gerraany, testlfled : 'I bave always used water, and stlll use wa- 
ter in the manufacture of sausage. Water is necessary. Tbey use water In 
makIng sausage in Germany. So far as I know, every one used it.' The 
United States régulations require that the water used shall be pure, (f) It 
Is not In violation of définitions 4 and 7 of the act. It does not violate défini- 
tion 7, beeause it contains no substance or ingrédient polsonous or injurions 
to health. It does not vtolate définition 4, beeause méat Is the basis and 
principal Ingrédient of the article. As manufactured by complainant, it con- 
tains from 2 to 10 per cent, of cereal. It is and has lieen for more than 40 
years recognized in the trade as sausage. When sold as sausage with cereal 
added, it deceives no one, Is not an imitation, and manufacturers are entitled 
to manufacture and label it as sausage with cereal. It is not contended that 
manufacturers hâve not the rlght to use the name 'sausage' when sold with 
a proper label. The fédéral statute is practlcally Identical with that of Michi- 
gan, and contains a proviso reading: 'That an article of food vvhich does not 
contain any added polsonous or deleterious ingrédients shall not be deenied to 
be adulterated or misbranded In the following cases: First. In the case of 
mixtures or compounds whlch may be now or from time to tinie hereafter 
known as articles of food under thelr own distinctive names, and not an imi- 
tation of or offered for sale under the distinctive name of another article, If 
the name be accompanled on the same label or brand with a statenient of 
the place where said article has been manufactured or produced.' • • * 
Acting under this law, the Department of Agriculture, on Seiitember 12, 1906, 
adopted the following régulation : 'Sausages and Chopped Méats. The word 
"sausage" without a preflx Indlcatlng the species of animal is considered to 
be a mixture of minced or chopped méats v^ith or without spices. If any 
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specles of animal Is Indlcated as pork sausage, the sausage must be wholly 
made from the méat of that spedes. If any flour or other cereal is used the 
label must so state. If any other méat produet Is added, the label must so 
State.' To this régulation the department added : 'Manufacturers are warned 
that the above ruliugs do not exempt them from the enforcement of state 
laws.' The learned circuit judge In his opinion found that sausage manu- 
factured as is that of the complainant 'is probably as healthy as pure sausage 
such as was known to the fathers.' » ♦ * 'Sausage' is defined by ail the 
lexicographers as an article of food composed of méat, sait, and spices. See 
Worcester's and Century Dictionarles. The people generally so understand 
it. The writer of this opinion would be compelled to admit that until very 
recently he had no knowledge that cereal was used in the manufacture of 
sausage. • * « xhe consumer who prefers sausage made of méat alone is 
entitled to be Informed that he is buying such an article. The consumer who 
prefers sausage mixed wlth cereal is entitled to know that he Is purchasing 
that article. * • * The use of cereal in the manufacture of sausage has 
been very gênerai. The State Food and Dairy Commissioner of lowa, who 
at the time of the hearing below had held office for flve years, testifled to its 
gênerai use in that state, stating that 'the ingrédients used by the lowa manu- 
facturers in making sausage are chopped méats, sait, spices, flour, and suffi- 
cient water.' " 

In view of the statements made by the Suprême Court of Michigan 
we are the more inclined to beUeve the allégation of the bill of com- 
plaint that it has been the practice for 50 years to compound in the 
préparation of sausages, so-called, some cereals. It is stated by the 
Suprême Court of Michigan that it appears to be established by the 
évidence that sausage made with cereal is sold cheaper than that made 
of méats alone. 

[2] It was in apparent knowledge of this history that the early rég- 
ulations of the Department of Agriculture were promulgated on this 
subject. It is within the power of Congress to vest in executive offi- 
cers the power to promulgate administrative rules, but this never is 
deemed to extend to the making of rules to .subvert the statute. Wil- 
hamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278 ; 
United States v. United Verde Copper Co., 196 U. S. 207, 25 Sup. Ct. 
222, 49 h. Ed. 449; Morrill v. Jones, 106 U. S. 466, 1 Sup. Ct. 423, 
27 L. Ed. 267; United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 
480, 55 L. Ed. 563; Leecy v. United States, 190 Fed. 289, 111 C. C. 
A. 254. 

[3] The entire méat inspection law (Act March 4, 1907, c. 2907, 34 
Stat. 1260 [U. S. Comp. St. Supp. 1911, p. 1366]) was, as distinctly 
indicated in it, to prevent the sale of food which is unsound, unwhole- 
some, or otherwise unfit for human use or misbranded. It was not 
the design of Congress in that law to provide standards of quality ex- 
cept to prohibit the sale of food which was unsound, unwholesome, or 
otherwise unfit for human use and secure true branding. The article 
in question, being sausage with cereal or sausage and cereal, was not 
intended to be prohibited by Congress. The act of Congress did con- 
template, however, that the purchaser should know what he was buy- 
ing. The early régulations of the Department of Agriculture were in 
strict accordance with the statute, and, nowithstanding the fact that 
it had been the practice in compounding sausage for many years at 
that time to mix cereal and the great quantifies of water which it would 
absorb, that fact was not generally known outside of the trade, and can- 
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not be presumed to hâve been known by Congress. If such combina- 
tion was sold as sausage it might be said to be sold under a false or 
deceptive name as prohibited by the méat inspection law, and, it might 
be said that another substance had been mixed and packed with it so 
as to lower or injuriousiy affect its quality or strength and that a sub- 
stance had been substituted wholly or in part for the article as pro- 
hibited in the pure food law, but when sold as sausage with cereai or 
as sausage and cereai none of thèse provisions would apply. 

We corne npw to the provision inserted in section 16 of rule 18 that 
sausage shall not contain cereai in excess of 2 per cent. If this simply 
means that it shall not be sold as sausage, it possibly may bave been 
valid, but the government does not contend that this is its true mean- 
ing. If it meant that sausage sold as such should not contain cereai 
in excess of 2 per cent., but that sausage and cereai might contain more, 
it might be sustained. But the contention is that the Secretary of 
Agriculture had power to prohibit the manufacture and sale of sau- 
sage and cereai where the cereai was in excess of 2 per cent. This the 
Secretary of Agriculture had no power to do. Basing ail our state- 
ments upon the allégations of the bill, which hâve never been contro- 
verted, sausage and cereai which contain no dyes, chemicals, preserv- 
atives or ingrédients which render such méat or méat food product un- 
sound, unhealthful, unwholesome, and unfit for human food and 
which is not by any other reason unsound, unhealthful, unwholesome, 
or unfit for human food, is not subject to condemnation under the méat 
inspection law except as hereafter indicated. 

It is claimed that the power existed to pass this régulation under 
the last portion of the fifth subdivision of the méat inspection law, but 
this is an error. The subdivision in question prohibits a sale under 
any false and deceptive name and such it probably would be to sell a 
combination of sausage and cereai under the name of sausage, but not 
under the name of sausage and cereai. The section then continues : 

"But established trade name or names which are usual to such products 
and which are not false and deceptive and which shall be approved by the 
Secretary of Agriculture are permitted." 

What is meant by trade name or names ? The answer to this ques- 
tion will be at once apparent to students of the law of trade-marks, 
trade-names, and unfair compétition. 

"Trade-names hâve been frequently confused with trade-marks, and, broadly 
considered, they do include names which may constltute technlcal trade- 
marks. More accurately, however, trade-names are names which are used 
in trade to designate a partlcular business of certain indlviduals considered 
somewhat as an entlty, or the place at which a business is located, or of a 
class of goods, but which are not technical trade-marks either because not 
applied or afBxed to goods sent into the market, or because not capable of 
exclusive appropriation by any one as trade-marks. Such trade-names may, 
or may not, be exclusive. Exclusive trade-names are protected very mucli 
upon the same prlncipres as trade-marks, and the same rules that govern 
trade-marks are applied in determining what may be an exclusive trade-name. 
Nonexclusive trade-names are names that are publici juris In their prlmary 
sensé, but which in a secondary sensé bave corne to be understood as Indî- 
cating the goods or business of a particular trader. Trade-names are ac- 
quired by adoption and user, and belong to the one who flrst used them and 
gave them a value." 38 Cyc. 764 ; Cady v. Schultz, 19 R. I. 193, 32 Atl. 915, 
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29 L. R. A. 524, 61 Am. St. Eep. T63 ; Fairbank Co. v. Luckel, K. & C. Soap 
Co., 102 Fed. 327, 42 C. C. A. 376; Millspaugh Launclry v. First Nat'l Bank, 
120 lowa, 1, 94 N. W. 262. 

It is such trade-names that the Secretary of Agriculture must ap- 
prove. As illustrations of trade-names of méat if not trade-marks, 
take "Premium," "Empire," "Star," "Shield," "Diamond C," "Rex," 
"Suprême," "Coupon." Thèse are doubtless legitimate trade-names, 
but if lard should be marked "Pure Premium Leaf Lard" and it should 
appear that it was not pure, or was only a part from the leaf, this 
would be false and deceptive and could be rejected by the Secretary 
of Agriculture although a trade-name. But the Secretary of Agri- 
culture has nothing to do with the name of an article so long as it is 
not false and deceptive. Beef, pork, veal, quarters, ribs, sausage, and 
the like are common nouns which are names indicative from what ani- 
mal or what part of the animal or hovf the article is made, and, so 
long as not false or deceptive, the Secretary of Agriculture has no right 
to object to their use. 

It is claimed by the government that the rule simply prevents the 
product from being stamped by the government as "Inspected and 
passed," and that plaintiffs can manufacture sausage and cereal and 
sell it in Interstate commerce without this stamp, but this seems to be 
an error. The law contemplâtes that, as before stated, an ante mortem 
examination of the animal, a post mortem examination of the carcass, 
and in the fourth subdivision an examination of méat food products 
and their being "Passed" or "Condemned." This combination of méat 
and cereal is a "méat food product" as this term is used, and it must 
be inspected and passed or condemned. There is no branch of the 
packing business which so imperatively requires inspection as that of 
the making of sausage and kindred articles. The law requires that 
they be inspected and passed or condemned, and provides that the in- 
specter may be withdrawn from any plant that does not destroy any 
condemned méat food product for use as food. 

We are not required to pass and will not pass upon whether the 
Secretary of Agriculture could expand the old régulation so as to re- 
quire the manufacturer to show what amount or per cent, of cereal 
and water is used. 

The question is simply, Could he prohibit the making of a compound , 
which was sound, healthful, wholesome, and f ree from dyes, çhemicals, 
preservatives, or ingrédients which render such unfit for human food 
by a mère régulation? We are constrained to say that he cannot. A 
compound of beef and pork would not entitle the Secretary of Agri- 
culture to prohibit the words "beef" and "pork" to appear in the title 
and to condemn ail such compounds on the label of which they appear. 

Slightly similar to this is the case of the United States v. Eleven 
Thousand One Hundred and Fifty Pounds of Butter, 195 Fed. 657, 
115 C. C. A. 463. 

The government has cited, since the submission United States v. 
Antikamnia Chemical Co., 231 U. S. 654, 34 Sup. Ct. 222, 58 L. Ed. 
419. but we find nothing in it conflicting with our position, but much 
that sustains it. 
215 F.— 88 
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It follows that the case is reversed and remanded, with directions 
to issue an injunction restraining the Chief Inspecter of the Bureau 
of Animal Industry in charge of plaintifï's plant f rom refusing to mark 
complainant's product as "Inspected and passed" upon the ground that 
it contains cereal in excess of 2 per cent, or water in excess of 3 per 
cent, so long as it is marked "Cereal added," or "Sausage and Ce- 
real," as now or hereafter required by régulation of the Secretary of 
Agriculture, and if the Secretary of Agriculture shall hereafter require 
that the product shall be marked "Water added," or with the amount of 
water added, the preliminary decree shall be subject to be modified ac- 
cordingly. 

AMIDON, District Judge, dissents. 
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(Circuit Court of Appeals, Ninth Circuit May 4, 1914.) 

No. 2356. 

CouETs (I 344*) — FoLLowiNG State Procédure — Peocess. 

Rev. St § 914 (U. S. Comp. St. 1901, p. 684), provides that In actions at 
law, the forms and service of process in fédéral courts shall conform, as 
near as may be, to the requirements of the state law in like cases in state 
courts of record in the state in which the fédéral court Is held. Code Civ. 
Proc. Cal. § 406, déclares that the clerk must indorse on the complaint 
the day, month, and year that it is filed, and at any tlme within a year 
thereafter plaintiff may hâve summons issued. Held that where suœ- 
mons was issued by the clerk within a year after the filing of the com- 
plaint, the fact that it was not placed in the hands of a marshal for serv- 
ice until after the year had expired was not ground for dismissal. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 917; Dec. Dlg. § 
344.» 

Conformlty of practlce In common-law actions to that of state court, see 
notes to O'Connell v. Reed, 5 C. C. A. 594; Nederland Life Ins. Co. v. 
Hall, 27 C. C. A. 392.] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Olin Wellborn, 
Judge. 

Action by R. B. Turnbull, as administrator of the estate of R. H. 
Thompson, deceased, against the Perris Irrigation District. From an 
order denying a motion to vacate a default judgment in favor of 
plaintiiï, and to dismiss the action, défendant brings error. AfKrmed. 

C. Hughes Jordan, Frank W. Stafford, and Kenyon F. Lee, ail of 
Los Angeles, Cal., for plaintifif in error. 

William M. Hiatt and Oscar C. Mueller, both of Los Angeles, Cal., 
for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, 
District Judge. 

*For othsr casea sw aame topic & § nvmbss In Dec. & Am. Oigs. 1907 ta date, & Rep'r Indexes 
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ROSS, Circuit Judge. On the 18th of February, 1913, the court 
below entered a money judgment by default against the plaintiff in 
error, which thereafter entered a spécial appearance for the purpose 
of its motion only, and moved the court to vacate the judgment and to 
dismiss the action, which motion was denied March 31, 1913. The 
présent writ is brought for a review of that action of the trial court ; 
the sole contention of the plaintiff in error being that the summons in 
the action was not issued within one year after the filing of the com- 
plaint therein. 

The record shows that the complaint was filed December 29, 1904, 
and that on the 16th day of December, 1905, the clerk of the court pre- 
pared and signed as such clerk the usual summons, and affixed thereto 
the seal of the court ; that the Marshal received the summons January 
3, 1907, and personally served the same on the various officers of the 
défendant irrigation district on various stated days in 1907; and that 
on the 12th of September of that year the default of the défendant 
to the action was duly entered for its failure to appear and plead to, 
answer, or demur to the plaintifï's complaint. 

The various and long delays in the course of the proceeding are ac- 
counted for by one of the attorneys for the plaintiff in the cause as 
f oUows : 

"Oscar C. Mueller, being first duly sworn, déposes and says : That he is one 
of the attorneys for the plaintiff in tlie above-eutitled action; that the com- 
plaint in said action was flled December 29, V.)(U; that the summons in said 
action was duly issued by the clerk of this court on December 16, 1905 ; that 
Hon. C. C. Wright was the attorney for the plaintiff in said action and ap- 
peared as such attorney at the time of the filing of said complaint herein, and 
coutinued as the attorney for the plaintitî In said action uutil his death, Jan- 
uary 18, 1906 ; that thereafter atiiant was substituted as one of the attorneys 
for the plaintiff in said action and has coutinued ever since to be and now is 
one of the attorneys for said plaintiff in said action ; that he inquired of Jion. 
John D. Works, one of the attorneys now appeaiing for the défendant In said 
action, as to who were the ofHcers of the said défendant district; that said 
Hon. John D. Works had theretofore represeuted said Perris irrigation dis- 
trict in another action brought in the Circuit Court of the United States for 
the Southern District of California, by said plaintiff against said défendant, 
which action had theretofore been tried and judgment entered and had been 
appealed and the judgment affirmed by the United States Court of Appeals, 
Kinth Circuit; that said Hon. John D. Works int'ormed affiant that he did not 
know who are the officers of the district; that he dld not know where the 
minute books or records of the district could be obtained, and that he did not 
know where the information which afflant deslred could be obtained; that 
thereafter, and in early part of the year 1907, attiant made a trip to the town 
of Perris, situated within the limita of said défendant district ; that he in- 
quired of many persons living there who the officers of the district were, but 
could obtain no information concerning the same; that afflant employed the 
Pinkerton Détective Agency to make an investigation for the purpose of learn- 
ing who were the officers of said défendant district; that after such investi- 
gation, which investigation covered a considérable period of time, said détec- 
tive agency gave afflant the names and résidences of three of the persons, to 
wit, W. H. Pilch, Duncan McPherson, and A. R. Frederick, who were re- 
puted to be the directors of said défendant district, and reported that said 
W. H. Pilch was reputed to be the président of said district ; that from the 
time afflant became one of the attorneys for the plaintiff in said action, untll 
just prior to the time the summons in said action was delivered to the United 
States Marshal for service, afflant was making every effort to learn who were 
the officers of said défendant district, and who was tlie président of said dis- 
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trict, and the person upon whom such service should be made; that durlng 
sald time, whenever he met any person residlng in said district, Or who had 
resided In said district, or whom he thought by any chance might hâve knowl- 
edge of who were the offlcers of said district, he inqulred concerning such of- 
flcers, but was never able to get any such Information until prlor to the de- 
livery of said summons to sald United States Marshal for service ; that dur- 
lng sald time he inquired and endeavored to obtaln such Information from a 
very large number of people; that the plalntlff In sald action resided in the 
clty of Brooklyn, In the state of New York ; that sald plalntlff Informed ai- 
flant that he had no knowledge concerning who were the offlcers of said dis- 
trict Oscar O. Mueller." 

Whatever the cause of the delays in the proceedings, the fact re- 
mains that the sole contention of the plaintiff in error is that the sum- 
mons was not issued within one year from the filing of the complaint. 

Sections 911, 912, and 914 of the Revised Statutes (U. S. Comp. St. 
1901, pp. 683, 684) provide as f ollows : 

"Sec. 911. AU wrlts and processes issuing from the courts of the United 
States shall be under the seal of the court from whlch they Issue, and shall 
be signed by the clerk thereof. Those Issulug from the Suprême Court or a 
circuit court shall bear teste of the Chlef Justice of the United States, or, 
when that office Is vacant, of the Associate Justice next in precedence, and 
those IssuIng from a district court shall bear teste of the judge, or, when that 
offlce Is vacant, of the clerk thereof. The seals of said courts shall be pro- 
vided at the expense of the United States." 

"Sec. 912. AU process issued from the courts of the United States shall bear 
teste from the day of such Issue." 

"Sec. 914. The practlce, pleadtngs, and forms and modes of proceedlng In 
civil causes, other than equlty and admiralty causes. In the circuit and dis- 
trict courts, shall conform, as near as may be, to the practlce, pleadings, and 
forms and modes of proceedlng exlstlng at the time in llke causes m the 
courts of record of the state wlthln whlch such circuit or district courts are 
held, any rule of court to the contrary notwithstandlng." 

Nowhere is it required by statute of the United States that the clerk 
shall deliver the summons to the Marshal for service, and, when the 
clerk has performed ail of the acts prescribed by Congress for the 
issuing of writs and processes, the writ or process, as the case may 
be, is, in our opinion, clearly issued by him. And such hâve been the 
rulings upon the subject. 

In Leas & McVitty v. Merriman (C. C.) 132 Fed. 510, 512, the court 
said: 

"I think section 911, Rev. St. (U. S. Comp. St. 1901, p. 683), means no more 
than that, when a writ or process issues from a fédéral court, it must be 
signed by the clerk, and shall be authentlcated in the manner thereln set out." 

In Jewett v. Garrett (C. C.) 47 Fed. 625, 627, the court said : 

"The statute governing the issue of wrlts and process from the courts of 
the United States requires that such wrlts and process shall be under the seal 
of the court, and shall be signed by the clerk thereof (Rev. St. U. S. § 911) ; 
and there Is a further requirement that ail process must bear teste from the 
day of its Issue (Id. § 912). Other than in thèse necessary particulars, nel- 
ther the form of the writ or process, nor its contents, nor the manner nor 
metbod of its dellvery to the Marshal for service, nor Its formai drafting, 
Is sought to be controUed or affected by any législation of Congress, further 
than to ordaln generally that the writ shall, as to those particulars, as far as 
possible, harmonize with, and be simllar to, the wrlts and processes obtaln- 
ing under the Code of Procédure of the state in whlch the court has Jurisdle- 
tlon." 
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As has been seen, section 914 of the Révisée! Statutes in terms pro- 
vides in effect that in actions at law the forms and service of process 
in the fédéral courts shall conform, as near as may be, to that existing 
at the time in like cases in the courts of record of the state within which 
such fédéral court is held, any rule of court to the contrary notwith- 
standing. 

Turning to the statutes of California, it is seen that at the time in 
question the Code of Civil Procédure of California provided as fol- 
lows: 

"Sec. 405. Civil actions In the courts of thls state are commenced by fillng 
a complaint. 

"Sec. 406. The clerk must Indorse on the complaint the day, month, and 
year that it is filed, and at^ny time within one year thereafter, the plalntiffl 
may hâve a summons issued, and If the action be brought against two or more 
défendants, who réside In différent counties, may hâve a summons issued for 
each of such counties at the same time. But at any time within the year 
after the complaint is filed, the défendant may, in writiug, or by appearing 
and answering or demurring, waive the Issuing of summons ; or, if the ac- 
tion be brought upon a joint contract of two or more défendants, and one of 
them has appeared within the year, the other or others may be served or ap- 
pear after the year, at any tlme before trial." 

In construing those provisions of the California statute, the Suprême 
Court of that state said, in the case of Cowell v. Stuart, 69 Cal. 525, 
llPac. 57: 

"ïhe statute does not now requlre, as it did when the case of Reynolds v. 
Page, 35 Cal. 296, was decided, a certlfied copy of the complaint to be served 
wlth the summons, so that, when the clerk in the présent case delivered to 
the plaintlffi's attorney a sununons duly signed and sealed, he had perlormed 
every act it was essential for him to perform in the matter. The action was 
commenced by the flling of the complaint (section 405, supra), and within a 
year thereafter the summons was issued by the officer chargea by the law 
wlth the duty of issuing it, namely, the clerk. Under the statute in force 
when Reynolds v. Page, 35 Cal. 296, was decided, it was essential to serve a 
copy of the complaint certlfied by the clerk, wlth a copy of the summons, and 
for that reason the court held that the summons could not be consldered as is- 
sued until the clerk had also issued that whlch the law made an essential 
accompanlment to constitute a valid service. But, as already observed, since 
the amendment of the statute of 1874, a certlfied copy of the complaint is no 
longer necessary, and, when the ofBcer who is chargea with the duty of Is- 
suing the summons has done ail that the law requlres him to do, we can see 
no ground for holding that the summons is not Issued. The action being com- 
menced and the summons Issued within statutory time, the action may never- 
theless be dismissed for an unreasonable delay in the service of process or 
other want of prosecution, when the circumstances of the case show such ac- 
tion to be proper." 

As said by the learned judge of the court below, the doctrine of that 
case, so far from being contrary to, is impHedly sanctioned in, Reyn- 
olds v. Page, 35 Cal. 296, 300, where the court says : 

"The issuing of the summons intended is issuing it accompanied with ev- 
erythiug necessary to enable the party, when he receives it, to make it availa- 
ble for the purpose of effecting a valid service. * • » And we think the 
summons not issued, within the meaning of the act, till ail the papers essen- 
tial to enable the plaintifE to make a valid Personal service on the défendants, 
duly attested, are placed at bis disposai." 
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Other California cases in line with the foregoing might readily be 
cited, but it is unnecessary to do so. 

It is manifest that cases arising under statutes authorizing the at- 
torney for the plaintiff to issue summons, and under statutes providiiig 
that an action is commenced when the summons is issued, are inap- 
plicable to the présent case. Nor is there anything supporting the con- 
tention of the plaintiff in error in rule 7 of the late Circuit Court of 
this district, which provides as foUows: 

"Rule T. Dlsmissal of Actions — Failure to Prosecute. — Whenever a com- 
plalnant shall fall to hâve process Issued upon any complalnt hereafter filed in 
thls court, wltliin one year after the flling thereof against any défendant 
named therein, who has ndt voluntarlly made a gênerai appearance in the ac- 
tion, or who shall fall to make a bona flde effort'to procure service of sum- 
mons upon such défendant vrithln slxty days after the issuing thereof, such 
défendant may, upon due notice to the colnplainant, hâve said complalnt dis- 
mlssed for want of prosecution ; but this rule shall not affect the right of the 
court to dismiss actions for want of prosecution In other proper cases" — 

first, because the rule provides for a motion on the part of the défend- 
ant to dismiss the action for lack of prosecution when there has been 
an unreasonable delay in the effort to procure service of summons, 
which is not the point involved upon the présent writ of error ; and, 
secondly, because no rule of court is effective against the provisions 
of section 914 of the Revised Statutes, according to the express terms 
of the latter. 
The judgment is afiîrmed. 



PERRIS IRR. DIST. v. ESCHER et al. 

(Circuit Court of Appeals, Ninth Circuit. May 4, 1914.) 

No. 2357. 

In Error to the District Court of the United States for the Southern Divi- 
sion of the Southern District of California ; Olin Wellborn, Judge. 

Action at law by Conrad Escher and Louis Rahn, copartners doing business 
as Escher & Rahn, against the Perris Irrigation District. From an order de- 
nj-lng a motion to vaeate a default judgment in favor of plalntiffs, and to dis- 
miss the action, défendant brlngs error. Affirmed. 

C. Hughes Jordan, Frank W. Stalïord, and Kenyon F. Lee, ail of Los An- 
geles, Cal., for plaintiff In error. 

William M. Hiatt and Oscar C. Mueller, both of Los Angeles, Cal., for dé- 
fendant in error. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, District 
Judge. 

PER CTJRIAM. The question in this case is the same as that in Perris Ir- 
rigation District, a Corporation, v. R. B. Turnbull. Administrator of the Es- 
tate of R. H. Thompson, Deoeased (No. 2356) 215 Fed. 562, 132 O. C. A. 74, 
and, for the reasons tbere stated, the judgment is affirmed. 
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KEL.lt V. ILLINOIS STATE TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit Aprll 14, 1914.) 

No. 2055. 

1. Depositakies (§ 2*) — Stocks and Bonds — Distribution— Syndicate 

Agrebmbnt. 

Where a trust eompany, wlth which stocks and bonds to be issued by 
a railroad Company were to be deposlted, was not mentioued in tbe ré- 
citals of a syndicate agreement as a party tliereto and did not exécute 
the document, but the agreement was executed by certain persons named 
as syndicate managers as parties of the flrst part and by snbscribers as 
parties of the second part, and only as to the original stocli was the trust 
Company referred to as a trustée, and then as trustée for persons named 
as voting trustées, and not for the subscribers or syndicate managers, 
the trust eompany was a mère deposltary, and In no sensé accountable 
to the subscribers as a trustée. 

[Ed. Note. — For other cases, see Depositaries, Dec. Dig. § 2.*] 

2. Depositaries (§ 11*) — Trust Company — Depositabt of Seoueities— 

EiGHTs of Ownee — Remédies. 

Where a syndicate agreement provided for the deposit of certain rail- 
road bonds and intérim stoclv certiticates with a trust eompany, which 
was a mère agent of the syndicate managers, to be dlstributed among the 
subscribers unless sold or exchanged by the managers of the syndicate 
before July 1, 1908, the remedy of a subscriber for the alleged wrongful 
act of the trust eompany In refusing to make distribution after the date 
specifled and in permltting the syndicate managers thereafter to exchange 
the securities for other stocks and bonds and to cancel the original se- 
curities would ordlnarlly be an action at law and not a suit in equlty. 

[Ed. Note. — For other cases, see Depositaries, Cent. Dig. §§ 14-19; Dec. 
Dig. § 11.*] 

3. Depositaries (§ 11*) — Deposit of Securities — Syndicats Agreement — 

Enforcement — Equitable Relief. 

Where syndicate managers were authorized to exchange certain rail- 
road bonds and intérim stock certiticates of a railroad eompany for other 
securities deposlted for the benetit of subscribers with a trust eompany, 
and such exchange was duly made, but, on suit being brought in equity 
by a subscriber agalnst the trust eompany to recover complainant's pro- 
portion of the original securities, défendant admitted that it held the 
exchange securities for complainant, but wrongfuUy claimed a lien there 
on, and it also appeared that such securities were without a definitely as- 
certainable market value, a subscriber was entitled to maintain her bill 
not for the relief prayed, but for a delivery of her proportionate shari 
of the exchange securities, free from lien. 

[Ed. Note. — For other cases, see Depositaries, Cent. Dig. §| 14-19 ; Dec 
Dig. i 11.*] 

4. Appeal and Ebbob (§ 1135*) — Decbee — Affirmance. 

Where défendant did not object to jurisdiction In equlty either lu the 
trial court or on appeal, and made no eomplaint of the decree, and 11 
appeared that complainant had obtalned ail and the only équitable relief 
to which, In lieu of an action at law, she eould bave been entitled under 
any circumstances, the decree would be affirmed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4454, 
4455; Dec. Dig. § 1135.*] 

<>-ar otlier cases see same toptc & i vqmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Inaexes 
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S. Depositaeies (I 2*) — Stocks and Bonds— Distribution — Syndicatb 
Agreement — Construction. 

A syndicate agreement for the disposition of the stocks and bonds of 
a projected railroad company providwd that tlie Syndicate managers were 
glven the absolute control of the bonds and participation stock certlficates 
until July 1, 1907, that they should hâve the right to sell the bonds, re- 
çoive and dlstrlbute the proceeds among the siibscribers. or exchange the 
bonds and participation stock certlficates durlng such tlnie, and sell and 
exchange the right under any contract they might make, to acquire the 
same, and that défendant trust company, which was a mère deposltary, 
was authorized and directed to dellver any and ail the bonds and certlfi- 
cates or new securltles as requested by the managers for the purpose of 
sale or exchange. It also provided that, if the managers had not sold or 
exchanged the bonds, etc., by July 1, 1907, the trast company should dls- 
trlbute securltles to the subscribers, or, if they had been exchanged, theu 
that It should dlstrlbute the new securltles on that date or as soon there- 
after as practlcable. It further provided that the enumeratlon and ex- 
pression of powers expressly conferred on the managers should not ex- 
elude the exercise by them of powers either as to the purchase, sale or 
exchange of the bonds or stock certlficates or otherwlse not espressed in 
the agreement, but they should hâve the power to do ail such additional 
matters as in their sole judgment should be wise in the Interest of tlie 
subscribers, etc. Hcld that, the managers having adopted a resolution 
on June 29, 1908, for the exchange of the bonds and certlficates for stock 
and bonds of another railroad company, and the trust company having 
been notlfied of such resolution, it was authorized, as agent of the syndi- 
cate managers, to deliver the original securltles for exehange after July 
1, 1908, without obtalnlng the express consent of the syndicate subscrib- 
ers, in the absence of fraud or consplracy. 

[Ed. Note. — For other cases, see Depositarles, Dec. Dig. § 2.*] 

Appeal from the District Court of the United States for the East- 
em District of Illinois. 

Suit by Marie H. Kelly against the Illinois State Trust Company. 
Decree for complainant for less than the relief demanded, and she ap- 
peals. Affirmed. 

W. S. Oppenheim, of Chicago, 111., for appellant. 
L. O. Whitnel, of E. St. Louis, 111., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. Appellant's bill of complaint against ap- 
pellee as sole défendant allèges that she executed a certain syndicate 
agreement dated July 20, 1904, purporting to be made between cer- 
tain persons therein and hereinafter referred to as the syndicate man- 
agers and a number of other persons, including appellant, referred 
to as the subscribers. The agreement is made an exhibit to the bill. 
In substance, after reciting the willingness of the subscribers to ad- 
yance the moneys necessary to enable a construction company to build 
a section of the Illinois, lowa & Minnesota Railroad from Momence 
to Rockford, 111., and to pay for the bonds and stock to be issued 
on completion, the agreement provides in sections 1 to 6 that the con- 
struction company (which, in fact, was owned by the syndicate man- 
agers) should receive from the managers from time to time certain 
moneys and bonds of the railroad, and that the managers might use 

*For otber cases see same topic & § ncmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the funds, if they deem it best, for terminal facilities. Section 7 
obligates subscribers, on notice from the managers, to pay their sub- 
scriptions in certain installments to appeUee; that, when the railroad 
is completed, "the bonds are to be delivered to said syndicate man- 
agers as purchasers thereof, and are to be deposited with the Illinois 
State Trust Company, subject to the order of the managers, for the 
purpose of and under and subject to the terms and conditions of this 
agreement" ; that the construction company, as soon as it receives the 
stock of the railroad, shall deposit ail of it with the trust company 
in trust for certain named persons as trustées under a voting trust 
to continue till July 1, 1910; that "participation certificates covering 
the stock belonging to the syndicate subscribers shall be issued to 
the syndicate managers, and held by them with the bonds for the ben- 
efit of said subscribers"; that "said Illinois State Trust Company 
shall issue receipts for ail payments made pursuant hereto, in such 
terms as may be approved by the syndicate managers." Section 8 
provides that: 

"The syndicate managers are hereby given the right to the absolute con- 
trol QÎ the bonds and participation stock certittcates agreed to be purchased 
hereunder, untU the Ist day of July, liH)T. The managers shall hold the 
bonds so received from the Keneflck Oonstruction Company, and shall within 
the period above mentloned hâve the rlght to sell said bonds at sueh priœs 
as'In their discrétion they may see fit, and to coUect and receive tlie money 
tberefor and distribute the same pro rata among the subscribers to said 
bonds, or shall hâve the rlght to exchange said bonds and participation stock 
certificates during said time, and to sell or exchange the right under any con- 
tract they may make to acquire the same ; and said Illinois State Trust Com- 
pany is hereby authorized and expressly directed, from time to tinie, to de- 
liver any or ail of said bonds and participation stock certificates, or new se- 
curities, in event of exchange to said syndicate managers, or as they may 
direct, when and as requested by said managers, for the purpose of such 
sale or exchange, after said bonds and participation stock certificates or new 
securitles are received by it. If, prior to July 1, 1907, said syndicate man- 
agers shall have exchanged said bonds and participation stock certificates, 
or agreed to exehange the same for other securlties, the securlties for whieh 
said bonds and participation stock certificates have or are to be exchanged 
shall be deposited with said Illinois State Trust Company in lieu and lu the 
place and stead of said bonds and participation stock certilieates, and said 
syndicate managers shall have the power to sell, exchange, or distribute such 
new securitles as is herein given them to sell, exchange, or distribute said 
bonds and participation stock certificates. Upon any such sale or exchange 
being made, the proceeds of sale or exchange shall be deposited with said 
Illinois State Trust Company, to be by it distributed, upon the order of 
said syndicate managers, to subscribers. » • • instead of making sale 
or exchange of said bonds and participation stock certificates, or new se- 
curlties, said syndicate managers may distribute the same to subscribers 
entitled thereto at any time, in managers' discrétion, prior to July 1, 
1907. In the event said syndicate managers shall not have sold or ex- 
changed said bonds or participation stock certificates by July 1, 1907, on 
that date, or as soon thereafter as practicable, the Illinois State Trust Com- 
pany shall distribute said bonds and participation stock certificates to sub- 
scribers who have remained entitled thereto, which said distribution shiiU 
be in accordance with the share of each as set out heretofore. Or, if said 
syndicate managers shall have exchanged said bonds and participation stock 
certificates for new securitles, and shall not have sold or exchanged said 
new securlties by July 1, 1907, on that date, or as soon thereafter as prac- 
ticable, the Illluois State Trust Company shall distribute said uew securlties 
to subscribers wbo bave remained entitled thereto la the amounts and ac- 
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cordlng to thelr shares as heretofore set out. Frovided, however, If thc 
syndicate managers shall détermine It Is for the interest of the subscrlbers 
hereto that the syndicate be not dlssolved at that time, then and In that casfr 
the syndicate managers shall bave the right to extend the syndicate agree- 
ment for a perlod of one year, or until July 1, 1908. At that time, however, 
ail the securities remalning In the hands of the Illinois State Trust Company, 
for the syndicate managers, shall be dlstributed pro rata among the subscrlb- 
ers in accordance with the agreement hereln." 

Section 9 reads as follows: 

"The enumerntlon and expression of powers herelnbefore expressly con- 
ferred upon the syndicate managers shall not be construed as excluding or 
limiting the exercise by said syndicate managers of powers either as to the 
purchase, sale, or exchange of said bonds and participation stock certificates, 
or otherwise, not expressed hereln ; but they and their respective successors 
as managers shall hâve the power to do ail such additional matters and 
thlngs as in the sole judgment of managers, or the persons who constitute 
managers for the time being, shall détermine to be wise and to the interest 
of subscrlbers for the purpose of eflfectlng the object of thls agreement includ- 
Ing such altération, change, and moditication of the terms and conditions of 
this agreement, and of any contract or contracts which managers may make 
for the purchase and sale of said bonds and participation stock certificates, 
the amount and character of bonds and stock to be allotted or disposed of, 
and the method and manner of such allotment or disposition as managers 
may from time to time deem advlsable, anything hereinafter expressed, im- 
plled, or to be inferred therefrom to the contrary notwithstanding." 

The word "hereinafter" is evidently a misprint for "hereinbefore," 
as section 9 is the last section of the agreement. 

The bill recites that the trust company accepted the trust provided 
for by this agreement and has acted thereunder; that complainant. 
paid in $25,000, receiving an intérim certificate signed by the trust 
company, reciting the payment made pursuant to the syndicate agree- 
ment, and that the holder of the certificate would be entitled to a 
pro rata share of bonds, stocks, or proceeds thereof when they "shall 
be deliverable under the terms of the agreement." The bill then 
charges that ail of the bonds and stock of the Illinois, lowa & Minne- 
sota Railway Company were deposited with the défendant by the syndi- 
cate managers ; that no sale or exchange had been made prior to July 
1, 1908; that it then became defendant's duty to distribute to her 
29 Illinois, lowa, & Minnesota bonds and some money, her pro rata 
share; that défendant wrongfully, as against complainant, who had 
theretofore declined to join her cosubscribers in an extension agree- 
ment, canceled ail of the bonds in March, 1909, and caused the trust 
deed to be released; that after October 30, 1908, défendant, at the 
instance of the syndicate managers received bonds and stock of the 
Chicago, Milwaukee & Gary Railway Company in pretended exchange 
for those of the Illinois, lowa & Minnesota Railway Company and 
subsequently delivered them to the syndicate managers, who disposed 
of them. 

The bill then charges défendant with conversion of her Illinois, 
lowa & Minnesota bonds and stock and with refusing, on request, 
to render an account of the "said trust property received and pos- 
sessed by it," prays an account "of ail the trust property received by 
it under the syndicate trust agreeement," and that défendant might 
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be decreed to pay what shall appear to be the value of the propor- 
tion of the Illinois, lowa & Minnesota bonds and stock held by it 
for the account of the complainant. A prayer for gênerai relief was 
added. 

In its answer défendant averred that prier to July 1, 1908, the 
syndicate managers had agreed to exchange the Illinois, lowa & Min- 
nesota for Chicago, Milwaukee& Gary bonds and stock and had so 
notified défendant on June 30, 1908; that, subject to a lien for her 
proportionate share of indebtedness incurred by the syndicate mana- 
gers, complainant is entjtled to 29 bonds and 250 shares of stock 
of the Chicago, Milwaukee & Gary Railway Company ; and that it 
(the défendant) had ever had complainant's proportion of bonds and 
stock in its control and made tender thereof . It further averred "that 
it has in its dealings and transactions as trustée in the said matters and 
things mentioned and referred to in the bill of complainant dealt in 
ail things fairly, impartially, and rightfully," obeying the commands 
of the syndicate managers. 

We cannot agrée with the construction placed by counsel for appel- 
lant on the bill of complaint that it is therein "substantially set out 
that, under date of June 20, 1904, she entered into a syndicate agree- 
ment with certain parties and the Illinois State Trust Company as 
trustée." 

[1] The bill, in our judgment, clearly and correctly allèges that 
this agreement was executed between complainant and a number of 
other persons, as parties of the second part, and certain persons there- 
in named, called syndicate managers, as parties of the first part. The 
trust Company is not mentioned in the récitals as a party to the agree- 
ment, and, so far as the record shows, it did not exécute the document. 

The agreement was solely between the managers and the subscrib- 
«rs ; it imposed the duty upon the managers to deposit certain bonds 
and stock with the trust company; so far as the bonds and intérim 
stock certificates are concerned the trust company was a mère de- 
positary and in no sensé a trustée. Only as to the original stock was 
it referred to as a trustée, and then as trustée, not for the subscribers 
or the syndicate managers, but for the persons named as voting trus- 
tées. By the very terms of that clause in the agreement on which 
this bill is based, the clause under which complainant insists that it 
became the absolute duty of the défendant to make distribution on 
July 1, 1908, it is recognized that whatsoever securitiffs then remained 
in the hands of the trust company were held by it for the syndicate 
managers. 

[2] Assuming for the moment the soundness of appellant's con- 
tentions as to the construction of the agreement and interprétation of 
the transactions, the situation on July 1, 1908, would hâve been this: 
The syndicate managers had agreed that their agent, the trust com- 
pany, into whose custody the Illinois, lowa & Minnesota bonds and 
intérim stock certificates had been placed, should distribute them to 
the subscribers, including appellant, unless they should hâve been 
sold or exchanged before Tuly 1, 1908; the agent had notice of the 
agreement; they had not been sold, and the steps taken before July 
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1, 1908, did not amount to an exchange or eA'en to an agreement to 
exchange the Illinois, lowa & Minnesota securities; pursuant to or- 
ders from its principal, the trust company wrongfully refused dis- 
tribution, subsequently permitted the syndicate managers to exchange 
the securities for other bonds and stocks and canceled the original 
Illinois, lowa & Minnesota stocks and bonds. What is complainant's 
remedy against the trust company for the injury done to her throiigh 
thèse alleged wrongful acts? Ordinarily not a suit in equity but an 
action at law. 

A mère depositary is not a trustée; no trust relation was created 
between the parties to this suit; none was contemplated by the agree- 
ment between the managers and the subscribers. The trust company 
was a mère agent, primarily, of the managers, in certain respects, per- 
haps, of both parties. It held the securities, as the agreement ex- 
pressly states, for the managers; in distributing them to the sub- 
scribers it was therefore to act for the managers. The managers were 
given the absolute control over the property; the proceeds of a sale 
or exchange deposited with the trust company were to be distributed 
by it, but, at any rate under some circumstances, only upon the order 
of the syndicate managers. 

[3] If the trust company had had the possession or control of the 
Illinois, lowa & Minnesota securities when this suit was begun, and 
if they were then without an ascertainable market value, a proceed- 
ing in equity might hâve been proper to secure not damages but the 
bonds and stocks. As the défendant admitted that it held the Chicago, 
Milwaukee & Gary securities for the complainant but wrongfully 
claimed a lien thereon, and moreover, as thèse securities were with- 
out a defînitely ascertainable market value, a bill in equity (passing 
any question of necessary parties that might hâve been raised by the 
défendant) was maintainaljle under the évidence in this case, to ob- 
tain, not the spécifie relief prayed for, but the very relief which the 
court awarded, viz., the proportionate share of Chicago, Milwaukee 
& Gary bonds and stock free from any lien. 

[4] Inasmuch as défendant did not object to the jurisdiction in 
equity either in the trial court or in this court, and now makes no 
complaint of the decree, and inasmuch as complainant has obtained 
the only and ail of the équitable relief to which, in lieu of an action 
at law, she could hâve been entitled under any circumstances, the de- 
cree must be affirmed. 

[5] While a considération of the true construction of the agree- 
ment is thus rendered unnecessary, we may add that we entirely 
agrée with the views of the master and the tria! judge that the inten- 
tion of the parties was to confer the largest possible powers on the 
managers; that by section 8 alone and a fortiori by section 9 of the 
agreement the managers were empowered to make the exchange after 
July 1, 1908, under resolutions adopted June 29, 1908, that the ex- 
change be made, whether or not this action be regarded as technically 
équivalent to an exchange or a contract of exchange; that the er.- 
deavor to obtain the express assent of ail of the subscribers to the ex- 
tension agreement was not an essential but a precautionary step ; that 
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appellant's refusai to join therein did not affect the syndicale man- 
agers' right; and that in any event, whatever the ultimate obligation 
of the syndicate managers to the subscribers might be held to be, de- 
fendant, as a mère depositary for the syndicate managers, was not re- 
quired on July 1, 1908, and thereafter, to act at its péril, but in the 
absence of fraud or conspiracy, which are not chàrged, was justified 
in foUowing the orders and directions of the syndicate managers. 
Decree affirmed. 



UNITED STATES ex rel. GEGIOW et al. v. UHL, Actlng Immigration Com'r. 

(Circuit Court of Appeals, Second Circuit May 14, 1914.) 

No. 290. 

Aliens (§ 54*)— Oedee Excluding Immigbants — Revikw on Habeas Cobpus. 

A flndlng by immigration officers that allen Immigrants vvere likely to 
become a public charge, and a conséquent order excluding them, cannot 
, be reviewed by the courts, if there is any évidence to support such flnd- 
lng; and the évidence need not be such as would be admissible in a 
court in formai légal proceedings. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
I 54.*] 

Ward, Circuit Judge, dissenting, holds that évidence to sustain such 
an order must be embodled in the record upon which the case is re- 
viewable by the Secretary of the Department of Labor. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from an order of the District Court for the Southern 
District of New York dated March 3, 1914 (211 Fed. 236), dismiss- 
ing a writ of habeas corpus and remanding the relators to the cus- 
tody of the respondent. The immigration officiais having found that 
the relators were liable to become public charges they were excluded 
and ordered deported. 

Ralph Bamett and Morris Jablow, both of New York City, for ap- 
pellants. 

H. Snowden Marshall, U. S. Atty., and Harold A. Content, Asst. 
U. S. Atty., both of New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The sole question presented by this appeal 
is whether there was any évidence to sustain the finding of the im- 
migration officiais that each of thèse aliens is liable to become a pub- 
lic charge. The law provides that the décision of the appropriate 
immigration officers, if adverse to the admission of the aUen, shall 
be final unless reversed on appeal to the Secretary of the Department 
of Ubor. Act Feb. 20, 1907, c. 1134, § 25, 34 Stat. 906 (U. S. 
Comp. St. Supp. 1911, p. 515). In the case at bar the décision of the 
board of spécial inquiry was affirmed by the Secretary of the De- 
partment of Labor. 

*FoT otber cases se* Bam* toplc & S numbbb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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In U. s. ex rel. Rosen v. Williams, 200 Ped. 538, 541, 118 C. C. A. 
632, the leading authorities were reviewed by this court and the con- 
clusion was reached that we considered the action of the immigra- 
tion officers final in every case where there was any évidence to sup- 
port it. In the nature of the case thèse inquiries must be swift and 
summary. The formality of court proceedings cannot be had and is 
not expected where, in many cases, witnesses cannot be produced for 
examination and cross-examination. The members of thèse boards 
hâve, however, the great advantage of seeing the immigrant and de- 
termining from personal observation and examination his fitness to 
enter the country. It is plain from a reading of the law that dégén- 
érâtes or those so constituted mentally, physically or morally that 
they may be a burden upon or a menace to society, are not wanted 
hère. In the case at bar no one of the immigrants can speak our 
language or any language that is understood in this country. Even 
the Russian interpreters employed by the Department could not un- 
derstand them. They ail corne from a remote province of Russia 
and hâve no one hère under légal obligation to support them. They 
know no trade and only one can read or write in his own language. 
They were ail ticketed through to Portland, Or., and had sums ag- 
gregating slightly more than $25 each. They were not employed and 
no actual promise of employment had been given them. On the con- 
trary, the immigration officers had ascertained by published reports 
and inquiries that owing to depressed labor conditions, the prospect of 
an unskilled laborer obtaining work was most unfavorable. In such 
circumstances, how long after reaching Portland would it be before 
thèse immigrants became public charges ? As soon as the $25 (only one 
in the party having as much as $5 1) is exhausted, what is to support 
them? What is to prevent them from being thrown upon the charity 
of the town? It is true that they may succeed in' obtaining work, 
but it is, to say the least, equally true, that they may not do so. It 
is the latter contingency which makes them undesirable aliens. Cer- 
tainly we cannot find that the décision of the board, that they are 
likely to become public charges, has no évidence to support it; on 
the contrary, the conclusion seems to follow directly from the facts. 

We do not assert that ail of this évidence would be admissible in 
a court of law or equity; it is not necessary that it should be. No 
immigration act could be enforced which required ail thèse facts to 
be established with the same formality and certainty which is required 
in the courts. The board had an opportunity to see the relators and 
to détermine by personal observation what manner of men they were. 
The board knew that they were unable to speak any language known 
in this country, that only one could read or write, that when the 
small sums in their possession were exhausted they would starve un- 
less assisted and that there was no one hère under any légal obliga- 
tion to assist them. The board was also enabled from information 
derived from the press and other sources to détermine the likelihood 
of the relators securing employment when they reached Portland 
and was justified in finding that conditions there were such that 
the chance of employment was most unlikely. It is true that in- 
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formation in this form would not be permitted in a court cf law, 
but the immigration officers cannot delay thèse proceedings indefi- 
nitely. They cannot summon witnesses from the Pacific states or 
send commissions there. If they were satisfied from information re- 
ceived that there was no market in Portland for such services as thèse 
relators could render, they were justified in acting upon such in- 
formation, just as they would be if satisfied from reports in the press 
or from any reliable source that Portland had been destroyed by 
flood or fire or that an épidémie of choiera was raging there. Con- 
gress has placed the détermination of thèse questions in the hands 
of trained officiais and their conclusions upon disputed questions of 
fact are final and conclusive. It is only in the very rare instance that 
a finding is without any proof to support it that the courts may in- 
terfère. 

We think thèse views are sustained by the following authorities: 
Nishimura Ekiu v. U. S., 142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 
1146; Lee Lung v. Patterson, 186 U. S. 168, 22 Sup. Ct. 795, 46 L. 
Ed. 1108; Lem Moon Sing v. U. S., 158 U. S. 538, 15 Sup. Ct. 967, 
39 L. Ed. 1082 ; U. S. v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644-, 
49 L. Ed. 1040; Low Wah Suey v. Backus, 225 U. S. 460, 32 Sup 
Ct. 734, 56 L. Ed. 1165. 

The order dismissing the writ is affirmed. 

WARD, Circuit Judge (dissenting). Every alien not within the 
classes excluded by the act of 1907 has a right to enter this country 
and also has a right to the writ of habeas corpus to test whether his 
détention is lawful, but not whether the finding of the administrative 
officers is erroneous in point of fact. It is the law of this district that 
there must be some évidence to support the finding of the board. 
Rosen v. Williams, 200 Fed. 538, 118 C. C. A. 632. I think it is also 
the law of the Suprême Court, because Mr. Justice Pitney said, as 
to an objection that there was no évidence to support the order made 
by the Board in Zakonaite v. Wolf, 226 U. S. 272, 274, 33 Sup. Ct. 
31, 32 (57 L. Ed. 218) : 

"As to the flrst point, an examlnatlon of the évidence upon which the or- 
der of déportation was based convinces us that it was adéquate to support 
the Secretary's conclusion of fact. That belng so, and the appellant havlng 
had a fair hearing, the finding is not subject to revlew by the courts." 

The aliens were ail young and healthy, were provided with trans- 
portation to Portland, Or., each having at least $25 cash and fellow 
countrymen at the point of destination. The ground upon which the 
board excluded them was because it was inclined to believe from re- 
ports of industrial conditions in Portland that they would not obtain 
employment at this season. The board does not state whether the 
reports were oral or written, when they were made, who made them, 
whether the person or persons making them were qualified to express 
an opinion, or finally, what the reports were. 

Section 25 of the act of 1907 provides, inter alla: 

"AU hearings before boards shall be separate and apart from the public, 
but the said boards shall keep a complète, permanent record of their proceed- 
ings aad of ail such testlmony as may be produced before them." 
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Then ît goes on to provide an appeal for the alien to the Secretary 

of Labor, which shall stay proceedings — 

"untll the recelpt by the Commlssioner of Immigration at the port of arrivai 
of such décision which shall be rendered solely upon the évidence adduced 
before the board of spécial inqulry." 

Unless the alien gets this review from the Secretary, he has not 
had a f air hearing ; but how could the Secretary possibly review this 
opinion of the board, when he was absolutely without any évidence 
as to what the opinion depçnded upon? Of course, the reports in 
question need not be proved in accordance with légal rules ; but they 
should at least be so stated that the Secretary can review them. The 
case of Tang Tun v. Edsell, 223 U. S. 673, 32 Sup. Ct. 359, 56 L. 
Ed. 606, shows how merely hearsay évidence was obtained and in- 
cluded in the record. 

I think there was no évidence whatever to support the order, and 
that the aliens should be discharged. 



GARRISON, Secretary of War, et al. v. GREENLBAF JOHNSON 
LUMBBR CD. 

(Circuit Court of Appeals, Fourth Circuit. June 1, 1914.) 

No. 1239. 

1. Navigable Watebs (§ 39») — Ripabian Rights — Pabamount Attthobitt oï 

United States. 

AU State laws and régulations with respect to navigable waters, and 
ail rights acqulred under them, are subject to the paramount right of the 
United States to appropriate any portion of the submerged soil for the 
purposes of navigation. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 21, 
53, 82, 103, 112, 117, 127, 239-244; Dec. Dig. § 39.*] 

2. Eminent Domain (§ 2*) — Change or Haebor Line — Rights of Pieb 

OWNEES. 

A harbor line established by the Secretary of War under authority con- 
ferred by Congress is subject to change by the same authority, and while 
a riparian owner may lawfully construct piers and docks to the estab- 
lished line, In doing so he takes the rlsk of such change if required for 
the improvement of navigation, which is not a matter for judicial in- 
quiry, and the removal by the government of so much of his structures as 
extend beyond the new Une is not a taking of his property for which he 
is entitled to compensation. 

[Ed, Note.— For other cases, see Eminent Domain, Cent Dig. |§ 3-12 ; 
Dec. Dig. § 2.» 

Nature and estent of power of United States to condemn prcrperty for 
pubUc use, see note to Town of Nahant v. United States, 70 C. C. A. 653.] 

Cross-Appeals from the District Court of the United States for the 
Eastem District of Virginia, at Norfolk; Edmund Waddill, Jr., 
Judge. _ 

Suit in equity by the Greenleaf Johnson Lumber Company against 
Lindiey M. Garrison, Secretary of War of the United States, and 

•For other casea sm gama topic ft i numbhb ip Dec. £ Aœ. Dlga. 1907 to date, & Rep'r Indexai 
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Henry S. Breckenridge, Assistant Secretary. From the decree both 
parties appeal. Reversed on appeal of défendants. 
For opinion below, sec 208 Fed. 1022. 

John L. Jeffries, of Norfolk, Va. (L. D. Starke and Jefïries, Wol- 
cott, Wolcott & Lankford, ail of Norfolk, Va., on the brief), for plain- 
tiff. 

D. Lawrence Groner, U. S. Atty., of Norfolk, Va. (Hiram M. 
Smith, Asst. U. S. Atty., of Richmond, Va., on the brief), for défend- 
ants. 

Before PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

WOODS, Circuit Judge. The complainant, owner of about eight 
acres of land on the Elizabeth river opposite the navy yard at Nor- 
folk, Va., brought this suit to enjoin the Secretary of War from 
threatened removal of its wharf and other structures used in its 
business as a manufacturer and shipper of lumber. The District Court 
overruled a demurrer to the bill and after hearing the answer and tes- 
timony on issues of fact granted a permanent injunction, holding that 
removal of the wharves and other structures would be taking private 
property without compensation. 

There is httle dispute as to the facts. Under the law of Virginia 
the complainant, as riparian owner, bas fee-simple title to low-water 
mark in the bed of the river. At some time before the year 1873, the 
complainant built a wharf for shipping its manufactured lumber, and 
by means of piles enclosed enough water surface to make a pond 
for logs floated down the river for manufacture. As nearly as can 
be ascertained the first port warden or harbor Hne, which indicated 
the limit beyond which riparian owners could not use the water front, 
was established at this point in the river in 1876, by harbor commis- 
sioners under authority conferred by statute law of Virginia. When 
the harbor line was established it turned out that the complainant's 
wharf and log pond was outside the line of navigation. In 1883 or 
1884 the wharf and other structures were improved and enlarged to 
their présent dimensions, still not extending beyond the line of naviga- 
tion. In 1890 the same harbor line was adopted by the Secretary of 
War in behalf of the United States under authority conferred by act 
of Congress, as the national government's limit of navigable water. 
On June 12, 1911, the Secretary of War under the authority of an act 
of Congress established a new navigation or harbor line, which brings 
a portion of complainant's structures within the navigable area of the 
river. The complainant was notified of the change, and the necessity 
of the removal of its structures; and negotiations for settlement of 
complainant's claim for compensation indicated an acknowledgraent of 
the right of compensation by the officiais of the office of the Secre- 
tary of War. Agreement could not be reached as to the value, and 
condemnation proceedings were instituted on behalf of the govern- 
ment. While thèse proceedings were pending, the Secretary of War,. 
taking the position that the complainant had assumed the risïc of estab- 
215F.--87 
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lishment and change in the line of navigation when it located its 
structures, abandoned the condamnation proceedings and notified com- 
plainant of his intention to remove whatever portion of its structures 
fell within the new line of navigation. Thereupon the complainant, 
claiming the right of compensation, brought this suit for injunction. 

[1] The gênerai principles under which the relative rights of the 
owner of the shore of navigable water and of the state, and of the 
United States are to be determined hâve been so often and so elab- 
orately set out by the Suprême Court of the United States and other 
tribunals that they require no discussion. The extent of the title and 
of the rights of the riparian owner in the soil under navigable water 
is fixed by state law, and under the law of Virginia the complainant 
owned the soil under the water to low-water mark. But ail state laws 
and régulations with respect to navigable waters, and ail rights ac- 
quired under them, are subject to the paramount right of the United 
States to appropriate any portion of the submerged soil for purposes 
of navigation. Hence the appropriation by the United States for 
purposes of navigation of the soil under the water to which the com- 
plainant has title under the state law is not a taking of private prop- 
erty, and the complainant has no right to compensation therefor. 

[2] Under this principle, that the use and title of the riparian owner 
is subject to the dominant right of the United States, it has been held 
that it is not taking private property to require a bridge to be changed 
or removed, or a tunnel to be lowered, or to erect dams or dykes which 
incidentally eut off access to deep water, or access to a landing in the 
channel, or to flood lands by the érection of revetments along the 
banks of a navigable stream. Gilman v. Philadelphia, 3 Wall. 713, 
18 L. Ed. 96; Illinois Cen. R. R. v. Illinois, 146 U. S. 446, 13 Sup, 
Ct. 110, 36 L. Ed. 1018; Shively v. Bowlsby, 152 U. S. 1, 14 Sup. 
Ct. 548, 38 L. Ed. 331; Gibson v. United States, 166 U. S. 269, 17 
Sup. Ct. 578, 41 L. Ed. 996; Scranton v. Wheeler, 179 U. S. 141. 
~'l Sup. Ct. 48, 45 L. Ed. 126; Bedford v. United States, 192 U. 
S. 217, 24 Sup. Ct. 238, 48 L. Ed. 414; C, B. & Q. Ry. Co. v. Illinois 
ex rel. Grimwood, 200 U. S. 561, 26 Sup. Ct. 341, 50 E. Ed. 596, 
4 Ann. Cas. 1175; West Chicago R. R. v. Chicago, 201 U. S. 506, 
26 Sup. Ct. 518, 50 L. Ed. 845; Union Bridge Co. v. United States, 
204 U. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 523; Monongahela Bridge 
Co. v. United States, 216 U. S. 177, 30 Sup. Ct. 356, 54 E. Ed. 435; 
Hannibal Bridge Co. v. United States, 221 U. S. 194, 31 Sup. Ct. 603, 
55 L. Ed. 699; Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. 
Ct. 340, 56 L. Ed. 570. This dominant right of the United States 
is thus stated in Union Bridge Co. v. United States, supra : 

"Although the bridge, when erected under the authorlty of a Pennsylvanla 
charter, may hâve been a lawful structure, and although It may not bave been 
an unreasonable obstruction to commerce and navigation oa tyien carried on, 
it must be taken, under the cases eited, and upon principle, not only that the 
Company when exerting the power conferred upon it by the state, did so with 
knowledge of the paramount authority of Congress to regulate commerce 
among the States, but that it erected the bridge subject to the possibility that 
Congress might, at Bome future time, when the public Interest demanded, exert 
Its power by appropriate législation to protect navigation against unreasona- 
ble obstructions." 
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In Scranton v. Wheeler, supra, the court uses this language: 

"The prlmary use of the waters and the lands under them is for purposes 
of navigation, and the érection of plers in them to improve navigation for the 
public Is entirely consistent with such use, and Infrlnges no right of the rl- 
parian ovvner. Whatever the nature of the interest of a rlparian owner in 
the subnierged lands in front of hls upland borderlng on a public navigable 
water, his tltle is not as full and complète as his tltle to fast land which 
has no direct connection with the navigation of such water. It Is a qualifled 
title, a bare technlcal tltle, not at hls absolute disposai, as is hls upland, but 
to be held at ail times subordlnate to such use of the submerged lands and of 
the waters flowing over them as may be consistent with or demanded by the 
public rlght of navigation." 

In applying the gênerai principle in many forms thèse authorities 
left open the spécifie question on which this case dépends : Is the es- 
tablishment of harbor lines or line§ of navigation under authority of 
the act of Congress such a consent or invitation by the United States 
to riparian owners to build to that line wharves and other structures 
that such structures must be regarded, as against the United States, 
private property which cannot be taken without compensation even for 
purposes of navigation? In Yesler v. Washington Harbor Line, 146 
U. S. 646, 13 Sup. Ct. 190, 36 L. Ed. 1119, a harbor line is defined as 
the line beyond which wharves and other structures cannot be ex- 
tended. Presser v. Northern Pac. Ry., 152 U. S. 59, 14 Sup. Ct. 528, 
38 L. Ed. 352. In thèse two cases it was held that the mère laying 
out of nevv harbor lines so as to include structures before without the 
harbor lines was not a taking of private property without compensa- 
tion ; but the court expressly left open the question whether requiring 
the removal of such structures up to the line would be a taking oi 
private property. As to such a structure as a bridge not used in direct 
aid of navigation, it was held in Philadelphia v. Stimson, supra, that 
the harbor line might be changed, and that the bridge company could 
not claim compensation when required to move its bridge to conform 
to the new Une. 

The case then cornes to the still more definite question whether on 
the point at issue there is a distinction between bridges, and other like 
structures not directly aiding navigation, and wharves and other struc- 
tures used for purposes of navigation. Laying aside for the moment 
the statute on the subject, the argument in favor of the distinction may 
be thus stated : The nation holds the navigable waters of the country 
in trust to keep them open for the free use of ail in so far as it is 
possible for ail to enjoy them in common, and to allow the riparian 
owner to promote navigation by the érection of wharves and other 
structures. While the first use is paramount and the other subordinate, 
the latter is very important to the public, inasmuch as it is impossible 
for the United States to erect and maintain ail the piers, wharves, and 
other structures necessary to the conduct and advancement of naviga- 
tion along the numerous navigable streams. This use of the riparian 
owner for his own good and the public good would be greatly impaired 
unless the dominant right to free public navigation be so managed as 
to give it stability and certainty. It is for the purpose of giving this 
stability that the government establishes harbor lines. Hence it may 
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be argued that the fixing of the lines should be regarded as an invita- 
tion to the riparian owner to corne to that Une and proniote his own 
interest and that of the pubHc by erecting wharves and other struc- 
tures in aid of commerce. Thèse Hnes are estabhshed, it is true, to 
limit, but they are established also to promote the use of the water by 
giving to it the assurance of stabiHty. At many places the use of the 
soîl under the water is of vast value if it can be depended on as stable, 
but this value would shrink to nothing if laying out the harbor line 
gave no assurance of stable use. Permanent and expensive docks and 
wharves would not be erected if they could be taken without compen- 
sation. 

If this argument be sound, and the laying out of harbor lines be 
regarded as an assurance to the riparian owner that he may safely in- 
vest in wharves and piers erected by him in aid of navigation, liic case 
of Monongahela Navigation Co. v. United States, 148 U. S. 312, 13 Sup. 
Ct. 622, 37 L. Ed. 463, would be conclusive authority that for the tak- 
ing of such wharves compensation must be made. It is true that case, 
in some of its expressions, seems to be irreconcilable with sonie of the 
later cases above cited. But its authority was recognized in Lewis 
Blue Point Oyster Co. v. Briggs, 229 U. S. 82, 33 Sup. Ct. 679, 57 L. 
Ed. 1083, for the proposition that structures erected in a navigable 
stream under the affirmative authorization of the United States could 
not be removed without compensation even in promotion of naviga- 
tion. 

The statute of 1888 (Act Aug. 11, 1888, c. 860, 25 Stat. 425) under 
which the harbor line hère involved was established is as follows : 

"Sec. 12. Where it Is made manifest to the Secretary of War that the es- 
tablishment of harbor Unes Is essential to the préservation and protection of 
harbors, he may, and Is hereby, authorized to cause such lines to be estab- 
lished, beyond which no piers or wharves shall be extended or deposits made 
except under such régulations as may be prescribed from tlme to time hy 
him." 

The argument is not without force that while this authorization to 
the Secretary of War is négative in form, yet when it is taken in con- 
nection with the power conferred on him to grant permission, under 
régulations prescribed by him, to erect structures beyond the harbor 
îine, it implies affirmative authorization to the riparian owner to erect 
structures to the harbor line without spécial authorization. In con- 
struing a similar provision of the act of 1899 (Act March 3, 1899, c. 
425, 30 Stat. 1151 [U. S. Comp. St. 1901, p. 3541]), the Suprême Judi- 
cial Court of Maine, in Maine W^ter Co. v. Knickerbocker, etc., Co., 
99 Me. 473, 59 Atl. 953, after élabora te discussion, held that the stat- 
ute necessarily implied affirmative authorization. 

We hâve thus stated what appears to us the strongest considérations 
in f avor of the claims of the complainant. It cannot be doubted, how- 
ever, that the Suprême Court of the United States in its later décisions 
bas taken the larger view that under the Constitution of the United 
States the control and development of ail navigable streams remains 
in the fédéral govemment, and that no rights can be acquired against 
it except under affirmative conferment of Congress, that the harbor 
lines of the fédéral government designating the limit of navigation are 
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changeable at its discrétion, and that ail who build wharves or other 
structures in, under, or over the water of navigable streams take the 
risk of whatever Congress either directly or through the Secretary of 
War may see fit to do for the promotion of navigation. Ail doubt 
upon thèse propositions seems to be set at rest by United States v. 
Chandler-Dunbar Ce, 229 U. S. 53, 33 Sup. Ct. 667, 57 L. Ed. 1063, 
and Lewis Blue Point Oyster Co. v. Briggs, 229 U. S. 82, 33 Sup. 
Ct. 679, 57 L. Ed. 1083. In the former case Mr. Justice Lurton thus 
treats the very question hère involved: 

"Tbat riparian owners upon public navigable rivers bave, In addition to the 
rights common to tbe public, certain rlghts to the use and enjoyment o£ the 
stream which are incident to such ownership of the bank must be conceded. 
Thèse additional rights are net dépendent upon title to the soil over which 
the river flows, but are incident to ownership upon the bank. Among thèse 
rights of use and enjoyment is the right, as against other riparian owners, to 
hâve the stream come to them substantially in its natural state, both in quan- 
tity and quality. ïhey hâve also the right of access to deep water, and when 
not forbidden by public law may construct for this purpose wharves, docks, 
and plers In the shallow water of the shore. But every such structure in the 
water of a navigable river is subordinate to the right of navigation, and sub- 
ject to the obligation to suffer the conséquences of the improvement of navi- 
gation, and must be removed if Congress in the assertion of Its power over 
navigation shall détermine that their continuance is detrimental to tlie pub- 
lic interest in the navigation of the river." 

It is true in that case the license f rom the Secretary of War under 
which the Chandler-Dunbar Company constructed its works for utiliz- 
ing the water power was, by its terms, revocable at will, but it cannot 
be doubted that the court puts piers and wharves on the same footing 
as other structures like bridges and waterworks ; and it was expressly 
decided in Philadelphia v. Stimson that as to thèse the lines of naviga- 
tion were changeable at will, and that the cwner took the risk of 
change. The Chandler-Dunbar Company Case also holds that the 
propriety of the change in navigable water under the authority of Con- 
gress is not a matter for judicial inquiry. 

The argument that this view of the meaning of harbor lines and of 
the power of the Congress will impede rather than promote navigation 
by discouraging 'private enterprise in the construction of wharves and 
piers loses much of its force when it is remembered that riparian own- 
ers may well assume that changes in the harbor lines requiring the 
removal of valuable structures will not be made by the govemment cx- 
cept where clearly necessary for the promotion of navigation. 

Reversed. 
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VAN KANNEL EEVOLVING DOOR CO. v. AMERICAN RBVOLVINa 

DOOR CO. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1914.) 

No. 2008. 

1. Teade-Markb and Trade-Names (§ 58*) — Infringement. 

One entitled to make and sell a patented revolving door by reason of 
the expiration of the patent may also illustrate its product in advertlse- 
ments by a eut showlng a cross-section of the door practically identical 
with one of the drawings of the patent without being chargeable with 
infrlngement of trade-mark, althougà the original maker and owner of 
the patent also used such eut In its advertlsements. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §i 66, 67; Dec. Dig. § 58.»] 

2. Tbade-Mahks and Tbade-Names (§ 3*) — Subject of Appropriation — De- 

scriptive WORDS. 

The words "always closed," as applled to a re?olving door, are merely 
descriptive of the door in place and performlng its proper functlons, and 
eannot be monopollzed as a trade-mark by one manufacturer. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 4-7 ; Dec. Dig. § 3.*] 

3. TeADE-MaEKS and TeADE-NaMES (§ 70*) iNrEINGEMENT. 

A manufacturer, having a rlght to make and sell a revolving door, may 
advertise the same by a conventional picture of such a door, vplthout In- 
fringing on the rights of any other maker. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig, I 81; Dec. Dig. J 70.*] 

4. Trade-Marks and Trade-Names (§ 92*) — Suit foe Unfair Compétition — 

suffioibncy of blll. 

A MU charglng that défendant, by its wrongful acts set out, has dl- 
verted to itself trade to whlch coraplalnant was entitled, does not state 
a cause of action for unfair compétition, where the acts descrlbed were 
not v?rongful. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig, ii 102, 103 ; Dec. Dig. § 92.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. MuUer, 20 C. C. A. 165; Lare v. Harper & Bros., 30 0. O. 
A. 376.] 

5. Trade-Makks and Trade-Names (§ 58*) — Marks Subjects of Appropria- 

tion — Drawinos in Patent. 

After the expiration of a patent the public, who are entitled to manu- 
facture the structure, hâve a rlght to employ in advertislng the drawings 
of the expired patent, even though they hâve been used by the ovraer of 
the patent as a trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 66, 67; Dec. Dig. § 58.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; George A. Carpen- 
ter, Judge. 

Suit by the Van Kannel Revolving Door Company against the Amer- 
ican Revolving Door Company. From a decree denying a preliminary 
injunction and dismissing on motion the bill of complaint, complainant 
appeals. Affirmed. 

*For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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T. W. Johnson, of Washington, D. C, and James S. Hopkins, of 
Chicago, 111., for appellant. 
Russell Wiles, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from a decree denying a 
preliminary injunction and, on motion, dismissing a bill of complaint. 
The bill sought to gain protection against the use by défendant of a 
certain geometrical figure, the phrase "Always closed," and a certain 
picture, in connection with the manufacture and sale of revolving 
doors. 

It alleged that the geometrical figure or design was a valid trade- 
mark owned by plaintifï, used by it for years in connection with its 
advertising matter and appHed by it to revolving doors ; that the 
phrase "Always closed" had for eight years been used by it as a trade- 
name or trade-mark in its advertising and had been impressed on the 
doors themselves ; that for years it had used a certain picture of a re- 
volving door in place, as shown in its copyrighted catalogue attached 
as an exhibit to the bill, which, it was alleged, had become identified 
in the minds of architects, builders, and the public with its (the plain- 
tiff's) doors. 

The alleged wrongdoing consisted in the use by défendant of the de- 
sign, phrase, and picture, as shown in the following eut, published by 
the défendant in a trade periodical. 



i 



^^ Ameriean Revolving Door ûo. 

MANUPACTURÊRS OF 

., «STANDARD" 

•F i«r?l'! " "ANTi-PANIC" 

REVOLVING DOORS 

Spécial Circular Mailed Free 
on Request. 

2514 Monroe street 

CHICAGO, ILL, 







The picture of the door hère shown is similar to that in the plain- 
tifif's catalogue. 

It was agreed on the hearing for preliminary injunction that plain- 
tifï had owned and conducted its business under a certain patent for 
revolving doors until the patent expired some years before the adver- 
tisement in question, and it was alleged in the bill that a consent decree 
had theretofore been entered against défendant for infringment of this 
patent. 

Appellant urges that the bill is good as alleging: First. Infringe- 
ment of a trade-mark, the geometrical design. Second. Infringement 
of the trade-mark or trade-name "Always closed." Third. Unlawful 
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simulation of the picture. None of thèse contentions can be upheld for 
the f oUowing reasons : 

[1] First. Even if the geometrical figure used by défendant be 
deemed substantially similar to plaintiflf's, both are mère cross-sectional 
views of the door of the expired patent and, except that they indicate 
four instead of three doors, are practically identical with one of the 
illustrations (Figure 3) of the patent. Inasmuch as défendant may now 
make the door, it may illustrate it in its advertisements. It is therefore 
unnecessary to consider whether a design of this character, net arbi- 
trary or fanciful, but in a sensé illustrative of the thing itself, could, in 
any event, be protected as a trade-mark. 

[2] Second. The words "Always closed" are clearly merely descrip- 
tive of a revolving door in place and perf orming its proper f unction. 

[3] Third. The picture shows only a conventional revolving door, 
one that défendant may make and therefore may illustrate. 

[4] Fourth. While, therefore, plaintifï can hâve no exclusive rights 
in design, phrase, or picture, nevertheless it is entitled to protection 
against such use of them by défendant as would constitute fraudu- 
lent or unf air compétition with it. The bill allèges that "by its wrong- 
ful acts above set forth the défendant bas diverted to itself trade and 
custom to which plaintiff was entitled and that it otherwise would hâve 
received." 

Clearly this is insufficient to sustain a bill to restrain unfair compéti- 
tion. Defendant's acts, as set forth in the bill, are not wrongful and 
cannot be made so by mère characterization ; the trade is open to ail 
honest compétition ; that plaintifï "was entitled" to it does not négative 
defendant's equal right to secure it by lawfulmeans. 

The decree must therefore be affirmed. 



UNITED STATES V. THIRTBEN CRATES OF FROZEN BGGS. 

(Circuit Court of Appeals, Second Circuit. June 3, 1914.) 

No. 233. 

Food (§ 5*) — "Aditltekated Food." 

Decayed frozen eggs, taken from the shell and mlxed together, are 
within the prohibition of Food and Drugs Act of June 30, 1906, c. 3915, 
§ 2, 34 Stat 768 (U. S. Comp. St. Supp. 1911, p. 1354), which prohibits 
the transportatlon from one state to another of any adulterated article 
of food as deflned In section 7. 

[Ed. Note. — For other cases, see Food, 'Cent. Dlg. § 1; Dec. Dlg. § 5.» 

For other définitions, see Words and Phrases, vol. 1, pp. 210-212. 

What constltutes a violation of pure food régulations, see note to 
Brina v. TJnited States, 105 C. C. A. 559.] 

Food (§ 14*) — Violation of Food and Deugs Act — SraPMENT of Adultee- 

ATED AETICLK OF FoOD INTENT OF PARTIES. 

On the question of a violation of Food and Drugs Act of June 30 
1906, c. 3915, § 2, 34 Stat. 768 (U. S. Comp. St Supp. 1911, p. 1354), by thé 
shipment in Interstate commerce of an adulterated article of food, the 
Intent of either the shipper or consignée is immaterial. 

[Ed. Note. — For other cases, see Food, Cent. Dlg. §§ 10-13; Dec. Dig. 
f 14.*] 



•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from the District Court of the United States for the 
Southern District of New York, from a final decree providing for the 
condemnation and forfeiture to the United States of thirteen crates, 
more or less, of frozen eggs, seized under the act of June 30, 1906, 
34 Stat. L. 768. 

For opinion below, see 208 Fed. 950. 

See, also, 215 Fed. 585. 

Breed, Abbott & Morgan, of New York City, for the claimant. 
H. Snowden Marshall, U. S. Atty., and Addison S. Pratt, Asst. 
U. S. Atty., both of New York City. 

Before COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

COXE, Circuit Judge. The question involved in this controversy 
is simply this — whether decayed frozen eggs taken from the shell and 
mixed together are within the prohibition of the act of Congress 
which prohibits the transportation from one state to another of any 
adulterated article of food. 

We are clearly of the opinion that they are and that the question 
of intent of either the shipper or the consignée has nothing to do with 
the question. The law could not be enforced if the government is 
compelled, in the case of articles clearly prohibited from Interstate 
commerce, to establish the wrongful intent of the parties. It is 
enough that such articles are prohibited. Ail that it is necessary for 
the government to show is that an adulterated article of food has 
been transported in interstate commerce and it has amply shown this 
in the présent case. Judge Ray has found the facts and correctly 
stated the principles of law applicable thereto. 

The judgment is afïîrmed. 



ARMOUR & CO. T. UNITED STATES. 
(Carcult Court of Appeals, Second Circuit June 3, 1914.) 

No. 297. 

In Error to the District Court of the United States for the Sonthem Dis- 
trict of New York. 

In errer to the District Court of the United States for the Southern Dis- 
trict of New Tork to revlew a decree (208 Fed. 950) entered upon a trial di- 
rectlng the condemnation of certain frozen eggs seized under Act June 30, 
1906, c. 3915, 34 Stat. 768 (U. S. Comp. St Supp. 1911, p. 1354). 

Breed, Abbott & Morgan, of New York City, for plaintiff in error. 
H. Snowden Marshall, U. S. Atty., and Addison S. Pratt, Asst. U. S. Atty., 
both of New York City. 

Before COXE and ROGERS, Circuit Judges, and MAYER, District Judge. 

COXE, Circuit Judge. In vlew of our décision in the case of the United 
States against Thirteen Orates of Frozen Eggs, 216 Ted. 584, 131 c. C. A. 
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652, declded at thls term, it Is hardly to be expected that a conclusion In 
favor of the plalntlff In error would be reached hereln even If we were per- 
mitted to review the questions presented at the argument and in the brlefs. 
But we are not permltted to review thèse questions because there is no bill of 
exceptions. None of the questions dlscussed Is properly before ua 
The writ of error is dismissed. 



JONES V. EVANS. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 14, 1914.) 

No. 2057. 

1. Patents (§ 165*) — Constbuction — Implied Tebms of Claims. 

Eléments in claims should be read with référence both to the structure 
and the function given In the description of the invention, and inter- 
preted to Include such connections and relations of the several meana of 
the comblnatlon whlch are named as are implied therewith to make them 
opéra tive. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dlg. | 
165.*] 

2, Patents (§ 328*) — Validitt and Infeingement — Window Lifteb. 

The Evans patent, No. 815,914, for a window lifter, construed, and held 
sufflclently spécifie to cover a structure erected In the particular man- 
ner shown In the drawings ; also held valld and infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana; Albert B. Anderson, Judge. 

Suit in equity by John A. Evans against James E. Jones. Decree 
for complainant, and défendant appeals. Affirmed. 

Russell Wiles, of Chicago, 111., for appellant. 

Arthur M. Hood, of Indianapolis, Ind., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge. This case cornes before us on appeal 
from the decree of the District Court holding claims 1, 4, 5, and 6 of 
patent No. 815,914, granted to patentée March 20, 1906, for a win- 
dow lifter, to be valid and infringed. Those claims read as follows, 
viz. : 

"1. In a window or other lifter, the comblnatlon of a rotatable fulcrum or 
carrying block, a pair of links plvoted at différent points to the block, and a 
connecting-arm to whlch the links are pivoted at a point on the other side 
of its center to the object to be lifted." 

"4. In a window or other lifter, the comblnatlon of operating means, a 
rotatable fulcrum or carrying block, and means comprislng a connecting-arm 
and two shorter arms or links, the two shorter arms or Unks belng pivoted 
to a connecting-arm at one side of its center, the sald arm belng pivoted at a 
point on the other side of its center to the object to be lifted. 

"5. In a vrtndow or other lifter, the comblnatlon of operating means a car- 
rying or rotatable fulcrum-block and means comprislng a connecting-arm and 
two shorter links or arms, the shorter links being pivoted to opposite sides 
of the carrying or fulcrum block at différent points, and also pivoted to op- 
posite sides of a connecting-arm at one side of its center, the sald arm belng 
pivoted at a point on the other side of Its center to the object to be lifted. 

•For other cases see same topic & § nttmbbh tn fec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"6. Tn a wlndow or other lifter, the comblnatlon wlth a conneetlng-arm 
and a rotatable fulcrum or carrying block of two linUs pivoted to the fulcrum- 
block and a connecting-artn, and operatlng upon the' connecting-arm, one of the 
links exertlng a pushlng action upon the arm whlle the other link exerts a 
pull upon the arm the sald connectlng-arm being pivoted to the object to be 
llfted and to the two UnlJS at points on opposite sides of its center." 

The following is a reproduction of figure 1 of the drawings of the 
patent in suit: 

1 represents a wall, sill 
door, beam, or gable; 2 
represents the f rame, 3 the 
usual bracltet-support, ^ a 
hinged ventilator, to be op- 
erated by the device of the 
patent, 5 a pipe-shaft, 
which may hâve an operat- 
ing gear or lever at one or 
both ends, 6 a cap sleeve 
bearing upon the pipe- 
shaft, 7 a block removably 
secured to the cap sleeve 
6; 8 is di connecting-arm 
pivoted to the ventilator and at the opposite end, having pivoted to it 
at différent points and on opposite sides the two links 9 and 10 which 
are also pivoted to différent points of the block 7, the connecting-arm 

8 being pivoted to the object to be lifted and to the two links 9 and 10 
at points on opposite sides of its center. The drawing shows the arms 

9 and 10 pivoted at opposite ends of the block 7. This, patentée claims, 
may be varied. When power is applied through pipe-shaft 5, it is com- 
municated by the links 9 and 10 to the connecting-arm 8, so that a 
swinging and lifting movement is imparted. Thus as block 7 is turned 
on the shaft 5, it pushes the link 9 down on the arm 8, while the outer 
link 10 pulls on the arm 8 so that the pivotai connection of the link 

10 with the arm 8 moves farther away while the pivotai connection of 
the link 9 with arm 8 moves nearer to the pivotai point of shaft 5. 

"By thls means," says the patentée, "I seeured a peculiar twisting or what 
is an équivalent of an eccentrlc action, so that I bave comblned In this device 
a lifting and pulimg efCect, wheieby the whole movement of the ventilator Is 
ma de with the minimum application of power and wlth no posslbility of a 
dead-center." 

Appellant dénies validity, but does not dispute infringement if the 
patent be valid. 

Many patents in the prior art are set out in the answer, but appellant 
now urges only patent No. 706,829, granted to E. F. Johnson, August 
12, 1902, for means for operating and locking scuttle covers, and pat- 
ent No. 112,498, granted to E. G. Russell, March 7, 1871, for a me- 
chanical movement. Thèse we will discuss later. 

For the patent it is contended that it is new ; that by means of the 
relative arrangement of its parts the labor of opération is greatly re- 
duced, whereby a séries of ventilating windows or covers can be har- 
nessed up together and worked as one, or separately. The saving of 
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power in opération is approximately 30 per cent., while the range of 
lift or opening is increased. Appellant asserts that patentée devised a 
structure embodying two separate and distinct principles: (1) The 
generic principle of a balanced push and pull; and (2) the spécifie 
principle of transmitting that push and pull through crossed links as 
shown in the patent drawing, to secure a particular leverage, but that 
he actually undertook to patent what appellant's counsel term the genus 
only — the generic principle of a balanced push and pull In support of 
this contention, appellant cites patentee's déclaration in his co-pending 
application filed May 27, 1905, which resulted in patent No. 843,881, 
granted February 12, 1907, for a window lifter, which reads : 

"This Invention Is, In fact, wlthin the principle of my Invention as described 
In my application, sériai No. 250,588, flled Mareh 17, 1905, for a window lifter 
[on whieh the patent in suit was granted] in which I hâve described a window 
lifter having the power appUed through two links to différent points of a 
Connecting arm, so that I secure a combined pushing and pulling efEect" 

— and also the above-quoted language from the spécification of the 
patent in suit (Unes 71 to 76), and also, as he allèges, that nowhere 
in the patent in suit is there anything remotely indicating that it is 
limited to a structure in which the links 9 and 10 are crossed instead of 
parallel, or that such arrangement is désirable, and also the âlleged 
absence of indication of any intention to limit the claims to any partic- 
ular manner of érection with référence to the window. As to the ré- 
cital in said patent No. 843,881, appellant has acquired no interest 
therein, nor is there any mutuality between appellant and appellee. 
The terras of an earlier patent cannot be modified by a later patent. 
The language, however, is not inconsistent with the construction placed 
by appellee upon the présent claims. The gênerai principle is the same 
in both, but the claims are différent. Even were it otherwise, the scope 
of a patent must be determined from the instrument itself, read in 
view of the prior art. In setting up the alleged absence of référence in 
the spécification to the effect that the links 9 and 10 are to be crossed 
save as contained in the lines 71 to 76, in support of his contention as 
aforesaid, appellant failed to call attention to the remainder of the 
spécification. Beginning at line 77, it reads : 

"As the Mock 7 turns on the shaft 5, the arm 9 pushes down on the arm a 
while the outer arm 10 pulls on the arm 8, so that the pivotai connection of 
the llnk 10 with the arm 8 moves farther away, while the pivotai connection 
of the llnk 9 with the arm 8 moves nearer to the pivotai point of the shaft 5. 
By this means I seeured a peculiar twlstlng, or what is an équivalent of an 
eccentric action, so that I hâve combined In this device a lifting and pulling 
efEect, whereby the whole movement of the ventilator is made with the mini- 
mum application of power and with no possibllity of a dead-center." 

[1] While the use of the term "for example" is somewhat mislead- 
ing, we are of the opinion that the spécification is ample to establish 
the fact that the patentée claimed specifically the device shown in the 
drawings and spécification, viz., a structure erected in the particular 
manner shown in the drawings, even though not described in terms in 
the spécification, thus covering the advantages of reduced power and 
wide rotation. 

It was said in Carnegie Co. v. Cambria Co., 185 U. S. 403-432, 22 
Sup. Ct. 698, 710 (46 L. Ed. 968) : 
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"Whether the clalm would be void if construed to Include cupola métal, it 
Is unnecessary to eonsider. It clearly includes métal from blast furnaces, and 
Is not rendered void by the possibility of its Includlng cupola métal." 

In Brill v. Washington Railway & Electric Co., 215 U. S. 527-532, 
30 Sup. Ct 177, 54 L. Ed. 311, the court held that while the bail and 
socket arrangement there involved was not described in the claims, it 
was covered by the spécification, and gave the plaintiff the benefit of 
the doubt. 

Eléments in claims should be read with référence both to the struc- 
ture and the function given in the description of the invention. Lou- 
den V. Strickler, 195 Fed. 751-756, 115 C. C. A. 551 (C. C. A. 7th Cir.). 
We said in Duncan v. Stockham, 204 Fed. 781-789, 123 C. C. A. 133, 
141: 

"The claim In suit does not name ail the varions means shown in the spéci- 
fications and drawings for connection of the means or éléments named thereln 
to make them operative in the combination ; but we believe the clalm is nev- 
erthelesa sufficient for enforcement, on référence to the spécifications. It is 
to be interpreted to include such connections and relations of the several 
means of the combination whieh are named, as implied therewith to make 
them operative, in conformlty with the spécifications" — citing a number of 
cases. 

The Suprême Court has said, in McClain v. Ortmayer, 141 U. S. 
425, 12 Sup. Ct. 78, 35 L. Ed. 800 : 

"It is true that, in a case of doubt, where the claim is fairly susceptible of 
two constructions, that one will be adopted which will préserve to the patentée 
hls actual Invention." 

This is followed in Robins' Conveying Belt Co. v. American Road 
Mach. Co., 145 Fed. 923, 76 C. C. A. 461 

We held in case No. 1995, Horton Mfg. Co. v. White Lilly Mfg. 
Ce, 213 Fed. 471, 130 C. C. A. 117, decided at the January, 1914, 
session of the court, that while claims do not in terms call for certain 
features of the invention — 

"those features may, for the purpose of restrictlng the claim so that It shall 
meet the requirements of the inventive idea, be gathered from the spécifica- 
tion" — citing Klein v. Russell, 19 Wall. 433-466, 22 L. Ed. 116; Burke v. 
Partridge, 58 N. H. 351; Jones v. Barker (C. C.) 11 Fed. 600; Walker on 
Patents, § 185. 

[2] Taking into considération, therefore, the fact that the combina- 
tion of the four claims in suit, when construed as aforesaid, covers the 
spécifie device erected exactly as set out in the spécification and draw- 
mgs, whereby there is secured high leverage between the shaft and 
window, resulting in a device which minimizes the power necessary to 
operate it and an increased rotation, we hâve little difficulty in finding a 
patentable degree of invention, provided the prior art contains no an- 
ticipating devices. The combination employed is new in the window 
lifting art, though it contains only old éléments. The resuit attained is 
very désirable, adding substantially to the efficiency of the window lift- 
ing service of greenhouses in particular and of other similar applica- 
tions of lifting power. 

As above stated, counsel particularly limit their référence to the prior 
art to the Johnson and Russell patents. The latter may, in view of our 
construction above set out, be left without further discussion. It is 
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for a "mechanical movement," and would be in point as an anticipation 
only in case the claims in suit were limited to a generic patent as in- 
sisted by appellant ; and against the claims as construed appellant con- 
cèdes that the Russell is no stronger than the Johnson patent on the 
question of mechanical skill versus invention. 

It is urged by appellant that the Johnson patent, by the shifting of a 
pivot only a few inches, would become a complète anticipation of the 
claims in suit, and that to make such change would involve only me- 
chanical skill. Various arrangements of the parts of the Evans device 
are suggested and shown in the briefs. None of them seems to hâve 
appealed to appellant in selecting his lifting device. Nor had it occur- 
red to any one before Evans, to attempt the combination of the claims 
in suit and secure the advantages which appellant has sought to appro- 
priate. The shifting of the pivot does not appeal to us as a mère mat- 
ter of mechanical skill. It involved an entirely différent resuit in the 
way of efificiency. Its utility appellant must concède. It is not an easy 
matter to détermine just where the domains of mechanical skill and in- 
ventive thought hâve erected their boundaries. It, however, has been 
the policy of the law, in order to secure advances in the libéral arts, 
to extend to the domain of invention the benefit of any doubt with re- 
spect to the question of the absence or présence of invention. In the 
présent case the advantages obtained by the device of the claims in 
suit, as above construed, the desirableness of which seems to hâve ap- 
pealed to the acquisitiveness of appellant, together with the presump- 
tîons arising f rom the grant, sufficiently attest the validity of the claims 
in suit. Infringement Seing conceded, there remains only to affirm the 
decree of the District Court. 

Affirmed. 



MASONIC FRATERNITY TEMPLE ASS'N v. IiIURPHT TRON WORKS. 

(Circuit Court of Appeals, Serenth Circuit. Apri) 14, 1914.) 

No. 2039. 

t iTENTS (i 328») — Validity and Infringement — Relf-Feeding Furnace. 

The Murphy patent, No. 587,678, for a self-feeding furnace, claims 14 
and 17, construed and held not antlclpated, valld, and infrliiRed. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Kenesaw M. Lan- 
dis, Judge. 

Suit in equity by the Murphy Iron Works against the Masonic Fra- 
ternity Temple Association. Decree for complainant, and défendant 
appeals. Affirmed. 

John G. Elliott, of Cliicago, 111., for appellant. 

Walter M. Fuller and Charles C. Linthicum, both of Chicago, 111., 
for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge. The District Court adjudged appel- 
lant to hâve been guilty of infringing claims 14 and 17 of patent No. 

•For other cases eee same toplc & S ntjmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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587,678 granted to Thomas Murphy on August 3, 1897, for improve- 
ments in self-f eeding f urnaces. The claims in suit are as f ollows, viz. : 

"In a self-feedlng furnaee, the combination with the fuel-magazines In the 
slde walls, and the coal-pushers for feeding the fuel, of the coking-plates con- 
structed in Independent sections and formiug the top of an air-flue extendlng 
back of the fuel-magazine and into the air-feeding devlces of the furnaee." 

"In a self-feeding furnaee Inclosed in brick walls and havlng side-feedlng 
fuel-magazines and a V-shaped grate between the same, of fuel-magazines 
supported longltudinally In the sldes of the furnaee free and clear." 

"My Invention," says the patentée, "relates more particularly to steam- 
boilers and other furnaces of the self-feedlng smokeless type, In which the 
grate-bars are arranged elther in two rows on the opposite sldes or in front 
of the furnace-chamber and Incline downwardly toward the center or toward 
the rear, the fuel being Introduced at the top and fed down toward the mlddle 
or rear, in which there is a device for mechanlcally removlng the clinkers." 

The spécification further states: 

"The object of my Invention is to Improve the mechanical devlces for feed- 
ing the fuel * * » and further to safeguard against the destructive in- 
fluence of the hlgh beat, which is the most difflcult factor to deal with in 
this class of furnaces." 

Patentée specifically claims he has made provision to lessen the lia- 
bility of damage to exposed parts and for facilitating the making of 
repairs, especially of the so-called coking-plate. 

The following cuts, being figure 4 and a portion of figure 1 of the 
drawings of the patent, sufiîce to show the parts hère involved : 

A represents a steam generator, 
B a combustion chamber, and C the 
fire arch of the combustion cham- 
ber. D is the fuel magazine locat- 
ed in the sides of the combustion 
chamber having discharge opening 
B and supply chutes P. G are the 
coal-pushers actuated by the rock- 
shafts H to feed the coal into the 
grate. / represents the air-ducts 
supplying" heated air through the 
passage K. to the grate. L and M 
are the grate-bars, and Q is the 
clinker bar, whereby clinkers are 
crushed. i? is a sectional wedge- 
shaped compensating plate against 
which the stationary grate bars 
abut. R^ is a lip extending from 
plate R over the top of the grate 
bars into the fire chamber to pre- 
vent fuel f alling between the grate 
bars, and allowing free passage of 
the air to keep plate R cool, while 
at the same time it f orms a remov- 
able part of the so-called coking- 
plate S, which is also made in sec- 
tions and which extends a short distance into the fire-chamber. U* is 
an air-chamber communicating with air-chamber [7* f ormed at the rear 
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end of the magazine and leading into the air-flue /, f rom which it is fed 
through the passage K into the furnace. By this arrangement, the 
patentée claims a current of air will be induced to flow through the 
air-chambers [/* and U* and keep the parts cool, while at the same 
time heated air is introduced into the furnace. By supporting the fuel 
magazines longitudinally in the sides of the furnace and dispensing 
with briciî work underne'ath, and also by means of the circulation of 
the air through U^ under the sectional coking-plate, it is claimed that 
the destructive effect of the beat upon the coking-plate and other ex- 
posed parts is lessened. The so-called coking-plate forms the floor of 
the fuel magazine and the top of the air flue [/'. When the fuel fails 
to feed down f reely, or when for other causes the plate is bare or oth- 
erwise exposed to great température, the beat is apt to warp it, caus- 
ing trouble to the movement of the coal-pushers, and otherwise in- 
juring the action of the air and fuel supply. By reason of the removal 
of the brick foundation of the magazine, and the sectional construction 
of the coking-plate, access for p'urposes of repairs to said plate is read- 
ily attained and room is provided for expansion of the différent parts 
thereof. The coking-plate, so-called, of the prior art was in one pièce 
and, as it claimed, was easily warped and difficult to get at for pur- 
poses of repairs, and removal. 

From the f oregoing figures and description the claims will be readily 
understood. 

While the advance in the furnace art set out in the claims is of a 
minor character, it must be remembered that the art is old and crowd- 
ed ; that it bas been built up for many years, by similarly simple ad- 
vances, until at the time the patent was granted there remained little 
room for basic invention, and that consequently invention bas been 
practically limited to slight improvements. The addition to the ef- 
fectiveness of the furnace covered by the patent, if new, is entitled to 
the protection of the statutes. To support the contention that the mat- 
ters covered by the patent are not new, appellent cites numerous pat- 
ents in the prior art hereinafter mentioned. Appellee was granted sev- 
eral patents for improvements in fumaces, which are cited as part of 
that prior art. Of thèse may be mentioned patents Nos. 316,641 and 
316,642, both granted on April 28, 1885. Neither of thèse show the 
sectional coking-plate, the air flue under the plate so arranged as to ef- 
fectively cool the plate while conducting the air to the rear of the fur- 
nace, or the opening obtained by supporting the fuel magazines in the 
side walls of the furnace and thereby doing away with the brick foun- 
dation. 

It is appellant's contention that the burning out of the rear end of 
the magazine and arch plate, in connection with the 1885 patents, led 
Murphy in the claims in suit to connect the rear end of his circulat- 
ing air dust-pit with the rear end of the chambers F and P of said 
prior Murphy patents, in order to more efficiently introduce air through 
the dust-pit and rear end uptake flue. While this end was attained, 
the patent had for its objective as well the protection and repairing 
facilities of the so-called coking-plate sections, as clearly appears from 
the claims in suit 
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Patent No. 48,247, granted to J. Zeh June 13, 1865, for a fumace 
grate bar, shows a plate made lin sections used as a substitute for the 
front fire bars. "In order to prevent this plate from becoming warped, 
it may be made in several pièces to allow for expansion and contrac- 
tion," says the spécification. 

This device lacks the side-feed, the stationary coking-plate, ihe air- 
flue under a coking-plate, and the magazine supported in the side walls, 
whereby the space underneath the magazine is left open. While, in 
some sensé, a base or coking-plate, it is not properly the bottom of the 
fuel magazine. It makes no provision for conducting the air to the 
rear part of the furnace, and is therefore clearly not the combination 
of the claims in suit. 

The British patent, No. 6,466, granted to Haddan May 27, 1885, for 
a front-feed furnace, has no sectional coking-plate, nor is its plate the 
top wall of an air flue extending back into the air feeding devices of 
the furnace. Nor has it an air flue beneath it. The furnace has no 
V-shaped grate. Nor ha's it a side-feed. Whatever air it supplies is 
fed from above. The différences of the two are too many to permit 
its considération as an anticipating device. 

The British patent to Marchant and Parker, No. 601, granted March 
4, 1867, for generating, superheating, and steam, etc., is cited to show 
a hoUow métal dead plate through which water is made to circulate to 
jirevent injury to the rollers and cams. We do not deem it a pertinent 
citation. 

The Wilkinson patent, No. 480,538, granted August 9, 1892, for a 
furnace grate, is a front-feed device in which there is no so-called cok- 
ing-plate. The grate extends into the fuel magazine. The furnace has 
no air flue conducting the air into the back thereof. Nor has it fuel 
magazines in its side walls, or a V-shaped grate. 

Richards patent. No. 515,612, granted February 27, 1894, for a 
furnace, calls for a device in which the process called for may be car- 
ried out without a traveling grate, and for one which provides for the 
pre-heating of the fuel and for feeding the same over the grate or 
furnace floor. It is not a self-feeding furnace. It has no sectional 
coking-plate or air flue thereunder. Its magazine is not supported in 
the side walls of the furnace, nor has it any coking-plate forming the 
top wall of a coal-intake flue leading into the air feeding devices of the 
furnace. 

Appellant sets up and discusses by way of défense a number of oth- 
er patents, viz. : Richards patent. No. 535,413, granted March 12, 
1895, for process of and apparatus for burning fuel; Sanderson pat- 
ent, No. 573,298, granted December 15, 1896, for furnace grate and 
automatic stoker; Vicars patent, No. 296,301, granted April 1, 1884, 
for apparatus for feeding fuel to and in f urnaces ; Gregory patent. 
No. 228,061, granted May 25, 1880, for a furnace; Krudewig patent. 
No. 305,457, granted September 23, 1884, for a smoke and gas con- 
suming furnace; Dunn patent, No. 561,097, granted June 2, 1896, 
for a furnace; and patent No. 395,739, granted to Campbell January 
8, 1889, for a device for feeding fuel, together with a number of other 
patents not discussed by either counsel. 
215 F.— 38 



694 215 FBDEBAL REFOBTEB 

On examination, we are satisfied that none of the patents cited an- 
ticipâtes the combination in suit. We theref ore hold both of the daims 
to be new, for anything that is shown by prior patents. Neither do we 
consider the alleged prior use in the construction of the furnaces at 
the John Hauck Brewing Company plant at Cincinnati, Ohio, to hâve 
been an anticipation of claims 14 and 17 or either of them. That work 
closely resembled Murphy's prior devices. It had air from the dust 
chamber and also air admitted through an opening in the front plate 
passing into the chamber at the rear of the furnace, but lacked the air- 
flue under the sectional coking-plate, as well as the sectional plate itself . 
The magazine rested on brick foundation walls instead of in the side 
walls of the furnace. The coking-plate was inaccessible for purposes 
of removal and repairs, and was of single thickness. That furnace 
cannot be considered as anticipating the combination of either claim 
14 or claim 17. 

We are not impressed with the appellant's claim of aggregation as 
applied to claims 14 and 17. In our judgment the parts co-operate to 
produce an improved furnace and are therefore properly treated as a 
combination, the utility of which appellant will not be heard to deny. 

From the record it appears that Orville D. Cotton, practically con- 
stituting the appellant company, was formerly in the employ of Thom- 
as Murphy, the patentée of the claims in suit ; that appellee is the own- 
er of the patent sued on, by assignment ; that Cotton was familiar with 
appellee's patent and the device of the claims in suit. 

We are unable to find any substantial différence between appellee's 
furnace and the alleged infringing device. The whole prior art was 
open to it. Why should it be permitted to appropriate appellee's de- 
vice? 

The decree of the District Court is affirmed. 



GOSHEN MFG. CO. v. HUBEBT A. MTERS MFG. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1914. Eehearing Denled 

May 12, 1914.) 

No. 2027. 

1. Patents (§ 282») — Suits for Infkinqement — Equitt Jurisdiction. 

Damages are recoverable by action at law for Inf ringement of a patent ; 
and, as ttiis remedy is ordinarily adéquate, a court of equity is witliout 
jurisdiction of a suit to enjoin further infriugement, unless such further 
infringement be either actually threatened or to be reasonably appre- 
hended. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 440, 443 ; Dec. 
Dig. S 282.*] 

2. Patents (§ 282*) — Suit for Infringement — Equitt Jubisdictiow. 

A court of equity keld wlthout jurisdiction of a suit for infringement 
of a patent, where défendant, a corporation, liad not only ceased maklng 
the alleged Infringing article on notice from complalnant, but had sold Its 
entire physical property and gone out of business before commencement 

■For other cases see same toplc & i ndmber lo Dec. & Am. Digs, 1907 to data, & Bep'r Indexes 
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of the suit, and no sufflclent facts were shown to Justify a reasonable ap- 
préhension of furCher Infringement. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. §| 440, 443; Dec. 
Dig. § 282.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana ; Albert B. Anderson, Judge. 

Suit in equity by the Goshen Manufacturing Company against the 
Hubert A. Myers Manufacturing Company and Hubert A. Myers. 
Decree for défendants, and complainant appeals. Affirmed. 

Fred L. Chappell, of Kalamazoo, Mich., for appellant. 
V. H. Lockwood, of Indianapolis, Ind., for appellees. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. The fàrst and décisive question raised in this 
appeal from a decree dismissing a bill in equity after a full hearing 
is whether a court of equity or a court of law is the proper foruiji in 
which to détermine complainant's rights. 

The biU, filed October 3, 1910, charged that défendants infringed 
letters patent for hoisting pulleys, No. 876,991, that they "still con- 
tinue 80 to do," and that notice thereof and request to desist were given 
and disregarded. Défendants, after setting up, among other défenses, 
invalidity of patent and noninfringenient, state in their answers that 
défendant Myers had not been connected with the défendant company 
in any way, as director, officer, stockholder, or employé, since Decem- 
ber, 1909, that défendant company "has not manuf actured any hoisting 
device of any kind whatsoever since the month of October, 1909, and 
that since the month of March, 1910, this défendant has not sold or 
had for sale any hoisting devices of any sort whatsoever, and that the 
complainant had knowledge of thèse facts prior to the bringing of this 
suit for an injunction." They further deny that they had avowed any 
détermination to continue to manufacture or sell any such hoisting 
machines. 

[1] It is elementary that for infringement of a patent, as for any 
trespass, damages are recoverable by action at law ; that, as this rem- 
edy is ordinarily adéquate, a court of equity will not lend its aid to en- 
join further infringement, unless such further infringement be either 
actually threatened or reasonably apprehended. Kennicott Water 
Softener v. Bain, 185 Fed: 520, 107 C. C. A. 626; Chadeloid Co. v. 
Jackson, 203 Fed. 993, 122 C. C. A. 293. As this court said in tlie 
Bain Case, supra : 

"The question is a question of fact, vlz. : Assunilng that the patent Is valid, 
and that appellee had infringed, and that the infringement had ceased be- 
fore the blll was flled, * * * did appelliuit, when the bill was filed, hâve 
any well-grounded appréhension that the Infringement would be repeated?" 

[2] The letters patent in question were applied for in 1906, were 
issued on January 21, 1908, to one Boyer, complainant's président, as 
assignée of défendant Myers, and were assigned, together with ail 

•For other cases eee same topic & § ncmeer in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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rights of action for infripgement, in September, 1910, to complainant, 
after the action by défendant company against Boyer, hereinafter re- 
ferred to, had been begun. 

In 1907, défendant Myers induced some business men of Warsaw, 
Ind., to join with him in organizing défendant corporation for the 
manufacture of swings, ladders, and hay carriers. At that time he 
showed a hay carrier with a hoisting device, which he stated was an 
invention différent from and superior to that theretofore sold by him 
to Boyer. In 1908 he applied for letters patent on this hoisting de- 
vice. They were issued in December, 1909, No. 942,735, and are own- 
ed by the défendant company. 

This company began manufacturing only ladders and lawn swings. 
It made its first hay carriers, 25 in number, in the spring of 1908. In 
the fall of that year it prepared to make 500 more. Three hundred 
of thèse were sold that winter and spring; the other 200 were never 
completed by défendant company, but were disposed of as herein- 
after stated. In August, 1909, it contracted to manufacture and sell 
to one Diedrich 500 additional carriers for the season of 1910. 

In October, 1909, however, complainant published a newspaper ad- 
vertisement and sent direct notice to the défendant company, claiming 
that its carriers infringed upon the complainant's patent rights. As a 
resuit of this notice and the publication of the advertisement, défendant 
company was unable to obtain additional capital from parties with 
whom negotiations were then pending, or to secure bank loans, there- 
by rendering it impossible for it to go on in the business. It settled 
its contract obligations with Diedrich by permitting him to use its shop 
and materials to finish up the 200 carriers before referred to. Died- 
rich shipped thèse out during the winter ; the final shipment being made 
not later than March, 1910. 

In December, 1909, défendant Myers sold ail of his stock in the de- 
fendant company to the other stockholders, and thereafter had no 
connection of any kind with it, or with the manufacture, use, or sale 
of hay carriers. Défendant company neither manufacturée nor sold 
any carriers after the notice of infringement. Its président and gên- 
erai manager notified complainant's président and manager in Febru- 
ary, 1910, that it was practically dead. In March, 1910, it sold its 
entire plant and ail of its property, except only the letters patent. No. 
942,735. Since then it has been completely out of business and with- 
out factory or ofiice. In the latter part of 1909, after the notice of in- 
fringement, it had decided not to manufacture any more carriers. 

On September 12, 1910, défendant company sued Boyer in the state 
court for the injury to its business caused by the alleged defamatory 
advertisement published a year before. This case has been continued 
from time to time, on application of the défendant therein, because of 
the pendency of the présent litigation. The unsworn complaint, sign- 
ed only by the attorneys at law, filed in the state court, begins with the 
allégation : 

"That the plaintiff Is a corporation duly organized under the laws of the 
state of Indlana, and Is now and has been for more than five years last past 
«Bgaged in the business of manufacturing hay cars." 
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The foregoing facts would seem to demonstrate clearly that as to de- 
fendant Myers since December, 1909, and as to défendant company 
since March, 1910, at the latest, no inf ringement of complainant's rights 
has been committed or threatened, and, but for three matters to be con- 
sidered, none could reasonably be apprehended. 

Complainant, however, urges that, iîrst, the allégation in the com- 
plaint, filed three weeks before the présent proceedings were begun, 
that défendant company "is now engaged in the manufacture of hay 
cars" ; second, the continued ownership by défendant company of the 
letters patent No. 942,735, under which it claims to hâve manufactured, 
and which complainant says are, at best, good only for certain im- 
provements, and therefore unavailable except in connection with its 
patent rights; and, third, defendant's assertion in this proceeding of 
the invalidity of complainant's patents and noninfringement — sep- 
arately and together furnish sufficient ground for appréhension to jus- 
tify the intervention of a court of equity. 

In our judgment, this contention cannot be sustained. The unsvi^orn 
allégation in the complaint is not one of intent, but of existing fact. It 
is so completely contradicted by the évidence that it must be deemed 
to hâve been an inadvertent, as it was an incorrect, statement by the 
attomeys, concededly without binding force, and clearly with but 
slight evidentiary value. The continued ownership of the patent, or 
even an attempt to sell it, would be but a justifiable exercise of de- 
fendant's rights. Whatever the scope of this patent, it belongs to de- 
fendant, not to complainant. This ownership, whether retained by 
défendant or disposed of to another, prevents complainant f rom adopt- 
ing the improvement embodied in the patent, and, during the period 
between the expiration of the two patents, will give the défendant or 
its successor in title the exclusive right to make the improved car- 
riers. 

As to the answer filed in this suit : If, for any reason, the défense of 
an adéquate remedy at law should hâve failed, the other défenses there- 
in urged of invalidity and noninfringement would hâve been essential 
to save défendant both from payment of damages on account of the 
hay carriers admittedly sold by it and from the dismissal of the ac- 
tion in the state court. Neither separately nor jointly, therefore, do 
the facts urged by complainant furnish a sufficient basis for any well 
grounded fear of further inf ringement ; at best they would justify 
an appréhension that if, in some proper court proceeding, defendant's 
contentions should ultimately be upheld, it might then, and only then, 
not unlawfuUy, however, but legally, résume the hay carrier business. 

Complainant brought no such proceedings. Thereupon défendant 
company endeavored to test its légal rights by the action in the state 
court. If complainant, for any reason, was dissatisfied with this for- 
um, it could hâve sued at law in the fédéral court. Défendant com- 
pany's contention from the beginning, that an action at law with a 
jury trial would afford adéquate relief if complainant's rights were 
violated, has been fully sustained by the évidence. 

The decree must therefore be affirmed. 
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UNION SPECIAL MACH. CO. v. SINGER MFG. CO. 

(District Court, D. New Jersey. Ma,v 18, 1914.) 

No. 5702. 

1. Patents (§ 328*) — Validitt and Infbinqkment — Impeovement in Sewins 

Machines. 

The Woodward patent. No. 890,582, for an improvement In sewing ma- 
ehlnes, relating to mechanism for changing from a straight-away to a 
zigzag or oveiedge stitch, and vice versa, at the will of the operator, and 
without stopping the machine, in view of the prlor art, Is entitled to 
only a very narrow construction; as so construed, held not Infrlnged. 

2. Patents (§ 11*) — Right to Patent — Funotion of Machine. ' 

No patent can validly Issue for the mère function or abstract effect of a 
machine, but only for the mechanism whlch performs or produces It. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 9; Dec. Dig. 
I 11.*] 

3. Patents (| 157*) — Infbingement — Pbesijmption fbom Gbant of Second 

Patent. 

There Is a presumption arlslng from the grant of a patent tbat the in- 
vention covered by it differs substantlally from any other covered by a 
prlor patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229-232; Dec. 
Dlg. § 157.*] 

In Equity. Suit by the Union Spécial Machine Company against 
the Singer Manufacturing Company. On final hearing. Decree for 
défendant. 

Joseph C. Fraley, of Philadelphia, Pa., for complainant. 
Gifford & Bull, of New York City, for défendant. 

BRADFORD, District Judge. [1] The Union Spécial Machine 
Company, the complainant, has brought its bill against the Singer 
Manufacturing Company, défendant, alleging infringement by the lat- 
ter of letters patent of the United States No. 890,582, granted June 9, 
1908, to the complainant, then bearing the name of Union Spécial Sew- 
ing Machine Company, as assignée of Russel G. Woodward, for Im- 
provements in Sewing Machines. The patent in suit contains 59 
claims; but the charge of infringement was on the hearing restricted 
to claims 27, 39, 40, 41, 42, 43, 44, 46, 53, 54, 55, 56 and 58. The two 
substantial questions in the case relate, (1) to the validity of those 
claims, and (2) to their infringement. The patent in suit, if valid, by 
no means embodies a primary or broad invention. The patentée in the 
description states : 

*'My Invention relates to certain improvements In sewing machines, and has 
for its principal object to construct a machine capable of formlng both 
stralght-avvay and zlg zag or over edge stitches, in which the character of the 
stitch may be changed at the will of the operator. In Letters Patent granted 
to me on the 23d day of February, 1904, No. 753,187, I bave shown, described 
and clalmed a machine of a simllar type, and the présent Invention consista 
in certain features of con.struction and arrangement of operating parts, where- 
by the change from zlg zag to strai^ht-away stltehlng and vice versa, can only 
be accompllshed whiie the needie is descendlng, and about to enter the goods, 
this belng accompllshed on the ieft hand stitch when the zig zag mechanism 

•For other cases see same topic & § ncmebr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ia at work. This machine, as well as the machine lllustrated in the aforesaid 
patent, was designed prlncipally for use in connection with the closing of the 
uppers of shoes at the rear portion, the object being to first sew the two 
superposed edges of the uppers together a short distance by a line of straight- 
away sewing, and then by a line of zig zag stitches, so that when the pièces 
of leather are spread out flat there will be no ridge upon the inside of the 
shoe, exeept at the very top of the rear part. The sald strip is then applied 
in the usual manner over the upper and counter of the shoe. The seain adapt- 
ed to be sewed on this machine, forms the subject-matter of another applica- 
tion filed October 30, 1902, Sériai No. 129,383. la addition to the gênerai ob- 
ject of the invention above stated, further objects are to so construct and ar- 
range the mechanism for changing the character of the stltch as to render It 
in great measure self-adjustlng, so that any prématuré movement of that 
portion of the stitch-forming mechanism adjusted may be prevented, the 
movement at either change being so governed by the mechanism as to at ail 
times produce a perfect stitch at the changing-point. Othcr objects are to so 
construct the apparatus that the change of stitch may be made by the opera- 
tor by a single movement, wlthout stopping the machine; to provide for the 
positive opération of the parts, and for the adjustmeut of tbe various parts 
of the mechanism, and the renewai of adjustment of those portions subject 
to the greater wear. The features of the invention made by nie havlng been 
set forth in the former patent, the présent invention comprises, in a some- 
what restrlcted sensé, certain improvements therein, adapted to brlng the 
machine to a greater degree of perfection, both in construction and mode of 
opération, or perhaps in one sensé, the invention may be stated to conslst in 
combining with an overseaming machine adapted to hâve a zlg zag movement 
imparted to the needle, mechanism for imparting such movement, with means 
for throwing the same Into and out of opération at the will of the operator, 
said means includlng loclîlng devices which alterna tely act at the will of the 
the operator, to hold in engagement or release from engagement the zig zag 
needle mechanism from its operative connections with the drivlng shaft. Fur- 
thermore, the invention consists in combining with the usual zig zag mechan- 
ism of a sewing machine, with a driving shaft for operating it, of connections 
between the driving shaft and the zig zag mechanism, Including two locliiug 
devices opérable at the will of the operator, one of which locks the zig zag 
mechanism to the connections between it and the driving shaft, and the other 
of which, as said flrst locking device is thrown out of action, operated to 
clutch the zig zag mechanism and prevent any accidentai swinging of the 
needle bar gâte or frame. The above statements of the features included in 
the présent invention relate particularly to the application thereof to a ma- 
chine of the spécial type referred to, but it will be understood that so far as 
the feature of throwing into and out of opération a mechanism or member is 
concerned, the invention may be applicable to other uses, where it is desired 
to suspend at desired intervais and at the will of the operator, the action of 
some part of the machine, as for example, a ruffling blade, trimmer, feeding 
device, etc., or the same shifting mechanism might be arranged to be auto- 
matlcally operated at certain predetermined Intervais to cause a member to 
be thrown Into or out of action. The invention therefore is not limited solely 
to the application to the particular machine lllustrated, but may be said in a 
broad sensé, to consist of a sewing machine havlng a moving member whose 
action it is desired to suspend at Intervais, of means for causing said suspen- 
sion or opération, includlng locking devices for holding In engagement or out 
of engagement, the said member and its operative connections. * * * It 
will be understood that various minor modifications and changes in the con- 
struction of the parts of this machine may be made, wlthout departing from 
the spirit of the invention." 

The daims of the patent in suit rehed on by the complainant are as 
f ollows : 

27. In a sewing machine adapted for stralght-away or zig zag stitching, a 
driving shaft, the combination of the needle bar and means for reciprocating 
•it vertically, means for vibrating it laterally includlng a vibrating member, 
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connections between the vibratlng member and the drlvlng shaft, means for 
tll^o^ving sald connections into and out of opération, and controlled by the 
operator, and a stop carried by a movlng part of the machine mechanism for 
preventing complète movement of said controlling means, except at predeter- 
mlned points ; substantlally as described. 

39. In a sewing machine adapted for straight-away or zig zag stitchlng, the 
combination of a driving shaft, a needle, means for reciprocatîng the same 
vertically, means for vibrating the needle laterally, including a vibrating 
member, connections between the vibrating member and the driving shaft, 
controlling means for rendering the vibrations imparted through said connec- 
tion inelïective, sald controlling means belng mamially operated, and a stop 
carried by a moving part of the machine mechanism for preventing complète 
movement of sald controlling means, except at a predetermined portion of the 
reciprocation of the needle. 

40. The combination of a needle, complemental stitch-forming mechanism, 
means for vibrating said needle laterally to position the same for forming 
alternate stitches over the edge of the fabric, controlling means for rendering 
said vibrating means ineffective, whereby straight-away stitching may be pro- 
duced, and means for preventing the opération of sald controlling means when 
the needle is positloned for making the over edge stitches. 

41. The combination of a needle and complemental stitch-forming mechan- 
ism, for producing straight-away stitching, means for vibrating said needle 
laterally, whereby alternating stitches are formed outside of the Une of 
straight-away stitching, controlling means whereby said vibrating means may 
be rendered ineffective including a lever, a treadle connected to said lever, 
and means co-operating with said lever for preventing the opération of said 
controlling means when making stitches out of Une with the straight-away 
stitching. 

42. The combination of a needle, complemental stitch-forming mechanism, 
means for vibrating said needle laterally to position the same for forming 
alternate stitches over the edge of the fabric, controlling means for rendering 
said vibrating means inelfective whereby straight-away stitching may be pro- 
duced, and automatic means for preventing the opération of said controlling 
means, when the needle is positloned for making the over edge stitches. 

43. In a machine for straight-awày and zig zag stitching, a needle, comple- 
mental stitch-forming mechanism, means for vibrating said needle laterally, 
manually controlled means for rendering said vibrating means effective to vi- 
brato said needle, and automatic means operating upon the manually control- 
led means for causiug said needle to form straight-away stitching when said 
manually controlled means is released, and means for preventing the opéra- 
tion of said automatic means when said needle is forming the stitches out of 
Une with the straight-away stitching. 

44. In a machine for straight-away and zig zag stitching, a needle and com- 
plemental stitch-forming mechanism, means for vibrating said needle to form 
zig zag stitches, a treadle, means intermediate said treadle and said vibrating 
mechanism including a lever, whereby the latter may be rendered effective 
or Ineffective to vlbrate the needle, and means co-operating with said lever for 
preventing the opération of said treadle except when said needle is in a pre- 
determined position. 

46. In a machine for straight-away and over edge stitching, a needle and 
complemental stitch-forming mechanism, mechanism for vibrating said needle 
to form the over edge stitching, controlling means for rendering said vibrat- 
ing mechanism effective or ineffective, including a lever, a treadle connected 
thereto for operating the same to cause the over edge stitching to be effected, 
a spring for operating said lever to cause the straight-away stitching to be 
effected, and means for preventing the opération of said lever while the 
needle point is below the plane of the upper surface of the material during 
the formation of certain stitches. 

53. In a sewing machine for straight-away and zig zag stitching, a needle, 
and complemental stitch-forming mechanism, means for vibrating the needle 
to form zig zag stitches, controlling means for rendering sald vibrating means 
effective or Ineffective, including a lever, a treadle for movlng sald lever in 
one direction, a sprmg for moving sald lever In the opposite direction and 
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means for preventing the movement of said lever except at a predetermlned 
time In the reclprocation of the needle. 

54. The combination of a needle and complemental stiteh-forming mechan- 
Ism for producing straight-away stltching, means for vibrating said needle 
laterally whereby alternating stltches are formed outslde of the Une of 
straight-away stitchlng, controlUng means whereby said vibrating means may 
be reudered Ineffective, Includlng a lever, a treadle for depressing said lever, 
a spring for raising said lever and means including a stop, carried by a mov- 
Ing part of the machine mechanism for preventing the opération of said lever 
except at a predetermlned time in the reclprocation of the needle. 

55. The combination of a needle, complemental stiteh-forming mechanism, 
means for vibrating said needle laterally, controlling means for rendering 
the said vibrating means InefCective includlng a lever, a stop moving with 
said lever, and a member moving with the machine mechanism, and co-oper- 
ating with said stop for preventing the movement of said lever except at a 
predetermlned time tn the reclprocation of the needle. 

56. The combination of a needle, complemental stiteh-forming mechanism, 
means for vibrating said needle laterally, controlling means for rendering 
said vibrating means ineffective, Including a lever, a stop moving with said 
lever, a member moving with the machine mechanism and co-operating with 
said stop for preventing the movement of said lever except at a predeter- 
mlned time in the reclprocation of the needle, a treadle, means for Connecting 
said. treadle to said lever and for moving the same in one direction and a 
spring for moving the lever in the opposite direction. 

58. In a sewing machine, a needle, means for reeiprocating said needle, 
mechanism for vibrating the same laterally, said latéral vibrating means in- 
cludlng a fork, means for vibrating said fork, a member connected to and 
moving continuously bodily with said fork and manually controlled means for 
rendering the movements of said member ineffective, whereby the latéral vi- 
brations of the needle are suspended, and means for preventing the opération 
of the manually controlled means except at a predetermlned time in the 
reclprocation of the needle. 

Thèse thirteen daims may be divided into two groups, one relating 
to the prévention of the shift or change from zigzag to straight-away 
or from straight-away to zigzag stitching when the needle is at the 
wrong stitch, and the other to the prévention of the shift from zigzag 
to straight-away stitching, or conversely, when the needle is in the 
work or material to be sewed. I do not find anticipation of any of the 
claims in suit unless given an inadmissible scope and liberality of con- 
struction. While the complainant is entitled to the advantage of the 
prima facie presumption of validity arising from the grant of the pat- 
ent in suit there are good reasons why its claims should be narrowly 
construed. The prior art requires such a Hmited construction. Fur- 
ther, the patent in suit purports to be for improvements upon a sewing 
machine covered by patent No. 753,187, granted to Woodward Febru- 
ary 23, 1904, in the description of which the patentée says : 

"My invention relates to certain improvements in sewing machines, and lias 
for its principal object to construct a machine capable oE forming both 
straight-away and zig zag or over edge stltches where the character of stitch 
may be changed automatically. A further object is to so construc-t and ar- 
range the mechanism for changing the character of the stitch as to render it 
in great measure self-adjusting, so that any prématuré movement of that por- 
tion of the stiteh-forming mechanism adjusted may be prevented, the move- 
ment at either change, being so governed by the mechanism, as to at ail times 
produee a perféct stitch at the changing-point. Further objects of the inven- 
tion are to so construct the apparatus that the change of stitch may be made 
by the operator by a single movement, to provide for a positive opération of 
the parts, and for the adjustment of the varions parts of the mechanism and 
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the renewai of those portions subjected to the greatest wear. The Invention, 
conslsts, primarily, of a sewing machine adapted for both zig zag and 
straight-away sewing, wlth means whereby elther form of stitch-forniing, 
mechanlsm may be thrown Into and eut of action wlthout stopping or retard- 
ing the action of the stltch-formiug mechanlsm." 

[2, 3] The patent in suit thus is for improvements upon improve- 
ments to sewing machines as theretofore developed and improved. 
Again, the daims in suit are in form and character largely functional. 
It has long been settled law with respect to machine patents that no 
patent can validly issue for the mère function or abstract efïect of a 
machine, but only for the mechanism which performs or produces it. 
Corning v. Burden, 15 How. 252, 14 L. Ed. 683; O'Reilly v. Morse, 
15 How. 62, 112, 14 L. Ed. 601. It is not the legitimate office of a pat- 
ent claim to state merely a mechanical problem or function. It must 
also clearly indicate the mechanical means for its solution or accom- 
plishment. Claims so functional in character and form as those in suit 
must be read in the light of the drawings and description of the patent 
and be closely limited to what is there shown and described. The al- 
leged infringing machine was the invention of C. F. Gray. It is cov- 
ered by patent No. 933,032, granted August 31, 1909. There is a 
presumption arising from the grant of this patent that the invention 
covered by it differs substantially from any other sewing machine cov- 
ered by a prior patent, the appUcation for which had been pending in 
the patent office before the grant of the later patent. Boyd v. Janes- 
ville Hay Tool Co., 158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973. Un- 
der the foregoing principles the machine of the complainant and de- 
fendant must be regarded as so distinguished from each other in dé- 
tails of construction and opération as to exclude infringement. Wood- 
ward States in the description of the patent in suit that under the in- 
vention covered by it the change from zigzag to straight-away stitch- 
ing, and vice versa, "can only be accomplished while the n,eedle is de- 
scending, and about to enter the goods." He has thus required as an. 
essential feature of the machine of the patent in suit that the change 
from zigzag to straight-away stitching, and the converse, "can only be 
accompHshed while the needle is descending." He has made this fea- 
ture an essential élément or characteristic of his patent monopoly. In 
the defendant's machine the change from one kind of stitch to the other 
certainly need not, and, as I understand the évidence, does not oc- 
cur, while the needle is descending, but, on the contrary, while it is 
ascending. The following testimony of Arthur S. Browne, complain- 
ant's expert, is important in this connection. 

XQ 7. At what stage in the excursion of the needle can the change from 
zlg zag to straight-away stitching and vice versa, be accomplished in the de- 
fendant's machine, and at what stages can it not be accomplished? 

A. As the exhlbit machine now stands, the needle is substantially at its 
upper limit of movement when the change is made both from straight-away 
to zig zag stitching, and vice versa. It is possible that there may be a différ- 
ence in adjustment in the exhlbit as It now stands from when it was flrst re- 
ceived, because for the purpose of making the diagrammatic drawings it was 
necessary to remove the stop O to ascertain the way in which it is connected 
to the shaft D, and in getting thèse parts back there may hâve been some 
change In position ; and if so, the timing would be slightly varied. 

XQ 8. Would it make any différence to any of the testimony that you hâve 
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given, If the machine as sold by the défendant was adjusted so that the 
change from zig zag to straight-away stitchlng and vice versa vcas accom- 
plished as the needle is rlsing, and after it has risen above the cloth? 

A. No. 

XQ 9. In the machine that has been Introduced to represent the complaln- 
ant's patent in suit, "Complalnant's Exhlbit, Complalnant's Machine," at 
what stage of the excursion of the needle is the change from zig zag to 
stralght-away stltching and vice versa accompllshed? 

A. As the needle is going down in making both changes. 

XQ 10. About how far has the needle advanced on its downward strolîe 
when the change occurs In complalnant's machine? 

A. A little over one-elghth of an inch. The total throw of the needle Is 
about one and one-eighth inches. 

XQ 11. What do you understand to be "the left-hand stitch," referred to in 
llne 28, page 1, of the patent In suit? Whose left hand? 

A. I understand it to be at the left hand of the person who faces the ma- 
chine as shown in figure 1. It would be the position of the needle which is 
Indicated in dotted Unes In figure 1. This Is the position the needle occupies 
during stralght-away stitchlng. 

XQ 12. If the défendants machine as sold vcas adjusted so that the change 
occurred during the ascent of the needle after It left the goods, in what re- 
spect would Its opération differ from the statenient of the patent In suit, 
page 1, line 24, that "the change from zig zag to stralght-away stitchlng and 
vice versa can only be accompllshed whlle the needle Is desceiiding and about 
to enter the goods, thls being accompllshed on the left-hand stitch when the 
zig zag mechanism Is at work"? 

A. It would differ In the respect that the patent states that the change 
talies place while the needle Is descendlng, whlle, on the contrary. In defend- 
ant's machine the change taises place while the needle Is aseendlng. Also, In 
defendant's machine the change may take place while the needle Is at the 
rlght during zig zag stitchlng. In such event, the action of the shlftlng mech- 
anism Is to shift the frame (In which the needle bar reciprocates) so as to 
bring the needle to the left-hand position. This is another différence between 
defendant's machine and the quoted statement from the patent. 

XQ 13. The différence mentioned in the last paragraph of your last an- 
swer Is true with the defendant's machine In Its présent adjustment so as to 
make the change when the needle is substantlally at Its upper limlt of move- 
ment; is that soî 

A. Tes. 

I do not deem it necessary to discuss other alleged points of inf ringe- 
ment. Wholly aside from various questions raised by the counsel for 
the défendant as to the prosecution in the patent office of the applica- 
tion for the patent in suit, and sundry objections based upon alleged 
conduct of .the complainant, I hâve reached the conclusion that the 
complainant has failed to prove infringement by the défendant of the 
claims or any of the claims in suit, and that, consequently, the bill of 
complaint must be dismissed with costs. A decree in accordance with 
this opinion may be prepared and submitted. 
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WOEEHEIDB v. H. W. JOHNS-MANVILLE CO. 
(District Court, S. D. New York. May 6, 1914.) 

1. Patents (§ 101*) — Claims — Ceetaintt. 

Letters patent No. 973,902, for a cleat to secure prepared rcoflug In 
claims 2, 3, and 4, call for a cleat 'arched transversely" and liavlng 
greater length than breadth, the crown of the arch being narrovv, tlie 
slde walls leadlng with "sufficlent abruptness'' from the narrow crown to 
the base of the cleat to prevent dépression of the crown betweeu the side 
walls, the ends of the cleat being closed by stay portions leadlng abruptly 
from the crown to the base of the cleat and Connecting the side walls 
to reslst outward movement thereof beneath the crown of the cleat, etc. 
Beld, that the use of the words "sufficlent abruptness" and "arched trans- 
versely" did not render the claims objectionable as vague and indemnité. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 141; Dec. Dig. 
§ 101.*] 

2. Patents (§ 328*) — Validitt — Infkingement. 

Patent No. 973,902, for a cleat to secure prepared rooflng, heM to In- 
volve patentable invention, valid, and infringed. 

In Equity. Suit by William H. Woerheide against FI. W. Johns- 
Manville Company for infringement of letters patent No. 973,902, for 
a cleat to secure prepared roofing. Decree for complainant. 

Charles S. Champion, of New York City (Henry N. Paul, Jr., and 
Joseph C. Fraley, both of Philadelphia, Pa., of counsel), for complain- 
ant. 

Odin Roberts, of Boston, Mass., and A. Parker Smith, of New 
York City, for défendant. 

MAYER, District Judge. The sale of prepared roofîngs has in- 
creased extensively during the past 25 years. Thèse roofings are 
shipped ready to be laid, and it has long been the usage of the trade 
to send with the rolls of roofing what are known as the "trimmings," 
i. e., the nails or other means of fastening. The familiar fastening 
means were flat-headed nails and tin caps with a nail in the center. 

While there may be some différence of opinion as to the good and 
bad features of thèse old-fashioned devices, it is plain that they were 
open to some serious practical objection. 

Workmen, in some instances, mashed the tin caps so as to invert 
them, and, when the caps became inverted, the area of the binding 
pressure was substantially impaired. In the use of the large-headed 
nails there was often left a considérable space of roofing between the 
nails upon which no pressure was exerted, and, as roofing fabrics of 
this character hâve a tendency to buckle, the buckling would fre- 
quently occur when the nails were driven hard. The liquid cernent 
which went with this form of accessories and which was intended 
to, cément the roofing sheets would sometimes in warm weather soften 
thèse sheets and in cold weather cause them to become springy or 
fttiff. In short, while the old-fashioned method was fairly good, there 
was ample room for improvement. 

Woerheide, who was a practical roofing man, realized the desira- 
bility of finding an improved method of fastening which would secure 

•For other cases see saine topic & % numbee in Dec. & Am. DIgs. 1907 to date, & Rep'r Inde^.ea 
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a nearer approach to accuracy, careful handling, and firm holding. 
The resuh was the métal cleat which is the subject-matter of the pat- 
ent. The device is simple and efficient. 

It was the first practical and commercially availed of meta! cleat 
for securing prepared roofings. 

What little prior art was disclosed in the Patent Office constituted 
apt illustrations of how not to accomplish the resuit which was ob- 
viously attained by Woerheide. It is the old story of looking back- 
ward and seeing now how easy it was then. But patent cases some- 
times are more than scientific discussions and hâve a good deal of 
flesh and blood in them. 

The value of the Woerheide invention was seen at once by Mr. 
James of the Belknap Hardware Company of Louisville, Ky. — one 
of the large jobbers in roofing in this country. Mr. James appreciated 
that the Woerheide cleat was a great assistance in selling roofings, and 
so informed Mr. Wardell of the défendant company. Mr. Wardell is 
apparently an able up-to-date business man and, I think, can probably 
detect a good proposition in his line of business about as quick as any 
one. Mr. Wardell found from Mr. James that he could get a large 
order if he could supply a cleat similar to Woerheide's "Kant-Leak 
Kleet" and told Mr. James that "he would get up a cleat." 

Mr. Wardell was able to work out the theory of the proposed cleat 
on the train returning to New York the night after his interview with 
Mr. James and, as a resuit, promptly produced the defendant's alleged 
infringing device. 

When two alert business men like James and Wardell grasp, with- 
out hésitation, the commercial value of an article in their hranch of 
business, that is convincing évidence of utility which would readily 
résolve a doubt as to patentability, if such existed. But I hâve no 
doubt on the question of invention hecause, in view of the state of the 
art, I think inventive ability was invoked to devise a métal cleat which 
would be strong, quickly and eflfectively nailed, and, generally speak- 
ing, easily handled. 

[1] The next question is whether, from a technical standpoint, the 
claims are properly expressed. Thèse claims are : 

"2. A cleat arched transversely and havlng greater length than breadth, the 
crown of the arch being narrow, the slde walls of the areh leading wlth suf- 
ficlent abruptness from the narrow crown to the base of the cleat to prevent 
dépression of the crown between the slde walls, the ends of the cleat being 
closed by stay portions drawn from, and leading abruptly from, the crown 
to the base of the cleat and Connecting the side walls to reslst outward move- 
ment thereof beneath the crown of the cleat. 

"3. A cleat arched transversely and having greater length than breadth, 
the crown of the arch being narrow, the side walls of the arch bending with 
sufflclent abruptness from the narrow crown to the base of the cleat to pre- 
vent dépression of the crown between the side walls, and the ends of the 
cleat being closed by stay portions restraining the slde walls from spreading 
outwardly beneath said crown; the crown of sald arch having therein, in 
allgnment wlth each other longitudlnally of the cleat a plurality of nall holes 
at the transverse center of the crown for a plurality of nails col'.ectlvely of 
service In holding the cleat to its seat by direct action therefrom to and 
tbrough said side walls. 

"4. A cleat arched transversely and having greater length than breadth, the 
crown of the arch being narrow, the side walls of the arch leading with suf- 
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flclent abruptness from the narrow crown to the base of the cleat to prevent 
dépression of the crown between the slde walls, the ends of the cleat belng 
closed by stay portions leadlng abruptly from the crown to the base of the 
cleat and Connecting the side walls to resist outward movement thereof be- 
neath the crown of the cleat ; the crown of sald arch having therein, in align- 
ment wlth each other longltudlnally of the cleat a plurallty of nall holes at 
the transverse center of the crown for a plurallty of nails coUectlvely of serv- 
ice in holding the cleat to its seat by direct action therefrom to and through 
sald side walls." 

It is contended that such expressions as "sufficient abruptness" and 
'arched transversely" are vague and do not give that information to 
which the public are entitled. 

[2] I cannot agrée with this contention. It is a difficult, if not im- 
possible, task to express "sufficient abruptness" and "arched trans- 
versely" in terms of mathematical accuracy. As Woerheide aptly 
pointed out, the necessary abruptness in a small device of this kind 
can only be ascertained by expérience ; and any one reading the spécifi- 
cation and the claims ought not to hâve any trouble in understanding 
just what the claims comprehend. I think Mr. Wardell, for instance, 
did not encounter any difficulty on this score. 

The real controversy in the case revolves around the question of 
inf ringement ; for défendant claims that its cleat is the descendant of 
a mechanical ancestry différent from that of the Woerheide. 

This is not one of the cases where one, other than the patentée, 
worked out the problem independently ; but, on the contrary, where, 
with the device of the patent in suit before him, he bas attempted, if 
possible, to avoid the construction and claims of the patent. Of 
course, if he has succeeded, then the circumstances under which he 
undertook the création of a new form of cleat become immaterial; 
but, on the other hand, he cannot escape infringement if his struc- 
ture performs the same function as the patented structure in sub- 
stantially the same way. An adéquate understanding will be had if 
claim 3 is read on one of defendant's cleats, such as complainant's 
Exhibit 22. 

There is much controversy as to the limitation of the phrase "arched 
transversely." 

I am satisfied that defendant's cleat is arched transversely through- 
out its entire length in the sensé of the patent, and that the duplica- 
tion of the arch intermediate between the nailing points does not take 
the structure out of the claim in this respect. The crown of the 
arch of the patent is described as being "narrow." This is a structural 
limitation which is adequately explained in the spécification (page 2, 
Unes 53-64) as f ollows : 

"The crown of the arch being practieally no wlder than the head of the 
nall being drlven through it thei'efore présents no surface beyond the head of 
the nail for the face of a hammer to come into contact wlth when the blow 
Is not accurately dellvered, so that the impact of the blow is always caught 
by the head of the nail and the pressure dlstrlbuted evenly throughout the 
cleat at the base flange. Mlssing the nall entirely, the hammer would be apt 
to hit, not the side, but the base flange." 

A substantially similar construction is found in defendant's struc- 
ture. 
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The main controversy, however, is as to the requirement as to 
"the side walls" of the arch leading with "sufficient abruptness" from 
the narrow crown between the "side walls." This définition is partly 
structural and partly functional. The purpose was to obtain a higb 
degree of résistance so that force applied to the crown would be trans- 
mitted directly therefrom through the side walls to the object on which 
the cleat is laid. Défendant contends that its cleat is based on an 
entirely différent principle, and that the Sherman patent for a nail- 
irtg strip is the predecessor in principle of defendant's cleat; but such 
was evidently not Wardell's theory when he filed his application 
which resulted in patent No. 1,017,611. In that patent, referring to 
the corrugated edges, Wardell states, "This gives" the cleat "stiffness 
against bending strains" (page 1, line 59), and again : 

"In opération the tacks or other fastening means are forced down until 
the dome-like portions 2, 2, are partly coUapsed. This causes the elastic re- 
action of the métal to force the cleat down on the rooflng with s uniform 
pressure, and to take up any Inequalities in the thickness of the roofing ma- 
terlal beneath it, due to wear or original unevenness. The rooflng is flrmly 
grasped by the rlbs and crlmped edges which form a plurality of gripplng 
means on its under surface, and thèse also contribute greatly to the strength 
ofthe structure, wlthout presenting any substantial obstruction to the flow 
of water over the cleats when In position on the roof. In short, the dome- 
like portions glve strength in transmitting the pressure of the nails to the 
body of the strlp and dlstributlng the same .over it, while the corrugated form 
of the strlp produces a truss-like structure that transmits sald pressure aïong 
from one dome-like portion to another without presenting any substantial ob- 
struction on the roofs surface." (Lines 65 et seq.) 

This point of view was stated in lay language in a small advertising 
pamphlet known as the "Elue Advertisement" issued by défendant in 
March, 1912. 

I am not unmindful of the able discussion of Mr. Wadsworth, de- 
fendant's expert; but the most favorable view for défendant is that 
it has used équivalents, and, if regarded as équivalents, I think com- 
plainant's patent is entitled to at least the range disclosed in defend- 
ant's structure. 

Finally, as to the Leslie patent, I may observe that on the évidence 
I think it is not a part of the prior art, and, even if it were, it is of 
no service from the standpoint either of anticipation or as a step 
in the prior art which would négative invention. 

The défendant further insists that the words "the crown of the 
arch" limit the patent to a single arch, whereas "the arch" of the de- 
fendant's cleat is, in fact, many arches, and that in the cleat four dômes 
appear, no one of which has a "narrow" crown. Défendant contends 
that six corrugations appear in the defendant's construction, and if 
they are arches they are plural and pàrallel so that the "crown of 
the arch" is an expression which cannot be stretched to cover several 
crowns of several arches, especially if thèse corrugated arches hâve 
no relation whatever to nails or nail heads or nail pressure, since no 
nails are driven through them and no nailing pressure directly sus- 
tained by them. 

This, it seems to me, is entirely too limited an interprétation of the 
daims of complainant as applied to defendant's cleat. It is not neces- 
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sary to speculate as to what form of construction may avoid the lan- 
guage of the claims of the patent in suit; but, so far as concerns the 
particular controversy hère, I am of opinion that défendant has in- 
fringed ail three claims. 

To be frank, I hâve returned to my first impression^, in regard to 
which I had some doubt, created largely, I think, becausé of Mr. Wads- 
worth's testimony ; but a final analysis has convinced nie that the case 
is one of clear inf ringement. 

The complainant may hâve the usual decree, with costs. 



BARNHILL'S ADM'R v. MT. MORGAN COAL CO. 
(District Court, E. D. Kentucky. May 13, 1910.) 

1. Négligence (§ 23*) — Injuries to Childeen — Danoerous Peemisks — 

"Ttjbntable Doctrine." 

The tumtable doctrine Imposes a liablUty on a property owner for In- 
juries to a child of tender years, resulting from somethlng on tiis prem- 
Ises that can be operated by such a chlld and made dangerous by him, 
and which is attractive to hlm and calculated to induce him to use it, 
where he fails to protect the thing so that a chlld of tender years can- 
not be hurt by it. 

[Ed. Note.— For other cases, see Négligence, Cent DIg. §§ 33, 34, 129; 
Dec. Dig. § 23.*] 

2. Négligence (§ 23*) — Injuries to Children — Dangeeous Premises — Txjrn- 

table do.ctkine. 

Défendant coal company malntalned a quantlty of empty coal cars 
weighing 1,000 pounds each on a side track. There were 300 feet of level 
track between the point where the cars were located and a point in the 
main track where it began to run down hill, and the company had de- 
railed a car at the Connecting point of the side track with the main track 
80 that it was necessary to re-rail such car before any of the cars could 
be moved down the incline. Certain boys from 15 to 17 years of âge ae- 
compllshed this, pushed the emptles to the incline, and mounted them, 
and were running them on the main track down the incline when plain- 
tiff's intestate, a chlld 10 years of âge, ran behlnd the front car and fell 
on the track and was run over and klUed by a followlng car. There was 
no proof that thèse cars could be moved by children under 14, or that dé- 
fendant had ever been notifled that such children had ever attempted to 
operate the cars, or that a similar accident had ever occurred. Held, 
that défendant was not guilty of actlonable négligence under the tum- 
table doctrine. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. §§ 33, 34, 129; 
Dec. DIg. § 23.*] 

3. Négligence (§ 23*)— Injuries to Children — "Children of Tendes Age." 

A child of tender âge must be less than 14 years old. 
[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 33, 34, 129 ; 
Dec. DIg. i 23.*] 

Action by Barnhill's administrator against the Mt. Morgan Coal 
Company, for alleged wrongful death of a child 10 years of âge. Ver- 
dict directed for défendant. 

R. S. Rose, of Williamsburg, Ky., for plaintiflF. 
J. N. Sharp, of Williamsburg, Ky., for défendant. 

•For other cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r IncteMs 
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COCHRAN, District Judge (charging jury) : I hâve considered the 
décisions that hâve been offered on both sides, and the suggestions that 
hâve been made, and I hâve a clear conviction as to the law of this 
case and as to my duty in référence to it, and I will try to make plain 
my conception of the law. I will deal with it, first, on the basis that 
the défendant took no précaution to prevent the opération of the empty 
coal cars, and then allude to that feature of the case. 

[1] This case is based on what is known as the "Turntable Doc- 
trine." To deal with a case claimed to be based on any such ground 
as this, one should hâve an accurate knowledge of just what the turn- 
table doctrine is. That doctrine is, as I understand it, that if one has 
on his premises something that is dangerous to children, i. e., of such 
character that it is likely that children themselves can create danger 
out of it, and it is attractive, or alluring, or enticing to children, he 
owes the duty, as a matter of common humanity, to protect that thing 
and guard it from danger to children. Now, I said "to children." That 
is too broad. The doctrine is not that broad. It is to children of ten- 
der âge. It is essential that the dangerous condition, whatever it may 
be, on one's premises, should be a danger to children of tender âge. 
There is no doctrine hère in the law that if a man has on his premises 
that which can be made dangerous by grown men, or children who are 
not of tender âge, which may thus be made attractive to such children, 
so that they may be hurt or injured thereby, the owner of the prem- 
ises must guard that from being interf ered with. It is absolutely essen- 
tial that the thing which it is claimed should be guarded against opéra- 
tion or handling in any way should be something that can be handled 
by children of tender âge and made dangerous by them. And so it is 
that we find ail of thèse cases based on the turntable doctrine that hâve 
been cited are cases where the children were of tender âge. 

Take the Stout Case (Sioux City v. Stout, 17 Wall. 657, 21 L. Ed. 
745), for instance. The child there was 6 years of âge, and of the two 
boys that went with him, one was 9 and the other 10 and thèse three 
young boys could operate that turntable by themselves, and could 
create a danger there. 

Then take the case of Illinois Central R. R. v. Wilson, 63 S. W. 
608, 23 Ky. Law Rep. 684, a hand car case, where the railway Com- 
pany left the hand car out on the macadam, and some small boys came 
along and used it, and one of the little boys got hurt, and it was held 
that the railway company ought to hâve guarded and protected that 
hand car. There the boy was nine years of âge. 

And so in the Hicks Case (U. S. Natural Cas Co. v. Hicks, 134 Ky. 
12, 119 S. W. 166, 23 L. R. A. [N. S.] 249, 135 Am. St. Rep. 407), 
where a natural gas company up hère in Eastern Kentucky had some 
defect in its pipe line, by which a little boy got hurt. At the time of 
his injury, appellee was about 8 years of âge, and he was with a 
brother about 4 years old and a neighbor's boy about 7 years of âge. 

Then this later case that went up from Pike county against the 
Chesapeake & Ohio Railway (Brown v. C. & O. Ry. Co., 135 Ky. 798, 
123 S. W. 298, 25 L. R. A. [N. S.] 717), which was a turntable case. 

215 F.— 39 
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The boy that was hurt was 12 years of âge. There the pétition al- 
leged : 

"That said draw boit was an Insecure fastening, and sald draw boit could 
easlly be removed and slipped to eitlier slde by a child 7 or 8 years old, 
se that said turntable would revolve, and small chlldren had prevlous to the 
tlme of the Injuries complained of been in the habit of removlng said draw 
boit and using said turntable as a merry-go-round, and sald turntable was 
very attractive to chlldren," and se on. 

Now thèse are ail of the cases that the plaintiff cites, and they are 
ail cases involving children of tender years. Only one of them was 
a child over 10 years of âge, and that is the last one, and the thing 
complained of was a thing that it was alleged could be made danger- 
ous by a child 7 or 8 years of âge. 

Then there is the New Jersey case, in 169 Fed. (Snare v. Fried- 
man, 169 Fed. 1, 94 C. C. A. 369, 40 L. R. A. [N. S.] 1367), where the 
little fellow fell in a canal, or something of that sort, I think — no, this 
was some obstruction in the street, and hardly cornes within the doc- 
trine. There the little fellow was 4% years of âge is my recollection. 

On the other side, the cases cited were ail of children of tender âge. 

This, then, is the doctrine : That if a man has on his premises some- 
thing that can be operated by a child of tender years, and made dan- 
gerous by him, and which is alluring to him, attractive to him, and 
calculated to induce him to use it, that man who has that thing on his 
premises owes it to the child, as a matter of common humanity, to 
protect that thing so that a child of tender âge cannot be hurt by it. 
That is called the "Turntable Doctrine," and this case is attempted to 
be brought within it. The question is, Does it come within that doc- 
trine ? 

[2, 31 Hère were a lot of empty coal cars, weighing 1,000 pounds 
each. There is no évidence in this case that any child of tender years 
ever attempted to operate any of thèse cars, or ever had anything to 
do with their opération, apart from this little fellow's running behind 
the front one of the two cars in motion, as shown by the évidence 
hère. It is true that thèse cars could be operated by boys 15 or 16 
or 17 years of âge, and made dangerous, and made attractive to young 
children ; but they are not children of tender âge. The limit of chil- 
dren of tender âge cannot go beyond 14. In the Hicks Case cited, in 
which Judge Nunn wrote the opinion, it is said : 

"The proof shows, wlthout contradiction, that appellee was only 8 years of 
âge at the tlme he recelved his Injuries, an âge at which the légal presump- 
tion is that he was not accountable for his conduct. • • » The gênerai 
rule is that, when a child reaches the âge of 14 years, the légal presumptlon 
Is that it knows rlght from wrong, and It Is responsible for Its acts. Be- 
tween that âge and 7 years the légal presumptlon is wlth the chlld, and to 
make it responsible It must be shown by testimony that It had sufficient in- 
telligence and discrétion to realize and to know what would be the resuit of 
its act" 

So far as this évidence shows, thèse coal cars had never been oper- 
ated by anybody except children over 14. There is no évidence hère 
that children 14 or under had ever undertaken to, or could, run or push 
thèse cars the 300 feet over the level track, in'order to get them to the 
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place wbere the main track ran down hill, or would hâve had the 
hardihood af ter they had pushed them there to get on thèse cars and run 
down the incline. So the condition of things hère is that there is no 
évidence that cars left as the Mt. Morgan Coal Company left thèse 
cars could hâve been handled by children 10 years of âge, or by chil- 
dren of tender years, and made dangerous, or that if they had handled 
them, it was likely that they could hâve operated them, or that notice 
had ever been brought to the Mt. Morgan Coal Company that such 
children had ever attempted or undertaken to make that shift, or in 
any manner to handle thèse empty cars. And so this case, even if no 
précaution had ever been taken by the coal company, is outside of the 
turntable doctrine on which it is based. 

Assuming that one of thèse boys who testified hère had been hurt 
in running thèse cars, could he hâve recovered? Why, certainly not 
Each one of them was old enough to know what he was about, what 
he was dbing — that he was playing and fooling with other people's 
property that he had no right to handle, and to appreciate the risk— 
and so none of thèse boys could hâve recovered, if he had been in- 
jured. The condition of things was that thèse cars were left there sp 
that children who were not of tender âge, or a grown man, could oper- 
ate them and make them attractive and alluring to younger children 
And that is what actually happened. Thèse boys 15, 16, and 17 year» 
of âge were operating that car, and this little fellow, 10 years old, camf 
along with his blackberries, and saw them going by there, and he put 
down his blackberries, ran behind the front car, and f ell and was run 
over by the hind car and was injured and killed. 

But I sliould respond to the position in Brown v. C. & O. R. Co., 
where it was held that the railway company was liable under the 
turntable doctrine, because, notwithstanding the little boys had not 
pulled the boit that operated it, grown men had done it, Judge Nunn 
holds that that did not relieve the railway company from liability. In 
that case the railway company had been guilty of négligence in leaving 
the turntable so that it could be operated by a child of seven or eight 
years. The pétition alleged in so many words : 

"That said draw boit was an Insecure fastenlng, and sald draw boit could 
easily be removed and slipped to either side by a child 7 or 8 years old, so 
that said turntable would revolve, and small children had, prevlous to the 
tlme of the injury complained o(, been In the habit of removing said draw boit 
and using said turntable as a merry-go-round." 

There was, then, in this Brown Case, négligence on the part of the 
railway company, because the turntable was left in such condition that 
it could be operated by children under 10 years of âge, the grown men 
co-operated with their négligence, and the two négligences concurred 
to produce the injury. 

But that is not this case. Hère the coal company was not négligent, 
because there is no évidence hère that thèse coal cars had ever been 
attempted to be operated by children of tender years, or that it was 
likely they could hâve been operated by them. 

But that is not ail of this case : The coal company knew and recog- 
nized the fact that thèse cars were being thus operated, or might be so 
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operated, and ît took précaution to prevent it,.and had derailed a car 
at the Connecting point o£ the side track on which they were standing 
with the main track. The évidence agrées on both sides as to that ; there 
is no différence and no conflict in the évidence. If that car had been 
allowed to stay there, nobody could hâve operated thèse cars, and it 
could not hâve been moved by children of tender years — it could only 
hâve been moved by large boys or men. 

But it is said that it remained there for some time in that condition, 
and that the coal company ought to hâve put it back ; and this case of 
Illinois Central R. R. Co. v. Wilson — the hand car case — is cited as 
authority for that position. In that case, the hand car had been placed 
on a strip of ground which had been macadamized by the company, 
and used by the public in going to and f rom its trains ; and the hand 
car Viras left without guard, and unlocked, and had been left so f rom 
Monday until Friday, when the accident occurred. The employés of 
the railway company in that case had put the hand car there, and had 
left it in an unguarded condition. Hère, no employé of the coal com- 
pany had removed that coal car ; it had been removed by thèse larger 
boys, in order to operate the cars. And after that car had been de- 
railed there, as an additional précaution to prevent the opération by 
thèse boys of thèse empty cars, the coal company had the right to 
rely on the fact that that derailed car would remain where it was until 
it had notice to the contrary ; and there is no évidence hère that, prior 
to the accident, they had any notice of the removal of that car. So I 
am constrained to hold as a matter of law that there is no légal lia- 
bility on the part of the défendant 

Novsr, gentlemen of the jury, the law imposes on me a certain duty, 
and that is that if there is no conflict in the évidence, or as to the 
reasonable inferences theref rom, to direct a verdict. That is a matter 
in which I hâve no option. I cannot say I will or I will not leave a 
case to the jury, just as I please. The law imposes on me the obli- 
gation and the duty that if, according to my conviction (and I may be 
wrong ; I do not prétend further than to f ollow my convictions), under 
the undisputed évidence, there is no liability, to direct the jury to find 
for the défendant. I would be only too glad to get rid of that respon- 
sibility, and let other men than myself assume it and détermine whether 
property should be taken from one and given to another, because it is 
a serious responsibility. But I cannot shirk it, and I hâve given you 
my reasons for the view I hâve, so that you can see what the reasons 
are that hâve driven me to this course, and that it is not an arbitrary 
action on my part. 

So you can prépare your verdict 



THE BABL K 613 

THE EARL K. 
(District Conrt, N. D. California, First Division. May 14, 1914.) 

No. 15509. 

Admiralty (§ 99*) — Deceees — Validity — Jtjhisdiction. 

While Act MarcB 3, 1893, c. 225, 27 Stat. 751 (U. S. Comp. St. 1901, 
p. 710), provlded that sales of personal property under orders or decrees 
of the fédéral courts shall be made In the county where the property Is 
located, unless the court shall deem it best to sell In some other manner, 
and rule 9 of the admiralty rules (29 Sup. Ct. xl) provides that notice 
of the arrest of a vessel shall be glven by publication, nelther of such re- 
qulrements is jurisdletional, and the sale of a vessel in a county other 
than where it is located, under a decree In a suit in rem of which no 
notice was publlshed, wlU not be set aside on motion of a claimant, who 
actually had timely notice of both decree and sale, but took no action un- 
tll the proceeds of the vessel had been dlstrlbuted and the purchaser had 
made expensive repairs thereon. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §| 661-669 ; Dec. 
Dig. § 99.*] 

In Admiralty. Suit by the Johnson & Joseph Company against the 
gasoline launch Earl K. On motions of R. H. Clarke, claimant, to 
set aside sale and def ault. Denied. 

S. C. Wright, of San Francisco, Cal., for libelant. 

H. W. Hutton, of San Francisco, Cal., for R. H. Clarke. 

DOOLING, District Judge. On December 28, 1913, a libel was 
filed in this court against the gasoline launch Earl K., and on the same 
day a monition was issued directing the marshal to attach the said 
launch, and fixing January 6, 1914, as the day upon which ail persons 
claiming said launch should appear in court and interpose their claims 
therefor. On December 24, 1913, the marshal filed this monition, with 
his return thereon, showing that on December 23d he had attached the 
said launch, and had given due notice to ail persons claiming the same 
that this court would on January 6, 1914, proceed to trial and condem- 
nation thereof, should no claim be interposed for the same, and show- 
ing, further, that he had posted a notice of such seizure, together with a 
copy of the monition, upon said launch (there being no person in charge 
of her), and that he had placed a keeper in charge. Proclamation was 
duly made, and, ho person appearing to claim said launch, def ault was 
entered and the cause ref erred to the commissioner, to take testimony 
and report the amount due to libelant. No notice of such seizure or 
of the return day of the monition was published by the marshal in any 
paper. 

In due time the commissioner's report was filed, and a decree was 
entered for the amount found to be due, together with costs, and di- 
recting a venditioni exponas to issue to the marshal, and ordering him 
to sell the said launch at public auction, upon giving not less than five 
days' notice of such sale by publication in the Recorder, a newspaper 
published daily in the city and county of San Francisco. The marshal 
published such notice, to the efïect that on January 20, 1914, he would 

•For other cases see same topic & § nttmeer in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexe» 
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sell the launch at the post office building in San Francisco "as she now 
lies on the premises of the E. K. Wood Lumber Company, San Rafaël, 
California." San Rafaël is in the county of Marin, and the sale was 
had, as noticed, in the city and county of San Francisco on January 20, 
1914, though at the time of the sale the launch was still in the county 
of Marin. On January 24, 1914, a decree was entered distributing the 
proceeds of said sale, the proceeds were so distributed, and the case 
was apparently closed. On April 15th, however, R. H. Clarke filed a 
notice of motion to set aside the sale, because of inadequacy of the sum 
for which the launch was sold, and because said sale was not made in 
the county where the launch was situated ; also a motion to set aside 
and vacate the default and the decree entered thereon, on the ground 
that the court was without jurisdiction to enter said default and decree, 
because no notice of the time fixed for the return of the process and 
the hearing of the cause was ever published in any newspaper in the 
district, or at ail. 

It is true that the statute (27 Stat. p. 751) requires that ail personal 
property sold under any order or decree of any court of the United 
States shall be sold at the courthouse of the county, parish, or city in 
which the property is located, unless in the opinion of the court ren- 
dering the decree it would be best to sell it in some other manner, and 
upon a timely objection any sale not so made would be set aside by 
the court. It is also true that rule 9 of the admiralty rules of the Su- 
prême Court (29 Sup. Ct. xl) and rule 2 of the admiralty rules of this 
court require that the marshal, upon the arrest of a ship, shall cause 
public notice thereof, and of the time assigned for the return of the 
process and the hearing of the_ cause, to be given in such newspaper as 
the District Court shall order. If this be essential to the jurisdiction 
of the court, the default and decree herein must be set aside. 

It appears that Clarke, the moving party, had actual notice of the 
arrest of the Earl K. and of the sale some time in January. It further 
appears that the purchaser has expended $600 in repairs on the launch 
since he purchased it, and after Clarke had full notice of what had 
been done. Both motions, therefore, seem to me, under the circum- 
stances, to hâve been unduly delayed. The moving party had timely 
notice of the entry of the decree and timely notice of the sale. If he 
had applied to the court bef ore the proceeds were distributed, and be- 
fore the purchaser of the launch had expended a considérable sum of 
money in repairing her, the court would be more disposed to listen to 
his application. It is quite true that, if the proceedings complained of 
were absolutely without jurisdiction, this attack upon them would be 
in time ; but I am disposed to adopt the views expressed by the court 
in Daily v. Doe (D. C.) 3 Fed. 918, as follows: 

"While the rules and the practlce of the court require notice by publication, 
thèse rules and this practice hâve not the force of statutory requirenients, nor 
do they prescrlbe such publication as an absolutely essential prerequisite, el- 
ther to the ai?suniptlon of jurisdiction or to the exercise of the power of the 
court to condemn and sell the vessel to satisfy a maritime lien. They are 
precautlonary measures, of the greatest value and Importance as such, to 
prevent possible injustice, and to secure, as far as Is consistent wlth the 
speedy action of the court In hearing and determlnlng the cause, an actual no- 
tice to the parties who hâve already, by the seizure, constructive notice of 
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the proceedings. • • • But the disregard of the rulei In tlita respect, In 
whole or In part, through mistake or Inadvertence, whlle It may furnish a 
most concluslve ground for openlng a decree, or, perhaps, for reverslng It on 
appeal, is simply error or irregularity. It does not make th* proceedlnga 
null and vold, or the less binding on ail the world. Thè rules In admlralty 
prescribed by the Suprême Court are obligatory upon thls court, and one of 
those rules (ruie 9) requires notice to be glven In a newspaper of every 
seizure In cases in rem. But the rules, though obligatory, are obligatory only 
as rules of practice. Their nonobservance Is only error, for which the remedy 
is by appeal, or on application for openlng the decree. See Poultney v. La 
Fayette, 12 Pet. 472, 47.3 [9 L. Ed. 1161]; also, Fraser v. Prather, 1 Mac- 
Arthur [8 D. C] 206, 215." 

Neither the decree nor the sale being absolutely void, and the rights 
of another not a party hereto having intervened, no order will be made 
disturbing such rights. The motions will therefore be denied. 



THE SAN CRISTOBAL. 

(District Court, S. D. Alabama, S. D. June 12, 1914.) 

No. 1451. 

1. Salvage (§ 7*) — Nature of Service — Inuirect Advantage to Aitotheb 

Vessel — "Salvage Service." 

A salvage service Is a service voluntarlly rendered to a vessel needlng 
assistance and is designed to relleve her from some distress or danger 
elther présent or to be reasonably apprehended, and an Indirect advantage 
derlved from the rendering of a salvage service to another vessel can- 
not be made the basls for a salvage award. 

[Ed. Note. — For other cases, see Salvage, Cent Dlg. §5 13, 16, 26 ; Dec. 
Dig. § 7.» 

For other définitions, see Words and Phrases, vol. 7, pp. 6316-6318.] 

2. Salvage (§ 10*) — Nature or Service — Indirect Advantage to Vessel. 

LIbelants' tugs rendered valuable service in preventing the spread of a 
fire whlch consumed a lumber mlll. At the end of a pler extendlng from 
the mill Into the river was a dry dock upon which' was respondents' 
steamship. Neither the dock nor vessel was injured by the fire, nor were 
any of the services of the tugs rendered to them. Held, that the vessel 
was not Uable for salvage services. 

[Ed. Note.— For other cases, see Salvage, Cent Dlg. §| 18-20; Dec. 
Dig. i 10.*] 

3. Salvage (§ 3*) — Subject of Salvage Service — Moored Dry Dock. 

A floating dry dock permanently moored Is not a subject of salvage 
service whlch can be made the basls of a suit In admlralty. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. Si 5, 6; Dec. Dlg. 
8 3.*] 

In Admiralty. Libel by the Mobile Towing & Wrecking Company 
against tha steamboat San Cristobal, for salvage. Heard on exceptions. 
Decree for respondent. 

Hanaw & Pillans, of Mobile, Ala., for libelant. 
G. L. & H. T. Smith, of Mobile, Ala., for claimant 

TOULMIN, District Judge. The facts of this case as they appear 
from the libel are substantially thèse : That Ollinger & Bruce owned a 

•For other cases see aame topic & | nitmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lumber mill on the eastern shore of the Mobile river. It was connect- 
ée! by a pier or wharf about 75 feet long, with a dry dock moored to 
said wharf also owned by said OUinger & Bruce. The dry dock was 
elevated out and above the water. The steamship San Cristobal was 
on the dry dock. The mill was afire, and, while afiire, two tugs of the 
libelant went to its relief and rescue, and rendered valuable services, 
to the extent of confining the fire to the mill proper. The mill was 
totally destroyed. The fire did not reach the dry dock or steamship. 
Neither were at ail damaged by the fire. No direct service was render- 
ed said steamship. No effort or offer was made to render any, and she 
remained on the dry dock undisturbed or untouched by either of the 
libelants' tugs, so far as appears from the libel. 

Among saivage services are those of saving a stranded ship ; taking 
aid to a distressed ship; saving a ship from fire either aboard or in 
dangerous proximity ; removing a ship from any impending danger. 

[1] A saivage service is a service which is voluntarily rendered to 
a vessel needing assistance, and is designed to relieve her from some 
distress or danger either présent or to be reasonably apprehended. 

Assisting a vessel "in a situation of actual appréhension, though .not 
of actual danger," is saivage. The Lowther Castle (D. C.) 195 Fed. 
605. 

"Services rendered by vessels in moving a vessel, which was in dan- 
ger of fire by communication from another vessel, although rendered 
in connection with the salving of such vessel, held saivage services, 
and entitled to compensation as such." But "an indirect advantage 
derived from the rendering of a saivage service to another vessel" can- 
not be made the basis of an award for saivage. The Acre (D. C.) 195 
Fed. 1022. 

[2] "Where a vessel afire, to which saivage services are being ren- 
dered, is, in the opération of such services, towed away from a second 
vessel, in whose vicinity she bas been lying, such second vessel is not 
liable to pay saivage on account of her release from the possible danger 
of catching fire." No case bas been cited or found "in which one vessel 
has been charged with payment of saivage for an indirect advantage de- 
rived from the rendering of a saivage service to another vessel." The 
City of Atlanta (D. C.) 56 Fed. 252-256. The court in that case said : 
"The absence of authority is no small évidence that an indirect claim 
forms no part of the law of saivage." 

[3] "A floating dry dock, permanently moored, is not a subject of 
saivage service." Cope v. Vallette Dry Dock, 119 U. S. 625, 7 Sup. 
Ct. 336, 30 L. Ed. 5Ô1. 

Admiralty has no jurisdiction of a claim for damages caused by ves- 
sels to a dock which, although in navigable water, is so connected with 
the shore that it concerns commerce on the land. C. T. &' Valley R. 
Co. V. Cleveland S. S. Co., 208 U. S. 316, 28 Sup. Ct. 414, 52 L. Ed. 
508, 13 Ann. Cas. 1215. 

Moreover if the dry dock had caught fire and the libelants' tug had 
rendered services in extinguishing the fire, but not without some dam- 
age, there would bave been no liability on the owner of the dry dock 
for saivage in this the admiralty court. The liability would be for serv- 
ices rendered the owner by suit in a common law court. 
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In re BOWERS. 

(District Court, N. D. Georgia. June 6, 1914.) 

No. 386. 

Bankruptct (f 54*) — Insolvency — Indebtedness ab Stjbbtt ok Irdobseb. 
In determinlng the question of insolvency of an alleged bankrupt, the 
liability as surety or indorser of a solvent principal, who is abundantly 
able to pay, is not to be counted as a liability of tlie bankrupt, since, if 
he was called upon to pay the ûebt, tie would immedlately hâve an asset 
which would be equal to the amount he was required to pay. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 54, 84, 85; 
Dec. Dig. § 54.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
D. T. Bowers, alleged bankrupt. Adjudication denied. 

H. W. Dent, of Atlanta, Ga., and Cobb & Erwin, of Athens, Ga., for 
petitioning creditors. 

A. G. & J. B. McCurry, of Hartwell, Ga., and Stephen C. Upson, of 
Athens, Ga., for bankrupt. 

NEWMAN, District Judge. A pétition in bankruptcy was filed 
against D. T. Bowers, the alleged bankrupt, and he denied insolvency 
and the commission of the acts of bankruptcy. The question thus 
made between the petitioning creditors, alleging insolvency and the 
commission of acts of bankruptcy, and the déniai by the bankrupt that 
he is either insolvent or guilty of the acts of bankruptcy, was ref erred 
to Horace M. Holden, Esq., as spécial master. 

Judge Holden has made his report, in which he finds that the bank- 
rupt had property at the time of the filing of the pétition in bankruptcy 
amounting to $17,044, and liabilities of $16,072.27. Judge Holden 
excludes from the indebtedness of the alleged bankrupt certain al- 
leged claims against him as surety or indorser, holding that they 
should not be considered or counted in finding the aggregate of his 
indebtedness. On that subject he says this: 

"I flnd that the principal oWigors on ail obligations outstanding on Febru- 
ary 20, 1913, on which D. T. Bowers was surety or Indorser, were solvent, and 
had property, respectively, amply sufhcient to discharge sald obligations; and 
It does not appear that at that time there were any facts or circumstances 
indicating that collection of the amounts of sald obligations that had then 
matured could not then be enforced out of the property, respectively, of the 
principal obllgors, or that collection of the amount of sald obligations of the 
amounts not due on February 20, 1913, could not be enforced out of the prop 
erty, respectively, of the principal obllgors when sald obligations respectively 
matured. I find that a debt outstanding on l'ebruary 20, 1913, for which D. 
T. Bowers was only liable as surety or indorser, should not be considered as 
a liability against him in determinlng the question as to whether or not he 
was solvent on February 20, 1913, where the principal obllgor of sald debt 
was then solvent and had property amply sufflclent to pay said debt, and it 
does not appear that at that time there were any facts or circumstances indi- 
cating that collection of the amounts of said obligations that had not matured 
then could not then be enforced out of property, respectively, of the principal 
obllgor, or that collection of the amount of said obligations of amounts not due 
on February 20, 1913, could not be enforced out of the property, respectively, 

*For other cases see same topic & § numbbr in Dec. & Am. DlgB. 1907 to date, & Rep'r Indexes 
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of the principal obligera when sald obligations respectively matured. Should 
one pay the amount of a debt on wbich he was surety or indorser when the 
principal obliger was solvent, there would at once come into existence an 
available asset of the surety or indorser paying the debt equal to the amount 
thereoi', by reason of the right of such surety or indorser to collect out of the 
principal obliger the amount of the latter's debt paid by the surety or in- 
dorser." 

There is no controversy as to the facts in the case on the part of the 
petitioning creditors, who are excepting hère to the report of the spécial 
master, who found the alleged bankrupt to be solvent. The main 
question is the correctness of the spécial master's finding that where a 
man was surety or indorser for another, who was perfectly solvent 
and amply able to pay the debt, and no circumstances indicating that 
the collection of the debt could not be enforced against the principal 
debtor, such debts should not be counted against him in deciding the 
question of his solvency or insolvency. I think the décision of the 
spécial master is right. Finding the facts as he did, that the principal 
obligors were amply able to pay the debts for which they were liable 
as principals, it follows, of course, that if the alleged bankrupt, D. T. 
Bowers, had been compelled to pay such debts, a right would hâve 
arisen at once on his part to collect the same from the principals, so 
that, on the facts found by the spécial master, he would be in no worse 
position, even if he was required, as surety or indorser, to pay thèse 
debts, than he was before. 

I place my décision in the case distinctly upon the ground that the 
liability of a person as surety or indorser, if the principal is solvent 
and abundantly able to pay, is not such a liability as could be counted 
against him on the question of his solvency or insolvency, because, if 
called on to pay such debt, he would immediately hâve an asset which 
would be equal to the amount he would be required to pay. 

In my opinion, the spécial master decided the case correctly, and the 
judgment should be, and is hereby, approved and confirmed. 



COLUMBIA DIGGEE CO. v. EEOTOR et al. 

pistrlct Court, W. D. Washington, S. D. July 14, 1914.) 

No. 12ia 

1. COTJETS (S 23*)— DlSMISSAL AND NONSUIT (§ 65*)— Fedkbal Coubts— Ju- 

KISDICTION — DlVEESITY OF CiTIZENSHIP. 

Where necessary diverse citizenship does not exist, fédéral Jurisdic- 
tion based on such ground cannot be conferred by the consent of the par- 
ties, aiid the court on Its own motion will dismiss the action when it ap- 
pears to It that the necessary jurisdictlonal fact does not e.\ist. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §| 75, 75%, 81 ; Dec. 
Dig. § 23;* Dismissal and Nonsuit, Cent Dig. { 160; Dec. Dlg. § 65.*] 

2. CoxJKTS (5 308*) — Fedebal Cotjbts — Divkesk Citizenship. 

Requisite diverslty of citizenship, in order to establish fédéral juris- 
diction, does not exist when one of the défendants is a citizen of the 
same state as plaintifC. 

[Ed. Note.— For other cases, see Courts, Cent Dig. |§ 855, 856; Dec. 
Dig. § 308.*] 

*For other cases see same topic & § ntjmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. COTTBTB (§ 315*) — FEDERAL CoUETa — JUEISDICTION — DiVEESITT OF ClTIZEN- 

SHIP — Pabtnership. 

Where a partnershlp Is sued In a fédéral court and jurlsdlctlon dépends 
on diversity of citizenship, each of the members of the partnershlp must 
hâve the requlslte citizenship, to give the court jurisdiction ; it being nel- 
ther conferred iior withheld by reason of the state of the partnership's 
organisation, or In whlch it couducts business, nor is there any presump- 
tiou therefrom that the members are citizens of that state. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 8C1; Dec. Dlg. § 
315.*] 

4. Courts (§ 322*) — Fédéral Courts — Limited Jurisdiction — Record. 

Fédéral courts being courts of llmited jurisdiction, jurisdictional facts 
must be made to appear clearly and distinctly, elther by pleadings or the 
record. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 87&-881, 88T; 
Dec. Dig. I 322.*] 

6. Courts (§ 322*) — ITederal Courts — Diverse CirizENsnip — Allégation. 

A conipkilnt lu a fédéral court, alleging that certain défendants, co- 
partiiers, were "of" the clty of Vancouver, state of Washington, dld not 
allège that they were citlzens of Washington, or that that state vvas more 
than their temporury place of sojourn. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §1 876-SSl, 887; 
Dec. Dlg. § 322.*] 

6. Courts (§ .^43*) — Fédéral Courts — Procédure — State Laws. 

The eonimon-law rule that plaintiff, In an action on a 1 ond, mlght sue 
ail the parties jointly or each severally is niodified by Rem. & Bal. Code, 
§ 192, providing that persons severally liable on the same oltligiitlon or in- 
strument uiay ail or any of them be Included in the sanie actùm at plaln- 
tiff's option, which statute controls fédéral courts sitting in Washington 
as to who are iiecessary parties in an action on a bond, so that in such 
action the principnls are not indispensable parties. 

|Kd. .\<ite.— For other cases, see Courts, Cent Dlg. §§ 915, 91G, 019, 920; 
Dec. Dig. § 343.*] 

7. Courts (§ 318*) — Fédéral Courts — Jurisdiction — Parties — Citizenship 

— DlSMlSSAL. 

Where, in a suit ag;iinst contrartors and thelr snretles, Jurisdiction de- 
peiided on diversity of citizenship, but the coniplaint did not sufflciently 
allège the citizenshiii of the contractors, complaiuant was entitled to cure 
the defect by dlsmissing as to them. 

(Ed. Note. — For other cases, see Courts, Cent Dlg. | 863; Dec. Dlg. 
i 318.*] 

8. Payment (§ C3*)— Défense. 

Paynipiit is iiiatter in bar and not In set-ofT, and partlcular appropria- 
tions of r»iynient, and objections to appropriations, may be made under 
such défense. 

flùl. .Note.— For other case.s, see Payment, Cent Dlg. §§ 152-lCl; Dec, 
Dlg. iî 6:{.*] 

9. Payment (§ 63*) — Plea — Evidence. 

Under a itlea of payment, any inatter may be given In évidence tending 
to sliow iiaynient. so that évidence of erroneous application of payments 
may be introdiiccd at law. 

[Ed. Note.— For other cases, see Payment, Cent Dlg. §| 152-161; Dec. 
Dig. § 63.*] 

10. PLEADIN'O (S 4"JS*) — On.lECTIONS— Waiver. 

Where m défense of niisapplication of payments was not objected to be- 
fore trial on the ^round Huit it vvas an équitable défense and could not be 
pleaded at liiw. and iilaititlfï stipiilated to a waiver of a jury, its righl 

''i'ar otber uitr^eu see same lODic & S numbëb 1d Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to object to évidence of such mlsapplicatlon, on the ground that the dé- 
fense was équitable, was walved. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. §§ 1433-1436; 
Dec. Dlg. § 428.*] 

11. Peincipal and Surbtt (I 113*) — Patment — Dischaege of Subett. 

Where contractors made payment for certain materials, and dlrected 
the creditor to apply the same on materials purchased for a particular 
work, such payment operated Instanter to discharge the Ilabîlity of the 
contractors' sureties therefor pro tanto, and, whlle the creditor and the 
contractors might thereafter as between themselves change the applica- 
tion of such payment, it would not revive the extinguished obligation of 
the sureties. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §5 
235-239 ; Dec. Dig. § 113.*] 

12. Payment (§§ 38, 39, 41*)— Application. 

In gênerai, a debtor is entitled to direct how payments shall be ap- 
plied, but if he; omits to do so, the creditor may make such application 
as he desires, and if both omit to make any application, the law will 
apply the payments according to its own notion of justice. 

[Ed. Note.— For other cases, see Payment, Cent Dig. §§ 99-103, 104- 
114, 115-120, 128 ; Dec. Dig. §§ 38, 39, 41.*] 

13. Pbincipal and Subett (§ 113*) — Payments — Application — Eiqhts oï 
Subett. 

Where défendants became sureties on a bond of certain contractors for 
the construction of a public improvement, they were equitably entitled 
to bave the Installments of the priée paid by the municlpality applied to 
the payment of bllls for materials, and materialmen, receivlng payments 
with knowledge that the money was a part of the proceeds of the work, 
were not bona fide purchasers, but were bound as to such sureties to ap- 
ply the payments to the indebtedness of the contractors for the materials 
used on that particular work, in accordance with the contractors' direc- 
tion. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dig. §i 
235-239; Dec. Dlg. § 113.*] 

14. Sales (§ 82*) — Consteuction of Conteact — Time of Patment — "As 
SooN As." 

Where a contract for the purchase of sand and crushed rock provided 
that plaintiff should be paid cash for the sand aiid gravel, and for the 
crushed rock as soon as the contractor got his money from the improve- 
ment of B. Street, the clause "as soon as he got his money" meant Im- 
mediately on receivlng the money, so that the contractor was not enti- 
tled to delay payment untll he got "ail" of his money, but required that 
he make the payment as soon as he obtained "the money" or sufflcient 
money. (Citing Words and Phrases, vol. 1, p. 527). 

[Ed. Note.— For other cases, see Sales, Cent Dlg. §| 229-233 ; Dec. Dig. 
§ 82.*] 

15. Municipal Corpoeations (§ 373*) — Public Impbovements — Lien. 

The State bas power to regulate rights in its soil, to deny a lien where 
the soil Is that of a municipal corporation, and to provide that in such 
case a bond shall be exacted to take the place of the lien. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. § 
913; Dec. Dig. § 373.*] 

16. Courts (§ 365*) — Fedebal Courts — Rules op Décision — State Law. 

The rights and equlties incident to bonds given by a municipal contrac- 
tor to secure performance of contracts for public Improvements being af- 
fected by the public policy of the particular state, the déclaration of the 
highest court of the state concerning such rights, equlties, and policy will 

*Far other cases see same topic & § numbbi! in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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be regarded as rules of décision by the fédéral courts slttlng In such 
State, unless directly opposed to higlier fédéral authorlty. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 950, 952, 955, 
969-971; Dec. Dig. § 365.*] 

At Law. Action by the Columbia Digger Company against A. B. 
Rector and another, doing business as Rector & Daly and others. Judg- 
ment for défendants. 

Plaintiff relies upon the followlng authoritles : Crâne Co. v. Pacific Heat & 
Power Co., 36 Wash. 95, 78 Pac. 460; Getcliell & M. Lumber & Mfg. Co. v. 
Peterson, 124 lowa, 599, 100 N. W. 550; Cain v. Vogt, 138 lowa, 631, 116 
N. W. 786, 128 Am. St. Rep. 216; Board of Com'rs v. Citizens' Bank, 67 
Minn. 236, 69 N. W. 912 ; Thomason v. Keeney, 8 Ga. App. 852, 70 S. E. 220 ; 
Scliwartz v. Gerliardt, 44 Or. 425, 75 Pac. 698; George H. Sampson Co. v. 
Corn., 208 Mass. 372, 94 N. E. 473; Cohnfeld v. Tanenbaum, 176 N. T. 126, 
68 N. E. 141, 98 Am. St. Rep. 653 ; Bross v. McNicholas, 66 Or. 42, 133 Pac. 
782; Lowe v. Jones, 192 Mass. 94, 78 N. E. 402, 6 L. R. A. (N. S.) 487, 116 
Am. St. Rep. 225, 7 Ann. Cas. 551; Grafton v. Reed, 34 W. Va. 172, 12 S. 
E. 767 ; Merchants' Ins. Co. v. Herber, 68 Minn. 420, 71 N. W. 624 ; Thacker 
V. BuUock Lumber Co., 140 Ky. 463, 131 S. W. 271 ; Beutler v. Grand Trunk 
Ry., 224 U. S. 85, 32 Sup. Ct. 402, 56 L. Ed. 679; Llverpool Steam Co. v, 
Phœnix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788; Merc. Trust 
Co. V. St L. S. F. Ry. Co„ 99 Fed. (C. C.) 485. 

Défendants Sparks and Blurock, cite tlie followlng authorlties: Mlrablle 
Corp. V. Purvis (O. C.) 143 Fed. 920; Coal Co. v. Blatchford, 11 Wall. 172, 
20 D. Ed. 179 ; Smitli et al, v. Lyon, 133 U. S. 315, 10 Sup. Ct^ 303, 33 L. 
Ed. 6.35; Hooe v. Jamieson, 166 U. S. 395, 17 Sup. Ct. 596, 41 L. Ed. 1049; 
Exeelslor Pebble Phosphate Co. v. Brown, 74 Fed. 321, 20 C. O. A. 428; 
Anderson v. Watt, 138 U. S. 694, 11 Sup. Ct. 449, 34 L. Ed. 1078; United 
States V. Klrkpatrick, 9 Wheat. 720 (6 Curtis, 244) 6 L. Ed. 199; Jones v. 
United States, 12 L. Ed. 870, 7 How. 681 (17 Curtis, 349); United States v. 
January, 7 Cranch, 572 (2 Curtis, 673), 3 L. Ed. 443 ; United States v. Ameri- 
can Bonding & Trust Co. (C. C.) 89 Fed. 921, 925; 30 Cyc. 1240; Thompson 
V. Phelan, 22 N. H. 339; Merrimack County Bank v. Brown, 12 N. H. 320; 
8 Cyc. 3S0; Willls v. Wozencraft, 22 Cal. 608; Cummings v. Neb., 101 U. 
S. 153, 25 L. Ed. 903; Equity Rule 23 (198 Fed. xxiv, 115 C. C. A. xxlr), Enc. 
of U. S. Sup. Ct. Rpts., vol. 5, p. 826, and cases dted; section 1159, Rem. & 
Bal. Code. 

Giltner & Sewall, of Portland, Or., for plaintifï. 
Miller, Crass & Wilkinson, of Vancouver, Wash., for défendants 
Sparks and another. 

CUSHMAN, District Judge. Plaintiflf, an Oregon corporation, 
sues the défendants for material furnished défendants Rector & 
Daly, and used by them in a street improvement in Vancouver, 
Wash. The défendants Sparks and Blurock were sureties upon 
the bond of Rector & Daly, given to the city for the perform- 
ance of the work, which bond was also for the benefit of ma- 
terialmen. The complaint allèges that, after entering upon the 
performance of the contract, Rector & Daly abandoned it and turned 
it over to their sureties, with ail their rights thereunder ; that the sure- 
ties completed the contract, and received, in money and bonds, f rom the 
city of Vancouver, $11,633.98. The sureties answer, denying the re- 
ceipt of anything in excess of $9,158.70, and alleging the expenditure 
of this amount in completing the contract. They further allège that, 

•Far other cases see same topic & { ndmbbb in Bec. £ Am. Dlgg. 1907 to date, & Rep'r Indexe* 
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under the agreement between the plaintiflf and the contractors, Rector 
& Daly, it was provided that payments made f rotn time to time from 
the Street improvement should be credited, by plaintiff, to the gênerai, 
unsecured indebtedness of Rector & Daly, and that plaintiff would look 
to the sureties, Sparks and Blurock, for its pay for the material fur- 
nished for this particular improvement; that the sureties were ignor- 
ant of this arrangement ; that it was carried out and constitutes a f raud 
upon the sureties ; that the amount so paid plaintiff exceeds the amount 
claimed by it for material furnished ; that it had been f ully paid for 
such materials from money derived , f rom the improvement; that Rec- 
tor & Daly hâve been adjudged bankrupts, and, if the sureties are com- 
pelled to pay this claim, they will be unable to recover from them. 
The cause was tried to the court, upon stipulation without a jury. Aft- 
er the trial, a question was raised as to the court's jurisdiction, which 
is based upon the diverse citizenship of the parties. Plaintiff is an Ore- 
gon corporation. The défendants Sparks and Blurock are alleged to 
be citizens of the state of Washington. The allégation of the complaint 
as to Rector & Daly is : 

"That the defetidants A. R. Rector and Charles Daly are and were at ail 
the times herein mentioned copartuers doing business uuder the firm name 
and style of Hector & Daly. and cngaged in a gênerai contraetlng business in 
the City of Vancouver, county of Clarke, state of Washington." 

The following gênerai propositions are well settled : 

[1] Where the necessary diverse citizenship does not exist, juris- 
diction cannot be conferred by the consent of the parties. 

The court, on its own motion, will dismiss the action when it ap- 
pears to it the necessary diverse citizenship does not exist. 

[2] The requisite diverse citizenship does not exist when one of the 
iefendants is a citizen of the same state as the plaintiff. 

[3] Each of the members of a partnership must hâve the requisite 
citizenship to gi\e the court jurisdiction, and it is neither conferred 
■lor withheld by reason of the .state of the partnership's organization, 
or in which it conducts business. Nor does any presumption arise 
therefrom that the members of the partnership are citizens of said 
state. Carnegie, Phipps & Co. v. Hulbert, 53 Fed. 10, 3 C. C. A. 391 ; 
Chapman v. Baruey, 129 U. S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800; 
Great Southern Pire Proof Hôtel Co. v. Jones, 177 U. S. 449, 20 Sup. 
Ct. 690, 44 L. Ed. 842 ; Ralya Market Co. v. Armour & Co. (C. C.) 
102 Fed. 530 (tliird syllabus) ; Bruett & Co. v. Austin D. E. Co. (C. C.) 
174 Fed. 668 (second syllabus). 

[4]' This court being one of limited jurisdiction, the jurisdiction 
must be made to appear clearly and distinctly, either by the pleadings 
or the record. Chapman v. Barney, 129 U. S. 677, 681, 9 Sup. Ct. 
426, 32 L. Ed. 800 ; Robertson v. Cease, 97 U. S. 646, 649, 24 h. Ed. 
1057. 

[5] The compkiint sets out, as an exhibit, a copy of the contract 
between Rector & Daly and the city of Vancouver, in which it is pro- 
vided : 

"ïhis agreeuicnt iiuifle and entered into this 6th day of May, A. D. 1911, 
by and between A. H. Hector and Charles Daly, copartners doiug business un- 
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der the flrm name and style of Eector & Daly, both of the dty of VancouTer, 
county of Clarke, and state of Washington. ♦ • • •• 

The exhibit, although a part of the record, does not furnish the 
necessary allégation of citizenship. To say one is "of" a place is nei- 
ther to allège temporary résidence nor such résidence as to show a 
domicile, which latter it would hâve to do in order to aver the neces- 
sary citizenship. Home v. Hammond Co., 155 U. S. 393, 15 Sup. Ct. 
167, 39 L. Ed. 197. 

[6] The bond sued on is the joint and several bond of the défend- 
ants. At common law, the plaintifï, suing on such an obligation, might 
sue ail the parties jointly or each severally (9 Cyc. 708 [3]). The com- 
mon law in this respect is modified in the state of Washington by sec- 
tion 192, Rem. & Bal. Code., which provides : 

"Persons severiilly liable upon the same obligation or Instrument, Including 
the parties to bills of exchange and proniissory notes, may ail, or any of 
them, be included in the same action, at the option of the plaintifî." Pacific 
Bridge Co. v. U. S. F. & G. Co., 33 Wash. 47, 73 Pac. 772. 

Such a statute, under the Conformity Act (Act June 1, 1872, c. 255, 
§ 5, 17 Stat. 197, section 914, Rev. St. 4 Fed. Stat. Ann. 563 [U. S. 
Comp. St. 1901, p. 684]), controls in this court as to what parties are 
necessary. Sawin, Adm'r, v. Kenny, 93 U. S. 290, 23 L. Ed. 926. 
Rector & Daly are therefore not indispensable parties. Hicklin v. 
Marco, 56 Fed. 549, 6 C. C. A. 10. 

"The obligation assumed by the surety in such cases is coextenslve with 
that of the principal debtor, and if the plalntifif sees fit to sue the surety, to- 
gether with the principal, in a suit brought to enforce the obligation, the prés- 
ence of the surety upon the record cannot be ignored, In an application made 
to remove the case to the fédéral court, on the theory that the surety is merely 
a nominal party." Mut'l Reserve Fund Life Ass'n v. Farmer, 77 Fed. 929, 
981, 23 G. C. A. 574. 577. 

"Where défendants' llabllity is joint as well as several, and plalntifif elects 
to sue them jointly, this détermines the character of the suit ; and neither de- 
fendant can treat it as several against him, so as to authorlze him to remove 
It." Moore v. Los Angeles Iron & Steel Co. (C. C.) 89 Fed. 73; Pirle v. 
Tvedt, 115 U. S. 41, 5 Sup. Ct. 1034, 1161, 29 L. Ed. 331 ; Torrence v. Shedd, 
144 U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528. 

[7] The défendants Rector & Daly are not only named as défend- 
ants in the complaint in the case at bar, but summons was sued out, di- 
recting them to appear and défend. Summons was never served on 
them. 

"It is a gênerai rule, except when it has been otherwlse provided by stat- 
ute, that the action is deenied commenced, so far as the parties to it are con- 
cerned, from the time the writ or summons is sued out." 1 Cyc. 747. 

In Washington, actions are commenced by the service of summons, 
or the filing of the complaint with the county clerk, as clerk of the 
court. 1 Rem. & Bal. Code, § 220. With the action in this situation, 
it would appear that ail that is necessary, if aught is necessary to oust 
the court of jurisdiction, would be for one of the défendants, Rector 
or Daly, to appear herein, providing he were a citizen of Oregon, which, 
in the absence of otlier allégation, will be presumed. Thus would the 
court's jurisdiction be jeopardized to the moment of judgment, a most 
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weak and unsatisfactory position. The mère fact that the record does 
not show service of summons upon Rector and Daly does not necessa- 
rily bave the same efïect as an affirmative showing upon the record that 
they hâve been dismissed f rom the action, for, as long as not dismiss- 
ed, the summons remains an invitation, if not a command, for them to 
appear, which would not be the case after a dismissal. 

Upon the suggestion of want of jurisdiction, after hearing the évi- 
dence and arguments upon the issues made on the merits by the plead- 
ings, the plaintiff now has moved to dismiss as to Rector & Daly. This 
renders it unnecessary to détermine the effect upon the jurisdiction of 
no service being shown upon such parties. 

While Chief Justice Marshall, in Conolly v. Taylor, 2 Pet. 556, 7 L. 
Ed. 518, announced the rule to be that, where the bill failed to show 
jurisdiction by omitting to state the character of the parties, while the 
court could not exercise jurisdiction while the defect remained, yet "it 
might be corrected at any time before the hearing," it is clear that this 
was a careful statement of the doctrine only as far as the needs of that 
case required it to be announced. By later cases such amendments 
hâve been allowed upon the entry of the final decree, and even after 
reversai by the Appellate Court and remand. Carneal v. Banks, 10 
Wheat. 181, 6 L. Ed. 297; Tug River Coal & Sait Co. v. Brigel, 86 
Fed. 818, 30 C. C. A. 415; Grove v. Grove (C. C.) 93 Fed. 865; Hol- 
loway & Bro. v. White-Dunham Shoe Co., 151 Fed. 216, 80 C. C. A. 
568, 10 L. R. A. (N. S.) 704. 

The motion to dismiss is granted, and the court held to hâve juris- 
diction of the cause between the remaining parties. 

[8] Upon the trial, plaintiff objected to any testimony to support 
the défense that the payments made by Rector & Daly should be ap- 
plied in réduction of défendants' obligation, as sureties, on the ground 
that it was an équitable défense and in the fédéral court, could not, 
for that reason, be made in a law action. The défense of payment is a 
matter in bar and not set-off. 30 Cyc. 1252A. Particular appropriation 
of payments and objections to appropriations of payments may be 
made under this défense. 30 Cyc. pp. 1253 (2) and 1254. 

[9] Under a plea of payment, any matters may be given in évidence 
which tend to show payment. 30 Cyc. 1260. 

In making application of payments, the principles of equity are rec- 
ognized at law, so far as the nature of the proceeding will admit. 30 
Cyc. 1240 (3). _ 

Aniong the décisions, the only exception to the foregoing gênerai 
rule appears to be certain of those of the state of Pennsylvania. 30 
Cyc. 1260, note 81. 

In Steiner, Adm'r, v. Erie Dime Sav. & Loan Co., 98 Pa. 591, it was 
held, in a suit by a bank against the surety upon a promissory note, 
where the défendant pleaded payment, that défendant could not offer 
in évidence the bank book of the principal debtor to show deposits 
made by the latter in the bank after the maturity of the note, in excess 
of the amount due thereon ; def endant's contention being that plaintiff 
was bound to appropriate the deposits in payment of the note, and its 
failure to do so relieved défendant from liability. Covely v. Fox, 11 
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Pa. 171, and other cases of that court £ire along the same line. Thèse 
décisions are based upon a Pennsylvania statute providing for dé- 
fenses of payment and "payment with leave," that is, leave of court. 
In case of the latter défense, a notice is requirèd to be served in the 
nature of a bill of particulars, informing the plaintiff of the exact na- 
ture of the défense. Under this statute and the court rule promulgat- 
ed under it, évidence of technicjvl payment only was held admissible un- 
der the gênerai plea of payment. The existence of this statute is itseîf 
an argument for allovving, in the absence of its like, défense of a more 
or less équitable nature under a plea of payment, else why the neces- 
sity of the statute? It is upon thèse cases that the text (16 Encyc. PI. 
& Pr. 215) is based, to the effect that "évidence of merely équitable 
défenses is not, as a rule, admissible under a plea of payment." 

As pointed out by Judge Lurton in First National Bank v. National 
Surety Co., 130 Fed. 401, 64 C. C. A. 601, 66 L. R. A. (N. S.) m, the 
principles controlling courts in the application of payments hâve not 
been clearly defined. While what would constitute an équitable dé- 
fense, not to be interposed in a law action in a fédéral court, may not 
be definitely determined, it is clear from many fédéral décisions, includ- 
ing, from the Suprême Court, United States v. Eckford's Executors, 1 
How. 250, 11 L. Ed. 120, United States v. Kirkpatrick, 9 Wheat. 720, 
6 L. Ed. 199, and United States v. January, 7 Cranch, 572, 3 L. Ed 
443, that a défense, by a surety, as to an improper application of pay- 
ments by the créditer, has f requently been upheld in a law action. The 
courts in this circuit, recognizing the rule forbidding équitable défens- 
es at law, do not appear to hâve gone further in enforcing the rule than 
to exclude such défenses where it was sought to establish f raud preced- 
ing or coïncident to the exécution of the instrument made the basis of 
suit or claim. Hill v. N. P. Ry. Co., 113 Fed. 914, 51 C. C. A. 544; 
Mahr v. U. P. R. Co., 170 Fed. 699, 705, 96 C. C. A. 19; Standard 
Portland Cernent Co. v. Evans, 205 Fed. 1, 4, 125 C. C. A. 1 ; Cook 
V. Fidelity & Deposit Co., 167 Fed. 95, 101, 92 C. C. A. 547; Price v. 
Connors, 146 Fed. 503, 505, 77 C. C. A. 17; Seefeld v. DufiEer, 179 
Fed. 214, 103 C. C. A. 32. 

[10] While recognizing that allégations of fraud in securing a re- 
lease constitute an équitable défense, it is a matter of everyday practice 
to permit in évidence, in law actions, évidence of the release of a joint 
tort-feasor, as relieving from liability the cotort-feasor, which is but an 
efïect that fiows from the release, itself. It is therefore held that the 
défense interposed is not objectionable as an équitable défense, and 
that plaintiff, not raising any objection to the défense as pleaded in 
the answer, but awaiting the offer of testimony before objecting, cou- 
pied with the stipulation waiving a jury and for the trial of the issues 
to the court, constituted a waiver of such objection. 

The controlling issues of f act are : Was the money paid to the plain- 
tiff by Rector & Daly realized from the work donc under the contract 
secured by défendants' bond ; and, if it was, did plaintiff know it was 
realized from such work? Further, how was' the money actually ap- 
plied to the payment of the debts owing plaintiff by Rector & Daly ? . 

The controlling questions of law to be appHfd to thèse facts are: 
If the money paid the plaintiff was realized from the work secured 
215 F.— 40 
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under the contract, will it be applied in payment for the crushed rock 
furnished Rector & Daly by plaintiff? and whether it is necessary to 
show that the plaintiff knew it was realized from such source before 
such application will be made. 

The contract for the improvement provided : 

"Second party agrées to pay sald parties of the flrst part for the sald ma- 
;erials and labor in the manner followlnç, namely ♦ * « Sald priées to 
Include ail. material and labor expended in connection wlth this work by sald 
parties of the flrst part ; payments under the contract are to be made by said 
second party every thirty days on estimâtes furnished by the city engineer 
in charge of the work. Twenty per cent, of the estimâtes shall be withheld 
until the contract is fully completed and accepted by the city. 

"The party of the second part is to issue local Improvement bonds on the 
local Improvement fund for said local Improvement district of said city for 
ail sums of money to be paid to said parties of the flrst part under this con- 
tract, and said parties of the flrst part herein agrée to reçoive and accept 
sald local Improvement bonds for ail sums of money which tbey are to receive 
from said party of the second part under this contract." 

The bond provided : 

"If the sald contractors Eector & Daly shall well and falthfully perform 
ail of the covenants and conditions In said contract mentloned and shall pay 
ail clainis for labor and work or material on account of subcontractors, ma- 
terialmen, laborers and niechanlcs furnlshing labor and material under sald 
contract, then this obligation shall be void, otberwise to remain in full force 
and effect." 

The contractors, Rector & Daly, arranged with the Vancouver Trust 
& Savings Bank, about the time of beginning the performance of the 
contract, for money to carry it on. They assigned to the bank their 
rights under the contracts with the city, giving the bank an order upon 
the city for the bonds to be issued. The bank was to advance money as 
the work progressed upon the estimâtes of work done, from which 
the amount earned coukl be computed. The admitted payments in 
question exceed the amount claimed by the plaintiff in its suit against 
the défendant sureties. Thèse payments were made by checks of 
Rector & Daly against their gênerai account in the bank; but it is 
shown in the case of each check, except as hereafter pointed out, that 
the money with which the check was paid was obtained upon notes giv- 
en the bank by Rector & Daly. Thèse notes were secured, collaterally, 
by the assignment of the rights of Rector & Daly against the city under 
the contract made with it. This collatéral was never redeemed. Bonds 
of the city were turned over to the bank under the assignment in an 
amount in excess of the payments made to plaintiff. Upon each oc- 
casion when a note was given to the bank, the account of Rector & 
Daly was either overdrawn or had a comparatively small balance. Up- 
on each occasion the note and the crédit given by the bank exceeded 
the amount of the check paid out of such crédit. Upon the présenta- 
tion of one of thèse checks payment was refused and the proffered 
note not accepted until additional security, consisting of a sight draft, 
was given. Nothing was ever realized upon this draft. 

One of the checks, amounting to $859.90, was given at a time when 
the account was overdrawn $2,565,45. Before the check was cashed, 
the bank took a note of Rector & Daly for $2,079.40, and to secure it, 
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an estimate, under the assignment, upon the work Jn question, of 
$574.20, and estimâtes under other contracts which Rector & Daly 
had with the city of $990.40, and $514.80. If only $574.20 of this créd- 
it be allowed défendants, yet with the other checks given, where the 
notes were not complicated with other securities than that upon the 
work in question, the crédits would still exceed plaintifï's asserted 
claim. Rector & Daly, during the period in question, gave the bank 
other notes and made a great number of other checks and deposits 
upon, and in their gênerai account. 

The foregoing is sufficient to show the substantial identity of the 
money paid plaintiff with that realized by Rector & Daly under their 
contract with the city. Plaintiff contends that it was not realized from 
this work, that the money paid plaintiff was raised by Rector & Daly 
upon their crédit, and that no money was paid by the city until long 
after the payments to plaintiff. If such an exact identity in a fund 
were ever required, it would be seklom attained. If this money ad- 
vanced to Rector & Daly was not realized from this work, then Rector 
& Daly never obtained any money under it, yet they had and disburs- 
ed thousands of dollars advanced upon the obligations for that work 
and so realized under it. 

Plaintiff's statement concerning its contract with Rector & Daly is 
given by Captain Hackett, its manager, as follows: 

■■ "Now," he siiid, 'I wlll hâve to pay cash for this sand and gravel, and 
I wiuit it cheari." «nd I told hira I would «ive It to him cheap for cash, and 
it was agreed tliat Ue would pay cash for it, and 1 told Uini he could hâve the 
giavel for 80 cents n yard, delivered on the bank or in the bunkers at Van- 
couver, and sand for CO cents a yard, a very low priée. Then he wanted to 
know wliat he could Ret the rocU for, but as 1 was not in the rocli business 
,iud had noihing to do with the rock business. I called up Mr. Hume, wlio 
was the ajjent for the Riverslde Rock Company, and asked hlm vvhat I could 
L'et crushed rock for, in Vancouver. He said he could let us hâve crusned 
rock for >S;j cent.s. at tlie quarry, per yard, aud I told Mr. Rector that I 
would beat it there, and unload and deliver It at Vancouver for 40 cents 
per yard, wlileh would make it $1.25 a yard. * * * Along some time lo 
Juiie, lie stated that he wanted us to deliver him sonie crushed rock, I thlnk 
(il! l'onrth l'iain avenue and B street. and that he would be ready for rock 
at any time. so I called Mr. Hume to find out vvhen he could make dellveries 
to us on the l)arges, and Mr. lluuie wanted to know where we were golng 
to Kot our money for this crushed rock. * * * I called Mr. Hume, and we 
went over to Vancouver and saw Mr. Rector, and he .said that he could not 
pay cash for the crushed rock, but a.s soon as lie Rot hls money off of B 
street. wliy he would pay us for the crushed rock, nnd that he would hâve 
to ask us to wait l'or money until he did get his money from B street, and 
we asked hlm what snrcty we would bave if we waited for our money, and 
lie snid that he had a bond to the city to pay for ail labor and niaterlal, a 
trood bond, and mentioned who was on the boiul. Mr. Blurock and a man 
iiiimed Sparks. T think. and so, under (hose conditions, we thousht we were 
perfcctly safe in furiiishin? lilni the rock îuid waitiut: until he got liis money 
otf B street, so we began to make dellveries as soon as we could." 

The évidence shows that one check given plaintiff, marked "530 
yds. rock @ 1.25, 662.50," was credited in payment of crushed rock 
and not of sand and gravel. It is shown that, in gênerai dealings be- 
iweeii plaintiff and Rector & Daly, checks had been so marked as in- 
dicating that of which they were payment. Later one of the checks 
in question was transmitted to plaintiff with a similar notation on its 
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face. Plaintiff, realizing that an application was intended by Rector 
& Daly, called Rector up on the téléphone and objected, claiming that 
payments should be upo'n the sand and grave! account. Rector was 
evidently evasive in his answer to the objection and, making due al- 
lowance for the interest of the witnesses, I am unable to find that 
Rector consented to a change in the application of the payment. 

Capt. Hackett, manager of the Columbia Digger Company, testifies 
that the payment was applied to the sand and gravel account. The 
plaintiff did not object to the payment being made by check, but only 
objected to its being apphed in payment for the crushed rock. 

[11] Rector & Daly had a right to make application of this pay- 
ment and, in the manner indicated, had donc so. This operated in- 
stanter to discharge the liability of the sureties pro tanto and, while 
plaintiff and Rector & Daly might thereafter, as between themselves, 
change the application of such payment, it would not operate to revive 
the extinguished obligation of the défendants. 32 Cyc. 14, 170el, and 
171. A short time before Rector & Daly abandoned the contract to the 
sureties, plaintiff refused to surrender one of the barges of rock, now in 
suit, until $1,000 was paid, for which amount one of the checks in 
question was given. This alone is sufficient to show that it should be 
applied in part payment of this account. 

While not entirely satisfied upon the question of whether there was 
an actual appropriation by plaintiff of the checks in payment of what 
plaintiff refers to as "sand and gravel account," in view of the con- 
clusion reached, a finding upon the question is deemed not necessary. 
While witnesses for the plaintiff testified to such appropriation, the 
fact that plaintiff did not produce its books ; that a statement rendered 
by it, purporting to be of the account and admitted in évidence, did not 
show such application; that this statement was rendered for $158 in 
excess of the amount now claimed, occasioned by the fact that an ap- 
plication of ail of thèse crédits in p£^yment of the sand and gravel ac- 
count would overpay such account, if one were kept separately, to that 
extent — tends to render doubtful the question of any such actual ap- 
plication. 

While not altogether f ree from doubt, there is less question under the 
testimony concerning whether plaintiff knew that the payments in 
question were, in fact, realized under the contract with the city. Capt. 
Hackett testifies he did not know the payments were from the B street 
improvement. Rector testifies that he was not told of it. This war- 
rants a finding that he did not know, in spite of the fact that generally 
payments are made upon such contracts as the work progresses; that 
certain checks were post dated ; that a part of them were marked for 
crushed rock; and that, as explained by him in his testimony, the 
agreement was that the rock would be paid for as soon as Rector & 
Daly got their "money off of B street." Knowing thèse things would 
doubtless constitute reasonable grounds for belief upon his part that 
such payments were from that source, and was enough to put him up- 
on inquiry as to the source from which they were derived; but they 
are not enough to warrant a finding of actual knowledge on the part 
of Capt. Hackett in the face of the positive testimony of himself and 
Rector. 
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[12] The gênerai doctrine is that: 

"The debtor has a right, If he pleases, to make the appropriation of pay- 
ments; if he omits it, the créditer may make It; if both omit It, the law 
wUl apply the payments, aecording with its own notions of justice." United 
States V. KIrkpatrick, 9 Wheat. 720, 737 (6 L. Ed. 199). 

In Crâne v. Pacific Heat & Power Co., 36 Wash. 95, 78 Pac. 460, 
it was held : 

"Where a surety company guarantees the falthful performance of a school 
building contract, pursuant to the statute, for the beneflt of laborers and ma- 
terialmen, and the contractor pays the money received from the school dis- 
trict to a party vvho furnished material for the building, and to whom the 
contractor was indebted, also upon an older unsecured account, the surety Is 
not bound by an application of the school money to the old account, but Is 
«ntitled to bave the same applied on the school contract in discharge of its 
liabillty." 

In so deciding, the Washington court cited with approval the fol- 
lowing from Merchants' Ins. Co. v. Herber, 68 Minn. 420, 71 N. W. 
624: 

"It is true, as a gênerai proposition, that a surety cannot direct the appli- 
cation of paynsents made by his principal, and Is bound by any application 
made by the principal and créditer, or either of them. • • • This rule, 
as thus broadly stated, applies to cases only where the principal makes the 
payment from funds whlch are his own, and free from any equity In favor 
of the surety to hâve the money applied In payment of the debt for which 
he is liable. Hence, where the spécifie moneys paid to the creditor, and ap- 
plied on a debt of a principal for which the surety is not held, are the very 
moneys for the collection and payment of whlch he Is obligated to the créd- 
iter, he is not bound by such application, and is equitably entltled to bave 
the moneys applied to the payment of the debt for whlch he is surety, unless 
the creditor can show that he has a superior equity to hâve them applied as 
they were applied. The adjudged cases are not harmonlous on thIs proposi- 
tion, but auy attempt to hère cite and analyze them would be unprofltable. 
Many of them which are apparently confllctlng may be reconclled by ob- 
serving the distinction between payments made from funds whlch were the 
absolute property of the principal and those made from funds affected by an 
equity in favor of the surety. Upon principle we hold that the proposition 
we hâve stated Is correct." 

The Washington court, after making the foregoing quotation, held 
that the amounts owing by the school district on the contract — 
"were the moneys for the collection and payment of whlch the surety was 
obligated * • • to the creditor and the surety Is not bound by such ap- 
plication." 

The foregoing décision was made upon demurrer to the answer of 
the surety, in which answer it was alleged that the creditor knew the 
source from which the money paid was realized, but the décision is not 
placed upon that ground. Justice, then Judge, Lurton, in a somewhat 
similar case says : 

"Neither does the fact that the oflîcials recelvlng the payment were aware 
of the source of the money appear to bave been regarded as material." First 
Nat'l Bank v. Nat'l Surety Co., 130 Fed. 401, 408, 64 C. C. A. 601, 608. 

[13] It is the contention of plaintiff that the money, when received 
by Rector & Daly, became absolutely theirs, freed from any equities 
whatever on the part of the sureties, and that for the court to appro- 
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priate it to the payment of the sureties' obligation would be an ex- 
trême and wholly unwarranted application of the trust fund doctrine. 

In this circuit the rule is laid down as denying a gênerai lien upon 
the assets of a trustée. Spokane Co. v. First Nat'l Bank, 68 Fed. 979, 
16 C. C. A. 81. Though that case was one where the owner was seek- 
ing to impress a trust, yet the principle is not unlike where one with an 
equity seeks to do so. In that case it was said : 

"ïhe uewer and more équitable doctrine permits hlm to recover it from any 
one not an Innocent purciiaser, and in any shape into vvliich it may liave been 
transuiuted, provided lie can establish the fact that it is his property or the 
proceeds of his property, or that his property has gone into it and remains 
in a mass from which it cannot be distinguished." 68 Fed. 9S0, 16 O. C. 
A. 83. In re GasUill et al. (D. C.) 130 Fed. 235. 

The plaintiff in this case does not occupy the position of an in- 
nocent purchaser. The want of knowledge may strengthen an existing 
equity, but it does not create an equity. Speaking generally, the debt- 
or is given the right to make application of payment because the mon- 
ey is his, and it is only équitable that he should do so; but, if the 
debtor makes no application, the créditer is permitted to make it, not 
on account of any equity, as to its application, in him, for, as yet, the 
money has not become entirely his, but on account of an artificial rule 
in the interest of simplicity and certainty. If neither the debtor nor 
the créditer make an application, the court will do so and, in the ab- 
sence of other equities, will apply it to the debt the debtor had most 
interest in discharging, which doctrine is itself a récognition that the- 
controlling equity is that of the debtor. 

It is contended that the sureties had no equity in this money. The 
rule has been laid down in this circuit, under a statutory bond, sim- 
ilar to the one in question, that the materialman has a lien (an équitable 
lien) upbn the funds in the hands of the city, not limited to the per- 
centage retained under the terms of the contract, and that the surety 
who, upon the failure of his principal, discharges the claim of the ma- 
terialman has a like lien by subrogation, superior to that of his prin- 
cipal's assignée. First Nat'l Bank v. City T. S. D. & S. Co., 114 Fed. 
529, 52 C. C. A. 313; Ilenningsen v. U. S. F. & G. Ce, 143 Fed. 810, 
74 C. C. A. 484. This is but another way of stating the rule laid down 
by the Washington court that the money to be paid under the contract 
was the very money the payment of which to the laborers and ma- 
terialmen was secured by the bond. If the surety has such a lien upon 
the money in the liands of the city, he must retain such lien or equity 
in the money as far as it can be clearly traced, which the courts will 
protect until it is borne down by some other superior equity, and in 
a case of the character wliere, upon principles analogous to those con- 
trolling the marshaling of securities, the créditer may not realize upon 
such security and, over the objection of a bondsman having a potential 
equity in such security, apply it to an unsecured debt, depriving the 
bondsman of aîl benetit from it and hold said bondsman for the se- 
cured debt. 

[14J Hackett, the manager of plaintiff, testifies that his arrangement 
with Rector was that the plaintitï was to be paid cash for sand and 
gravel, and that it was to be paid for the crushed rock "as soon as he 



OOLUMBU DIQGEE 00. V. BŒOTOB 831 

(Rector for Rector & Daly) got his money oflf of B street," and that he 
(Hackett) "did not suppose he wouîd get it until it was completed." 
Cash was not paid for the sand and gravel as it was delivered. 

"As soon as he got his money" means "immediately upon getting 
the money." 1 Words and Phrases, p. 527. It does not mean "as soon 
as he got ail his money." It means no more than to say "as soon as 
he got money," "the money," or "sufficient money." There was noth- 
ing in the circumstances to warrant the inference that the entire con- 
tract would hâve to be completed before any money was paid on it, 
more than to suppose that it would be paid for as the work progressed, 
and especially would this be true after the receipt by the plaintiff of the 
first check marked "crushed rock." The presumption would follow 
that, the contract being that it was to be paid for as soon as the money 
was received under the contract with the city, that was the source 
from which the payment, by the marked check, was being made. If 
plaintiff was mistaken, both in supposing that the money would not be 
paid until the completion of the contract and in not understanding that 
the payments made came "off B street," it was a mistake for which 
the defendant-sureties were in no way responsible; and, whether pay- 
ments from this source were diverted from that part of the account 
to which it was understood they would be applied, intentionally or mis- 
lakenly, it is nothing for which the sureties were responsible. This 
being the contract which plaintiff made and to secure the performance 
■of which the bond was given, and it being in substantial accord with 
what the courts hâve held to be équitable under such circumstances, 
there would be no authority in the principals to that contract to change 
it so manifestly to the sureties' disadvantage, without releasing them, 
to the extent of the diversion. What the principals could not do direct- 
ly they should not be allowed to do indirectly. 

In First National Bank v. City Trust, Savings Deposit & Surety 
Co., 114 Fed. 529, 52 C. C. A. 313, the Circuit Court of Appeals for 
this circuit, upon the question of the right of subrogation of the surety 
to a lien upon the money held by the city to pay for work under a 
contract, declined to acknowledge as controlling the décision of the 
Suprême Court of the state of Washington. Dowling v. City of Se- 
attle, 22 Wash. 592, 61 Pac. 709. The Circuit Court of Appeals held 
that it was bound by a contrary doctrine. Prairie State Nat'l Bank 
v. United States, 164 U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412. _ Un- 
der such circumstances, the court found the case to fall within an 
-exception to the gênerai rule, which rule would render controlling the 
state's décision on a question as to the public policy of the state. 

The Suprême Court has recently held that bonds of the character 
-in question are affected by a public policy : 

"The public is eoncerned, not merely because laborers and materlalmen 
■{beiug without the beueflt of a mechaulc's lien lu the case of public buildings) 
would otherwise be subject to great losses at the hands of insolvent or dis- 
honest contractors, but also because the security afïorded by the bond has a 
substantial tendency to lower the priées at which labor and materlal wlU be 
furnished, because of the assurance that the claims will be paid." Equitable 
Surety Co. v. United States, etc., 234 U. S. 448, 34 Sup. Ct 803, 58 L. Ed. luUi, 
^eclded June 8, 1914. 
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[15] The State has power to regulate rights in its soil; to give a 
lien for labor and material entering into an improveraent ; to deny a 
lien where the soil is that of a municipal corporation ; in such case to 
provide a bond in the place of the lien; to déclare the purpose and 
effect of such arrangement and the equities and rights growing out 
of it. 

[16] While the question of the superior right or equity involved 
may be said, speaking broadly, to be one of gênerai law which the féd- 
éral court will décide for itself, despite the holding of the state court, 
yet such statutory bonds affected by such public policy, the rights and 
equities incident thereto are likewise so affected ; and, while the déc- 
laration of the highest court of the state concerning such rights, equi- 
ties, and poHcy may not involve the construction of a state law, in the 
sensé of its literal interprétation, yet it is considered that such décision 
is entitled to more than ordinary considération, if it is not absolutely 
controlling, where, as hère, it is not directly opposed to any higher 
fédéral précèdent. The rule is stated as f ollows : 

"Questions of publie policy, as affecting ttie liabllity for acts done or upon 
contracts made and to be performed, wlthin one of the states of the Union — 
wlien not eontroUed by the Constitution, laws, or treaties of the United 
States, or by the principles of the commercial or mercantile law or of gên- 
erai jurisprudence, of national or universal application — are governed by the 
law of the state as expressed In its own Constitution and statutes, or de- 
clared by Its highest court." Hartford Fire Ins. Oo. v. Chicago, M. & St. P. 
Ry., 70 Fed. 201, 17 C. C. A. 62, 30 L. R. A. 193, afflrmed 175 U. S. 91, 20 
Sup. et. 33, 44 L. Ed. 84. 

The authorities are not uniform upon the questions involved in this 
case. Thacker v. Bullock Lbr. Co., 140 Ky. 463, 131 S. W. 271, and 
People V. Powers, 108 Mich. 339, 66 N. W. 215, are décisions directly 
opposed to the conclusion reached, but the weight of authority sup- 
ports it. Many of the cases which bave been cited are not to the con- 
trary, as appears upon a careful examination. 

In Grafton v. Reed, 34 W. Va. 172, 179, 12 S. E. 767, 769, relied 
apon by the plaintiff, the court held that the sureties for the year 1879 
could not object to the application of payment made by the plaintiff — 

"unless they had satisfactorily shown that the money with which said re- 
celpts and vouchers (the crédits) were procured was money collected on tas 
tickets, licenses, etc., which went Into his hands for the year 1879, or that 
the plaintiff was informed as to the source from which the money was de- 
rlved with which said vouchers were obtalned." 

This is far from holding that both the source of the crédit must be 
shown and that the plaintiff knew of its being so derived. 

In Schwartz v. Gerhardt, 75 Pac. 698, 44 Or. 425, it was held that 
a trust fund does not lose its identity though the money changes sem- 
blance, and in whatsoever f orm it may haye assumed a trust still at- 
taches, whether it remains in the hands of an original trustée, or goes 
into other hands, especially if the other has taken with knowledge of 
the trust relation. 

The détermination reached in défendants' favor finds support in the 
following cases: United States v. January, 7 Cranch, 572, 3 L. Ed. 
443 • Jones v. United States, 7 How. 681, 12 L. Ed. 870; United States 
v. Kirkpatrick, 9 Wheat. 170, 171, 6 L. Ed. 199. 
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CHASE & BAKER CD. v. NATIONAL TRUST & CRE3DIT CO. 

(District Court, N. D. Illinois. June 26, 1914.) 

No. 50. 

\. Banks and Banking (5 86*) — Oeganization — Ptjbpose — Discountino Ac- 

C0UNT8 AND OOMMEBCIAL PAPBE "BaNKING BUSINESS." 

Dlscountlng accounts and commercial paper is not exclusively a bank- 
Ing functlon or business, where the corporation uses Its own funds for 
such purpose, since the banking business in whlch an ordinary Illinois 
corporation may not engage involves the receipt of deposits from cus- 
tomers and the use of money so obtained for banking purposes. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dlg. § 218 ; 
Dec. Dig. § 86.*] 

2. Corporations (§ 387*) — Ultea Vises Acts — Effect. 

Where complainant sold certain accounts at a discount to a crédit Com- 
pany guaranteeing payment thereof, complainant having power to sell, 
defendant's act in buylng the accounts, even if ultra vires, could not re- 
invest complainant vi'ith title to the accounts so as to entltle it to recover 
them, since, if défendant was powerless to hold them, the state only could 
call it to account 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. |§ 1548-1553; 
Dec. Dig. § 387.*] 

S. ASSIGNMENTS (§ 16*) — AcCOTJNTS — COtLATEBAL — ExECUTED TRANSACTION. 

Where complainant asslgned certain accounts to a crédit company un- 
der an agreemeut by which complainant guarariteed payment, 20 per cent 
of the purchase price belng retalned as security, not for the performance 
of complainant's guaranty, but for the obligations of thè debtors owing 
the accounts assigned, the assîgnment, except as to complainant's obliga- 
tion to guaranty, was an executed one. 

[Ed. Note. — For other cases, see Asslgnments, Cent Dig. § 24; Dec. 
Dlg. I 16.*] 

4. tJsuBY (§§ 92, 115*) — FoEM or Transaction — Recoveby of Collatéral — 

Payment of Debt. 

A court of equity will not be frustrated in ascertalnlng the real Inten- 
tion of the parties to make a usurious loan by the fact that paroi proof 
thereof would coiiiradict the wrltten évidence of the apparent transaction ; 
but, if it appears that the real intent of both parties v^as to make a usuri- 
ous loan, then, so far as the transaction is stlU executory, the debtor may 
recover his collatéral on payment of the debt wlth légal interest. 

[Ed. Note.— For other cases, see Usury, Cent. Dig. §§ 191-193, 196, 326 ; 
Dec. Dig. §§ 92, 115.*] 

5. Sales (§ 3*) — Assîgnment Distinguished. 

A contract provlded that défendant, In considération of $1, agreed to 
buy from complainant ail acceptable accounts tendered to it and pay 
therefor the face value thereof less specifled discounts, depending on the 
number of days the accounts were to run, etc., complainant to act as de- 
fendant's agent wlthout compensation or costs, to collect and recelve pay- 
ments, and to hold the same in trust and pay over the same to défend- 
ants, complainant guaranteeing the payment to défendant or its assigns 
of ail accounts purchased and within flve days after receipt of wrltten 
request to do so, to repurchase at thelr face value ail accounts in de- 
fa ult or agalnst insolvent debtors, etc. Jleld, that the transaction on its 
face was a sale and assîgnment of the accounts and not an agreement for 

*For other cases see same topic & \ nvmbeb in Dec. & Am. Dtgs. 1907 to date, & Kep'r Indexas 
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the loan of money, the sale and guaranty being separate and distinct con- 
tracta, the former being executed and the latter executory. 

[Ed. Note.— For other cases, see Sales, Cent Dig. gf 6-19; Dec Dlg. 
«3.»] 

6. UsuKT (§ 72*) — Salb or Accounts — Séries of Transactions. 

Though an original agreement by which défendant bound Itself to pur- 
chase such accounts as complalnant offered to It, complainant guarantee- 
Ing the accounts and défendant retainlng 20 per cent, of tbe purchase 
prlce as collatéral to the debtor'a obligation to pay, was regarded as an 
agreement to make such loans as complalnant mlght require and for 
which it could glve the collatéral specifled, It would not make an entire 
séries of such transactions a single one, but for the purpose of determln- 
ing whether they were usurious each loan must be considered separately. 

[Ed. Note. — For other cases, see Dsury, Cent. Dig. § 147; Dec. Dig. 
I 72.»] 

7. OsuKY (§ 102*) — Usurious Transaction — Bxecuted Contract. 

An executed transaction cannot be opened for usury under the rule 
that usurious interest actually paid on a completed transaction must be 
deemed to hâve been voluntarily paid, and Is not recoverable. 

[Ed. Note.— For other cases, see Usury, Cent. Dig. |§ 197, 241, 242, 244- 
258 ; Dec. Dlg. § 102.*] 

8. Corporations (§ 385») — Powers — Ultra Vires Acts — Bxecuted Transac- 

tion. 

Ultra vires Is not ground for reopening a completely executed trans- 
action. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §S 1545-1547 ; 
Dec. Dig. § 385.*] 

9. CoEPOKATioNS (§ 487*) — Ultea Vibks Loans — Bepatment of Principal 

AND liKGAL INTEEKST. 

Though a loan made by a corporation Is ultra vires, repayment of prin- 
cipal and légal Interest by the debtor is a prerequlsite to a suit to recover 
coUaterals. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. |§ 1893-1898 ; 
Dec. Dig. I 487.*] 

10. Usury (§ 95*) — Usurious Loan — Becovbrt or Collaterals — Patment of 
Debt and Leoal Interest. 

Though a loan Is usurious, repayment of principal and légal interest by 
the debtor Is a prerequlsite to a recovery of collaterals. 

[Ed. Note.— For other cases, see Usury, Cent Dig. §g 198-202 ; Dec. Dig. 
$ 95.*] 

In Equity. Suit by the Chase & Baker Company against the Nation- 
al Trust & Crédit Company. On motion to dismiss bill. Leave grant- 
ed to complainant to amena, in defaûlt of which the motion granted. 

The following is a copy of the contract in question: 

This agreement made this day of 19.., at Chicago, 111., by 

and between of herelnafter called First Party and the National 

Trust & Crédit Company, Chicago, herelnafter called Second Party, witness- 
eth ; That, for one dollar ($1.00) and other good and valuable considérations, 
each to the other paid, reeeipt whereof is hereby acknowledged, the parties 
hereto hâve agreed and do hereby agrée as follows : 

First. That sald Second Party shall buy from sald First Party ail accepta- 
ble accounts, tendered to It by sald First Party (it being understood that there 
Is nothing in this Contract that can be construed to obligate the First Party 

*For other casea se« aame topic & i nvmseb in Dec. & Am. Digs. 1907 to date, & Rep'r IndezM 



CHASE A BÀKEB OO. V. NATIONAL TBUST A OBBCIT OO. 88* 

to sell aceouuts to Second Party unless It désires so to do), and pay therefor 
the face value thereof, less the following discounts: 

^One per cent on Accounts that are paid wlthin flfteen days ; 

Two per cent, on Accounts that are pald withln thirty days ; 

Three per cent, on Accounts that are pald wlthin sixty days ; 

Four per cent, on Accounts that are paid wlthin ninety days ; 

Five per cent, on Accounts that are pald wlthin. .one hundred and twenty days; 

Six per cent, on Accounts that are pald wlthin one hundred and flfty days; 

Seven per cent, on Accounts that are paid withln . . one hundred and eighty days ; 
subject, however, to the terms of this and any subséquent wrltten agreements 
executed by the parties hereto; that the Second Party shall pay: 

Seventy-elght per cent, on thlrty day Accounts ; 

Seventy-seven per cent, on '. ... sixty day Accounts ; 

Seventy-six per cent, on ninety day Accounts ; 

Seventy-flve per cent, on one hundred and twenty day Accounts; 

Seventy-four per cent, on one hundred and fifty day Accounts; 

Seventy-three per cent, on one hundred and eighty day Accounts; 

upon delivery and acceptance of such accounts. The remalnder, less discount 
and déductions talien by the debtor, and exchange on checks, etc., charged by 
Chicago banlJS, sha'J be paid immedlately after the collection of the account 
by the Second Party; but no payment shall be made whlle any of said ac- 
counts are In default. 

Second. The First Party shall asslgn and dellver to sald Second Party ail 
accounts purehased, Includlng the right of stoppage In transltu and tltle to 
the merchandise named In the accounts, subject only to the rlghts of the 
purchaser therein. 

Thlrd. That the First Party shall act as the Second Party's agent, wlth- 
out compensation or cost, to colleet, and recelve In trust for sald Second 
Party and to transmit and dellver, on the day of the receipt thereof, the 
original checlss, drafts, notes and other remittances recelved by said First 
Party In payment of or to apply on accounts sold pursuant to thls agreement 
but in no event shall said trust funds be commlngled wlth the funds of said 
First Party; that the First Party shall cause such attention to be glven to 
the collection of sald accounts as the Second Party may requlre; that the 
Second Party has the rlght to termlnate this agency at any tlme for failure 
of the First Party to comply wlth the terms of thls agreement. 

Fourth. Sald First Party hereby guarantees the payment to the Second 
Party or its assigns of ail accounts purehased hereunder according to the 
terms thereof, and agrées that, wlthin five days after receipt of wrltten re- 
quest so to do, the First Party shall repurchase, at thelr face value, ail ac- 
counts in default or against Insolvent debtors and malxe payment therefor to 
said Second Party at its office in Chicago, 111. Immedlately after the pur- 
chase of every account hereunder, sald First Party shall make upon its books 
an entry showlng the sale of sald accounts to sald Second Party, and sald 
Second Party is hereby glven the rlght and privilège of audltlng the books 
and accounts, and of Inspecting the records of sald First Party, including ail 
correspondence relatlng to sald accounts, at any tlme that it may see fit 
so to do. 

Flfth. Sald First Party hereby appoints Melville N. Rothschild and John 
L. IJttle and each of them, attorney in fact, wlth power of substitution, to 
endorse the name of sald First Party upon ail notes, checks, and other forms 
of exchange received In payment on said accounts and to endorse ail blUs of 
lading and shlpplng recelpts relatlng to sald accounts. 

Sixth. That sald Second Party in making purchase of accounts hereunder 
relies upon the guarantees and covenants of sald First Party herein con- 
tained and upon the wrltten représentations made to It by sald First Party 
as to the financial responslbility of said First Party; that said wrltten rep- 
résentation heretofore made and that may hereafter be made are for the pur- 
pose of establlshlng tha crédit of said First Party wlth sald Second Party 
80 that sale of accounts may be made hereunder. 

Seventh. Tha.t sald First Party shall exécute and deUver to sald Second 
Party or its assigns, any document necessary or propet to carry Into effect 
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this contract and shôùld sald Second Party employ counsel or cause légal ac- 
tion to be instituted to enforce the payment of any of said aocounts, or any 
part thereof, then and in either ease, said First Party sliall immediately pay 
to said Second Party or its assigna, ail court costs, expansés, attorney's and 
stenographer's fées which may be by It expended in such proceedings: 

In witness wàereof the said First Party has hereunto set its hand and seal, 
and said Second Party bas caused thèse présents to be executed by its Prési- 
dent and Secretary, and its corporate seal to be liereto attached. 

[Seal.] 

Secretary. [Seal.] 

National Trust & Crédit Company, 
Attest By 

Secretary. Président. 

Guarantee and Walver. 

, For One Dollar ($1.00), and other good and valuable considération, receipt 
whereof from the National Trust & Crédit Company is hereby acknowledged, 
we, and each of us, hereby guarantee to the said National Trust & Crédit 
Company and its assigns, the full, prompt and falthful performance of the 

foregolng contract, and every provision and condition thereof by and 

we, and each of us, hereby waive notice of any breach of said contract or 
any provision thereof by said First Party and we also waive notice of ac- 
ceptance of this guarantee by the National Trust & Crédit Company. 
In witness whereof, we, and each of us hâve hereunto set our hands and 

seal this day of Month, 19... 

[Seal.] 

[Seal.] 

Witness [Seal.] 

i [Seal.] 

[Seal] 

Number 

Certlfleate of Indebtedness. 

This Is to certify that the persons named below are indebted to the under- 
slgned in the sums set opposite thelr respective names, for goods sold and de- 
livered. 



Date of Bill 



Debtor 






""oh 



''^W 






^ 



Address 



Âmount 



Term» 



Dated at this day of 191. . 

For and in considération of the sum of Dollars, ($ ) to the un* 

dersigned In hand paid, the receipt whereof is hereby acknowledged, the un- 
dersigned hereby sells, assigns and transfers to National Trust & Crédit Corn- 
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pany, a corporation, ail rlgbt, tltle and Interest in and to the contracts and 
open accounts above named, including the rlght of stoppage In transitu, and 

the invoices wMcti amount to Dollars ($ ) are herewith delivered 

to National Trust & Crédit Company at Chicago, Illinois. The underslgned 
guarantees that the balances due on said contracts and open accounts are 
correctly set out In the above schedule tbereof, and that fuU dellveries bave 
been made on ail sald contracts and open accounts in accordance with the spéci- 
fications of the buyer; that there Is no contra account against any of them, 
that the amounts due on said contracts and open accounts, as set out In said 
schedule, are not disputed by the debtor, are not past due, that there are no 
off-sets against said accounts or any of them for freigbt, drayage or other car- 
rylng charges, commissions, damages or any other counter claims of any na- 
ture whatsoever, but the amount set out In each item of sald schedule is net 
and the payment of sald Item or items Is not contingent on the fulfiUment of 
any contract, past or future, and that entries bave been made on our books 
disclosing the absolute sale tbereof to National Trust & Crédit Company. 

In Considération of the premises aforesald and the furtber sum of One Dol- 
lar to the undersigned beretofore paid the underslgned hereby guarantees the 
payment In fuU to the National Trust & Crédit Company, its successors and 
assigns, of the above named contracts and open accounts in accordance with 
the terms Indicated and appearing tbereon. 

[Seal.] 

Aecepted at Chicago, 111., 191. . 

National Trust & Crédit Company 

By 

Its 

Culver, Andrews & King, of Chicago, 111., for complainant. 
John W. Creekmur, of Chicago, 111., for défendant. 

MACK, Circuit Judge. In this case, one who appears on the face of 
the papers to be a vendor and guarantor of open mercantile accounts 
and commercial paper at a discount greater than the légal interest rate 
is seeking to rescind the transactions and to recover back the accounts 
or the proceeds thereof on repayment of the purchase price with légal 
interest, on the ground that the transactions were ultra vires. 

The basis for the charge of ultra vires is that such sales, viewed 
from the standpoint of the purchaser, are discounts; that discounting 
is a banking function; that défendant, although empowered to pur- 
chase accounts, could not lawfully engage in the business of purchas- 
ing accounts because that is a banking business and corporations can- 
not be organized, under the gênerai incorporation act of Illinois, to do 
a banking business. 

There are several answers to thèse contentions : 

[1] First. Discounting accounts and commercial paper, while the 
proper function of a bank or banker, is not exclusively a banking opér- 
ation. The banking business in which an ordinary Illinois corpora- 
tion cannot engage involves the receipt of deposits from customers 
and the use of money so obtained for banking purposes. An individual 
or a corporation, using its own funds or moneys borrowed in the ordi- 
nary course of business for the purchase of commercial paper for in- 
vestment or other purpose, does not thereby engage in the banking 
business. Lending money is one of the most important banking func- 
tions. The Illinois act, however, clearly does not regard the prohibi- 
tion of doing a banking business as sufficient to prevent the organiza- 
tion of corporations to engage in the business of lending their own 
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capital ; in express terms ît forbids the création of corporations under 
the gênerai act for either purpose. 

[2] Second. But if this were a banking business, and if thèse deals 
were ultra vires, whatever défense the plaintiiï might hâve if sued on 
its guaranty, it could not rescind the executed sales or recover back 
collatéral security delivered by it to secure the obligations of its debtors 
sold by it and now due to the défendant. Plaintiff had power to sell 
even if défendant had no power to buy the accounts. Plaintiff does 
not thereby become revested with title to the accounts ; the title to the 
obligations had passed; if défendant is powerless to hold them, if it 
usurped powers not conferred upon it, the state alone can call it to ac- 
count. 

[3] There is nothing executory in the transactions except plain- 
tiff's obligation as guarantor, and that is not now sought to be en- 
forced. The collatéral held by défendant, 20 per cent, of the part pur- 
chase price of the accounts, is held as collatéral, not for plaintiff's guar- 
anty, but for the obligations of plaintiff's debtors, in which plaintiff, 
as vendor, no longer has any interest. 

B. But in the alternative plaintiff seeks an accounting on the charge 
that thèse apparent sales were, in fact, only devices or subterfuges to 
conceal loans ; that such loans were usurious ; that they were also ultra 
vires, inasmuch as défendant was not and could not be organized un- 
der the gênerai incorporation act to engage in the business of loaning 
money. 

[4] 1. A court of equity will not be frustrated in ascertaining the 
real intention of the parties to make a usurious loan by the fact that 
paroi proof thereof would contradict the written évidence of the ap- 
parent transaction; not only, however, must such proof be clear, but 
it must go to the real intent of both parties. If, in fact, both, parties 
intended a usurious loan, then, in so far as the transactions are still 
executory, the debtor may recover his collatéral on payment of the 
debt with légal interest. 

The ninth paragraph of the amended bill falls short however, of 
making any clear charges that both parties actually contemplated and 
made loans disguised as sales with guaranties; it merely gives plain- 
tiff's conclusion of law that the transactions amounted to loans. 

[5] If it is intended to charge that on the face of the documents the 
transactions were loans, then clearly the exhibits contradict the aver- 
ments. They clearly indicate an apparent intention to make an out- 
right sale of open accounts ; to permit a part of the purchase money to 
be held as security for the performance of the debtor's obligation ; and 
in addition, to guarantee the accounts sold. 

The décision in Re American Fiber Reed Co. (D. C.) 206 Fed. 309, 
affirmed in the Court of Appeals, that the transactions were loans, not 
sales, was based not merely on the documents but on an agreed state- 
ment of facts. Moreover, the documents are not identical with those 
in the présent case. Both courts emphasize the importance of a provi- 
sion deemed by them to indicate that the entire title to the accounts 
did not pass. This provision, that in case an account is not paid at 
maturity it shall be repurchased at the amount theretofore actually 
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paid thereon, about 75 per cent, of the face value, is replaced by the 
positive agreement to repurchase accounts sold at their full face value. 
So far as the apparent intention of the parties is thereby indicated, 
this provision négatives any possibility of an apparent intent to retain 
title to any part of the account. 

The sale and guaranty are separate and distinct ; the former is exe- 
cuted, the latter executory. While there is a conflict in the authorities 
as to whether one who sells commercial paper or open accounts at a 
discount greater than the légal interest rate and also indorses or guar- 
antees payment may défend on the ground of usury when sued on his 
conditional executory obligation, clearly usury, even if a shield against 
such liability, cannot be used as a sword to destroy the executed sale. 
Usury involves a loan ; an actual sale cannot be usurious. 

Leave will, however, be given to amend paragraph 9 of the bill so 
as properly to charge, if plaintiff be so advised, that the transactions 
were in fact usurious loans. 

[8, 7] 2. The original agreement under which défendant was to pur- 
chase such accounts as plaintiff offered it, even if proven to be only a 
subterfuge for an agreement to makc such loans as plaintiff might 
require and for which it could give the kind of collatéral specified, and 
the provision that 20 per cent, of the amount might be retained as col- 
latéral for ail the deals would not make the entire séries of transac- 
tions a single one. Each loan would hâve to be dealt with separately 
in determining the question of its usurious character and also whether 
it had been repaid. In so far as any transaction was executed by re- 
payment, it could not be reopened because of usury. The law is well 
settled that usurious interest actually paid on a completed transaction 
is deemed to hâve been voluntarily paid and is therefore not recovera- 
ble. 

[8-10] 3. Ultra vires no more than usury will justify the reopening^ 
of a completely executed transaction. In so far as any loan has been 
fully repaid, whether at a légal or usurious rate of interest, there can 
be no recovery. In so far as any loan is still outstanding, repayment 
of principal with légal interest is concededly a prerequisite, whether it 
be ultra vires or within the powers of the lender corporation and 
whether it be at a légal or usurious rate of interest. 

Leave will be granted to plaintiff to amend paragraph 9 in accord- 
ance with the views herein expressed within ten days. In default 
thereof , the bill will be dismissed. 
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In re COLONIAL MILL & LUMBER CO. 

(District Court, Dj. Connecticut. July 16, 1914.) 

No. 3027, 

Bankbtjptct (§ 184») — Transkeks — Validitt undke State Law. 

Claimant furnlslied lumber to a corporation, whlch was the sales agent 
of the bankrupt The corporation turned the lumber over to the bank- 
rupt to use In Its manufaeturing business, and claimant belng unable to 
procure payment because of the corporation's financlal condition, It was 
arrangea that claimant should order certain columns from the corporation 
to be dellvered In settlement of the claim for lumber. Claimant ordered 
200 columns, whlch the corporation ordered the bankrupt to manufac- 
ture and hold for delivery at clalmant's order. The columns were made, 
chargea to the corporation by the bankrupt, and In turn charged to 
claimant, but, with the exception of 55, were held by the bankrupt awalt- 
Ing clalmant's shipping orders, wlthout marks of any klnd to Indleate 
the passlng of tltle until they were attached at the bankrupt's plant as 
its property. Held, that the transfer as to the columns retalned was 
fraudulent In law, under Connecticut Sales Act (Pub. Acts 1907, c. 212) 
S 26, provldlng that when a person ha.ving sold goods continues In pos- 
session thereof, and sueh possession Is fraudulent in fact, or is deemed 
fraudulent In law, crédite rs of the seller may treat the sale as void, 
and hençe claimant was not entltled to recover possession from the bank- 
rupt's trustée. 

[Ed. Note.~For other cases, see Bankruptcy, Cent. Dig. |§ 275-277; 
Dec. Dig. § 184.»] 

In Bankruptcy. In the matter of bankruptcy prdceedings of the 
Colonial Mill & Lumber Company. Application by the Hotchkiss Bros. 
Company for the delivery of certain wooden columns in the custody 
of the trustée, alleged to belong to claimant. Pétition to review a 
referee's order denying the claim. Affirmed. 

Walsh & Hubbell, of Norwalk, Conn., for petitioner. 
Keogh & Candee, of South Norwalk, Conn., for trustée. 

THOMAS, District Judge. The Hotchkiss Bros. Company pre- 
sented its pétition to the référée, wherein it claimed title and posses- 
sion to 145 wooden columns in the custody of the trustée, which were 
inventoried as a part of the bankrupt corporation's estate. The réf- 
érée, after hearing had upon said pétition, denied the same, and the 
matter is now before the court on pétition for review of the referee's 
finding and order. 

The évidence discloses that the Colonial Mill & Lumber Company, 
the bankrupt, a corporation organized under the laws of the state of 
New York, was engaged in business in South Norwalk, Conn., where 
it maintained a mill and plant for the manufacture of wooden columns, 
while the Colonial Column Company, also a corporation organized un- 
der the laws of the state of New York, was engaged in business in 
New York City, making sale of columns which were manufactured by 
the bankrupt corporation at its South Norwalk plant. Both corpora- 
tions were controlled by practically the same interests; one Charles 

•For otber cases see same topic & S nithbeb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexas 
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V. D. Peak of Winsted, Conn., being the secretary and treasurer of 
each of the corporations. 

To avoid confusion, the Colonial Mill & Lumber Company, bank- 
rupt, will be referred to as the South Norwalk company and the Co- 
lonial Column Company as the New York company. 

The New York company took practically the entire output of the* 
bankrupt corporation's mill, although the South Norwalk company 
was allowed to fill orders for mill Work in South Norwalk, and a large 
portion of the material used by the bankrupt corporation in its mill 
was bought by the New York company and shipped in its name to 
the bankrupt's plant. Where the stock came from which was used 
to make the columns now in dispute, by whom it was shipped, or in 
whose name received is not, however, shown by the évidence. 

The Hotchkiss Bros. Company made two shipments of lumber to 
the South Norwalk mill on the order of the New York company, to 
whom it charged the same, one shipment being sent in December, 
1910, and the other in January, 1911. On July 11, 1911, the New York 
company owed the petitioner something over $500 on account of thèse 
shipments, but was unable to pay it. In order to reduce this indebted- 
ness the New York company agreed to rnanufacture for the Hotch- 
kiss Bros. Company 200 8''x8' columns at $2.10 each, and to set 
them aside as the property of the Hotchkiss Bros. Company and.hold 
the same awaiting shipping orders, with the understanding that it 
would receive crédit on its own account with Hotchkiss Bros. Company 
■ for the sum ôf $420 when the columns would be completed. The New 
York company shortly after directed the bankrupt corporation to man- 
ufacture the 200 columns for the Hotchkiss Bros. Company and hold 
them for that company until shipping instructions would be received 
from the New York company. 

The bankrupt corporation undertook immediately to manufacture 
the columns, so that on September 7, 1911, the New York company was 
able to and did write Hotchkiss Bros. Company that 160 of the col- 
umns had been completed and were ready for shipment and made re- 
quest for shipping directions. Four days later the New York company 
notified the petitioner by letter that the 200 columns ordered were 
ready and would be shipped upon receipt. of instructions from them. 
An invoice of the entire order of 200 columns was inclosed in the same 
letter to Hotchkiss Bros. Company, and the New York company 
charged Hotchkiss Bros. Company upon its own books with $420, 
and the latter in turn gave crédit to the New York company for a like 
sum on the lumber shipment accounts. 

In accordance with the method of dealing which existed between 
the South Norwalk company and the New York company (and that 
method applied in this case), when articles were manufactured and 
shipped from the mill, they were charged at cost of manufacture on the 
books of the Soufh Norwalk company to the New York company, and 
it in turn gave crédit upon its books for the cost price to the account 
of the South Norwalk company. The invoices were then sent to cus- 
tomers by the New York company, and, when it received payment for 
the same, it would in turn make payment to the South Norwalk com- 
215 F.— 41 
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pany. The method adopted, however, was purely a bookkeeping ar- 
rangement, the books of both concerns being kept in the office in New 
York City. AU bills, however, sent to purchasers indicated that the 
indebtedness was due to the New York company. 

Of the order of 200 columns made up for the Hotchkiss Bros. Com- 
pany, only 55 were shipped prior to attachments which were placed 
upon the plant of the South Norwalk company a short time before 
its adjudication in bankruptcy, which was on December 31, 1912, so 
that 145 of the columns were at that time in the mill where they had 
been stored on the second floor, awaiting shipping orders. They were 
not, however, labeled or tagged, nor was anything further donc to 
them, so far as physical appearances were concerned, to indicate that 
they were the property of the Hotchkiss Bros. Company or of any 
person other than the bankrupt concern. When the trustée was ap- 
pointed on January 24, 1913, he had them inventoried as part of the 
bankrupt's estate, and he now holds possession of them as trustée. 

So far as appears, the bankrupt never had any dealings with the 
Hotchkiss Bros. Company, ail transactions of the latter concern being 
had solely with the New York company through correspondence with 
its New York office; and, in the matter of the setting aside of the 
columns with a view of pTotecting it in its ownership thereto, the 
Hotchkiss Bros. Company left the same in the hands of the New 
York company. It would seem that no officer or agent of the Hotch- 
kiss Bros. Company had ever inspected or ever attempted to take pos- 
session of , or in any other way exercise dominion over, the 145 remain- 
ing columns after they had been completed. No évidence was intro- 
duced to indicate that the Hotchkiss Bros. Company knew of the 
exact location of the bankrupt corporation's mill or where the columns 
were actually located. 

The facts in the case are undisputed in so far as the leaving of the 
145 columns on the second floor of the South Norwalk mill is con- 
cerned. The petitioner says, however, that because it never had any 
direct business transactions with the bankrupt corporation, and had 
dealt only with the New York company, therefore the relationship of 
vendor and vendee did not exist between the petitioner and the bank- 
rupt corporation, and the mère fact that the 145 columns were allowed 
to remain in the mill should not be held a sufficient cause to deprive 
the petitioner of its right to title and possession of the columns. In 
other words, its claim is that the Connecticut rule, which is applied to 
cases where a vendor retains possession of personal property after a 
sale thereof, should not be applied in this case, as the cost of stock and 
expense of manufacturing the columns were paid by the New York 
company crediting the account of the bankrupt corporation with the 
cost of the columns a long time before attachments were brought or 
bankruptcy proceedings commenced; that the New York company 
was its vendor, and that there was in fact a complète and valid de- 
lîvery of the columns into petitioner's possession when the New York 
company had them set aside in the bankrupt's mill awaiting the con^ 
venience of the petitioner as to shipment. And petitioner quotes, in 
support of its contention, rule 2 of section 19, c. 212, of the Public Acts 
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of the State of Connecticut, passed in 1907, otherwise known as the 
"Connecticut Sales Act," which reads : 

"Where there Is a contract to sell spécifie goods and the seller Is bound to 
do somethlng to the goods, for the purpose of putting them Into a deliverable 
State, the property does not pass until sucb thlng be done." 

The rule which petitioner quotes can, however, throw no appréciable 
light upon the main point in this case, as it evidently was intended for 
no other purpose than to show that the buyer, under ordinary circum- 
stances, is expected to be ready to take over manufactured articles 
upon their completion. However, if this rule does in fact hâve any 
bearing upon the case, when one takes into considération section 26 of 
the same act, which reads: 

"Where a person havlng sold goods continues In possession of the goods, 
or of negotiable documents of tltle to the goods, and sucb rétention of pos- 
session lis fraudulent in fact, or is deemed fraudulent under any rule of law, 
s creditor or credltors of the seller may treat the sale as vold" 

— it will readily be seen that, by the adoption of the Sales Act, it was 
not intended to change the law of Connecticut relative to the rétention 
of possession of personal property by a vendor. 

There is a question as to what was the actual relationship existing 
between the New York company and the South Norwalk company, but 
whether ihe New York company occupied the position of an agent for 
the South Norwalk company in making the sale of the columns to the 
Hotchkiss Bros. Company (in which event the South Norwalk com- 
pany was an undisclosed principal), or whether the New York com- 
pany was in fact a vendee to whom the South Norwalk company sold 
the columns which it manufactured for the use of the Hotchkiss Bros. 
Company, is immaterial, as the resuit in this case must be the same in 
either event. 

If the New York company was merely the agent of the South Nor- 
walk company, then the South Norwalk company, as the undisclosed 
principal, was the actual vendor to the Hotchkiss Bros. Company, 
while, on the other hand, if the New York company was the actual 
purchaser of the columns from the South Norwalk company, and in 
turn sold them to the Hotchkiss Bros. Company, the South Norwalk 
company occupied the position of vendor to the New York company. 
So we find that the South Norwalk company was the vendor of the 
145 columns which it was holding awaiting shipping orders from the 
New York company when the attachments were made and bankruptcy 
proceedings begun, even though the Hotchkiss Bros. Company knew 
only the New York company in the transaction and supposée that it 
occupied the position of a vendor of lumber to the New York company 
in the first instance, and as a purchaser of the 200 columns from that 
corporation in the second instance. 

Whether there has been a change of possession of personal property 
f ollowing a sale in any case, so that the sale will be valid as agaiast 
the creditors of the vendor, is a mixed question of law and fact. 
After the facts are ascertained, the law détermines whether or not 
there has been a change of possession. Mead v. Noyés, 44 Conn. 4^. 
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So that the court îs now called upon to apply to the f acts în this case 
that rule of law which seenis' best suited to the occasion, and in dis- 
charging this duty the court must be guided by the décisions of the 
highest court of Connecticut. 

At the outset it becomes necessary to observe that there has been no 
rule of law more clearly expr'esse.d or more closely adhered to by the 
courts of Connecticut than in those cases where the vendor of persqnal 
property is permitted to remain in possession thereof , after sale made. 
This fact in itself is held to be such évidence of f raud, as against an at- 
taching creditor of the vendor, that, uhless there is a légal excuse shown 
to and approved by the court, the évidence becomes so conclusive that 
no amount of good faith on the part of the parties to the transaction 
will be sufficient to overcome the presumption of fraud. Greenthal 
V. Lincoln Seyms & Co. et al., 68 Conn. 384, 36 Atl. 813 ; Patchin v. 
Rowell, 86 Conn. 372, 85 Atl. 511. 

It is not enough that there was a formai change of possession of 
the property accompanying the sale, as the law requires an open, 
visible, and permanent change* of possession to make the sale good as 
against the vendor's creditors, except in those cases for which the law 
has specially provided. While the vendee may be in possession of 
property as between himself and the vendor, still his possession may 
not be sufficient to protect the property from the vendor's creditors. 
The rule which requires the vendee of personal property to take and 
retain the possession of it in order to protect it from the vendor's 
creditors is a rule of pôlicy as well as of évidence, and was extended 
from a mère rule of évidence calling it a "badge of fraud" only, and 
arbitrarily deiclared a matter of law, so that it renders the sale void as 
to creditors, notwithstanding the highest évidence of the honesty of 
the sale, because it has been thought better to take away the temptation 
to practice fraud than to incur the dangers arising from the facility 
with which testimony may be manufactured to show that the sale was 
honest. 

Our courts hâve said over and over again that: 
"The policy wMch dictâtes It (the rule) and the prévention at which It alms 
require Its rigld application to every case where there has not been an actual, 
visible, and continued change of possession." Norton v. DooUttle, 32 Conn. 
410. 

In the application of the rule the court must look beyond the 
good faith of the parties, or the secret technical f eatures of the 
transaction, so that "purchasers must learn and understand that if 
they purchase property and, without a légal excuse, permit the pos- 
session to remain in fact or apparently and visibly the same, or, if 
changed for a brief period, to be iii fact or apparently and visibly re- 
stored, and thereafter in fact or apparently and visibly continued as 
before the sale, they hazard its loss by attachment for the debts of 
the vendor, as still, to the view of thg' world and in the eye of the law, 
as it looks to the rights of creditors and the prévention of fraud," it 
is still the vendor's property. Norton v. Doolittle, 32 Conn. 41 1 ; Kirt- 
land V. Snow, 20 Conn, 23 ; Mead v. Noyés, supra ; HuU v. Sigsworth, 
48 Conn. 266, 40 Am. Rep. 167. 
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Applying this rule to the case in question, it is cleax that there was 
not such an open, visible, and continuée! change of the possession oi 
the columns as the law requires in order to hâve protected the peti- 
tioner's title thereto against either the attaching creditors or the trustée 
in bankruptcy. 

In arriving at this conclusion, the court is not unmindful of the 
equities which the facts of the case disclose in behalf of the petitioner, 
but there hâve been other cases in which the same rule was applied 
where thè equities were equally as strong, if not stronger, than in the 
présent case. Take for instance the. cases of Hull v. Sigsworth, 48 
Conn. 258, 40 Am. Rep. 167, and Shaw v. Smith, 48 Conn. at page 306, 
40 Am. Rep. 170; in the iirst of thèse cases the défendant was a farm 
hand and paying his employer, by a receipt for wages earned on the 
farm, $250 for a horse purchased by him from his employer. After 
taking possession of the horse, he still continued to work on the fairm 
for the vendor, keeping the horse in the stable thereon, where it had 
been kept by his employer for some two years prior to the sale, and 
f eeding it from his employer's hay and grain, for which he paid a week- 
ly allowance to the vendor eut of his wages ; the défendant exercised 
exclusive care of the horse, which was an unbroken coït, and broke it 
to harness, kept it shod, and at ail times after the sale the defendalnr 
claimed to own and be in possession of it. About two moriths after 
the sale, the horse was attached by one of the creditors of the vendor. 
Nevertheless, in rendering a décision against the défendant, the Su- 
prême Court of Connecticut, after referring to the continued use of 
the premises by the vendor, and the continued employment thereon 
of the vendee as his servant, the feeding by the latter of the horse 
from the stock of grain and hay belonging to his employer, has madfe 
use of the expression at page 266 of 48 Conn. (40 Am. Rep. 167) that : 

"To the world ail things remained unchanged, and it might well be pre- 
sumed that the continued aets of feeding, shoeing, and training, subséquent 
to the sale, were a part of the dutles incident to the continued service." 

Further along in the opinion of the case it is stated : 

"There was no visible change in the relation of each to the other; nor in 
that of either to the property." 

And: 

"The déclarations of ownershlp by the vendee, Including that made at the 
time of the attachment, must go for nothlng, because the apparently un- 
changed ownershlp by the vendor was a constant déniai of their truth, and 
as a matter of law bore them down. So must also his good falth, for, In the 
présence of the facts found, the law will not consider it" 

The Case of Shaw v. Smith was one where a party agreed to make 
for plaintiffs, for a specified sum, a complète set of spécial tools, suit- 
able only to the manufacture of a certain make of sewing machine ; 
payments to be made as the work progressed. When the maker had 
completed a part of the set of tools, and another part was nearly com- 
pleted, and still another part was in the rough, he became insolvent and 
made an assignment of his property to the défendant for the benefit 
of his creditors. At the time of the assignment, the plaintiffs had paid 
the makers $5,000 which was the entire coiitract price, although none 



■646 215 FEDEEAL EEPORTHU 

•oî the tools had in fact been delivered into their possession, the last 
payment being one of $500, and procured from them by the maker 
fraudulently representing that the entire set of tools was substantially 
completed. The plaintifïs having brought replevin for the tools against 
the maker's trustée in insolvency, and the case being reserved for the 
advice of the Suprême Court, it was held that where parties agrée 
that the title to chattels shall at once vest in the buyer, and the sale be 
complète as between the parties, yet the rétention of possession by the 
vendor of chattels leaves them open to attachment by the creditors of 
the latter, and that notwithstanding the maker of the tools in question 
did fraudulently represent to the buyers that the tools were substan- 
tially complète and ready for delivery, and that the buyers, trusting in 
the maker's représentations, paid the balance of the contract priée, 
still the plaintiffs were not entitled to judgment, as there was no such 
delivery of the chattels nor possession of them by the plaintiffs as 
would answer the law, which requires a change of possession in order 
to make a sale of chattels good, as against creditors of a vendor. 

Then, too, from another viewpoint of the présent case, one could 
easily get the idea that, when ordering the columns to be manuf actured, 
the petitioner was not altogether actuated by altruistic motives, but, on 
the contrary, thought by that method to secure to itself something valu- 
able as an offset to its claim with a concern which it believed to be in a 
shaky financial condition, and a reading of the correspondence which 
forms part of the évidence tends largely to confirm such idea. While 
no exception can be taken to petitioner's endeavor to obtain a settle- 
ment of its claim, one cannot help but marvel at the fact that the peti- 
tioner, a Connecticut corporation, engaged in business in Torrington, in 
this State, did not at the time take the précaution to obtain the ad- 
vice of some Connecticut attorney as to what the law required of a 
vendor and vendee of personal property, instead of depending, as it 
did, upon the New York company to advise and protect it in the prem- 
ises. By then neglecting to ascertain the requirements of the law in 
this respect, and by allowing the columns to remain in the possession 
of the bankrupt corporation for over a year after it knev? of their 
completion, the petitioner was guilty of such lâches as modify very 
materially any equities otherwise existing in its favor. ITie position 
in which the petitioner now finds itself is of its own making, and its 
loss is directly due to its failure to take the property out of the bank- 
rupt corporation's possession into its own. 

In view of the circumstances in the case and of the law as the court 
views it, the référée, by his finding and order, wherein he denied the 
petitioner's claim to the title and possession of the 145 columns held 
by the trustée in bankruptcy as part of the bankrupt's estate, committed 
no error, and the same is afïirmed. 

Decree accordingly. 
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WEEHAWKEN DRY DOCK CO. v. CITT OF NEW YORK et aL 
(District Court, S. D. New York. December 4, 1913.) 

COLUSION (§115*)— LlABILITT — CONTEACT WITH ClTY FOB USE OF SCOW. 

A flrm contracted with the city of New York to remove wltb its taga 
scows loaded with street sweeplngs and ashes by the street cleaning de- 
partment, and dispose of their contents. The scows were owned by the 
department, and the contractera were charged by the day for their use. 
In practice, when a scow was emptied, It was returned to a dump for 
reloading, and delivered to the Inspector in charge, and was then credlted 
to the contractors, until the tlme it was agaln taken out. Another con- 
cern also had the privilège of sorting the refuse after loading before the 
scow was delivered to the contractors for removal. Held, that after a 
scow was returned to an Inspector, and until it was again loaded and de- 
livered to the contractors, they were not responsible for its handllng, and 
that the city was alone Uable for damage caused by a collision between 
a loaded scow which had been removed from the dump by direction of 
the Inspector, and tled up outslde of another and a schooner lying at a 
wharf, against which the scow drifted after breaklng loose because of 
being Insufflclently secured. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 244-247 ; Dec. 
Dig. § 115.*] 

In Admiralty. Suit for collision by the Weehawken Dry Dock Com- 
pany against the City of New York, with Dailey & Ivins impleaded. 
Decree for libelant against the city. 

Peter Alexander and Allen S. Davenport, both of New York City, 
for Dailey & Ivins. 

Archibald R. Watson, Corp. Counsel, and George P. Nicholson, 
Asst. Corp. Counsel, for respondent, 

MAYER, District Judge. Libelant seeks to recover damages sus- 
tained by the schooner George Knapp by collision, on the evening oi 
May 11, 1911. On that day, the schooner was lying at the bulkhead 
between Seventy-Ninth and Eightieth streets, East river, in the bor- 
ough of Manhattan, city of New York, discharging a cargo of brick. 
She was headed downstream; her stern being a short distance below 
the southerly Une of Eightieth street. The city of New York owns 
the bulkhead at the foot of the latter street, and on the date above 
mentioned owned and operated a dumping board erected on the bulk- 
head, by which ashes and street sweepings collected by it, through its 
department of street cleaning, were deposited into vessels and con- 
veyed thence by the latter to various places for final disposition. On 
May llth the scow D. S. C. No. 36, owned by the city of New York, 
was lying under the dumping board, receiving cargo, and some time 
on the same day, the scow Bat, was brought there, empty, to take her 
place as soon as she was loaded. During the afternoon, the loading 
of No. 36 was completed, and at about 5 p. m., she was hauled out, 
the Bat was placed under the dumping board, and No. 36 was made 
fast to and outside of her. No. 36 was moved under the direction of 
the city inspector, who was in charge at that place, the actual hauling 

•For other cases see same toplc & § ndmbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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beingiperformed by men employed around the dump, under an agree- 
ment made with the city. The Bat was attached to the bulkhead with 
her own Unes, in the usual manner. No. 36, instead of running lines 
across the Bat to the dock, depended entirely upon the latter's lines. 
There is no wharf at the place in question, but simply a bulkhead 
running parallel with theçôutse of the river. Eightieth street is a 
Httle bélow the Gâte in direct Une with the current, and gets the 
full force of the Gâte tide. The ebb tide is strong, and it was not 
safe to leave No. 36 moored as she was. At about 10:30 p. m., during 
the ebb tide, under the additibnàl stràiii caused by her having No. 36 
loaded and attached to her, the Une between the up-river end of the 
Bat and the mooring post on the bulkhead parted. This allowed both 
vessels to swing off, and as they caught the tide crosswise, it parted 
one line after another, until the boats were cast adrift. Under the in- 
fluence of the tide, and by reason of their lines parting in the manner 
specified, the two scows swung completely around, and the stern of 
No. 36, which had been her up-river end, came into contact with the 
schooner George Knapp, and caused the injuries for the recovery of 
which this suit was brought. Both respondents admit that libelant is 
free from fault, and is entitled to recover the amount sued for, with 
interest. The Bat owed no duty to No. 36. It was the duty of the 
latter vessel to retain herself in her position, by running her, own 
lines to the wharf. In so far as she depended upon the lines of the 
Bat, she took the risk, and must make good the damages which were 
caused by her own fault. 

The suit was instituted against the city alone. The latter interplead- 
ed Dailey & Ivins, who were duly brought in by pétition. The city, as 
owner of No. 36, is primarily liable, and the real object of the litiga- 
tion is to détermine whether or not the city can impose its liability 
upon Dailey & Ivins. 

The city bases its contention upon the provisions of a certain con- 
tract entered into between it and Dailey & Ivins, for the removal of 
Street sweepings and ashes. This contract was dated in 1907, and be- 
came operative jn January, 1908. Dailey & Ivins maintain that they 
are not liable on two grounds : (1) At the time of the accident. No. 
36 was not under their control, but in the custody and under the con- 
trol of the city. (2) The colHsion was caused by the fault of the 
city and not through any fault on their part, and for that reason 
they can.not in any event be held responsible. In the contract above 
referred to, there is no provision respecting the status of the depart- 
ment scows, from the time they are returned empty by the contractors 
to the various dumping boards, and delivered to the city inspectors, un- 
til they are loaded and delivered by the city to the contractors' tugs, 
to be towed away and discharged, except in so far as the instrument 
itself , speaking of its gênerai purpose, says that it is for the removal 
by the contractors of vessels loaded with street sweepings and ashes 
from the various dumping boards, and the final disposition of theii* 
contents. 

Subdivision 3 of the contract, page 12, provides that the contractors 
are to receive at the water front dumps of the department of street 
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cleaning ail scows loaded with ashes, street sweepings and rubbish, 
and dispose of the mater ial on said scows. 
Subdivision 4, page 13, pro vides: 

"The contracter, tiiider this contract, is not to assort or plck over any llght 
refuse or rubbisli at the department dumps; but he shall receive and flnally 
dispose of ail such light refuse and rubbish as the person or persons, flrm or 
corporation, having the privilège of assorting and plcking over such light' 
refuse and rubbish shall deem unsalable." 

Subdivision 2, under the heading "Spécifications" in the contract, 
provides : 

"The contractor shall at ail tlmes be solely responsible for the safety of ail 
scows and other vessels while in hls charge, and shall, at his own cost and 
expense, keep in good condition and repair ail the said scows ; and ail the re- 
pâirs and altérations made necessary in said scows shall be made by the con- 
tracter under the supervision of the commissioner." 

It will be noted that there is no definite provision as to when a 
scow is "in charge" of the contractors. Ordinarily the property of 
one is deemed to be in charge of another when the latter is able to 
exercise control over such property, and hère it is clear that the con- 
tractors hâve no authority over the scows until their tugs arrive to 
tow the scows to the dumping grounds. Where, as hère, the contract 
is blind upon the crucial question in the case, "there is no surer way 
to find out what the parties mfiant than to see what they hâve donc" 
and the rule of practical construction, based, as it is, on good sensé 
and expérience, has usually been found of great value. Insurance 
Co. V. Dutcher, 95 U. S. 269, 273, 24 L. Ed. 410; Woolsey v. Funke, 
121 N. Y. 87, 24 N. E. 191. Upon this theory, the testimony of 
Messrs. Dailey and Lancaster was adduced and admitted. Lancaster 
has been in the employ of the city for 19 years, in the bureau of final 
disposition. He was an intelligent, clear-minded witness, thoroughly 
faihiliar with ail the workings of the department. His testimony was, 
in ail respects, in accord with that of Dailey respecting the practical 
construction of the contract by the parties, and also their opération 
under it during the five years of its existence. By the testimony of 
thèse two witnesses the following facts were established : The de- 
partment scows were not assigned to the contractors for any definite 
term, but by the day. The city charged the contractors $6 per day 
for each day, or any part of a day, commencing at 8 a. m. Ail scows 
which were returned empty to the department dumping boards be- 
fore 8 a. m. were marked discharged on the inspector's books. By 
this was meant they automatically went out of the employ of the con- 
tractor and were not charged against them again, until they went 
back into their service. Each of thèse vessels was in charge of a 
master, who was hired by the city, paid by the city, and over whom 
the contractors had no control, When a scow was returned empty 
by the contractors to a dumping board for cargo, she was delivered 
into the custody of the city, acting through its inspector, and the con- 
tractors had atsolutely nothing f urther to do with her, until she was 
reloaded and again tumed over to their tugs for removal. During 
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the intérim, she was in charge of the inspecter, with her own master 
on board, to look after her; was made fast to the city's wharf under 
the city's dumping board ; was loaded by persons over whom the con- 
tractors had no control; was shifted and made fast under the direc- 
tions of the inspecter; and her cargo was trimmed and sorted over 
by persons not in the employ of the contractors. 

There are two other facts proven in the case, which strongly sup- 
port the contention of the contractors. (1) The city entered into an 
agreernent with some party or parties, whereby the latter obtained 
the privilège of picking over the cargoes loaded upon the scows, and, 
as a part of the considération for this privilège, agreed that their em- 
ployés should do the actual hauling and shifting of the scows under 
the direction of the city inspecter. (2) If anything occurred while 
the scows were under the varions dumping boards, which required 
the assistance of tugs to shift them, or, in case of their springing a 
leak, to pump them out, the city hired tugs for that purpose and paid 
the tugs for the services so rendered. 

Subdivision 1 of the contract, page 17, provides as follows : 
"The above-mentioned priées or sums shall be the sole compensation for 
the work to he performed under this contract, and no claim shall be made by 
the contracter for any greater or extra compensation. ♦ • • " 

If the vessels, during the period referred to, were in the custody and 
care of the contractors, or under the contractors' control, the city 
certainly would not hire thèse tugs and pay for them. 

At the termination of the case, the question was raised whether 
or not it was a fault on the part of the contractors not to hâve re- 
moved No. 36 after her loading had been completed at 3 :30 on the 
afternoon of the day in question. The issue was not raised by the 
pleadings, and the city did not regard it as a fault at the time. On 
the contrary, it evidently recognized No. 36 as being in its own care 
and custody, for it paid the bill of the tug Automatic for putting her 
to a dock, after she had broken adrif t and injured the schooner. 
Further, the captain of the Bat says No. 36 was hauled out and made 
fast alongside of him at about 5 p. m., and her master went ashore 
for the night. On the évidence in the case it is fair to assume that 
the going ashore of the master of the scow shows it was well under- 
stood at the time that she would not be taken away until the following 
;norning. The contractors brought the Bat empty to the dump that 
day, and there is nothing in the contract which required them to tow 
away No. 36 until one of their tugs returned to this bulkhead. There 
is no provision in the contract requiring the contractors to move the 
scows within a Ijmited time, after they are loaded, and if there were 
any intention between parties tp limit or restrict that time, the instru- 
ment should say so in appropriate words. The court cannot read into 
the contract such a provision, especially in view of the practical con- 
struction which has been placed upon the contract by the parties them- 
selves. The, city, acting through its servants and employés, placed the 
boat in a dangerous position, improperly secured. That was the proxi- 
mate cause of the damage. 
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Assuming that the contractors were notified about 3 :30 in the after- 
noon that the scow was loaded, there is nevertheless no change in 
the situation. No doctrine of reasonable time can be invoked in this 
case either from the provisions of the contract or from the practice 
of the parties. 

We are not concerned hère with any question as to the proper per- 
formance of the contract by Dailey & Ivins, but only as to their 
responsibility and liability for the damage done. 

In view of the reasons outlined, it is unnecessary to consider the 
second ground upon which the contractors resist liability, but it may 
be remarked, in passing, that on either branch of the case, the city 
bas failed to sustain the burden of proof cast upon it. 

Libelant may bave a decree for the amount of its damages, witb 
costs, and the pétition of the city will be dismissed with costs. 



In re BUSHNÏÏLU 

(District Court, D. Connecticut July 9, 1914.) 

No. 3002. 

ï. Bankruptct (§ 346*) — Prefeeeed Claims — Taxes. 

Where a preferred clalm by a city and town agalnst a bankrupt for 
unpaid taxes Is supported by sworn valuations, nelther unjust nor Illégal, 
It must be allowed as preferred, as provided by Bankr. Act (Act July 1, 
1S98, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]) i 64a, wlthout 
référence to the hardship thereby occasioned gênerai creditors. 

[Ed. Note. — For other cases, see tiankruptcy, Cent Dlg. f 535; Dec. 
Dig. § 346.*] 

2. Taxation (§ 335*) — Assessments — Taxpateb — Estoppeu 

Where there is no compétent évidence on which to base a llnding that 
the assessed valuation of a bankrupt's property was either unjust or il- 
légal, the taxpayer is bound and estopped by his own statements In Ust» 
returned by him as to the nature, tltle, and value of his property. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 562; Dec. Dlg:. 
§ 335.»] 

In Bankruptcy. In the matter of bankruptcy proceedings of Henry 
E. Bushnell, bankrupt. Appeal by the City and Town of Meriden from 
a referee's order disallowing certain taxes and interest owed by the 
bankrupt and claimed to be due the city and town, under Bankruptcy 
Act, § 64a. Reversed. 

Geo. A. Clark, of Meriden, Conn., for town of Meriden. 
Alfred B. Aubrey, of Meriden, Conn., for city of Meriden. 
Wm. C. Mueller, of Meriden, Conn., for trustée. 

THOMAS, District Judge. The city of Meriden claims to be a> 
preferred creditor of the bankrupt, Henry E. Bushnell, for city taxes, 

*For otber cases see same topic & i numbbb la Dec. & Am. Digs. 19D7 to date, & Rep'r Indexes- 
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with întierest due and unpaid amounting on June 11, 1913, to $688.80 
for tjie years and in the amounts as f ollows : 

ïear. Assessment.' Tax. Interest. Total. 

1906 $0700 $73.70 $31.09 $104.79 

190T ti700 80.40 28.34 108.74 

1908 9975 79.80 22.54 102.34 

1909 9975 84.79 18.02 102.81 

1910 9900 84.15 11.99 9G.14 

1911 9900 84.15 5.68 89.83 

1912 9900 84.15 84.15 

The town of Meridcn also claims to be a preferred creditor for taxes 
and interest amounting on said day to $737.20, for the years and in the 
amounts as foUows: 
ïear. Assessment. ïax. Interest. Total. 

1907 $0700 $88.10 $33.11 $121.21 

1908 9975 100.75 30.81 131.56 

1909 9975 100.75 23.76 123.51 

1910 ;. 9900 101.00 15.75 116.75 

1911 9900 110.90 10.57 121.47 

1912 ;.i. 9900 121.79 .91 122.70 

Said taxes were assessed and levied by the city and town upon Per- 
sonal property of the bankrupt, consisting of goods and property used 
by him in the business of a retail groqery and liquor store, about which 
the dispute is in this case, and upon horses, wagons, and musical in- 
struments Owtied by him, about which there is no dispute. 

The ampunt^ of said àssessmeflts for the several years, as shown by 
the assessment jlists, were as follows : ■■••,■ 

Assessment on Am't Km- Assessment on Horses, 

Year. ployed in Mercliandise Wagons, and Musical 

and Trade. Instruments. 

1906 .;........ $60bii $700 

1907 6000 700 

1908 9000 975 

1909 900O 975 

1910 9000 900 

1911 9000 900 

1912 . 900O 900 

The trustée claims thalt the assessments as to tlie amounts employed 
in; merchandise and trading were invalid because the amounts thereof 
were excessive. As to the assessments on the horses, wagons, and 
musical instruments there is no dispute. The évidence ofïered by the 
trustée in support of the disputed amounts was the testimony of the 
bankrupt and dî' the trustée, together with thé inventory, schedules, 
and tax i-eturtis vvhich were introdûced in évidence. It was not shown 
that the remédies pi'escribed by thé statutes of Coilnecticut to obtain 
relief from excessive assessments had been pursued at any time by the 
bankrupt or by the trustée with respect of any ôf the assessment val- 
uations in dispute. It was shown that in each oif the years mentioned, 
(excepting- 191,2) the bankrupt returned, bis assessment lists to the 
board of assessors, subscribed and sworn to by him in person, as re- 
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qùired by the statu te lavvs of Connecticut, and that in ail said lists so 
returned the amounts employed in merchandise and trade were set 
f orth in the same amounts that the trustée now disputes. It was also 
shown that the original assessment lists, including the personal prop- 
erty of the bankrupt and the items and amounts employed in merchan- 
dise and trade, disputed by the trustée, were the same lists subscribed, 
verified and returned by the bankrupt. As to the assessed valuation of 
horses, wagons, and musical instruments mentioned in said tax assess- 
ment Hsts, no objection was made by the trustée, but the référée did 
not allow or include said items in the amount which he fixed as the 
total assessed valuation. From the testimony of the bankrupt, which 
was the only évidence ofïered, I find that ail of the assessments (except- 
ing 1912) were properly prepared, and were not excessive. 

The référée concluded that the amount proper to be assessed as the 
"amount employed in merchandise and trade" was not above the 
amount set opposite the respective years, as follows: 
Year. Assessment. 

1906 $6000 

1907 6000 

1908 5500 

1909 5500 

1910 5000 

1911 5000 

1912 âOOO 

— and passed an order that the taxes be computed upon each year's 
assessment, as above indicated, and allowed the city $500.35 and the 
town $4S7.35. This conclusion was partly reached upon the testimony 
of the trustée, whose knowledge of any of the matters in question did 
not begin until after the last assessment in question was made, and 
upon the testimony of the trustée as to the amount for which said 
goods wer:e thereafter sold. This évidence was sufficient to justify 
the conclusion as to $3,000 being the amount proper to be allowed for 
1912, but manifestly nothing upon which a conclusion could properly 
be based for the years 1906-1911, inclusive. Nor was any évidence 
offered, other than the testimony of the bankrupt, to show the value 
of the property in dispute during the years 1906 to 1911, inclusive, 
which was indefinite in character. 

[1] The référée held that it was "very unjust to gênerai creditors 
that the whole amount received from the sale of personal property 
should be taken for taxes on that property." While it may be unjust, 
yet it constitutes no légal reason for the disallowance of the amount 
due, unless it is shown by compétent évidence that the valuations are 
unjust or illegally made. From the record I cannot find from com- 
pétent évidence, that the référée' s finding is correct, for it appears that 
the sworn valuations are neither unjust nor illégal. Such being the 
case, the taxes must be paid as a pref erred claim, no matter what hard- 
ship is thereby worked upon the common creditors. 

In New Jersey v. Anderson, 203 U. S. 483, 489, 27 Sup. Ct. 137, 
139 (51 L. Ed. 284) the Suprême Court, speaking by Mr. Justice Day, 
said: 
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"The requlrement of the présent law (section 64a) Is a wide departure 
from the act of 1S67, and speciflcally obliges the trustée to pay ail taxes le- 
gally due and owing, without distinction between the United States and the 
State, county, district, or municlpality. 

"An argument is iiiade to the alleged injustice of thls requlrement, In that 
It may take away from the local credltors in the state where the property 
of the corporation is situated practlcally ail the assets of the corporation in 
favor of the state where the corporation is organized, but has no business or 
property. And It Is urged that to permit a state under such clrcumstancea 
to hâve a préférence in the paynieut of taxes would glve to it an advantage 
vvhich It could not otherwise obtain for want of charge or lien upon the proi)- 
erty. But considérations of thls character, however properly addressed to the 
législative branch of the government, can hâve no place In influencing judlcial 
détermination. It Is the province of the court to enforce, not to make the 
laws, and if the law works inequality the redress, If any, must be had from 
Congress." 

See, aiso, In re Weissman (D. C.) 178 Fed. 115. 

[2] If the bankrupt from 1906 to 1911, inclusive, had believed that 
the assessments were too high, the statute laws of the state afforded 
him ample remedy for a réduction of those assessments, and neither 
he nor his trustée can now complain that those assessments were ex- 
cessive. If there is no compétent évidence from which it may be found 
that the assessed valuation was unjust or illégal, a taxpayer is bound 
and estopped by his own statements, as to the nature, title, and value 
of his property. Waterbury v. O'Loughlin, 79 Conn. 630, 66 Atl. 173; 
Unioi* School District of Guilford v. Bishop, 76 Conn. 695, 58 Atl. 
13, 66 L. R. A. 989; Z7 Cyc. 994; 5 Cyc. 341. 

From the record therefore, I find that the amounts of the assess- 
ments should be as follows: 

Assessment on Amount Rm- Afisessment on Herses 
Year. ployed In Merchandlse and Musical In- 

aud Trading. struments. 

1906 ' ;St3000 $700 

1907 bUUO 700 

1908 9000 975 

1909 9975 975 

1910 9900 900 

1911 0900 900 

1912 2100 900 

— ^upon which the tax and interest upon the tax may be computed for 
both the city and town (excluding the year 1906 for the town), to- 
gether with interest to June 11, 1913.^ 
IvCt a decree be entered accordingly. 

1 In vieve of the conditions existing In thls court slnce that date, of which 
counsel on both sldes are cognlzant, It seems Inéquitable to allow Interest be- 
yond the date when the appeal was taken, and whlle the court may not hâve 
the Power to order that no Interest be allowed or collected, yet it trusts that 
thls suggestion uiay be adopted as effectually as though such au order were 
passed. 
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THE NORWOOD. 

(District Court, Vf. D. Washington, S. D. July 9, 1914.) 

No. 1265. 

1. Collision (§ 71*) — Movino and Mooeed Vessel. 

A steamer, being navigated down a river under usual and ordlnary 
conditions, held in fault for a collision with a scow lying at a wliarf. 

[Ed. Note. — For otlier cases, see Collision, Cent Dlg. J 101; Dec. Dig. 
5 71.»] 

2. Collision (§ 132*) — Measuee of Damages. 

Restitution is the rule of damages for collision, where ttie Injured ves- 
sel is not a total loss and repairs are practlcal. 

[Ed. Note.— For other cases, see ColUsion, Cent Dig. { 286; Dec. Dig. 
! 132.»] 

In Admiralty. Suit for collision by the Grays Harbor Construction 
Company against the steamship Norwood, Sudden & Christensen, 
claimants, and the Souie Tug & Barge Company, owner of the tug 
Hoquiam. Decree for libelant against the Norwood. 

C. W. Hodgdon, of Hoquiam, Wash., and Frederick H. Murray and 
Charles W. Stewart, both of Tacoma, Wash., for libelant. 

John C. Hogan, of Aberdeen, Wash., for respondents Sudden & 
Christensen and steamship Norwood. 

Hudson, Holt & Harmon, of Tacoma, Wash., for respondent Soûle 
Tug & Barge Co. 

CUSHMAN, District Judge. [1] A libel was filed herein to re- 
cover damages on account of a collision between the steamship Nor- 
wood. and a scow belonging to libelant. Claimant answered, denying 
négligence in the navigation of the Norwood, and alleging that, at the 
time of the collision, the Norwood was in the exclusive control, direc- 
tion, and management of the tug Hoquiam and its master, which was 
towing the Norwood down the Hoquiam river, and averring that the 
collision was either the resuit of an inévitable accident, or due to nég- 
ligence on the part of the tug and contributory négligence on the part 
of libelant. Thereafter, an amended libel was filed, charging the col- 
lision to hâve been caused through the fault of the Norwood and the 
tug Hoquiam. 

At the point of collision the river makes an abrupt bend to the left — 
in going down the stream. At this point the river is about 200 feet 
wide. The steamer was a lumber-carrying schooner 203 feet long, 
with a 38.5-foot beam, drawing 19^^ feet of water, laden. Her mas- 
ter was a man 49 years of âge, who had been following the sea for 24 
years — 13 years as a master. The Norwood had taken a cargo of 
lumber about one mile above the point of collision. It was low tide 
on the 19th day of July, 1912, at 10 -.44 a. m. and high tide at 5 p. m. 
The Norwood engaged the services of the tug Hoquiam for the pur- 

•For otber casea see same topic & i number In Dec. à Am. Digs. 1907 to date, & Bep'r Indexes 
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pose of towing her down the Hoquiam river into Grays Harbor prop- 
er. The Norwood, in tow of the Hoquiam left the mill dock at 2:15 
p. m., and arrived opposite the wharf of the Grays Harbor Construc- 
tion Company at 3 p. m., two hours beforehigh tide. The day was 
clear, and there was no obstruction of any kind to the view. It was 
the usual and customary stage of the tide at which the Norwood and 
other vessels of her type went down the river. It was customary for 
such vessels to leave at a stage of tide that would permit them to go 
over the Grays Harbor bar at high tide. One hour's time was required 
for the Norwood to go down the river, a distance of about a mile and 
a half, two hours being required to go from the mouth of the river 
over the Grays Harbor bar. The river shoals on the left, or inside of 
the bend, the deeper water being on the outside of the bend, immediate- 
ly in front of or underneath the wharf of libelant, at which the scow 
was lying moored, awaiting repairs. This wharf was placed in the 
position in which it was with the approval of the government engineers. 
At the time of the collision, the Norwood was being handled by her 
own crew, the tug having preceded her down the river to assist in get- 
ting her around the bend, where the collision occurred. The Norwood 
struck the mud in the bottom of the river causing her to sheer to port. 
The master signaled the engineer full speed astern as soon as the ves- 
sel struck bottom. The starboard anchor was thrown overboard and 
the helm putto starboard. The propeller of the Norwood is such that 
she backs to port, which, with the incoming tide on the port bow of the 
Norwood swung her bow to starboard, striking the libelant's scow. 
The tug Hoquiam cast off from the Norwood, made fast to the scow, 
and towed it across the river to the shallower water, where, having 
sprung a leak, she listed in such shape as to allow the machinery with 
which she was equipped, for screening sand and grave!, to slide off the 
scow into the water. The scow was 17 feet, 10 inches, in width, by 51 
f eet in length, with a depth of 4 feet, and had on her a screener, weigh- 
ing several thousând pounds, set up on timbers at a height of ÎS feet 
above the deck of the scow. There was a boSler on the scow about 11 
feet high, resting on a brick foundation. Around this machinery was 
built a house. 

It was realized by the captain of the Norwood and the captain of the 
tug that this was a dangerous bend in the river. The captain of the 
Norwood testified : 

"I won't swear I dldn't eut across the bend. I couldn't tell exactly tlie 
course without looking back, whlcb I didn't do. Al the time of the accident, 
the Hoquiam was on the port bow. I steered my boat on my own Judgment" 

While the captain of the Norwood was familiar with the navigation 
of the river, he was not accustomed to handling, in its navigation, ves- 
sels as large as the Norwood. Hè had only been running the Norwood 
a short time, and had been navigating a smaller boat theretofore. The 
Norwood, however, was of the average size of the lumber schooners 
navigating thé river, and larger vessels were accustomed to navigate 
it past the point of collisionl ït was shown that no sudden shoaling 
in the streâm at the point of grounding had occurred. 
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Lîbelant relies upon the foUowing authorities: The Transit, Fed. 
Cas. No. 14,138; The Cayuga, 59 Fed. 483, 8 C. C. A. 188; Spencer 
on Marine Collision, p. 370, 1 et seq. ; The ConqUeror, 166 U. S. 125, 
17 Sup. Ct. 510, 41 L. Ed. 937; Evans v. The Belgenland (D. C.) 36 
Fed. 504; The North Star (D. C.) 140 Fed. 263; The Schooner Cath- 
arine v. Dickinson, 17 How. 170, 15 L. Ed. 234; WilHamson v. Bar- 
rett,^13 How. 101, 14 L. Ed. 73; 7 Cyc. 391, 392, 394, 8 and 8b, 390; 
10 Cent. Dig. 289. Respondents cite the following cases : Stain- 
back V. Rae, 14 How. 532, 14 L. Ed. 530; RalU v. Troop, 157 U. S. 
406, 15 Sup. Ct. 657, 39 L. Ed. 751 ; The Lepanto (D. C.) 21 Fed. 
651; note 45 Am. Dec. 51, 52; 7 Cyc. 314; 1 Parsons, Sh. & Adm. 
541 ; WiUiamson v. Barrett, 13 How. 101, 14 L. Ed. 68; The Schoon- 
er Catharine, 17 How. 170, 15 L. Ed. 233 ; Smith v. Condry, 1 How. 
28, 1 IL. Ed. 35. 

In view of the foregoing and the gênerai rule that, where a vessel 
in motion cornes in collision with one moored at the wharf, the pre- 
sumption is that the fault was that of the vessel in motion, unles.s the 
moored vessel was where she should not hâve been, it is clear that the 
collision was the fault of the Norwood, and that no négligence is 
shown on the part of the construction company, either in the location 
of its wharf, or because of the scow's being kept moored in the position 
it was at the wharf, as it was of no unusual dimensions. It is also f ound 
that no négligence bas been shown, cohtributing in any way to the in- 
jury, on the part of the tug Hoquiam. 

[2] The scow was raised and repaired. The greater part of the ma- 
chinery was recovered. Partly influenced by a désire to avoid delay, 
the machinery was installed by libelant, not upon the injured scow, but 
upon a new and larger one. Testimony was given to the eflfect that 
the cost was no greater for placing this machinery upon the new scow 
than it would hâve been to hâve replaced it on the old. 

"In case of the total loss of a vessel in collision, solely through the fault 
of the other vessel, the measure of damages recoverable by her owner is her 
market value where she has snch a value and It can be shown." Alaska S. 
S. Co. V. Inland Kav. Co., 211 Fefl. 840, 128 C. C. A. 

"Restitution is the rule in ail cases where repairs are practical, and com- 
pensation when the loss is toiai." Spencer on the Law of Maritime Oolli- 
Bions, § 200. 

"But when the injured vessel Is not a total loss, and Is capable of being 
repaired and restored to her original situation, the cost necessary to such re- 
pair cannot be said to be an incorrect rule of damages." The Granité State, 
70 U. S. (3 Wall.) 310, 18 L. Ed. 179. 

The testimony on behalf of libelant is very unsatisfactory as to the 
cost of repairing the old scow and placing the machinery on the new. 
The following items and amounts will be allowed : 

For services of the tug Manette, in ralslng the scow and machinery. . $ 50 00 

Like services upon the part of a dredge 60 00 

For diver and tender 60 00 

The blU of Endresen & Co. for repairing the old scow 295 00 

The cost of removing the salved machinery from the dock and lr< 
stalling It on the new scow 487 26 

, $952 26 

215I'.^2 
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Libelant makes certain daims for spécial damages, on account of the 
excessive cost to it of sand and gravel necessary to fill its contracts af t- 
er the collision and before getting into commission the new scow, 
for loss of profits for the same time, and for lessened value of the 
scow, even after its repair. The évidence is not sufficient to support 
any finding of damage upon the latter item. 

Owing to the uncertain and indefinite character of the évidence con- 
cerning any excessive cost of sand and gravel and as to the loss pf any 
profits because of not being able to use the scow, coupled with the 
f acts that the scow was, at the time of the collision, awaiting repairs ; 
that the length of time which would hâve been required for that pur- 
pose is problematical ; that the scow had not lately been, and was not 
immediately intended to be used in securing sand and gravel; that 
no satisfactory évidence was ofïered as to the value of the use of the 
old scow — it is considered more just and équitable to allow libelant in- 
terest, at 6 per cent., on the value of the old scow and machinery from 
the time of collision until the new scow was put in commission, which 
was 33 days. For this purpose, the value of the old scow and ma- 
chinery is found to be made up as foUows : 

Bare scow $650 00 

Boller 500 00 

Pump 725 00 

Englue 90 00 

Screener 800 00 

$2,765 00 

to which shoïild be added the cost of Installing 

the machinery 487 26 

$3,252 26 

Costs will be allowed respondent Soûle Tug & Barge Company, 
owners of the tug Hoquiam against libelant and claimant, to be equally 
divided, one-half against each. 



JENNINGS V. AUGIR, 

In re PAXSON-CADWELL. 

(District Court, W. D. Washington, N. D. July 17, 1914.) 

No. 2236. 

1. Featjds, Statuts of (S 152*) — Défenses — Necessity of Pleadiko. 

The défense of the statute of frauds is unavallable, unless pleaded. 
[Ed. Note.— For other cases, see Frauds, Statute of, Cent. Dig. §§ 363- 
366, 371, 372 ; Dec. Dig. § 152.*] 

2. Fbauds, Statute or (| 66*) — Equitable Mobtoage — Delivebt of Titlb 

Papebs. 

An équitable mortgage, consisting of the delivery of unrecorded title 
papers by the debtor to the créditer, is not within the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. { 107; 
Dec. Dig. § 66.*] 

3. MoRTGAGEs (§ 30*)— Equitable Mortgages — Delivebt of Titlb Papees — 

Validity. 

Surrender by a banbrupt of an unrecorded deed to certain real prop- 
erty to the grantor, with a clearly shown Intention to mortgage the prop- 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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erty to such grantor for a,dvances, consisting of taxes pald on the land 
and other claims arising eut of the property, wMch was vacant, and there- 
fore in the constructive possession of the grantor, constituted a yalid and 
enforceable équitable mortgage in his favor. 

[Ed. Note. — For other cases, see Mortgages, Cent Dlg. § 59; Dec. Dig. 
§ 30.*] 

In Equity. Action by I. H. Jennings, as trustée in bankruptcy of 
Paxson-Cadwell, against W. B. Augir. Judgment for défendant. 

J. H. Allen, of Seattle, Wash., for plaintiflF. 
Byers & Byers, of Seattle, Wash., for défendant 

CUSHMAN, District Judge. Plaintiff, as trustée of the estate of 
Thomas J. Paxson, sues to recover from défendant, an undivided one- 
half interest in certain lands, alleging the delivery to défendant, more 
than four months prior to bankruptcy, of a deed thereto by the bank- 
rupt, without considération, charged to hâve been done in order to de- 
fraud the bankrupt's creditors, and to conceal the fact of his owner- 
ship. 

The évidence shows: That in February, 1902, the défendant pur- 
chased, from the treasurer of San Juan county — half for himself , and 
half for the bankrupt — the property in question. That, for several 
years — the exact time is not definitely fixed — the défendant furnished 
stock for, and was interested with the bankrupt in the farming of, 
other lands. The record title to the land in question remained in the 
défendant until September, 1903, when the défendant gave the bank- 
rupt a deed to an undivided half of it, which was never recorded. The 
lands are vacant and unimproved. 

The défendant paid ail the taxes thereon from 1903 until 1909. The 
bankrupt, being indebted to the défendant for such taxes and in other 
amounts, redelivered the unrecorded deed to the défendant and took 
back the following writing: 

"Seattle, "Washington, November 16, 1909. 

"Thls writing certifies that I hâve received from T. T. Paxson, of Deer 
Harbor, Washington, an unrecorded deed, dated September 1, 1903, executed 
by me, conveying to hlm an undivided one-half of lots one (1) and two (2) 
in section nlneteen (19), lots four (4) and flve (5) in section twenty (20), and 
the northwest quarter of the northwest quarter of section twenty-nlne (29), 
ail in township 36 north, range 2 west W. M., on Shaw's Island, in San Juan 
county, Washington, which deed Is delivered to me as a mortgage or lien 
upon his interest in sald land to secure the payment by hlm of balance found 
due to me in settlement of account for stock, tlmber and use of land. 

"It is understood that balance will be strucli and amount owing ascertained 
on or before Jannary 1, 1910, at which time sald balance shall be payable on 
demand and bear Interest at 8% per annum from sald date until paid. 
■'Witness: [Signed] Wayland B. Augir. 

"Ovid A. Byers, 

"Residing at Seattle, Washington." 

The défendant continued thereafter to pay ail taxes on the lands up 
to and subséquent to the bankruptcy of Paxson. The foregoing re- 
ceipt recites: 

•For other cases see Bame topic & S numbsr In Dec. £ Am. Dlgs, 1907 to date, & Rep'r Indexes 
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"It IS understood that balance wlll be struck and amount owlng açcertalned 
(in 01' before January 1, 1910, at which time said balance shall be payable 
on demand. * • » " 

The défendant and the bankrupt did not make the contemplated set- 
tlement at the time mentioned, nor at ail, before the bankruptcy pro- 
ceeding. There is no évidence that the failure to settle as intended 
was on account of the fault or objection of either of them. During 
1910, the bankrupt became further indebted to the défendant on ac- 
count of sales of live stock and wool. In 1911, more than four 
months after ail of thèse transactions had occurred, Paxson was ad- 
judged bankrupt. 

Nothing is shown to support the plaintiff's allégation of f raud. The 
défendant waives any interest in excess of 6 per cent, per annum, and 
asserts a lien against the property for the taxes paid by him and other 
items owing him from Paxson, on account of stock and timber. 

[1] The détermination of this cause dépends upon whether the 
transactions constitute an équitable mortgage upon the bankrupt's in- 
terest in this land. The statute of frauds has not been pleaçled against 
the mortgage or lien asserted by the défendant. This is sufficient to 
warrant a déniai of its considération. Moses Co. v. Stack-Gibbs Co., 
56 Wash. 529, 106 Pac. 207. 

[2] Notwithstanding that fact, the question will be cpnsidered. 

"(c) . As a gênerai rule title to land conveyed does not revert to the grantor 
by the voluntary destruction, cancellation, or surrender of the instrument of 
conveyance, partlcularly when the rights of thlrd parties hâve intervened, but 
thete is some authority for the contention that a redelivery of ai) unrecorded 
deedwith intent to revest title has by way of estoppel the effect intended. 

"(d) It Is held in.England that on the deposit by a debtor of bis title deeds 
as security for a loan an équitable mortgage arises which Is not within the 
statute. The Engllsh doctrine has some following in the United States, but 
the more generally accepted American rule Is to the contrary." 20 Cyc. 223. 

The foregoing text but accentuâtes the fact that broad generalities 
havé no place in ascertaining what equities are controUing in cases of 
complicated dealing. The English doctrine, that the deposit of title 
deeds with the intent to mortgage will eiîfect an équitable mortgage, has 
been approved by the Silpreme Court of the United States in Mande- 
ville V. Welch, 5 Wheat. (18 U. S.) 277, 5 L. Ed. 87, and by the Cir- 
cuit Court in Bank v. Caldwell, 4 Dill. 314, Fed. Cas. No. 4,798. The 
following also bear upon the question : Hutzler v. Phillips, 26 S. C. 
136, 1 S. E. 502, 4 Am. St. Rep. 687; Dycus v. Hart, 2 Tex. Civ. App. 
354, 21 S, W. 299; Mussey v. Holt, 24 N. H. 248, 55 Am. Dec. 410. 

The Eiiglish rule has been much condemned as frittering away the 
statute of frauds, but the reasoning upon which the English cases hâve 
been decided is thought to control the présent case. In the United 
States the practice is to record instruments afïecting real estate, and 
the law, generally, provides for making such records, and certified 
copies thereof , évidence. Consequently the préservation and possession 
of the original recorded deeds in this country signifies little. The Eng- 
lish rule in part grew out of the fact that there the title deeds f ollowed 
the land. 
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"In England, tltle deeds followed the land. The évidence of tltle lay, not 
only in the delivery of a deed, but in its continued possession by the grantee. 
When, therefore, the owner parted with his muniments of tltle, he parted 
with the means of disposing of the land. When the deposit was by way of 
pledge, the pledgee, by his manual possession of the deeds, had the effective 
Power to prevent an untoward disposition of the land, either such as would 
defraud him, or such as would defraud others ignorant of his rights. But, 
under our System, it is not usual to eonsult, or even to inquire about, the 
original conveyances. They hâve performed thelr chief oflace when they bave 
been recorded. Thenceforth the records become the practical évidence of tl- 
tle." Bloomfleld State Banli v. Miller, 55 Neb. 249, 75 N. W. 571, 44 L. R. A. 
387, 70 Am. St. Rep. 381. 

[3] As long as the deed is unrecorded, and, without fraud on the 
part of the grantor, returned to him by the grantee — thus putting it 
in his power to destroy the same, ahd thereby greatly jeopardizing any 
évidence of rights thereunder, if not rendering it impossible for the 
grantee to establish his title — while the rule requiring the best évidence 
obtains, it appears clear that the reasoning upon which the English 
cases hâve been decided would apply and control. 

Possession of an obligation by the promisor raises a presumption 
of payment or satisfaction of the promise. While lands are capable of 
possession, indépendant of the paper évidence of title, yet where, in a 
case such as the présent, the lands are unoccupied, or in possession of 
the grantor, one of the major reasons for such rule, in cases concern- 
ing the possession of written obligations, would be présent ; that is, the 
intent implied from parting with the possession of the best évidence, 
the written instrument. 

Section 8745, Remington & Ballinger's Code (title 143, § 1, Pierce's 
Code 1912) provides: 

That "ail conveyances of real estate or of any interest therein, and ail 
contracts creating or evidencing any incumbrance on real estate shall be by 
deed." 

This has been held to supersede the English statute, in so far as oral 
leases of real estate- are concerned. Richards v. Redelsheimer, 36 
Wash. 325, 78 Pac. 934. In Hart v. Pratt, 19 Wash. 560, 53 Pac. 711, 
it was held : 

"Although a lease for a term of years may be requlred by the statute of 
frauds to be put in wrltlng, a writlng slgned by the lessee and dellvered to 
the reversioner is not necessary, in order to effect a surrender of the lease- 
hold interest, if there are acts which are équivalent to an agreement on the 
part of the tenant to abandon, and on the part of the landlord to résume, pos- 
session of the demised premises." 

In Lee v. Wrixon, Z7 Wash. 47, 79 Pac. 489, it is said: 

"Where parents outfitted thelr son for Alaslia, he belng without means and 
in debt, and paid ofC his debts, amounting to several hundred dollars, under 
the verbal promise that, if his venture was successful, he would, eut of his 
flrst earnlngs, purchase and présent them a farm for a permanent home, and 
in pursuance thereof, upon returning vdth $5,000, he purchased a farm, talî- 
Ing a deed in his own name, and placed his parents in possession, delivering 
them the deed, and agreeing to exécute a deed to them, the transaction is not 
a gift, but amounts to an éxècuted contract of sale, with the purchase priée 
paid, ,and there is such a part performance as to take the case out of the 
opération of the statute of frauds. • • • And, thls being so, it must fol- 
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low that the appellants [his parents] had an équitable tltle to the property 
Che moment they entered into its possession, a title that the courts would 
change into a légal one by compelling the son to exécute a deed conveying 
it to [the appellants]." 

It is therefore considered that the surrender by the banlcrupt of the 
unrecorded deed, with the clearly shown intention upon his part to 
mortgagè the property to the défendant, reinforced by reason of de- 
fendant's continued possession — constructive though it was — the pay- 
ment of ail taxes for such length of time and the performance of those 
conditions, the considération for the contract, are sufficient to take it 
out of the statute of frauds, and that the défendant has an équitable 
mortgagè, not only for the taxes paid by him, for which he would, in 
any event, hâve a lien, by the doctrine of subrogation, but also for the 
other items of his claim, totaling, in ail, $965.18. The circumstances 
and situation of the parties show that the inclusion in the lien of sim- 
ilar debts arising after the surrender of the deed and prior to settle- 
ment of the accounts was in contemplation. 

Decree will be entered for the sale of the lands to satisfy defendant's 
lien thereon, and the costs of suit and sale ; the excess over the amount 
thereof, if any, to be. turned over to the complainant. 



In re ROBISON et ux. 

(District Court, W. D. Washington, N. D. July 2, 1914.) 

No. 5249. 

1. Bankbuptct (§ 396*) — Exemptions — Houestead — Hôtel BuiLDiNa. 

Kern. & Bal. Code Wash. § 552, provides that homesteads may be se- 
lected and claimed exempt In lands and tenements, with the Improvements 
thereon, not exceeding $2,000 in value, but that the premlses must be 
actually intended and used for a home for the claimants, and shall not be 
devoted "exclusively" to any other purpose. Held, that where the bank- 
rupts used the proceeds of a former homestead to purchase certain real 
estate Improved with a building containlng 24 bedKooms and a restaurant 
conducted by a third person, the whole used as a hôtel, and the bank- 
rupts kept flve rooms for the use of tbeir famlly as a home, the premlses 
were not devoted exclusively to a purpose other than homestead, and 
hence the bankrupt was entitled to an exemption of $2,000 of the value 
thereof. 

(Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 659-668; 
Dec. Dlg. f 396.*] 

2. Bankbuptct (§ 396*) — Exemptions — "Otheb Fuenitcee." 

Rem. & Bal. Code Wash. § 563, par. 3, exempts to each householder 
one bed and bedding, and one additional bed and bedding for each addl- 
tional member of the famlly, and "other household goods, utensils and 
furnlture" not exceeding $500 in value. Beld, that "other furniture" as 
used in such section meant furniture other than beds and bedding. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; 
Dec. Dig. § 396.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Mil- 
ford H. Robison and wife. On application to review a referee's or- 

•For other cases see same topic & § ndmbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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der allowing and denying exemptions. Claim of bankrupts as to home- 
stead, allowed, and claim for additional beds, etc., denied. 

S. A. Keenan, of Seattle, Wash., for bankrupts. 
McClure & McClure, of Seattle, Wash., for trustée. 

NETERER, District Judge. This case is for review of an order of 
the référée in allowing and denying exemptions. The bankrupts are 
husband and wife, and hâve two children. They were the owners of 
a lot in Port Orchard, upon which stands a three-story building. 
There are 24 bedrooms in the building, about equally divided between 
the second and third stories. On the first floor is a restaurant, con- 
ducted by a third party by permission of the owners, without any 
charge for conducting the same, to accommodate the inmates of the 
building and others. The property was acquired from funds received 
from the sale of a homestead by the bankrupts. A homestead déclara- 
tion has been filed in the auditor's office of the county in which the 
property is situated, under the laws of the state of Washington, claim- 
ing the property as a homestead. The bankrupts and their family oc- 
cupy the premises as their home. Five rooms are thus used by the 
family. The other part of the building, except that part occupied by 
the family, is used for hôtel purposes. The rooms in the building are 
ail furnished. The real estate hôtel property is scheduled as worth 
$2,833. The personal property is scheduled at $500, but appraised by 
appraisers appointed by the référée at $700. In the original schedule 
the Personal property was not itemized, and. an amended schedule was 
filed by permission of the référée, itemizing ail of the personal prop- 
erty, and claiming it ail as exempt. The personal property is made up 
of furnishings, consisting of sets of one bed, carpet, washstand, dresser, 
and two common chairs for each of 19 rooms, seven beds and mat- 
tresses, a stove, one bed lounge, and furnishings for one room, and 
other property of like character. The référée set over the real estate 
as exempt, but declined to set over the personal property. The trustée 
and the bankrupts each filed a pétition for review. 

The issues to be determined are : (A) Is real estate occupied by the 
family, the remaining portion used as a hôtel, exempt? (B) Is the 
Personal property exempt? 

[1] Remington & Ballinger's Code of the state of Washington, § 
552, provides : 

"Homesteads may be selected and clalmed in lands and' tenements wlth the 
improvements thereon, not exceeding In value the sum of $2000.00. ïhe prem- 
ises thus included in the homestead must be actually intended and used for 
a home for the clalmants, and shall not be devoted exclusively to any other 
purpose." 

The controUing language in this section which is applicable to this 
■case is contained in the words : 

"Actually intended and used for a home for the claimanta, and shall not 
be devoted exclusively to any other purposes." 

It does not require any argument to show that the property is not 
devoted exclusively to any other purpose; it being occupied by the 
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family as a home as fully and as completely as it çould be if the re- 
maining' poftioft of the premises were not usedïdr the accommodation 
of the public. It further appears that' thé property was purchased 
from fonds derived from the sale of the homestead. The fund which 
went into the property, therefore, had a spécial relation — it was a 
spécial fund, protected for the benefit of the family from assault by 
creditors. Upon the purchase of the premises the family began to oc- 
cupy and has continued to occupy the premises as a home. A déc- 
laration was filed under the laws of the state of Washington, declaring 
the same to be and claiming it as a homestead. Thus every act was 
donc that could be donc to appropriate the property and to dévote it 
to the purposes designated by this section of the statute. 

It is contended that the greater portion of the property, being de- 
voted to hôtel purposes, should be controUing in determining the home- 
stead rights. Such cannot be the construction intended to be placed 
upon the statute by the Législature. The exemption created by this 
act does not limit it in area, but the limitation is placed on value. 
Ilence the controlling feature of this section with relation to the amount 
or extent must be the value when the other parts of the section, so 
far as occupancy is concerned and the uses to which the property is 
devoted, is fulfilled. 

The Suprême Court of the state of Washington, in Morse v. Morris, 
57 Wash. 43, 106 Pac. 468, 135 Am. St. Rep. 968, says: 

"We must look to the splrit and Intent, as well as the words, of the stat- 
ute. Homesteads are generally allowed elther as a certain area, or as of a 
certain limited value. With the flrst we hâve no concern ; for not only does 
our statute ignore that thepry, but expressly provides that the home shall be 
exempt to the value oî $2,000. The underlying principle is the use to which 
the property is put, and if it Is aetually put to a use consistent with the ordi- 
nary domestic afCalrs of the household, and taken together does not exceed în 
value $2,000, there can be no justification in law or reason for denying to it 
that character which the Législature intended." 

The California statute is not unlike the Washington statute, and 
provides, in substance, that the homestead, consisting of a quantity of 
land and a dwelling house thereon and its appurtenances, not exceed- 
ing in value the sum of $5,000 shall be exempt. 

In McKay v. Gesford, 163 Cal. 243, 124 Pac. 1016, 41 L. R. A. (N. 
S.) 303, Ann. Cas. 1913E, 1253, the Suprême Court reversed the lower 
court and held exempt property used for hôtel purposes. The court 
saîd: 

"Under the rnle .of libéral construction which it has been repeatedly de- 
clared should be extended to homestead laws, in every pfermissible case where 
the premises are the bona fide home of the parties, it should be held that the 
business condueted wifhin the premises is not the paramount anfl jirinclpal 
purpose; • • « that the home is the main thlng not the business; that 
the business is condueted to enable the parties to maintaln a home and not 
that the parties are incldentally inhablting. the premises for the purpose of 
maintaining the business." 

The Suprême Court of Michigan, in King v. Welborn, 83 Mich. 195, 
47 N. W. 106, 9 L. R. A. 803, uses this language : 

"But it is inslsted that this building was occupied by petitloner and his 
family for the sole purpose of conducting a hôtel, and tliat therefore no home- 
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stead right attached. We cannot agrée with thls contention. The adoption 
of this doctrine would be In plaln défiance of the statute, and render It nuga- 
tory as to those engagea In the business of hôtel keeplng. The beneflts of this 
statute are to be secured to ail owners of land whlch they occupy with thelr 
familles, and who hâve no other home. There Is no Intent apparent any where 
to exclude the familles of hôtel keepers from the beneflts of the act" 

To same effect, see Lamont v. Le Fevre, 96 Mich. 176, 55 N. W. 
687 ; and Binzel v. Grogan, 67 Wis. 147, 29 N. W. 895. 

The Suprême Court of Idaho, in Kiesel v. Clemens, 6 Idaho, 444, 
56 Pac. 84, 96 Am. St. Rep. 278, says: 

"There Is no limitation In our statntes of Idaho on the amount of land 
that may be included in a homestead, se long as it is occupied as a résidence 
and does not exceed in vaille the limitations prescribed by the statute." 

And that ; 

"If other limitations are deemed requlslte, they must be flxed by the Légis- 
lature, and not by the courts." 

The Suprême Court of lowa, in the case of Cass County Bank v. 
Weber, 83 lowa, 63, 48 N. W. 1067, 12 L. R. A. 477, 32 Am. St. Rep. 
288, held: 

"ïhe portion of property occupied partly as a homestead and partly as a 
hôtel, which was used by them for hôtel purposes and by the family of the 
proprietor, was not dlvested of its homestead çharacter so as to be liable to 
exécution, since the entertalnment of hôtel guests and boarders is not neces- 
sarily Inconsistent with the occupation at the same tlme by the family of the 
apartments as part of the home." 

The homestead statutes of Washington must control, and exemption 
statutes are liberally construed. 

[2] Sectior^ 563, paragraph 3, of Remington & Ballinger's Statutes 
of Washington, exempts : 

"To eaeh householder, one bed and beddlng, and one addltlon[al] bed and 
bedding for each additlonal member of the family, and other household goods, 
utensils and furniture not exceeding $500.00, coin. In value." 

The scope of this section must dépend upon the construction placed 
upon the words, "other household goods, utensils and furniture." It 
does not provide for additional household goods, etc., but other fur- 
niture. The bankrupts would read that "other, etc., furniture," "ad- 
ditional, etc., furniture." 

The statute names spécifie personal property, "One bed and bedding, 
and one additional bed and bedding for each additional member of the 
family," as exempt, and gives to the debtor the right to sélect from 
his other household goods and utensils and furniture. This provision 
is definite and spécifie, and does not nëed interprétation. The partic- 
ular articles of property exempt, being named, excludes additional 
property of the same class. "Expressio unius exclusio alterius" ap- 
plies with cogent efifect. Arthur v. Cumming, 91 U. S. 362, 23 L. Ed. 
438 ; American Wellworks v. Rivers (C. C.) 36 Fed. 880 ; Johnson v. 
Southern Pâc. Co., 117 Fed. 466, 54 C. Ç. A. 508. 

The purpose of the statute is manifest. The Législature knew that 
the householder should hâve one bed and bedding and an additional 
bed and bedding for each additional member of his family, for the 
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comf ort of the home. It also knew that the home required more goods, 
utensils, and furniture, but believed that the householder could better 
designate the necessities of the dining room, the kitchen, and other 
necessary furniture, and delegated the further sélection to the head of 
the family, but limited the amount in value. The household goods 
may consist of many articles of necessity, and thèse articles might vary 
in the minds of différent individuals. The home is the paramount 
considération. Hence the discrétion was given to the debtor to make 
the additional sélection. 

A court cannot say, in view of the express provisions of the statute 
setting aside one bed to each member of the household, that 30 beds 
should be set aside, or that 7 stoves are necessary. 

The bankrupt in this case is entitled to a homestead to the value of 
$2,000 and, to four beds and bedding, and to other household goods, 
utensils, and furniture not exceeding $500 in value ; but, in the sélec- 
tion of this additional property, no other beds are to be included. It 
appearing that the property is scheduled at $2,833, it is ordered that 
this matter be referred to the référée, with instructions that if more 
than $2,000 can be obtained for the property, that $2,000 be paid to the 
bankrupts, and the overplus to the trustée, and if it cannot be sold for 
more than $2,000, it be set over to the bankrupts, and that there be set 
aside to the bankrupts four beds and bedding, and other household 
goods, utensils, and furniture not to exceed $500 in value, as indicated 
in this opinion. 



In re JOHNSON. 

(District Court, D. Connecticut July 8, 1914.) 

No. 2726. 

BANKEUPTCT (§ 184*)— PREFERENCES — UONDITIONAL SALES — AOKNOWLEDO- 
MENT — STATUTES CONSTRUCTION. 

Gen. St Conn. 1902, §§4864, 4865, and Pub. Acts Conn. 1905, c. 113, 
provide that ail conditlonal sale contracts shall be la writlng and shall 
be acknowledged before some compétent authority and recorded withln a 
reasonable time In the town cierk's • office in the town where the vendee 
résides, and ail such sales not conforming to such provisions shall be 
held to be absolute sales except as between the vendee and vendor, and 
the property shall be liable to attachment and exécution for the vendee's 
debts the same as any other property not exempt by law. Held, that 
such acts requlre acknowledgment of condltional sale contracts by the 
party or parties who executed the Instrument; and hence acknowledg- 
ment by the vendor's agent, who had not slgned the Instrument, was in- 
sufBcient to make a valld contract, available against the vendee's trustée 
In bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 275-277; 
Dec. Dig. § 184.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Walter 
R. Johnson. On pétition of^the Eastern Safe & Vault Company to 

•For otber casea see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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review a referee's décision denying its prayer for surrender of a safe 
sold to the bankrupt under a conditional sale contract, or its proceeds. 
Affirmed. 

John Keogh and Nehemiah Candee, both of South Norwalk, Conn.r 
for trustée. 
Louis Goldschmidt, of Norwalk, Conn., for petitioner. 

THOMAS, District Judge. The Eastern Safe & Vault Company 
has brought its pétition for a review of the referee's décision, in which, 
he denied its prayer that a certain safe forming the subject-matter of 
the controversy, or the proceeds of sale thereof, be delivered to the 
petitioner by the trustée of the bankrupt's estate. The safe was in pos- 
session of the bankrupt at the time of his adjudication in bankruptcy, 
and the trustée now claims it as part of the estate. 

The facts disclosed by the record show that the bankrupt came into 
possession of the safe in the foUowing manner: 

On July 19, 1910, the bankrupt and his brother were engaged in 
business at New Canaan, Conn., under the firm name of W. R. John- 
son & Co., and on that day a printed blank form, entitled "Mémoran- 
dum of Order," supplied, and the blank form supposedly filled in by 
one Léo J. CarroU, a salesman for petitioner, was signed "W. R. John- 
son & Co., per H. G. J." (evidently H. G. Johnson), addressed to the 
petitioner at New York City. 

By the order the petitioner was requested to "send at once to W. R. 
Johnson & Co., Main street, New Canaan, Conn.," the safe in ques- 
tion, and by its terms W. R. Johnson & Co. were to pay the Eastern 
Safe & Vault Company $228 for the same, in eight installment pay- 
ments, part in cash and the balance in notes drawing 6 per cent, in- 
terest. Some of the notes are still unpaid. The Eastern Safe & Vault 
Company was not, however, to relinquish its title to said safe, but was 
to remain the sole owner thereof until the whole of the purchase price 
was fully paid, together with interest on the notes. 

It was also provided therein that in the event of the partnership's 
failure to make any of the cash payments required, or the note so given 
when the same became due, then the whole amount of the purchase 
price remaining unpaid should immediately, after the failure to make 
any of the required payments, become due, and the Eastern Safe & 
Vault Company might then, at its option, remove said safe without 
légal process. W. R. Johnson became successor to the firm of W. R. 
Johnson & Co. 

At the extrême foot of said order, which was printed on a single 
sheet and has been sent up as part of the évidence, the name "Léo J. 
CarroU" is written opposite the printed word "Salesman" on the form, 
but there is nothing to show that his name (though upon the form) was 
intended for anything more than as indicating the salesman by or 
through whom the order was received. On the back of the order, how- 
ever, there is a typewritten form of acknowledgment which, with the 
changeb made therein with pen and ink, now reads as f oUows : 
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"State of New York, County of ss. : 

"Persbnally appeared W. K. Johnson & Co., signer and sealer of the fore- 
gping instrument, to me personally known, and aeknowledged the same to 
be his free act and deed. 
"Witness my haud and seal of office this 15th day of September, 1910. 
"Jacob A. Mittnacht, Jr., Notary Public, Klngs County. 

"[Signed] Léo J. Carroll." 

There is attached to the back of the order a pink slip certificate of 
the clerk of the Suprême Court of New York, dated September 20, 
1910, certifying that Mittnacht was a notary pubHc of New York 
State, and duly authorized to take acknowledgments on September 15, 
1910, etc.' 

While the whole of the contents on the face of the "Mémorandum 
of Order" was recorded by the town clerk in volume 27, pp. 722-723, 
of the Public Records of New Canaan, on September 21, 1910, he did 
not record the said notary certificate on the back thereof , nor the said 
certificate of the clerk of the Suprême Court of New York attached 
thereto ; and said Jones testified before the référée that neither the said 
notary certificate nor the certificate of the clerk of the Suprême Court 
of New York were on the said instrument when it was sent to or left 
with him for recording. 

In view of the finding of the référée and of his refusai to honor the 
said prayer of the petitioner, the main question which the court is now 
called upon to décide is whether or not the conditional sale agreement 
of W. R. Johnson & Co., having been recorded before bankruptcy pro- 
ceedings were commenced, was acknowledged in accordance with the 
law of Connecticut, for, if it was, the petitioner is entitled to posses- 
sion of the safe as against thé trustée of the bankrupt's estate, the 
trustée (by the amendment of 1910 [Act June 25, 1910, c. 412, § 8, 36 
Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1500)] to section 47a of the 
Bankruptcy Act [Act July 1, 1898, c. 541, 30 Stat. 557 (U. S. Comp. 
St. 1901, p. 3438)]) being subrogated to ail the rights of attaching or 
lien credifors. 

By the General Statutes of Connecticut, §§ 4864, 4865, and Public 
Acts of 1905, p. 324, c. 113, ail contracts for the conditional sale of 
Personal property, other than household furniture, musical instruments, 
phonographs and phonograph supplies, bicycles, or property exempt 
from attachment and exécution, "shall be in writing, describing the 
property and ail conditions of said sale, and shall be acknowledged 
before some compétent authority and recorded within a reasonable 
time in the town clerk's ofhce in the town where the vendee résides," 
and ail conditional sales of personal property not made in conformity 
to thèse provisions "shall be held to be absolute sales, except as be- 
tween the vendor ând vendee, or their personal représentatives, and ail 
such property shall be liable to be taken by attachment and exécution 
for the debts of the vendee in the same manner as any other property 
not exempted by law." 

It will be noticed that, while the statute requires that the writing 
"shall be acknowledged before some compétent authority," it does not 
say by whom the acknowledgment shall be made; but, if the court 
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will give the same interprétation to the requirements of this statute 
regarding the acknowledgment of conditional sale agreements as has 
been given by the Suprême Court of Connecticut to the statute con- 
cerning acknowledgments required in deeds of land, it must conclude 
that it was intended that the acknowledgment should be made by the 
party or parties who exécute the instrument (Sanford v. Bulkley, 30 
Conn. 344), and to reach such a conclusion seems the only logical solu- 
tion of the main problem presented by the pétition for review. 

The statute should receive such a construction as will best carry 
out the évident purpose of its enactment, which was to prevent certain 
evils that had theretofore rèsulted to creditors and bona fide purchas- 
ers of the vendee, because of the existence, without sufficient notice 
to the world, of conditionar sales like the one hère in question. In 
re Wilcox & Howe, 70 Conn. 220, 39 Atl. 163 ; National Cash Register 
Co. V. Woodbury, 70 Conn. 321, 39 Atl. 168; Lambert Hoisting En- 
gine Co. V. Carmody, 79 Conn. 419, 65 Atl. 141. 

When we scrutinize Notary Mittnacht's certificate, we find the con- 
ditional sale agreement acknowledged by "W. R. Johnson & Co., signer 
and sealer of the foregoing instrument," whereas the petitioner now 
claims that, as a matter of fact, neither of the Johnsons appeared be- 
fore the notary, but that Carroll, its salesman, did, and that he is the 
person who made the acknowledgment and whose name should hâve 
appeared in the notary's certificate, instead of "W. R. Johnson & Co." 
But if the court were to assume the cFaim now made as true, and Car- 
roll did in fact make the acknowledgment before the notary, and that 
the notary's certificate was on the instrument when it was left for 
record with the town clerk of New Canaan, still, in view of the re- 
quirements of the law as interpreted by the court, CarroH's acknowl- 
edgment would not be sufScient to satisfy the statute's provisions, and 
therefore the referee's décision must be upheld. In re Faulkner (D. 
C.) 181 Fed. 981. 

Several minor questions hâve been raised in the pétition for review, 
but, in view of the conclusion herein expressed relative to the main 
question involved, it becomes unnecessary to now décide the minor 
points, and a judgment will accordingly be entered confirming the ref- 
eree's décision. 

Let an order to that effect be entered. 



In re HUBIN & LIPMAN. 

(District Court, S. D. New York. May 23, 1914.) 

1. Bankbuptct (§ 415*) — Discbaege — Objections — Befebbnce to Masteb — 
Heabinq. 

A spécial master to whom spécifications of objection to the bankrupt'a 
discharge is referred for hearlng and report cannot properly make a flnd- 
Ing of fact wIth respect to an Instrument which Is not before Mm or with 
référence to which there is no approprlate secondary évidence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 698-708, 
719, 723, 724, 726, 728; Dec. Dig. § 415.*] 

•For other cases see same topic & i numbïb in Dec. & Am, Dlgs. 1907 to flate, & Rep'r Indexes 
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2. Bankbuptct (§ 415*) — DiscttAEQE — Objections — Refeeencb to Masteb— 
Heakinq. 

Where epeclflcatlons of objection to a bankrupt's dlacharge were re- 
ferred to a master who heard the testlmony but dled before maklng bis re- 
port and a second master was appointed, It was improper for him to 
make a report on the évidence taken before the flrst master without again 
hearlng the wltnesses. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 698-708, 719, 
723, 724, 726, 728; Dec. Dlg. § 415.*] 

In Bankruptcy. In the matter of bankruptcy proceedings by Rubin 
& Lipman. Spécifications of objection to the bankrupt's discharge 
having been referred to a second spécial master after the death of a 
master first appointed, questions were certified to the court before re- 
port. 

Léo Oppenheimer, of New York City, for the motion. 
Bogart & Bogart, of New York City, opposed. 

MAYER, District Judge. In September, 1911, spécifications of ob- 
jections to the discharge in bankruptcy of Rubin & Lipman, individu- 
ally and as copartners, were referred to Nathaniel S. Prentiss as 
spécial master, for examination, testimony, and report. Hearings pro- 
ceeded before Mr. Prentiss, and, briefs having been submitted, the 
matter was thereupon closed. Thereafter the papers and exhibits in 
the case were destroyed by fire; Mr. Prentiss having had his office 
in the Equitable Life building. Before Mr. Prentiss was able to 
make his report, he died. Proceedings were thereupon referred to 
another spécial master for examination, testimony, and report in the 
place and stead of the deceased spécial master. In October, 1913, the 
second spécial master made his report recommending that the spécifica- 
tions be sustained and that the discharge of the bankrupt be denied. 
So far as appears, the spécial master did not hâve before him any of 
the witnesses, but he made his report solely on the record developed 
before the deceased spécial master. Before the report was filed, Rubin, 
one of the bankrupts, petitioned the présent spécial master to reopen 
the proceeding on the grounds: (1) That the witnesses did not ap- 
pear before the spécial master, and (2) that in passing upon the spéci- 
fications the spécial master did not hâve before him ail of the papers 
in the proceeding, particularly an important financial statement claimed 
to hâve been made by the bankrupt which it was alleged was materially 
false. 

The two questions certified to this court by the spécial master are 
as follows: 

"(1) Was It error under the rules of practice of thls court, and the equlty 
rules, for me to report upon the questions presented by the spécifications of 
objection to the discharge, without having examined the witnesses and heard 
thelr testlmony? 

"(2) Was It error that I passed upon spécifications based on the alleged ma- 
terial falslty of the flnanclal statement, without the production before me of 
that statement or of a verifled copy thereof î" 

[1] As to the second question, it is impossible for me to under- 
stand upon what theory a spécial master can make a finding of iact 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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in respect of an instrument which is not before him or in regard to 
which there is not appropriate secondary évidence. 

[2] As to the first question, I may say that I regard the présence 
of witnesses in a contested controversy as vital to its proper détermina- 
tion. 

The appellate court in equity cases tried in open court, or in ac- 
tions at law where the court sits without a jury, necessarily relies 
greatly upon the findings of fact made by the trial judge. It has long 
been appreciated that the trial judge has the opportunity of observing 
the witnesses and seeing much that cannot be adequately reflected in 
a printed record. 

Similarly the District Court must place great reliance upon the find- 
ings of fact of spécial masters, because they bear substantially the 
same relation to the District Court that the court itself bears to the 
appellate courts. The District Court rarely needs the aid of spécial 
masters on questions of law, but for a prompt and efficient admin- 
istration in bankruptcy their aid is of great service in settling disputed 
questions of fact in controversies ôf a kind which are usually bitterly 
contested and where the détermination of questions of fact very often 
turns upon the impression made by human beings in the form of wit- 
nesses. It is mère travesty for the District Court to approve findings 
of fact upon the theory that witnesses hâve been seen and heard when, 
in point of fact, they hâve been neither seen nor heard. 

The expérience of little over a year with the new Suprême Court 
equity rules in this particular has already demonstrated that (except 
possibly in cases involving highly technical scientific questions) the trial 
of cases in open court is much more serviceable in arriving at where 
the truth lies than was the old systera of laying a printed record be- 
fore the judge. 

It may as well be understood for the information of the bar that, 
unless in a proper case counsel stipulate otherwise, I shall not consider 
any contested case where the spécial master has not seen and heard 
the witnesses, and from this time on no fées will be allowed to any 
spécial master who reports on testimony in a contested case which 
he has not heard where any of the parties désire the personal présence 
of the spécial master during the taking of the testimony. I think it 
fair, however, in this particular case, that I should state that the spé- 
cial master doubtless concluded in good faith that he was performing 
his full duty because of the fact that ail the testimony had been taken 
before the deceased spécial master. 

An order has been entered in accordance herewith. 
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THEO. HAMM BREWING CO. v. CHICAGO, R. I. & P. RT. CO. 

(District Court, D. Minnesota, Thlrd Division. December 9, 1913.) 

CoMMEBCE (§ 14*) — Régulation — Interstate Commebck — Liquoes fob Per- 
sonal Use — Statutes. i 

Tlie Webb-Kenyon Law (Act March 1, 1913, c. 90, 37 Stat 699), declaring 
unlawful the shlpment of intoxicating liquor wliich is intended by any 
person interested tlierein to be received, possessed, sold, or In any manner 
uséd iu violation of any law of the state Into which it Is shipped, does not 
prevent the transportation of sûch liquor from one state to another, where 
it is intended for the Personal use of the consignée, though in violation of 
the law of his gtate, in that he has not acquired a permit required by 
the law of his state. 

[Éd. Note.— For other cases, see Commerce, Cent Dig. §§ 30, 92; Dec. 
Dig. § 14.»] 

Suit by the Théo. Hamm Brewing Company against the Chicago, 
Rock Island & Pacific Railway Company. Application by complainant 
for a temporary injunction restraining défendant railroad company 
from refusing to accept shipments of malt liquor into lowa, intended 
for private consumption, and from putting into effect Circular No. 
2-C, being a circular of the"Western Trunk Lines" and bearing num- 
ber I. C. C. No. A-420, and in so far as the same forbids or relates 
to the shipment of malt liquors sold in lowa and intended for Per- 
sonal use and private consUmption, or their transportation from Min- 
nesota into lowa by défendant. 'Application granted on complainant 
filing a bond for $5,000. , 

Frederick W. Zollman, of St. Paul, Minn., for plaintifï, 
Stringer & Seymour, of St. Paul, Minn., for défendant 

WILLARD, District Judge. The Webb-Kenyon Law déclares un- 
lawful the shipment of intoxicating liquor which "is intended by any 
person interested therein to be received, possessed, sold or in any 
manner used, either in the original package or otherwise, in violation 
of any law of such state" into which it is shipped. The béer which 
Moss, a résident of lowa, ordered from the plaintifï, whose brewery 
is established at St. Paul, Minn., and which was to be shipped over 
the defendant's Une of railroad, was not intended by either Moss or 
the railroad company to be received, possessed, sold, or used in vio- 
lation of any law of lowa. The law of lowa does, however, prohibit 
the transportation by any common carrier of intoxicating liquors, un- 
less the person to whom the liquor is consigned has a permit. But 
the Webb-Kenyon Law, while it says that the liquor must not be re- 
ceived, possessed, sold, or used in violation of law, does not say that 
it shall not be transported in violation of law. If it had been the in- 
tention of Congress to prohibit the procurement from points outside 
of the state by a citizen of lowa of intoxicating liquors for his own 
Personal use, it would hâve been very easy to hâve indicated that by 
prohibiting the transportation of ail interstate shipments. 

Assuming, as I do, that the law is valid, I hold that it does not ap- 
ply to this case. 

'For other cases see same topic & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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In re DENNETT. 

(Circuit Conrt of Appeals, Ninth Circuit May 21, 1914.) 

No. 2417. 

L Mandamus (§ 4*) — Remedt by Appeal — Décisions Reviewable. 

After the close of the term at which they were entered, ail final Juclg- 
ments or decrees pass beyond the control of the court, unless steps hâve 
been taken during the term, by motion or otherwise, to modify or correct 
them; and the action of the court fn assumlng to modify or set aslde a 
judgment or deeree on a motion made after the term la without jurisdic- 
tion, and reriewahle by writ of error or appeal. 

[Ed. Note.— For other cases, see Mandamus, Cent. Dlg. §§ 9-21, 24r-34; 
Dec. Dig. § 4.*] 

2. Mandamus (§ 157*) — Scope of Remedt — Fédérai. Cottbts. 

A pétition for a writ of mandamus to a District Court, and the Judge 
thereof, to revlew the" action of the court in attemptlng to modify a prior 
deeree on a motion made after the term at which such deeree was en- 
tered, held to ralse questions of Jurlsdictlon and practlce, justifylng the 
issuance of a rule to show cause, that they might be fuUy presented. 

[Ed. Note.— For other cases, see Mandamus, Cent. Dig. §§ 317-323, 371 ; 
Dec. Dig. § 157.*] 

At Law. Pétition of John Dennett, Jr., and others, for a writ of 
mandamus to the District Court for the District of Arizona and the 
judge thereof. Rule to show cause directed. 

John Dennett, Jr., and numerous others, hâve flled thelr pétition in thls 
court praying an order or rule directlng the District Court of the United 
States for the District of Arizona, and the honorable judge thereof, to snow 
cause why a writ of mandamus should not Issue out of thls court, prohibitlng 
the sald District Court and the judge thereof from exercising any jurisdic- 
tion over a certain alleged final deeree, bearlng date Pebruary 27, 1913, and 
commandlng sald court and the judge thereof to annul and expunge from Its 
records a certain other deeree entered of date March 12, 1914. 

It appears from the pétition that one Charles W. Clark, about .Tanuary 15, 
1912, instltuted a suit in sald District Court against the Arizona Mutual Sav- 
ings & Loan Association and the Arizona Trust Company, to be called herein 
respectlvely the Loan Association and the Trust Company, In hls own behalf 
as a stockholder in the Loan Association, and In behalf of ail other stock- 
holders similarly sltuated. Clark is a citizen of Califomla, and défendants 
are citizens of Arizona, and the amount Involved Is sufflclent to give the court 
jurlsdictlon. 

Prior to April, 1911, the Loan Association became and was insolvent, and 
the officers thereof, as alleged, organized the Trust Company, and thereafter 
unlawfully transferred to the Trust Company assets of the Loan Association 
of the approximate value of $130,000, and about 90 per cent, of the stock- 
holders in the latter association exchanged thelr stock for stock in the Trust 
Company ; the plaintiff Clark being one who ref used to make an exchange of 
stock. The Mil contalns, among others, the foUowing averments setting forth 
the unlawful transfer of the assets: 

"That the défendant Trust Company, wlth full knowledge of ail the fact» 
herein set forth, and wlth full knowledge of the fact that in April, 1911, due 
to the insolvency of the défendant Loan Association, the offlcers and directors 
thereof became and were trustées for the beneflt of your orator and other 
stockholders similarly sltuated, and that the assets and property of the sald 
défendant Loan Association were thereupon and thereafter impressed and 
charged wlth the trust for the benefit of your sald orator and other stock- 
holders in sald défendant Loan Association similarly sltuated, and notwlth- 

fta other cases see sama tople £ { numbsb in Dec. à Am. Dlgi. U07 ta date, Jb Rep'r Indexe* 
215 F.— 43 
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Standing the fact that the sald défendant Loan Association had no other debts 
or obligations than those whlch It owed to your orator and other stock- 
holders therein similarly sltuated, the sald défendant Trust Company, with 
full knowledge of ail of the matters herein set forth, took over the sald assets 
and property of the said défendant Loan Association." 

And, further, that "ail of the assets and property of the défendant Loan 
Association hâve been used by the défendant Trust Company In the exploita- 
tion of various spéculative enterprlses, In whlch sald défendant Trust Com- 
pany has engaged, and that in connection with said enterprlses the assets of 
the défendant Loan Association hâve been used by the said défendant Trust 
Company and the officers thereof, and that the said assets hâve been used 
and hâve become mingled with certain other assets of the défendant Trust 
Company subsequently acqulred by it, and that by reason thereof your orator 
and other stockholders in the said défendant Loan Association hâve acqulred 
equltles and rights in connection with sald after-acquired property of the said 
défendant Trust Company, but that it is difficult now to separate and to 
segregate the assets whlch hâve at ail times belonged to the sald défendant 
Loan Association, and possession of whlch was acqulred by the défendant 
Trust Company, as aforesaid, from sueh, if any, assets as hâve been acqulred 
subsequently by the défendant Trust Company." 

And It is eventually averred that the suit is Instltuted "to the end that 
the transactions herein set forth as heretofore made between the défendants 
above named be annulled and declared void and held for naught, and to the 
end that an accountlng may be had between the two défendants above named, 
and between the défendant Loan Association and your orator and others simi- 
larly sltuated, and to the end that the property and assets of the défendant 
Loan Association, in whlch your orator and others similarly sltuated has and 
hâve respectively an interest, may be conserved and protected, and that a re- 
ceiver of the défendant Loan Association may be forthwith appointed, with 
full powers to acqulre and take possession of and to marshal the assets of 
the défendant Loan Association, in whosesoever hands the said assets and 
propertles may be, and to ascertaln the amounts due and owing from the sald 
défendant Loan Association to your said orator and other stockholders thereof 
similarly sltuated, and that such sums of money, if any, as may be due and 
owing to the défendant Loan Association, be ascertained and determlned, and 
that your orator and others similarly sltuated who may désire to intervene 
herein in support of thls bill of complalnt may be permitted to do so, and 
that your orator and such persons as may Intervene, as aforesaid, may be 
awarded such other relief as to a court of equity may seem proper." 

The prayer of the bill is for an annulment of the transactions had between 
the défendants and a restitution of the assets of the Loan Association by the 
Trust Company to the Association, for an accountlng between the défend- 
ants, and between the Loan Association and the complalnant and other stock- 
holders similarly sltuated, for the appointment of a receiver with authorlty 
to reduce to possession ail of the assets of the défendant Loan Association 
wheresoever found, for a wlnding up of the afCalrs of the Loan Association, 
and for such other and further relief In the premises as the nature and dr- 
cumstances of the case may require. 

Subsequently to the flling of the bill there were four pétitions of Interven- 
tion flled by persons who were original stockholders of the Loan Association, 
but many of whom had exchanged their stock for stock in the Trust Com- 
pany. By the pétitions it is shown that those who had exchanged their stock 
had been Induced to do so through the fraudulent contrivance and mlsrepre- 
seutations made to them by the défendants in sald cause. 

The prayer of the interveners is that they be permitted to Intervene, and 
as to the Intervening stockholders in the Trust Company that the transac- 
tions whereby their stock in the Loan Association was exchanged for stock 
in the Trust Company be rescinded and set aside, and they be reinstated to 
their tltle in the stock of the Loan Association, and that the Trust Company 
be requlred to make restitution of the propertles and assets to the Loan As- 
sociation, and that a receiver be appointed to take over ail the assets of both 
sald défendants, that an accountlng be had between the défendant companles. 
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as well as between snch companles and thelr stoekholders, that a master be 
appointée! to take proofs, and that the affairs of both companles be wound 
up, and their assets marshaled and distributed to whomsoever may be entl- 
tled thereto, and for such other and différent relief as to tbe court may seem 
proper. 

The défendants jointly answered the bill, and, among other things, set eut 
that certain plans were devlsed whereby preferred shares of the Trust Com- 
pany stock might be exchanged at par for the stock of the Loan Association, 
and that, in pursuance of such plans, exchanges of stock hâve taken place 
to the extent that the Trust Company Is now the owner of about 90 per cent. 
of the entire outstanding stock of the Loan Association, and as such owner 
of said stock is and has been the équitable owner of a like proportion of ail 
the assets of the Loan Association. 

A reply having been filed, trial was had, and on February 27, 1913, the 
court ma (le and entered its decree, whereby it was adjudged and decreed: 

Eîrst. That certain interveners, naming them, were still stoekholders in 
the Trust Association. 

Second. That certain other interveners were stoekholders in the Trust 
Company, who had exchanged Loan Association stock for such holdings. 

Third. That about March, 1911, those in control of the Loan Association, 
the Association being at the time insolvent, caused the Trust Company to be 
organized, for the purpose of taking over the assets of the Association and 
engaging in business. 

Fourth. That as to the Interveners who had never exchanged their stock 
the said proposed transfer of assets was unlawful and invalid. 

Fifth. That pursuant to the purpose of the Trust Company's organization 
ail of the assets and propertles of the Loan Association were transferred to 
the former company, since which time said company and its ofiBcers had so 
dealt with such assets and propertles of the Loan Association as that they 
hâve become confused and inseparably commingled with the assets and proper- 
tles of the Trust Company; and that at this time It is impracticable and 
impossible, in justice to the parties to the litigation, to direct and enforce a 
retransfer of ail the original propertles and assets so secured by the Trust 
Company and profits therein from the Loan Association. 

Sixth. That the interveners known as "exchanging stoekholders" were in- 
duced through fraud and deceit to exchange their stock, and It was decreed 
that they be permitted to rescind the agreements whereby such exchanges 
were made. 

"Seventh. And to the end that the rights of ail of the Interveners herein 
and of the outstanding stoekholders In the défendant Loan Association who 
never exchanged their stock therein for stock in the défendant Trust Com- 
pany may be adequately preserved and protected, the Court hereby conflrms 
the sale and transfer oic ail of the assets of the défendant Loan Association 
to the défendant Trust Company, and adjudges that complète tltle is vested 
in the défendant Trust Company of, in, and to ail of the assets and proper- 
tles of whatsoever kind or nature heretofore owned by the défendant Loan 
Association, subject only to the lien and charges hereinafter specified. 

"Eighth. And for the further protection of the rights of the said inter- 
veners and the said stoekholders In the défendant Loan Association who 
never exchanged their stock therein for stock in the défendant Trust Com- 
pany, the court adjudges and détermines that ail of the assets and propertles 
now or hereafter owned or acquired by the défendant Trust Company be, and 
they hereby are, impressed with the trust and lien in favor of each of the 
said interveners named herein to the extent and amount set opposite the 
names of each, and in favor of the stoekholders in the défendant Loan As- 
sociation who never exchanged their stock therein for stock in the Trust 
Company for the amounts heretofore paid in by such last-named persons in 
the following names and amounts." 

Ninth. That the account of Christy, as recelver of the Loan Association, be 
approved, and he be discharged. 

Tenth. That Sims Ely, Esq., he appointed permanent recelver of the Loan 
Association and the Trust Company; that he sell so much of the whole o* 
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the assets and propertles of the défendant Trust Company as may be ncces- 
sary, flrst, to pay and discharge the costs of administration of the Loan As- 
sociation estate; second, the costs and expenses Incident to the administra- 
tion of the Trust Company's estate ; and that thereaf ter he pay pro rata and 
in equal shares to each and ail the Interveners hereln and to the stockhold- 
ers of the Loan Association named In the precedlng elghth paragraph of thls 
decree such sums of money as may be recelved by sueh permanent recelver 
untll the said interveners and the said nonexehanging Loan Association stock- 
holders named in the precedlng elghth paragraph are pald In fuU the amounts 
set opposite their respective names; and that the recelver pay the balance 
remalnlng, If any, In his hands to the défendant Trust Company for the 
benefit of such persons as may be lawfully entltled thereto. 

The eleventh and twelfth paragraphs deal wlth the tltle of the recelver 
and Injunction against disposlng of the property of the défendant companles. 

The term of court explred of Its own limitations April 5, 1913. On that 
day, but after the adjournment of the court for the term, J. L. Warrlng and 
others filed a motion to Intervene and an Intervening pétition in said cause. 
The motion was not continued over the term or called to the attention of the 
court untll April 14, 191S, when a demurrer was sustalned to the pétition. 
Thereafter, on or about July 15, 1913, J. L. Warrlng and others filed another 
motion In court, and a pétition praylng that they be permltted to intervene, 
to the end that the decree of February 27, 1913, be set aside, and for such 
other and further relief as to the court might seem appropriate. 

The pétition for intervention sets forth the flling of the original blU, the 
decree of February 27, 1913 ; that the petltloners, except one, are stockhold- 
ers of the Trust Company; that they adopt the allégations of the bill in so 
far as applicable; that each of them were formerly owners of stock in the 
Loan Association, and through fraudulent représentations of the défendants 
were induced to exchange such stock for stock in the Trust Company; that 
petltloners had no knowledge of the appointœent of receivers of either pf the 
défendant companles untll some tlme in February, 1913; and that they had 
no notice of the pendency of the suit whlch resulted in said final decree; 
that the decree Is inaccurate, In that the names of several of the stockhold- 
ers are duplicated in some instances, and larger amounts are decreed than 
the amounts pald in by the said stockholders ; and that both défendant com- 
panles are Insolvent and unable to pay their just debts and obligations. Other 
allégations are made attacking the action of the recelver, but they are not 
materlal to the présent controversy. The prayer of the intervening petltlon- 
ers is that they be permltted to intervene; that the decree of February 27, 
1913, be set aside; that the transaction whereby the petltloners exchanged 
their Loan Association stock for Trust Company stock be declared fraudu- 
lent and vold, and that petltloners be reinstated In their former holdings^ 
that an accounting be had ; and for gênerai relief. 

Thereafter, on March 12, 1914, the court allowed the Intervention and modl- 
fled the decree of February 27, 1913, In that It was decreed that the Trust 
Company restore to the Loan Association ail propertles and assets of the 
latter; that the Trust Company dellver to the recelver ail propertles of ev- 
ery kind and nature that it recelved from the Loan Association ; and that the 
cause be referred to the standing master for report touching certain spedfled 
conditions. 

William M. Seabury, of Phœnix, Ariz., for petitioners. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

PER CURIAM. [1] It is a rule of law long established that after 
the term has ended ail final judgments and decrees of the court pass 
beyond its control, unless steps hâve been taken during the term by 
motion or otherwise to modify or correct them. Bronson v. Schultenj 
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104 U. S. 410, 415, 26 L. Ed. 797; Sibbald v. United States, 12 Pet. 
487, 491, 9 L. Ed. 1167. 

A court, in assuming to modify, annul, or set" aside a judgment or 
decree after the term in which it is rendered, is in gênerai parlance 
considered to hâve exceeded its jurisdiction. Such excess of jurisdic- 
tion is, no doubt, the subject of review by writ of error or appeal. In 
a case of that kind, it was said by the Suprême Court: 

'îf, on the other liand, the orcier made w«s without jurisdiction on the part 
o( the ooiirt making it then it is a proceeding which must be the subject of 
review by an appellate court." Phillips v. Negley, 117 U. S. 665, 671, 672, 
6 Sup. et 901, 903 (29 L. Ed. 1013). 

As a gênerai rule mandamus will not lie where there exists an adé- 
quate légal remedy ; that is, if the légal remedy is as spécifie, prompt, 
and compétent to afïord relief upon the very subject of controverse 
as mandamus. Under fédéral practice the writ may be employed in 
aid of appellate jurisdiction, and the Circuit Court of Appeals is au- 
thorized to invoke its assistance in appropriate cases. The writ so 
employed extends to jurisdiction which might otherwise be defeated 
by the unauthorized action of the lower court, as well as to jurisdiction 
actually acquired. McClellan v. Carland, 217 U. S. 268, 279, 280, 30 
Sup. Ct. SOI, 54 L. Ed. 762. 

Or, putting it in another way, the test of jurisdiction in aid of which 
the appellate court may issue writs of mandamus is not the actual prior 
exercise of the right by appeal or writ of error, but the existence of 
the right to review by a challenge to the final décisions or otherwise 
of the cases or proceeding to which the applications for the writ re- 
late. Barber Asphalt Pav. Co. v. Morris, 132 Fed. 945, 66 C. C, A. 
55, 67 L. R. A. 761. 

Mandamus will issue, therefore, by appellate jurisdiction to annul 
the acts of an inferior court, where such inferior court has acted 
wholly. without its jurisdiction. Such a case is Ex parte Bradley, 7 
Wall. 364, 377 (19 L. Ed. 214), the court saying: 

"The ground of our décision upon this branch of the case is that the court 
below had no jurisdiction to dlsbar the relator for a contempt committed be- 
fore another court. * * • No amount of judiclal discrétion • * • can 
supply a defect -or want of jurisdiction in the case. The subject-matter is 
not before it ; the proceeding Is coram non judice and void." 

The principle has been applied in cases where the inferior fédéral 
courts hâve assumed jurisdiction of removal causes, and acted beyond 
their power and judicial authority in so doing. Virginia v. Rives, 100 
U. S. 313, 25 L. Ed. 667; Virginia v. Paul, 148 U. S. 107, 13 Sup. 
Ct. 536, 37 h. Ed. 386; In re Winn, 213 U. S. 458, 29 Sup. Ct. 515, 
53 L. Ed. 873. In the first of those cases the court says of the writ: 

"Its use has been very much extended In modem times, and now it may 
be said to be an established remedy to oblige inferior courts and magistrat» 
to do that justice which they are In duty, and by vlrtue of their office, bound 
to do. It does not lie to control judicial discrétion, except when that dis- 
crétion has been abused ; but It is a remedy when the case Is outside of the 
exercise of thIs discrétion, and outside the jurisdiction of the court or offlcer 
to which or to whom the writ is addressed. One of its pecnllar and mon 
common uses is to restraln inferior courts and to keep them witbin ihelr 
lawful bounds." 
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In the last case cited the same principle is invoked, the court being 
caref ul at the same time to state the limitations governing the issuance 
of the writ in the f olIÔwing language : 

"Mandamus, It Is true, never lies where the party praying for it bas an- 
«tlier adéquate remedy. The wrlt of mandamus was introduced to supplé- 
ment the exlsting jurlsdiction of the courts and to afCord relief In extraordl- 
nary cases where the law présents no adéquate remedy. • • ♦ In thèse 
cases writs of mandamus must not be permitted to usurp the functions of 
writs of error or appeals, or to taUe their place where they offer an adéquate 
remedy to the aggrieved party. It is only in cases where the record makes it 
elear, as a matter of law, that the Circuit Court was wlthout jurlsdiction to 
take any action whatever, that the writ of mandamus lies." 

In Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 55 L. Ed. 252, 
37 L. R. A. (N. S.) 392, the doctrine as applied in this case (The Winn 
Case), and other similar cases, was limited in its proper application to 
causes where the record présents a total absence of jurisdiction in- 
volving no élément of discrétion. In that case the court goes into an 
elaborate and comprehensive review of the cases, such as Ex parte 
Hoard, 105 U. S. 578, 26 L. Ed. 1176, apparently holding a contrary 
view to the Winn Case, and other like cases, and criticises and limita 
in some respects the expressions of the court touching the province and 
application of the writ of mandamus, but still holds that ail of the lat- 
ter line of cases were rightly decided, upon the principle of a total ab- 
sence of jurisdiction and involving no élément of discrétion. 

In another removal cause (In re Metropolitan Trust Co., 218 U. S. 
321, 31 Sup. Ct. 20, 54 L. Ed. 1051), decided shortly prior to Ex parte 
Harding, but not mentioned in that case, in its review of the seemingly 
conflicting holdings of the court on the subject, the court awarded 
mandamus as an appropriate remedy. And the particular feature 
which seems to render it pertinent hère is that the court exercised its 
authority to set aside a judgment rendered upôn demurrer, after the 
term at which it was rendered, upon the erroneous idea that it was 
without jurisdiction in the first instance to sustain the removal, a mo- 
tion having been interposed to remand. In its disposition of the case 
the court, speaking through Justice Hughes, says: 

"Nor could the court exercise the gênerai power which it possesses to 
modify or set aslde its orders or decrees prior to the expiration of the term 
at which the final decree is entered; for in this case that term had ended 
before the motion was made" 

— citing cases, and among them Ex parte Sibbald and Bronson v. 
Schulten, supra^ and concludes : 

"When the motion was made, the court was without Jurisdiction to vacate 
the decree. As the court, in granting the motion, exceeded its power, manda- 
mus is the appropriate remedy." 

There are two aspects upon which the court may bave predicated 
lack of jurisdiction in the Circuit Court : First, in its want of power 
to act at ail, the matter being within its discrétion in the first instance 
whether to retain or remand the cause; and, second, in its want of 
authority to annul a judgment or decree after the term in which it was 
rendered. The court having taken the pains, however, to state the 
rule, in the course of the disoosal of the case, which limits the power 
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of the court to set aside its own decree to the term in which ît was ren- 
dered, we assume that by so emphasizing the doctrine it based its dé- 
cision largely, if not vvholly, upon the lack of power in the Circuit 
Court after the term had ended, and hence held that in such a case 
mandamus was the proper remedy. The holding must hâve been 
so made, notwithstanding the rule announced in Phillips v. Negley, 
supra, that such a judgment was subject to review on appeal or writ 
of error. 

[2] Based upon this case and the previous authorities cited, and the 
discussions as to when the remedy by mandamus in aid of appellate 
jurisdiction is available, we are impressed that where a court has at- 
tempted, subséquent to the term at which a judgment or decree is ren- 
dered, to set aside or annul such judgment or decree, it présents a case 
where the court has acted wholly without jurisdiction or power in the 
premises, and its act in that respect is void, and that mandamus wilî 
lie to correct the error. But as this is one of the controUing questions 
in the case, and the cause having been presented ex parte, we with- 
hold our final judgment touching it until opposing counsel can be heard 
on a rule to show cause. 

The District Court was of the view that the decree of February 27, 
1913, was entered without jurisdiction, because outside of and beyond 
the issues made in the pleadings in the original cause. Of this we ex- 
press no opinion ; neither do we indicate any opinion as to whether 
the cause was still in the breast of the court when the order or decree 
of March 12, 1914, was rendered. 

Upon the showing made, however, we are of the view that the order 
to show cause should be issued as prayed. Ail parties can then be 
heard, and the matter fully presented. 



JOHNSON V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1914. On Rehearlng, 

June 9, 1914.) 

No. 2017. 

1. Pecstitution (5 4*) — White Slave Act — Evidence. 

In a prosecution for violating the White Slave Act (Act June 25, 1910, 
c. 395, 36 Stat. 825 [U. S. Comp. St. Supp. 1911, p. 1343]), évidence held 
sufficient to sustain a conviction of accused for causing a woman to be 
transported, in Interstate commerce, for the purpose of having sexual 
intercourse with her, but insufficient to sustain counts for causing the 
same woman to be transported for purposes of prostitution. 

[Ed. Note. — For other cases, see Prostitution, Cent Dig. § 4 : Dec. Dis. 
8 4.*] 

2. Statutks (§ 217*) — Consteuction — Extbaneous Refekbnces. 

In the absence of ambiguity apparent on the face of the statute, ex- 
traneous références to public debates, as indlcating the author's Intent In 
the Introduction of a statute, are inadmissible and cannot be considered, 

•For other cases see same topie & § numebr in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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but the meaning Is to be determined exclusively from the text, with tho 
words taken in their ordinary and usual meanings. 

[Ed. Note.— For other cases, see Statutes, Cent Dlg. | 293; Dec. Dlg. 
{ 217.*] 
8. Pbobtitution (§ 1*) — White Slave Act — "Pbostittjtion" — "Otheb Im- 
, UOBAL Ptjbpose." 

The Whlte Slave Act makes It a felony for any one knowingly to 
transport, or cause to be transported or ald or asslst In obtaining trans- 
portatlon for, or in transportlng in Interstate or forelgn commerce, any 
woman or girl for the purpose of prostitution or debauchery, or any 
other immoral purpose. Held, that while the term "prostitution" In- 
volves the flnancial élément and signifies commercialized vice, the words 
"other immoral purpose" as used in the statute are not limited to kindred 
offenses involving the sharlng of profits by the hire of the woman's body, 
and hence their meaning was fulfilled by sexual debauchery between the 
female and the défendant Involving no flnancial élément 

[Ed. Note. — For other cases, see Prostitution, Cent. Dlg. §| 1, 2; Dec. 
Dig. S l.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5740, 5741.] 

4. CoMMEKcœ (§ 16*) — White Slave Act — Poweb of Congeess — Commeecb 
Clause. 

Since the term "commerce" as used In the fédéral Constitution (article 
1, l 8, cl. 3) granting to Congress the right to legislate with référence to 
Interstate and forelgn commerce, is not limited to trafflc in or an ex- 
change of commodities, but extends as well to the transportatlon of per- 
sons, and includes navigation and Intercourse, giving to Congress not 
only the right to regulate, but actually to prohibit transportatlon in the 
interest of the gênerai welfare, Congress had complète power to pass the 
White Slave Trafflc Act, maklng it a felony to transport or cause to be 
transported any woman or glrl for prostitution, or any other immoral 
purpose, though the statute be construed as exteriding beyond commer- 
cialized vice to include transportatlon In Interstate commerce of a female 
for the purpose of mère unlawful sexual intercourse with défendant 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 2; Dec. Dig. 
§ 16.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1287-1298; 
vol. 8, pp. 7606, 7607.] 

6. Cbiminal Law (§ 84*) — Place of Tbial — White Slave Act. 

Since the violation of the White Slave Act is an abuse of Interstate 
transportatlon, Congress was entltled to provide, as it did, that the offense 
should be cognizable in any district from, through, or into which the 
transportatlon led. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dig. §§ 115-124; 
Dec. Dig. § 84.*] 

On Rehearing. 

d. Cbiminal Law (§ 703») — Ddtt of Disteict Attobnet. 

Where the District Attorney, in a prosecutlon for vlolatlng the Whlte 
Slave Act, in good faith stated to the jury that one of defendant's pur- 
poses in transportlng the female in question was to compel her to com- 
mit the crime against nature upon bis body, but the attorney subse- 
quently dlscovered that he could not prove such statement, it was his 
duty at once to withdraw the same. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dig. | 1659 ; Dea 
Dig. S 703.*] 

T. WïTNESSBS (§ 401*) CBOSS-EXAMINATION CONCLUSIVENESS OF Answeb 

Collateeal Mattebs. 

Where, In a prosecutlon for violatlng the White Slave Aet, défendant 
testifled In his own behalf, and on cross-examlnatlon was asked if he 

•For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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had not beaten a certain woman wlth hls jist, and answered In the néga- 
tive, tlie government could not introduce évidence to sliow the contrary, 
under the rule that a cross-examiner, to show the character of the party 
from his own admission, may go into collatéral matters, but he Is bon&d 
by the answers he obtains. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. § 1270; Dec. 
Dig. § 401.*] 
& Ceiminal Law (§ 878*)— Separate Counts— Paetial Invaliditt. 

The rule that if a criminal act is charged in several ways, and sen- 
tences run concurrently, one good count, supported by compétent évi- 
dence, will sustain a gênerai verdict of guilty does not apply, where the 
éléments involved In the two sets of counts are not identical, and the 
trial judge in fact assessed the punlshment on the basis that défendant 
was guilty of both offenses. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 2098-2101 ; 
Dec. Dig. § 878.»] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of IlUnois; George A. Car- 
penter, Judge. 

John Arthur Johnson was convicted of violating the White Slave 
Act, and he brings error. Reversed ior resentence on the sexual in- 
tercourse count, and for retrial on the prostitution count. 

Benjamin C. Bachrach, of Chicago, 111., for plaintifï in error. 
James H. Wilkerson and Harry A. Parkin, both of Chicago, 111., for 
the United States. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

BAKER, Circuit Judge. Plaintifï in error, défendant below, was 
convicted of violating the White Slave Traffic Act, which makes it 
a felony for any one knowingly to — 

"transport or cause to be transported, or aid or assist in obtalning trans- 
portation for, or in transportlng, in Interstate or foreign commerce, any 
woman or girl for the purpose of prostitution or debauchery or any other 
immoral purpose." 

One group of counts on which défendant was held charged that 
he procured the transportation of a girl from Pittsburgh to Chicago 
for the immoral purpose of having sexual intercourse with her. In 
another group the purpose laid was prostitution. 

[ 1 ] Respecting the first group the évidence showed : That the girl, 
in financial straits at Pittsburgh, endeavored to reach défendant by 
long-distance téléphone. That an employé of défendant answered, 
and to him she told her plight. That the next day she received a 
telegram, signed "Jack," asking what she needed for expenses. That 
in reply to her answer she received a telegram reading: "I am send- 
ing you $75. Go to Chicago at Graham's and wait until I get there. 
Jack." That she drew the $75 from the Postal Telegraph Company, 
purchased therefrom a ticket to Chicago, and traveled to that city on 
the Pennsylvania Railroad, and that défendant shortly thereafter had 
sexual intercourse with this girl in Chicago. 

No direct évidence was adduced to establish the authenticity of the 

*For other cases se* urne topic & { nvmbbr in Dec. tt Am. Dlgs. 1M7 to date, t Rep'r Indexe» 
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telegrams. But from defendant's statement on the witness stand that 
he would not say that he had or had not sent them, from the fact 
that défendant on his arrivai in Chicago called the girl by téléphone 
at Graham's, and from the fact as testifîed to by the girl that de- 
fendant at their first meeting inquired, "Did you receive the $75 I 
sent you?" the jury were warranted in finding that défendant was 
the author of the messages and the furnisher of the money for the 
girl's transportation. 

On the évidence thus far cited, a suspicion might be entertained 
that the purpose of the transportation was sexual intercourse. This 
évidence also is consistent with the theory that défendant had no 
sexual intent at the time he aided the girl in her travels. And the 
presumption of innocence would require the adoption of this theory 
if hère the évidence stopped. But the record further establishes that 
before aiding this girl défendant habitually indulged in promiscuous 
sexual intercourse; that this girl was a prostitute; that défendant 
first met her several years before in a brothel; that throughout the 
period of their acquaintance they maintained sexual relations ; and 
that frequently défendant in his journeys about the country took the 
girl with him, or had her travel to meet him, and always for the pur- 
pose of sexual intercourse. This additional évidence furnished a basis 
from which the jury could justifiably draw the inference of fact that 
when défendant furnished the transportation he did so for the pur- 
pose of having sexual intercourse with the girl after their arrivai in 
Chicago, just as a jury may reject a defendant's -protestation of in- 
nocence in passing counterfeit when the évidence shows that prior to 
the act in question he had habitually or frequently passed other similar 
counterfeits. 

But a différent situation affects the prostitution counts. Téléphone 
and telegraph messages contained no suggestion of prostitution. The 
only fact is that several days after the girl's arrivai in Chicago de- 
fendant supplied the money to enable her to open and conduct a 
brothel. This fact might lead to a suspicion that défendant when pro- 
viding transportation had the intent to aid her subsequently in her 
profession. But criminal convictions cannot be allowed to rest on sus- 
picion. And tliere were no supplemehtary facts like those that sup- 
port the sexual intercourse counts — no proof that défendant had ever 
been connected with or interested in brothels, or that prior to the act 
in Chicago he had ever aided this or any other girl to engage in pros- 
titution. 

[2] Against upholding the conviction on the sexual intercourse 
counts défendants first insistence is that the intention of Congress was 
otherwise. By noting current history we may be aware that the act, 
when applied to merely unlawful sexual intercourse, bas been used 
as an instrument for blackmail or other oppressions; but that bas 
nothing to do with a judicial ascertainment of the meaning and con- 
stitutionality of the act when it was adopted. Référence is made to 
public debates as indicative of the author's intent. But the writer of 
a bill may explain his purpose to his fellow members, and they may 
vote for it solely because in their iudement it has a wider or narrower 
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scope than he states. This is one of the considérations that âges ago 
led to the adoption of the universal primary canon of interprétation 
that in the absence of ambiguity apparent upon the face of a docu- 
ment extraneous références are not permissible, and the meaning is 
to be gathered exclusively f rom the text with the words taken in their 
ordinary and usual meanings. 

[3] A further urge is that the words "prostitution or debaucheiy 
or other immoral purpose" do not cover sexual intercourse that is 
merely unlawful. "Other immoral purpose" are words of such gen- 
erality that a criminal conviction thereunder could not be tolerated 
for acts whose purpose was any and every sort of immorality. They 
must be hmited to that genus of which the preceding descriptions are 
species. Défendant contends that the nexus, the attribute in com- 
mon, is "commercialized vice" ; that a défendant cannot be guilty un- 
less it be shown that he is fiancially concerned in "the traffic in wo- 
men." Prostitution, the first species, involves the financial élément. 
But there is no condition in the statute that the furnisher of transpor- 
tation shall be guiltless unless he shares in or somehow profits by the 
hire of the woman's body. And in Hoke's Case, 227 U. S. 308, 33 
Sup. Ct. 281, 57 L. Ed. 523, 43 L. R. A. (N. S.) 906, Ann. Cas. 1913E, 
905, a conviction for transporting a woman "for the purpose of pros- 
titution" was upheld without proof that the woman was a "white 
slave," an article of barter in "the traffic in women," or that the de- 
fendant was interested in her earnings. Debauchery, the other named 
species, is restricted by its association with the first species to sexual 
debauchery, a leading of a chaste girl into unchastity. No financial 
élément is necessarily involved in sexual debauchery; the statute in- 
troduces no such condition ; and Athanasaw's Case, 227 U. S. 326, 
33 Sup. Ct. 285, 57 L. Ed. 528, Ann. Cas. 1913E, 911, teaches that the 
providing of interstate transportation for the mère purpose of attempt- 
ing to lead a chaste girl into unchastity is a felony without proof that 
the défendant intended to be the débaucher, or that he expected to 
profit by the girl's hire if she should become a prostitute. So it be- 
comes apparent that "commercialized vice" or "the traffic in women for 
gain" is not the common ground, that the nexus indicative of the genus 
is sexual immorality, and that fornication and adultery are species of 
that genus. This conclusion is fortified by United States v. Bitty, 208 
U. S. 393, 28 Sup. Ct. 396, 52 L. Ed. 543, where in construing the pro- 
hibition of the immigration act against the importation of alien women 
"for the purpose of prostitution or any other immoral purpose," the 
latter phrase was held to mean unlawful sexual intercourse regardless 
of financial considérations. See, also, United States v. Flaspoller (D. 
C.) 205 Fed. 1006, in référence to the White Slave Traffic Act. 

[i] Lawful power in Congress to pass an act of this scope is chal- 
lenged. There was a time when it would hâve been interesting to ex- 
amine the contention that the word "commerce" in the commerce 
clause of the Constitution means only "traffic in or an exchange of 
commodities." But when the ultimate tribunal long ago defînitely de- 
cided that the term also includes "navigation and intercourse," that 
"transportation of persons" in and of itself is "commerce," and that 
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"commerce" may not only be "regulated," but actually prohibited, in 
the interest of the gênerai welfare, no room was left for profitable dis- 
cussion. Passenger Cases, 7 How. 283, 12 L. Ed. 702; Gloucester 
Ferry Case, 114 U. S. 196, 5 Sup. Ct. 826, 29 L. Ed. 158; Rahrer's 
Case, 140 U. S. 545, 11 Sup. Ct. 865, 35 L. Ed. 572; Covington Bridge 
Case, 154 U. S. 204, 14 Sup. Ct. 1087, 38 L. Ed. 962; Addyston Pipe 
Case, 175 U. S. 226, 20 Sup. Ct. 96, 44 L. Ed. 136; Lottery Case, 188 
U. S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492; Hoke's and Athanasaw's 
Cases, supra. Whole ranges of acts, like those regulating carriers, 
safety appliances, employers' liability for injuries to interstate train- 
men, hours of dispatchers' work, 28-hour confinement of live stock, 
movements of diseased persons or animais, pure food, etc., are upheld 
only on the basis that "transportation is commerce." Nothing remains 
but to say that the présent act obviously is concerned with the inter- 
state transportation of persons. PIow far and with what governmental 
purposes the undoubted power shall be exercised must be determined 
by the législative, not the judicial, department of government. 

[5] Défendant questions the right of the government to try him 
in the Northern District of Illinois. But inasmuch as the trial is for 
an abuse of interstate transportation, we are of the opinion that Con- 
gress had a clear right to provide, as it did, that the offense should be 
cognizable in any district from, through, or into which the transporta- 
tion led. 

Minor objections to the course of the trial hâve been brought to our 
attention. Suffice it to say that we hâve carefully examined the entire 
record and find nothing substantial of which défendant may justifiably 
complain except the submission of the prostitution counts. 

Inasmuch as the sentence is based on the two sets of counts jointly, 
the judginent is reversed for resentence on the sexual intercourse 
counts and for retrial of the prostitution counts if the government has 
additional évidence to support them. 

On Rehearing, 
Before BAKER, SEAMAN, and MACK, Circuit Judges. 

BAKER, Circuit Judge. In its pétition for rehearing the govern- 
ment calls attention to an overlooked item of évidence to support the 
submission of the prostitution counts. Not only was the state of the 
évidence as given in the opinion unquestioned in the government's 
briefs and at the oral argument, but the position was taken that the 
prostitution counts were sufiîciently sustained by proof that the pros- 
ecuting witness was a confirmed prostitute, and that défendant had 
$exual intercourse with her. We held and now hold that this position 
is Unsound. The unlawful intercourse feature of the statute can be 
established only by évidence that transportation was furnished for the 
purpose of enabling the défendant to hâve sexual intercourse with the 
woman or girl, and whether she was previously moral or immoral is 
immaterial. The prostitution feature of the statute can be established 
only by évidence that the transportation was furnished for the purpose 
of the defendant's aiding or abetting the woman or girl in submitting 
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her body promiscuously for hire, and whether the défendant himself 
had sexuaî intercourse with her or not is immaterial. 

In the testimony of the prosecuting witness appears an account of 
a trip from Pittsburgh to Atlantic City, to Chicago, to Cleveland, to 
Détroit, to Buffalo, to Toronto, to Montréal, and back to Pittsburgh. 
For each move the transportation was fumished by défendant, and at 
each place the unlawful relations were maintained. This testimony 
was taken by us as supportive only of the unlawful sexual intercourse 
counts, and our attention was not attracted to a conversation at At- 
lantic City, which occurred about 2% months prior to the transporta- 
tion counted on in the indictment, and which may be given an inter- 
prétation bearing on the prostitution counts. She testified that défend- 
ant there said to her that if she was sporting she might as well make 
the money for herself as for others, and that she should look for an 
apartment at Chicago ; that at Chicago she looked for an apartment, 
but failed to find one; that défendant paid her way to Chicago, and 
there maintained the same relations with her as at the other cities. 
Whether her statement of defendant's remark should be accepted over 
defendant's déniai, whether the remark should be considered as merely 
casual advice for her independent action, or as evidencing an intent 
to aid or abet her in prostitution, whether the f urnishing of transporta- 
tion from Atlantic City to Chicago was for purposes of unlawful sexual 
intercourse, or for prostitution, or for both, we recognize as questions 
for the jury. But the contrast between the states of the évidence in 
support of the two sets of counts is very marked. Against conviction 
on the sexual intercourse counts defendant's main reliance was on 
points of law, which we denied. The évidence was overwhelming. 
And we continue to believe that we were right in upholding the convic- 
tion on those counts against complaints of acts by the government's 
attomey and erroneous admission of évidence, because the record dem- 
onstrates that, no matter how improperly the préjudices of jurors may 
hâve been aroused, no other verdict could properly hâve been reached. 
But the évidence tending to support the prostitution counts is so slight 
and dubious that, when we see that thèse counts were carried along 
by the clearly established sexual intercourse counts, we are of opinion 
that the matters above referred to become material. 

[B] In his opening statement the government's attorney said: 

"Another immoral purpose is one toc obscène to mention, the purpose belng 
for défendant to compel tliese women to commit the crime against nature upon 
hIs body. "We will demonstrate that beyond any reasonable doubt to you, 
gentlemen, before the close of this case." 

We must assume that the government's attorney, when he made the 
statement, believed he could produce the évidence. But at some time 
before he closed he knew that the picture he had drawn of the negro 
pugilist could not be verified. Yet not until after defendant's attorney 
had made a motion to that effect after the close of the government's 
case were the crime against nature counts withdrawn from the consid- 
ération of the jury. A désire, if not a duty, to be fair should hâve led 
the government's attorney to withdraw that heinous charge the moment 
he loiew it could not be substantiated. 
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Similarly with respect to the unsupported statement : 

"It will turtlier appear that from time to time as he had the three women 
with him about the couiitry, because of their différences and other reasons, he 
would drop one ot them off and put her into a sporting house temporarily, to 
reliçve himself of tlie uecessity of spending money carryiug her about the 
country vvhile he hiid the others." 

Défendant took the witness stand in his own behalf. On direct ex- 
amination his testimony was limited to matters directly pertinent to 
the indictment. On cross-examination : 

"Q. As a matter of tact that sickuess [of a woman called Etta] was caused 
by blows from your hands, wasn't it? 

"A. No. 

"Q. Well, It was caused by blow or blows from your hands? 

"A. No, no. 

"Q. Was it not caused by blows received by Etta in Pékin ïheater hère In 
Chicago at your hands ? 

"A. No. 

"Q. Did you not carry her out or hâve her carried out and put In the 
automobile and takeu to the Washington Park Hospital after you had beaten 
her up? 

"A. No, no. 

"Q. Hattie was in the hospital whlle you were there, was she? 

"A. Not that I know of. 

"Q. Did you hâve any difficulty with her about putting her In a hospltalî 

"A. No. 

"Q. Did you hâve any similar difficulty with Belle — flstlcuff difficulty? 

"A. What is that? 

"Q. You had struck Belle on various occasions? 

"A. Kever In my life. 

"Q. Do you remeuiber using an automobile tool on herî 

"A. Never In my life. 

"Q. You never did that? 

"A. Never. 

"Q. You say you did not? 

"A. I say no, emphatically no. 

"Q. And bruised her side until It was black and blue?" 

[7] A cross-examiner, for the purpose of showing the character of 
the party on the stand from his own admissions, may go into collatéral 
matters, but he is bound by the answers he obtains. What becomes 
of the rule if the cross-examiner, after obtaining a direct answer, is 
permitted to persist in repeating insinuating questions with the obvions 
object of having his innuendoes taken in préférence to the sworn an- 
swer? If this negro pugilist had admitted that he had "beaten up" 
White women he might well hâve been characterized as "a brute." The 
last four questions, and many of the others, were of the most per- 
nicious type. 

Thèse matters might not of themselves lead to a reversai. They 
hâve been given to show the atmosphère of préjudice that pervades 
the record. They afford the setting in which must be viewed an er- 
roneous admission of évidence. One witness was called on rebuttal. 
He was asked : 

"Q. State the conversation you had on Chrlstmas Eve, 1910, with défend- 
ant respecting Etta. 

"A. He asked me to go to the hospital with him to call upon her. He told 
me he had had a flght with her at Bob Mott's Café on State Street." 
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ITie giving of this testimony was duly objected to. We find nothing 
in the record to justify the injection into the case of the collatéral ques- 
tion whether défendant exercised his fighting abilities iipon women. 
When the situation thus improperly created is measured against the 
doubtfully sustainable prostitution counts, we are ail convinced that 
défendant did not hâve a fair trial of that issue. 

[8] It is urged that the assessment of punishment should be allowed 
to rest on the sexual intercourse counts. If one criminal act is charged 
in several ways, one good count, supported by compétent évidence, w^ill 
sustain a gênerai verdict of guilty. If several criminal acts are 
charged, and if the sentences are made to run concurrently, the same 
rule applies. But hère, as already pointed out, the éléments involved 
in the two sets of counts are not identical. The tria! judge in fact 
assessed the punishment on the basis that défendant was guilty of both 
offenses. The government loses nothing as to the one offense, when 
the conviction therefor is upheld and the trial judge is permitted to 
exercise his discrétion anew. 

The former judgment and mandate of this court should be re-en- 
tered; and it is so ordered. 



NORFOLK & W. RY. CO. v. HOLBROOK. 

(Circuit Court of Appeals, Fourth Circuit May 5, 1914.) 

No. 1230. 

1. Exceptions, Bill of (§ 7*) — Fobm — Sepaeate Bills. 

Though eacti matter occurring at ttie trial on which error Is asslgned 
must be brought up and preserved by blll of exceptions, It is not neces- 
sary to prépare separate bills for each separate matter, but ail the alleged 
errors may be incorporated m one blll. 

[Ed. Note.— For otber cases, see Exceptions, Bill of. Cent Dlg. § 9; 
Dec. Dig. § 7.*] 

2. Exceptions, Bill of (§ 1*)— Pueposes— Assignments of Eeeob. 

The sole purpose of bills of exception and assignments of error Is to 
bring separately and clearly the matter complalned of before the trial 
judge, so that he may hâve an opportunity to grant relief if he thinks 
proper, and so that défendant in error and the appellate court may know 
the précise points to be decided. 

[Ed. Note. — For other cases, see Exceptions, Blll of. Cent Dlg. § !• 
Dec. Dig. § 1.*] 

3. Exceptions, Bill or (§ 13*) — Evidence— Identification. 

A blll of exceptions was made up with a slip pinned In the proper 
place, containing a direction, "Hère insert ail the évidence, beginning with 
the words, 'And the plalntifC,' on page 8, and concludlng with the end of 
the testimony for both plaintiff and défendant on page 531," referring to 
the transcript. By inadvertence the typewrltten copy of the évidence hav- 
ing the paglng indieated was not actually Inserted, but was separately 
filed. Held, that In the absence of an attack made on the correctness of 
the copy, the évidence appearing In the prlnted record being that cov- 
ered by the certiflcate of the district Judge, it was sufficiently Identifled 
so as to become a part of the bill of exceptions. 

[Ed. Note.— For other cases, see Exceptions, Bill of. Cent. Dlg. S 13- 
Dec. Dig. § 13.»] en, 



•For other cases see same toplo & 5 number in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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4. Masteb and Servant (§ 286*)— Dbath op Sebvant— Bah-boad Bmpmtés— 
Safety Pbecaution. 

In an action for death of a railroad employé under fédéral Employers' 
Llabillty Act April 22, 1908, e. 149, 35 Stat. 65, as amended by Act Aprll 
5, 1910, c. 143, 36 Stat. 291 (U. S. Comp. St. Supp. 1911, p. 1324), by be- 
ing struck by a train while décèdent was worklng on a bridge, évidence 
held te require submlsslon to the jury of the railroad company's négli- 
gence in failing to keep a proper lookout and to wam décèdent of the 
danger. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. 
Dig. § 286.*] 

I. Masteb and Sebvant (§ 291*) — Injueies to Servant — Instbdotions — Con- 

STBUCTION. 

Where the court charged that the verdict should be for plaintiff if the 
Jury found that decedeùt's death was due to the négligence of "other 
agents or employés," the clause quoted referred to agents or employés 
other than décèdent and excluded décèdent and included decedent's fore- 
man, by whose négligence It was claimed décèdent was klUed. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1133, 
1134, 1136-1146; Dec. Dig. § 291.»] 

6. Death (§ 104*) — Damages — Employées' Liability Act. 

Since In an action for wrougful death of a railroad employé under féd- 
éral Employers' Liability Act April 22, 1908, c. 149, 35 Stat 65, as 
amended by Act April 5, 1910, c. 143, 36 Stat. 291 (U. S. Comp. St Supp. 
1911, p. 1324), the jury in determlning the damages may properly con- 
sider the character of his family, the court in an action for death of an 
employé leaving a wlfe and infant chlldren, properly charged that while 
plaintiff could only recover the pecuniary Injury sustained, yet such in- 
jury would be greater where the beneflclarles were the widow and Infant 
children of the décèdent than where they were other relatives who might 
be dépendent on hlm. 

[Ed. Note.— For other cases, see Death, Cent Dig. §§ 142-148; Dec. 
Dig. § 104.*] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke; Henry Clay McDowell, Judge. 

Action by Sarah E. Holbrook, as administratrix of W. T. Holbrook, 
deceased, against the Norfolk & Western Railway Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Writ of error to Suprême Court allowed, 215 Fed. 1007. 

Roy B. Smith and Marshall McCormick, both of Roanoke, Va., and 
F. Markoe Rivinus, of Philadelphia, Pa. (McCormick & Smith, of 
Roanqke, Va., and Théodore W. Reath, of Philadelphia, Pa., on the 
brief), for plaintiff in error. 

William H. Werth, of Tazewell, Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. W. T. Holbrook, a bridge carpenter, was 
Killed in January, 1913, on one of defendant's railroad bridges by a 
passenger train, knovi'n as No. 15. The plaintiff, his widow, as ad- 
ministratrix of his estate, suing for the benefit of herself and his five 
infant children under the act of Congress of 1908 as amended in 1910, 
recovered judgment for damages in the District Court for the Western 

•For other cases sec same toplc & 5 numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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District of Virginia, under the allégation that her intestate's death was 
caused by the négligence of the défendant. 

[1] The motion to dismiss the appeal must be refused. The first 
ground for the motion presented at the argument that every matter 
charged as error should be brought up by a separate bill of exceptions 
is disposed of by this language of Mr. Justice Brewer in Lees v. United 
States, 150 U. S. 482, 14 Sup. Ct. 165, 37 L. Ed. 1150: 

"It is well settled that, instead of preparing separate bills for each sep- 
arate matter, ail tlie alleged errors of a trial nmy be incorporated into one 
bill of exceptions." 

[2] The principle cannot be too strongly emphasized that the sole 
purpose of bills of exceptions and assignments of error is to bring 
separately and clearly the matters complained of before the trial judge 
so that he may hâve the opportunity to grant relief if he thinks proper, 
before counsel for défendant in error, so that he may be advised of 
the précise points to be met in argument, and before the appellate court, 
so that it may readily perceive the points to be decided and the portions 
of the record on which they dépend. Répétition not necessary to thèse 
ends should not incumber the record. 

[3j The second ground for the motion is that the évidence is not 
incorporated in the exceptions so as to be sufficiently identiiîed. The 
only assignment of error requiring any particular référence to the évi- 
dence is that alleging that on the whole évidence the District Judge 
should hâve directed a verdict for the défendant. The record shows 
clearly that it was the intention of counsel and the District Judge to 
incorporate the entire testimony in the bill of exceptions. To that end 
at the proper place a slip of paper was pinned, on which was type- 
written : 

"(Hère insert ail the évidence, beginniug with the words 'And the plain- 
tiff,' on page 8, and concluding with the end of the testimony for both plain- 
tiffl and défendant on page 531.)" 

By inadvertence the typewritten copy of the évidence, having this 
paging indicated, was not actually inserted, but was separately filed. 
No attack is made on the correctness of the copy, and it appears in the 
printed record as the évidence covered by the certificate of the Dis- 
trict Judge ; but it is said nevertheless not to be identified. It would be 
applying technicality beyond ail reason to hold that testimony identified 
by the paging, unquestioned as a matter of fact, and relating on its 
face to the cause, was not the testimony which the District Judge meant 
to certify. The facts leave the case entirely outside of the principle, 
laid down in 2 Foster on Fed. Prac. (5th Ed.) 1594, and a number of 
cases, that documents or other évidence referred to in the bill will be 
excluded from considération if not properly identified. 

[4] 2. On the merits it is contended that the District Judge should 
hâve directed a verdict for the défendant on the ground that the évi- 
dence was insufficient to warrant the inference of négligence on the 
part of the défendant as a proximate cause of the death of Holbrook. 

When Holbrook was killed he, in company with five other men under 
the directions of the Foreman Carbaugh, was putting down guard rails 
on the west-bound track of a double-tracked bridge 228 feet long. 
215 F.— 44 
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Within 50 feet of the west approach of the bridge there îs a curved 
tunnel, and near the east approach there is another curve in a eut. 
Trains passed frequently, and those coming f rom the west through the 
tunnel drew the smoke over the bridge. Thèse conditions made the 
place of work one of great danger, requiring on the part of the défend- 
ant corresponding care in the protection of its men. Recognizing this 
duty in such conditions the railroad company required of its foremen 
the observance of thèse rules : 

"Poremen or ottiers in charge of employés working on or about the tracks 
must instruct thelr meu to be alert, watchful, and to keep eut of danger; 
and will take ail reasonable précautions to see that ail men working under 
their immédiate supervision receive warnings of approaching trains in tlme 
to reach a place of safety. 

"When working on tratks In places where approaching trains eannot readlly 
be seen because of permanent obstructions to the vlew, or temporary obstruc- 
tions, such, for instance, as fog, storms, snow or engines or cars, extra pré- 
cautions must be taken to waru the men of approaching trains. 

"As an extra précaution, when necessary to place a watchman at some dis- 
tance from the men at work on the tracks, or in such location that his signais 
may not be understood, additional watchmen should be placed so that the 
signais can be passed to the men at work and return signais obtalned. In 
case return signais are not received, and understocja, the watchman must 
signal the train to stop." 

Carbaugh, the foreman, took no other précautions than to stand on 
the east-bound track and call "railroad" or "clear up" on observing 
the approach of a train. In this situation west-bound passenger train 
15 passed, with signais that another section was to foUow. Several 
hours afterwards east-bound freight train 92, carrying about 40 cars, 
came through the tunnel pulling smoke over the bridge. Before ail the 
cars had cleared the bridge, the second section of west-bound passenger 
train 15 approached from the curve on the east side on the track where 
Holbrook was working, and killed him. Carbaugh's range of vision 
on the track towards this train was not more than 300 or 400 feet, 
which would be run by a train going 30 miles an hour in not exceeding 
10 seconds. When the foreman made the call for train 92, Holbrook 
and the witness Walters were engaged in framing a new guard rail 
on the west-bound track, and between that call and the approach of 
train 15, it was necessary for Holbrook and Walters to take the timbers 
off the track and get to a place of safety on the girders or floor beams 
beyond the track. No witness saw Holbrook when he was struck, and 
there is some conflict in the évidence as to his situation when train 15 
was aboUt to reach his position, but the conflict is not material. Taken 
together, the évidence leaves no doubt that Holbrook was struck either 
while he was in the act of removing a pièce of timber from the track 
or immediately after removing it and before he reached a place of 
safety. 

This short statement of the admitted conditions and the précautions 
taken by Carbaugh is enough to show clearly that there was good 
ground for the jury to infer that the précautions were not such as 
due care required, and that in anticipation of the danger to which the 
workmen would be subjected from the contingency of two trains ap- 
proaching the bridge at the same time from opposite directions, Car- 
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baugh should hâve protected them by flags. The motion to direct a ver- 
dict was theref ore properly refused. 

[5] 3. The défendant charges error in an instruction that the ver- 
dict should be for the plaintiff if the jury found that Holbrook's death 
was due to the neghgence of any of defendant's servants other than 
Carbaugh, when there was no évidence of négligence of any other em- 
ployé. The expression, "other agents or employés" used in the charge 
clearly meant agents or employés other than Holbrook himself, and 
therefore was proper, since it excluded Holbrook and included Car- 
baugh. 

[6] 4. After charging the jury that the recovery, if any, was to be 
measured by the pecuniary loss suffered by the widow and children 
as the direct resuit of the death of the husband and father, and that 
damages for sorrow and loss of love or other purely sentimental in- 
jury could not be allowed, the District Judge gave the following in- 
struction, which is assigned as error : 

"However, the court instructs you that where the persons suffering Injury 
are the dépendent widow and Infant children of a deceased husband and 
father, the pecimiary injury suffered would be mueh greater than where the 
beneficiaries were ail adults or dépendent» wlio were mère next of kin, so 
that the relation existing between deceased and the infant beneficiarles prior 
to his death is a factor in fixing the amount of the merely pecuniary dam- 
ages." 

In construing the statute of 1885 applicable to the District of Co- 
lumbia, the Suprême Court of the United States said as to the measure 
of damages : 

"Under such a statute, it is entirely proper that the jury should take into 
considération the âge of the deceased, his health, strength, capacity to earn 
money, and faniily. The injury done to a fairiily consisting of a widow and 
helpless young children, who depended for support entirely upon the labor of 
a lîusbaud and father whose death was cau.sed by the wrongful act of oth- 
ers, is much greater than would be done to any 'next of kin' able to main- 
tain themselves, and who hâve never depended, and had no right to dépend,, 
upon the labor or exertions of the deceased for their maintenance." Balti- 
more & P. K. Co. V. Mackey, 157 U. S. 72, 15 Sup. Ct 491, 39 L. Ed. 624. 

In the course of full discussion of the subject in Michigan, etc., R. 
Co. v. Vreeland, 227 U. S. 59, 33 Sup. Ct. 192, 57 L. Ed. 417, the court, 
after emphasizing the rule that the recovery must be limited to pecuni- 
ary loss f rom the death, continues : 

"The rule for the measurement of damages must differ according to the re- 
lation between the parties plaintiff and the décèdent, 'according as the action 
is brought for the benefit of the husband, wife, minor chlld, or parent of 
minor child, for the loss of services or support to which the beneficiary was. 
legally entitled, or is brought for the benefit of a person whose damages con- 
sist only in the loss of a prospective benefit to which he was not legally en- 
titled.' TlfCany, Death by Wrongful Act, §§ 158, 160, 161, 162." 

Différence in the value of prospective support, and intellectuat, mor- 
al and physical training to be expected from a father or mother, and' 
from any other benefactor, inheres in the nature of social relations. 
While no compensation can be given for the loss of love, yet iti estimat- 
ing the pecuniary value of expected maintenance and training, the factt 
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cànnot be îgnored that it will be increased in proportion to the întelli- 
gent solicitude which prompts the service, and that therefore main- 
tenance of a wife by her husband, and maintenance and training of 
children by their father, will, as a rule, be of greater value than like 
service from other kindred. This différence is clearly implied in the 
case last cited. In récognition of the principle it has been held that in 
estimating damages for the death of a husband the légal obligation to 
support is not the sole factor, and that aliénation of affection, sépara- 
tion, strained relations, and contemplated divorce proceedings might be 
proved and should be considered by the jury in favor of the défendant. 
Fogarty v. Northern Pacific Ry. Co., 74 Wash. 397, 133 Pac. 609; 
Farley v. New York, N. H. & H. R. Co., 87 Conn. 328, 87 Atl. 990. 

But not only this reasonable expectation of greater voluntary serv- 
ice, but the légal obligation of a husband and father to support his wife 
and children makes his lif e of greater pecuniary value to them than the 
life of any other upon whom they might be dépendent. In view of the 
gênerai principle applied to the undisputed évidence in this case that 
the deceased was a capable and industrious workman, devoted to his 
family and assiduous in the discharge of his domestic obligations, it 
cannot be said that there was error of law in the instruction that the 
pecuniary injury to a wife and infant children from the death of the 
husband and father would be much greater than from the death of any 
other relative upon whom they might be dépendent. 

Alïirmed. 



SEARCHIilGHT GAS CO. v. PREST-0-LITE CO. 

<Oircult Court of Appeals, Seventh Circuit, April 14, 1914. Rehearlng Denled 

July 15, 1914.) 

No. 2030, 

1. Tbade-Mabks and Trade-Names (§ 24*) — Rights Pboteoted — Rioht or 

Sebvick. 

While service Is not trade in articles of commerce and whlle trade- 
marks as such must actually be put on articles of commerce or their con- 
tainers, a trade-mark may cover, not only the physlcal article sold, but 
also the Incorporeal rlght to render further service In connection with it. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 27 ; Dec. Dig. § 24.*] 

2. Teade-Mabks and Trade-Names (§ 97*) — Infringement — Injtjnotion. 

Complainant for years sold steel tanks equipped wlth regulating valves 
and contaiulng acétylène gas dlssolved in acétone for llgbtlng automo- 
biles. The gas packages were patented, and complainant had a llcense 
to make and seU the same for automobile use, whlle the patentée sold 
them for other purposes. Complainant for its own product used the Word 
"Prest-O-Ijlte" as a trade-mark, which was stamped Into the métal of 
its tanks, and continued to use the same after the patent explred. It 
sold the tanks, charged, for $25 each, and fumished the customer with 
new charged tanks in exchange for those in which the contents had been 
exhausted for $2.50 each. Held, that the trade-mark covered and pro- 
tected, not only the original package, but the rlght to reflll the same, and 
that a dellberate infringer was properly enjolned from recharglng suct 

•For other cases se« same topic & § numbbb 1d Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tanks for users "wlthout completely removing and permanently obllterat- 
Ing from the sald tanks the sald trade-mark Prest-O-Lite." 

[Ed. Note. — E7)r other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §1 110, 111 ; Dec. Dig. § 97.*] 

3. Trade-Mabks ANn Tbade-Names (§ 32*) — Patented Abticles — Effeot oi 

îjXpiration of Patent. 

A licensee under a patent who has adopted and used a dlstinctive trade- 
mark for the spécial form of the patented article made and sold by hlm, 
différent from that used by the patentée upon such articles made for dif- 
férent purposes, does not lose hls right to such trade-mark on the ex- 
piration of the patent. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 36 ; Dec. Dig. § 32.*] 

4. Monopolies (§ 21*) — Violation of Anti-Tbust Law — Défense to Suit 

roB Infbingkment of Tbade-Mahk. 

That a complainant may conduct Its business In a manner in vio- 
lation of the anti-trust law Is no défense to a suit for Infringement of a 
trade-mark. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 15; Dec. 
Dig. § 21.*] 

5. Judgment (i 704*) — Bae bt Formeb Adjudication — Identitt of Pabties. 

The decree, in a former suit by complalnant and another agalnst dé- 
fendant and another for Infringement of a patent, held not a bar to a 
suit by complalnant alone for Infringement of a trade-mark, in whlch 
its co-complainant in the former suit had no Interest. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1229; Dec. 
Dig. § 704.*] 

Appeal from the District Court of the United States for the District 
of Indiana ; Albert B. Anderson, Judge. 

Suit in equity by the Prest-O-Lite Company against the Search- 
light Gas Company. Decree for complalnant, and défendant appeals. 
Affirmed. 

Appellant seeks a reversai or modification of the foUowing decree: "That 
a wrlt of injunction be issued hereln, pursuant to the prayer of said bill of 
complaint, agalnst said défendant, perpetually restraining and enjolnlng It, 
Its offlcers, agents, servants, attorneys, and employés, and ail others acting 
in aid or assistance of it, or clalmlng or holding under or through It, from 
hereafter dlrectly or indirectly fiUing or refllling, charglng or recharging, or 
procuring any person or persons, other than complalnant, the Prest-O-Lite 
Company, to flll or refiU, charge, or recharge, any of the said cyllnders bear- 
Ing the trade-mark Prest-O-LIte thereon, with acétylène gas and acétone, or 
any mixture whatever, and from purchaslng any such tanks or holding pos- 
session thereof for sale or exchange to the trade, and from selllng, exchang- 
ing, or in any way deallng in the said cyllnders or gas tanks, when so fiUed 
or refilled, charged or recharged by the défendant or persons other than the 
complalnant, the Prest-0-Llte Company, wlthout, In every case, completely 
removing and permanently obliterating from the sald cyllnders or tanks the 
sald trade-mark Prest-O-Lite, and from in any way using the word 'Prest-O- 
Lite' to sell or deal in the sald gas packages so prepared by it, and from 
infrlnging, or ofCering to Infringe, or inducing others to infringe upon the 
said trade-mark Prest-0-LIte, or the rights of sald complalnant In and to the 
trade-mark Prest-0-LIte for illumlnating gas in portable tanks in any way 
whatever." 

Similar sults hâve been sustained in the Northern District of New York 
(Prest-O-Llte Co. v. Avery Llghtlng Co. [C. C] 161 Fed. 648) ; In the Dis- 
trict of Connectlcut (Prest-O-Lite Co. v. Post & Lester Co. [C. C] 163 Fed. 

*For otber cases see same topic & § nvmbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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G3) ; In the Southern District of Callfomla (Prest-O-LIte Co. t. Bogen [C. 
C] 209 Fed. 915, and Prest-O-Llte Co. v. Searchlight Gas Co. [D. C] no 
opinion filed) ; In the District of South Carolina (Prest-O-Lite Co. v. Jenklns, 
[D. C] no opinion filed) ; in the Eastern District of Pennsylvania (Prest-O- 
Lite Co. V. Auto Equipment Co. [D. C] no opinion reudered) ; and in the 
Southern District of Ohio (Prest-0-Llte Co. y. Davis [D. C] 209 Fed. 917). 

Robert H. Parkinson, of Chicago, 111., for appellant. 
Keyes Winter, of New York City, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). A read- 
iiig of the decree gives a gênerai understanding of the purpose of the 
suit, but the propriety of the terms of the injunction can best be seen 
against the background of the record facts respecting the nature of 
appellee's trade and property rights and the character of appellant's 
trespasses. 

For use on automobiles at night appellee many years ago began to 
sell Steel bottles or tanks, equipped with regulatory outlet valves, and 
containing acétylène gas dissolved in acétone. Empty bottles were nev- 
er sold by appellee to be filled and used by purchasers, like thermos 
bottles or lamps are filled and used. Appellee bought steel bottles f rom 
steelmakers, just as manufacturing chemists buy glass bottles from 
glassmakers ; and appellee's knowledge and skill, like the chemists', 
were employed in preparing and preserving the contents. What was 
ofïered to users was a unitary gas package. Upon the package was 
displayed the trade-mark, Prest-O-Lite. And in accepting packages 
so marked hundreds of thousands of users came to expect and rely 
on appellee's skill in furnishing them a certain high quality and a re- 
Hable quantity of acétylène gas. 

Appellant's acts of gathering up empty bottles so marked, filling them 
with its own mixture, and palming them off upon unsuspecting au- 
tomobilists as appellee's genuine gas packages, were the plainest sort 
of inf ringement. Evans v. Von Laer (C. C.) 32 Fed. 153 ; Hostetter 
V. Becker (C. C.) 73 Fed. 297 ; Hostetter v. Sommers (C. C.) 84 Fed. 
333; Pontefact v. Isenberger (C. C.) 106 Fed. 499; Hostetter v. Mar- 
tinoni (C. C.) 110 Fed. 524; Van Hoboken v. Mohns (C. C.) 112 Fed. 
528; General Electric Co. v. Re-New Lamp Co. (C. C.) 128 Fed. 154; 
Coca-Cola Co. v. Gay-Ola Co., 200 Fed. 720, 119 C. C. A. 164; Not- 
aseme Hosiery Co. v. Straus, 201 Fed. 99, 119 C. C. A. 134; Prest- 
O-Lite Co. V. Davis (D. C.) 209 Fed. 917; Eckhart v. Consolidated 
Milling Co., 72 111. App. 70; Barnett v. Leuchars, 13 L. T. (N. S.) 
495 ; Richards v. Williamson, 30 L. T. (N. S.) 746; Rose v. Loftus, 38 
L. T. (N. S.) 409; Thwaites v. McEvilly, 1 Irish Rep. (1904) 310; 
Wood v. Burgess, 24 Q. B. D. 162. 

Against the part of the decree that ends such piracy there is virtual- 
ly no défense beyond certain collatéral contentions that will be noticed 
after the considération of the real merits of the controversy between 
thèse parties has been finished. 

But appellee has property rights beyond its strict trade-mark rights. 
A consumer of ordinary articles of trade goes to his local merchant 
for a f resh supply, or has it sent to his home. A Chicago automobilist. 
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starting for seashore or mountains and extending his travel into the 
night, may exhaust his suppîy of acétylène gas hundreds of miles from 
home. With such contingencies in mind appellee estabHshed a System 
of service. By an expenditure of over $1,000,000 appellee enabled 
more than 600,000 users of Prest-0-Lite to get a new supply in every 
city and town and nearly in every village in our land. For an original 
Prest-O-Lite gas package the customer paid $25 ; for each subséquent 
package, $2.50 and the surrender of the empty steel bottle. This Sys- 
tem might be likened to a nation-wide circulating library, to which a 
customer paid $1.50 for the first book together with the privilège of 
exchanging it for a new one for 15 cents at any local agency. In ail 
its advertisements appellee oiïered this service to its customers; and 
the record shows that they accepted the offer and expected to and did 
receive the service as part of what was paid for by the original $25. 
To serve 600,000 customers it was necessary for appellee to keep 
675,000 botties in circulation, empties coming in and charged ones 
going out. If an empty was unfit for further service, a new bottle 
was supplied as part of the upkeep cost of the System. Before an 
empty was permitted to go out again into the stream of service, valves 
had to be repaired or replacée, acétone replenished or supplied anew, 
and fresh acétylène gas put into the solvent. 

So it is apparent that something more is involved hère than the ques- 
tion of rights flowing from the sale and purchase of original Prest-O- 
Lite gas packages. That something more is an incorporeal right that 
may best be called service, the right to serve and be served without in- 
terférence from outsiders. Such a right, as a species of property, has 
been recognized and upheld. Board of Trade v. Christie Grain & 
Stock Co., 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031 ; National 
Telegraph & News Co. v. Western U. Tel. Co., 119 Fed. 294, 56 C. 
C. A. 198, 60 L. R. A. 805 ; Illinois Commission Co. v. Cleveland Tel. 
Co., 119 Fed. 301, 56 C. C. A. 205; Board of Trade v. L. A. Kin- 
sey Co., 130 Fed. 507, 64 C. C. A. 669, 69 L. R. A. 59 ; and the Sperry 
& Hutchinson trading-stamps cases in 137 Fed. 992, in 128 Fed. 800, 
833, and 1016, and in 161 Fed. 219. 

[1] While service is not trade in articles of commerce, and while 
trade-marks, as such, must actually be put upon articles of commerce 
or their containers, we see no reason why an intending servitor may 
not ofifer his service under an arbitrary name or sign as wellas under 
his real name. And the ultimate fact of importance is that in the auto- 
mobile world Prest-0-L,ite came to stand, not only for the physical 
article, but also for the incorporeal right to serve and be served. 

Appellant of course was at liberty to establish and conduct an inde- 
pendent and compétitive System of service. If appellant had really 
desired to enter a race of compétition on the merits, it would un- 
doubtedly hâve refrained from feeding on appellee's service, and 
would also hâve adopted, on the trade-mark feature of the case, dis- 
tinctive gas packages and unambiguous labels. Its fraudulent intent 
to prey on appellee's System of service is abundantly proven. One 
item will sufficiently illustrate: In letters to seduce Prest-O-Lite deal- 
ers appellant suggested that there is "a great deal more money in it 
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for a Searchlight dealer than any other, as he has the advantage of 
having two fields to work in." And acts àccorded with intent. 

[2] This brings us to the biting part of the decree. Appellant is 
enjoined from recharging Prest-O-Lite tanks "without completely re- 
moving and permanently obhterating from the said tanks the said 
trade-mark, Prest-O-Lite." Appellee stamps the mark into the métal 
so that appellant finds great difficulty in obliterating the mark com- 
pletely and permanently without danger of making the tank unusable. 
What appellant is principally fighting for is a modification that will 
permit it to recharge Prest-O-Lite tanks and supply them to autoino- 
bilists without obliterating appellee's marks, but simply by covering 
them over with its own labels. Appellant has been pasting on Prest-O- 
Lite tanks a paper label announcing that : "This refiUed tank contains 
acétylène gas made by the Searchlight Gas Co." This label, the rec- 
ord proves, has not been effective to prevent déception of customers de- 
manding and expecting to receive genuine Prest-O-Lite gas packages. 
The wording is ambiguous ; the paster may come off ; and if it does 
not, inasmuch as exchanges are frequently made at night without the 
driver's getting out of the car, the deceived is likely to be miles away 
from the deceiver before noticing the paster. But déception of ap- 
pellee's customers is not the point on this branch of the case. We 
assume that appellant might be willing to adopt any wording we might 
suggest, to emboss it indestructibly upon a métal plate, and to solder 
or otherwise securely affix the plate to the Prest-O-Lite tank, so that 
appellee's customers could not be deceived. But so long as appellant, 
without the déception and even with the connivance of appellee's cus- 
tomers, may, by using labels or plates, put Prest-O-Lite tanks into the 
Searchlight exchange service and use them there until acétone needs 
to be replenished, valves to be repaired, and possibly the tanks them- 
selves to be replaced, and then by removing the labels or plates restore 
the appearance of genuine Prest-O-Lite tanks and thereby deceive 
appellant into accepting and treating them as legitimate parts of its own 
exchange service, appellee is rightly given the protection of that part 
of the decree now under considération. The limit was reached in 
permitting appellant under any circumstances to make over Prest-O- 
Lite tanks into Searchlight tanks, and that permission can stand only 
on condition that the altération be complète and permanent. Appellee 
is entitled to hâve its lifeblood saved from leeches and its nest from 
cuckoos. 

[3] Singer Co. v. June Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 
L. Ed. 1 18, has no application. Acétylène gas packages were patented,. 
and the patent has expired. Appellee had a license to make gas pack- 
ages for automobile use, and affixed to its packages the trade-mark, 
Prest-O-Lite. At the same time the patentée made gas packages for 
use in lighting buoys and railroad cars, and distinguished its packages 
by other names or marks. Wedo not understand the Singer Case to 
hold that at the expiration of a patent ail the marks and names used 
by licensees become public property as the one generic name of the 
patented article. In this case, furthermore, Prest-O-Lite meant more 
than the particular article made for automobile use. 
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[4] Appellant's contention that appellee's exchange stations are not 
in the hands of appellee's agents, but belong to dealers with whom ap- 
pellee bas made contracts that are violative of the Sherman law, needs 
no discussion. Board of Trade v. L. A. Kinsey Co., 130 Fed. 507, 64 
C. C. A. 669, 69 L. R. A. 59; Coca-Cola Co. v. Gay-Ola Co., 200 Fed. 
720, 119 C. C. A. 164; Prest-0-Lite Co. v. Davis (D. C.) 209 Fed. 917. 

[5] In Commercial Acétylène Co. v. Schroeder et al., 203 Fed. 276, 
121 C. C. A. 474, the présent appellee as holder of a license was a co- 
complainant with the owner of the gas package patent in a suit for in- 
fringement against Schroeder and the présent appellant. It is true 
that appellant's acts in recharging and selling Prest-0-Lite tanks were 
counted on and proven; but they were relied on by the joint complain- 
ants therein as infringements of the patent. Against the patent the dé- 
fenses of noninf ringement and expiration of the patent were made, and 
thèse défenses were sustained by this court. To hold and assert the 
franchise to exclude others does not require the patentée to trade in 
the patented articles, or in any articles. Not only was no issue pre- 
sented respecting the trade and property rights of appellee that are 
relied on herein, but, as the patentée never had any joint interest with 
appellee in its sales or its system of service, no such issue could prop- 
erly hâve been considered. Cromwell v. County of Sac, 94 U. S. 351, 
24 L. Ed. 195; Walker v. Powers, 104 U. S. 245, 26 h. Ed. 729; 
Waterman v. Mackenzie, 138 U. S. 252, 11 Sup. Ct. 334, 34 L. Ed. 
923. 

The decree is affirmed. 



In re BALKIND & JOSEPH. 

Appeal of HARMON & CO. 

(Circuit Court of Appeals, Second Circuit. Aprll 7, 1914.) 

No. 110-149. 

Bankruptct (I 115*) — Reci-amation Pkocekdings — Bailment or Sale — Evi- 
dence. 

In proceedlngs to reclalm certain goods from the receiver of an alleged 
bankrupt, évidence held Insufflcient to warrant a master's flnding tliat 
the goods were consigned to the bankrupt and not sold. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 165; Dec. 
Dig. S 115.*] 

Pétitions to Revise and Appeal from Orders of the District Court 
of the United States for the Southern District of New York. 

This cause comes hère upon appeal from an order of the District 
Court, Southern District of New York, denying a pétition in réclama- 
tion proceedings. Consolidated with this record is a pétition to revise 
an order of Judge Holt confirming .a composition offered by the al- 
leged bankrupts. 

The foUowing is the opinion of Hand, District Judge, in the court 
below : 

This is a motion to confirm the report of a spécial master appolnted upon 
motion to reclaim certain chattels in the possession of the bankruptcy re- 

*For otber cases see same topic & i numbsr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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celver. On Aprll 24, 1913, a pétition In bankruptey was flled agalnst the- 
alleged bankrupts, and on the same day Judge Hazel appolnted two receivers, 
who came Into possession, among other assets, of 14 cases of rain coats and 
other garments, and three cases of pièce goods. On Aprll 30, 1913, the pe- 
tltioner hereln, Harmon & Co., procured an order to show cause from Judge 
Hazel for the retum of thls property upon a pétition which alleged that 
"the goods were delivered to said alleged bankrupts on consignment, and 
accepted by them on the terms set forth in a letter of vvhlch the following 
Is a copy." The letter is contalned in the report of the master herein. To 
this the receivers replied on Mareh 2, 1913, by an affidavit of Balkind, one 
of the alleged bankrupts, who swore that the letter in question, which bore 
date Aprll 14, 1913, had not been typewritten or delivered until Aprll 24th, and 
that the petltioner'had, on April 14tli, delivered the goods to hlm for sale; 
the terms being $2,000 in cash, and the balance upon notes at varylng perlods. 
He likewise swore that on April 24th he had advised the petitioner's président 
of hls financial difflculty, and Uad signed the letter in question so as to give 
the color of a consignment to the transaction. He supported his affldavit 
with that of Lena Taxler, his stenographer. The petitioner's président re- 
plied by an affldavit of Alay 6th in which he sald that the agreement of April 
14th was as Balkind asserted, that is, a sale with the cash payment of $2,000, 
and notes at 30 and 60 days, except that the notes were to be secured by thfr 
assignment of good accounts. He likewise swore that on April 17th or 18th 
Balkind sent him a check for $2,000, and called upon him on the 19th or 21st 
to say that he did not wish to assign his accounts; that thereupon Harmon- 
told him that he would take the goods back, to which Balkind suggested that 
the bankrupts hold them on consignment, and be pald a commission. To this 
Harmon says he agreed, the $2,000 already recelved to be consldered as an 
advance upon the consigned goods. Later, on the 24th, when Harmon learned 
Balkind's financial difflculty, the letter in question was prepared between 
them. 

On this showing Judge Holt referred the case to a spécial master, who has 
heard the testimony and reported In favor of the petitioner's version of the 
transaction. It is this report which cornes up for confirmation. 

Were it not for the report of the master in this case I should hâve no 
trouble in dismissing the pétition, but it is always an embarrasslng question 
to know at just what point the findings of the master should override the 
judge's conclusions upon readlng the testimony. Both sldes admit that the 
original transaction was a sale ; both sides admit that the transaction of AprU 
24th was after Harmon had learned of the bankruptey or its immédiate im- 
minence; both sides also admit that on April 21st Harmon did not hâve any 
knowledge of the bankrupt's financial condition. Therefore the issue is nar- 
rowed down to the single question whether on April 21st the Interview took 
place as Harmon asserts and as Balkind dénies. The letter of the 24th is 
concededly a fabrication, and Harmon tried in his flrst showing to the court 
to make it appear that it stated the whole facts. His allégation that the goods 
were delivered in accordance with the terms of the letter of April 14th could 
only mean that the letter was actually wrltten at its date and represented 
the original transaction. His explanation of this is that he supposed the 
change of April 21st, which he suppressed, related back to the outset. That 
was none the less most insincere, and I believe that at that time he expected, 
Balkind to stand true to the agreement which they had made on April 24th, 
that the transaction should take the form of a consignment as of Aprll 14th. 
Even if I were to believe that the transaction of April 21st actually occurred, 
yet Harmon Intended to conceal the true facts, and hâve the matter slip 
through as a consignment from the outset Now this affects very seriously 
Harmon's gênerai credibility, for courts hâve, with justice, always regarded 
the falsification of documents as a matter of the greatest probative signifl- 
cance, and this was a very bald case, both tn Its orlgln and in Haimon's sub- 
séquent conceal ment of it. 

The probabilities of the story are also strongly In favor of the receiver. 
Balkind was on the verge of bankruptey on the 19th. It is most unUkely that 
he would, at such a time, hâve permitted $2,000 in cash to remain in Har- 
mon's hands until he could sell enough goods, without getting any power to- 
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dispose of them or any right to use the proceeds; at least unless he planned 
a fraud on Harmon. Of the greatest slgniflcance, too, Is It that Balkind, on 
the 24th or 25th, sent Harmon a check for $100, the proceeds of his flrst sale 
of the rain eoats, while by hypothesis he already had a crédit of $2,000. There 
was absolutely no ground for doing thls. If Harmon had title to the goods, as 
he says, but good reason for it, if, as Ballclnd says, he was frankly trying to 
prefer Harmon. It Is true that the dellvery of such a cheek in any event 
contradicted the story they had agreed upon on the 24th ; yet that story might 
not stand, and in such a case Harmon would at least hâve the cash. The 
real importance of this incident is that It is whoUy inconsîstent with any 
honest belief that the goods were on consignment with a crédit of $2,000, in 
itself a most unusual transaction even with a solvent man. 

Again, why should Harmon hâve insisted upon securlty for the notes, when 
deallng with a man whose crédit was as ample as he thought Balkind'sî Of 
course, he might require it, but business usage is generally otherwise. And 
why, when Balliind refused to go on, did he assent to the change, when he 
had had otber offers, and could not tell at what priées Balkind would sell? 
His more probable course was either to hold his solvent purchaser or to re- 
take the goods for resale. Or, if we suppose it not unreàsonable, which, per- 
haps, it was not, that he might assent, why not at that time in his own office, 
get from Balkind some document showing the charge, and why not then give 
him the necessary billheads? Ail thèse thlngs, small in themselves, hâve some 
cumulative force, when put together in the scale. 

The whole story seems to me contradicted by ail the circumstances, and 
by Harmon's own conduct, his pétition, his actions on the 24th, and espeeially 
his rétention of the check of $100. It is true that Balkind's testimony is 
weak ; not only is he discredited in the falsification of testimony along with 
Harmon, but it was asserted at the bar and without contradiction, that he is 
now concerned in an effort to make a compromise with his creditors in which 
the rétention of thèse goods is to be a part. I do not bear much on his story, 
nor upon the somewhat trivial contradiction raised by the stenographer's tes- 
timony as to who directed her to destroy her sténographie notes ; for it la 
of small conséquence who did. They were both concerned in a fraud of which 
this was a trifling incident. I do bear upon the circumstances vi'hich I hâve 
detailed, together with the fact that the petltloner has the burden of proof. 
Thèse compel me to differ from the report and direct a déniai of the pétition. 

W. D. Gaillard, of New York City, for petitioners. 
Seldon Bacon and H. Francis Dyruff, both of New York City, for re- 
spondents. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The facts are set forth quite fully in 
Judge Hand's opinion. The Harmon Company, a banking company, 
originally owned the goods in question. Its président, Harmon, testi- 
fied: That on April 14, 1913, he sold them to Balkind's concern for 
$2,000 cash and notes for $7,625 to be given and secured by assign- 
ment of accounts. That on the next day the goods were delivered, that 
on April 21st Balkind refused to give secured notes — it does not appear 
why — whereupon the contract of sale was canceled and a contract of 
consignment agreed to. That on April 24th Balkind called him on the 
téléphone and asked to corne to his store, which he did, whereupon he 
was informed that Balkind was on the edge of bankruptcy. That a 
letter was then written and signed by Balkind, dated back April 14th 
and stating that "as per conversation had with your Mr. Harmon we 
agreed to accept thèse goods on consignment." This was a manif est 
f alsehood, as the witness himself concèdes that no conversation arrang- 
ing for a "consignment" was had before April 21st. Balkind contra- 
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(Jicted Harmon's testimony specifically and posîtîvely. The spécial 
master credited Harmon's narrative, but the District Judge reached a 
différent conclusion. 

We are persuaded, as was the District Judge, to a conclusion adverse 
to Harmon's narrative by the many suspicious circumstances which 
characterize it. The falsely dated letter is not the only one. The al- 
leged agreement to take the goods on consignment contains no provi- 
sion as to what commission should be paid or what should be donc 
about the $2,000 already in Harmon's hands ; it is difficult to conceive 
that Balkind on the brink of bankruptcy would hâve failed to make 
some effort to get back the large sum or hâve some definite understand- 
ing that it should be repaid out of the iîrst proceeds of the goods he 
might sell. The alleged agreement, too, vi^as very vague as to the 
priées at which the goods were to be sold; the goods were old and 
shop-worn, Harmon had been trying for some time to sell them, and 
the best offer he could get was 50 per cent, of invoice price. Accord- 
ing to Harmon's narrative, although he had had trouble before with 
loans made to Balkind on assigned accounts, he agreed on April 14th to 
take notes secured by assigned accounts without any provision as to 
the character of such accounts. As he states his first contract Balkind 
might hâve carried out its terms by assigning old accounts which he 
had got tired of trying to coUect. Harmon lets a week pass without 
getting the notes and then accepts Balkind's répudiation of his con- 
tract without question or objection. He says that on the 21st he had 
no idea that Balkind's firm was not entirely solvent, nevertheless al- 
though he had disposed of a lot of "hard sellers" at a price 5 per cent, 
better than he could obtain elsewhere and had $2,000 cash in hand on 
account of the purchase, it seems not to hâve occurred to him that he 
was in a position to make himself whole for the breach of the original 
contract. 

When in addition to ail this he undertakes in his first application to 
the court to convince it that there was an agreement to deliver goods on 
consignment made April 14th by submitting a letter falsely dated as of 
that day — and it subsequently appears on his own admission that there 
was not even a suggestion of delivery on commission before April 
21st — his narrative of the whole transaction cannot be taken at its face 
value. 

The order is affirmed. 

It is unnecessary to discuss the order approving compromise ; it is 
also affirmed. 



THE ABOIDUCA STEFANO TOI 

THE AROIDUCA STBFANO. 

THE JAMES J. McGUIBL. 

(Circuit Court of Appeals, Second Circuit. July 15, 1914.) 

No. 222. 

Collision (§ 95*) — Tow and Steamship Meetino — Fault of Tug. 

A collision between a barge in tow alongslde of a tug and a meeting 
steamship in Buttermilk Cliannel held due to the fault of the tug in keep- 
ing in too close to the steamship and stopping and backing when she 
should hâve gone ahead in conformity to the signais. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.* 

Collision with or between towing vessels and vessels In tow, see note 
to The John Bnglis, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a final decree of the Dis- 
trict Court of the United States for the S'outhern District of New 
York, entered on October 16, 1913, holding the steam tug James J. 
McGuirl solely responsible for the collision between the steamship 
Arciduca Stefano and a barge in tow of the McGuirl, which occurred 
November 3, 1911, in Buttermilk Channel in the port of New York. 

Carpenter & Park, of New York City, for appellant. 
James J. Macklin, of New York City (Lorenzo Ullo, of New York 
City, of counsel), for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This libel was filed by the Staples Brick 
Company as owner of the brick barge Mary L. Nickerson and of the 
cargo of brick laden thereon, in tow of the steam tug McGuirl against 
the steamship Stefano and the steamship brought in the tugboat by 
pétition under the Fifty-Ninth rule. The steamship Stefano was an 
Australian steamship 340 feet in length and 46 feet beam and was 
laden with 3,000 tons of cargo and drawing about 21 feet. The barge 
Nickerson was about 100 feet in length and 29 feet beam and drawing 
from 10 to 11 feet of water. She was made fast to the port side of the 
steamtug McGuirl. There were two tugboats made fast to the Stefano, 
one upon her starboard bow and one upon her port stem. The col- 
lision occurred in clear weather between 2 and 3 o'clock in the after- 
noon. The court below dismissed the libel against the Stefano, and 
decreed that the libelant recover against the steam tug the sum of 
$2,262.19, with interest and costs, making in ail the sum of $2,544.30. 

The testimony shows that the Stefano left the Bush Docks, Forty- 
Fifth Street, South Brooklyn, about 2 p. m. on November 3d, intending 
to proceed north up the Buttermilk Channel to the Refinery wharf in 
Long Island City, with the tugs made fast to her in the manner above 
stated. The barge McGuirl left pier 29, South Brookljm, intending to 
proceed down the Buttermilk Channel around Red Hook to the foot of 

•For other cases see same toplc & § numbkh In Dec. & Am. Dig». 1907 tn date, & Rep'r Indexes 
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Twenty-Fifth Street, Brooklyn. While rounding the Red Hook Point 
the Stefano sighted the tug and tow about 1,000 feet distant coming 
down the Buttermilk Channel somewhere beyond the middle of the 
channel towards Governors Island. As soon as sighted, the steamship 
blew one whistle, which was answered, and kept rounding the Red 
Hook Point, hugging the Brooklyn shore close to the docks, and chang- 
ed her engines from half speed to slow. The tug and tow did not 
change their relative position to the steamer, and kept coming towards 
the Stefano. The latter then blew a second signal of one whistle which 
was also answered. But the tug and tow continued to approach the 
steamship. Thereupon the Stefano backed and reversed and dropped 
anchor, not daring to go further toward the Brooklyn shore to avoid 
the collision. Although the steamship had nearly stopped she struck 
the barge amidship the port side, which at that time laid across the 
channel. 

The reason why the tug and tow were not discovered by the Stefano 
earlier was that the steamship was at the time turning Red Hook. At 
that time the tug and tow were in the middle of the channel two or 
three degrees on the port bow of the steamship. The testimony is 
substantially uncontroverted that the two vessels sighted each other at 
a sufficient distance to hâve taken the requisite précautions for passing 
safely on their respective courses. The Stefano at the time the vessels 
came in sight was making a speed of about five knots an hour, or 
half speed, and the McGuirl was making about four knots an hour. 
The Stefano was about 200 feet from shore and was acting under 
port helm and gave the fîrst signal, one whistle, indicating that the ves- 
sels should pass the port side of each other, and that the tug should 
port his helm and go to starboard. 

The testimony makes it plain that in the position in which the boats 
were approaching each other if the signal had been observed the boats 
would haVe safely passed port to port. 

The libelant allèges that after the exchange of signais of one whistle 
the wheel of the steam tug was ported in conformity with the signal, 
but that the steamship continued on its course and when nearing the 
steam tug and barge suddenly sheered to port occasioning the collision. 

The steamship allèges that after the exchange of signais the steam 
tug did not turn to starboard in accordance with the signais, and that 
the tug and tow kept right ahead of the steamer. The chief allégation 
of fault made by the steamship against the tug is that he did not turn 
to starboard "so as to pass each other on the port side of each other." 

The allégation made by the steam tug against the steamship is that 
the steamship after the exchange of the signais of one whistle kept on 
her course and did not sheer to starboard, as indicated by her single 
blast of one whistle. 

Whatever diiïiculties are presented in this case grow out of the un- 
certainties as to the facts and the somewhat conflicting testimony we 
fînd in the record. 

The court below was of opinion that at the time when the vessels 
iirst sighted each other they were on parallel and not on crossing 
courses, and the court also found that the boats were not approaching 
head and head. Our examination of the testimony has convinced us 
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that the conclusion at which the court arrived on thèse two important 
points was justified. 

That the Hbelant is entitled to damages is not disputed. The ques- 
tion is whether recovery is to be had f rom the steamship or f rom the 
steam tug or f rom both. 

At the time thèse vessels sighted each other the Stefano had the Mc- 
Guirl on her starboard bow and did not port her helm more than 
enough to round Red Hook until in extremis when she ported and 
threw out her starboard anchor and ordered the starboard tug to back. 
And at no time had she starboarded out of her course and into the 
waters of the McGuirl. We fail to find that the Stefano was in fault 
in what she did. Counsel claim that she was at fault in that she did 
not put to port after she gave the first signal of one whistle. This it 
would hâve been her duty to hâve done if the boats had been approach- 
ing head on. The America, 92 U. S. 432, 23 L. Ed. 724. But at the 
time the first signal was given they were not approaching head on, 
and the rule relied upon was not applicable to the situation as it then 
existed. 

The master of the McGuirl testified that when within about 200 
feet of the steamship he stopped his boat and "set her backing, which 
I continued until where the collision occurred." When asked how far 
back he went, he said : 

"I didn't go astern at ail, I Just merely stopped the way of our boat — we 
couldn't back that barge — we would hâve slewed her rlght around." 

There is testimony in the record to show that if the tug had gone 
straight on instead of backing, the boats would hâve gone clear of each 
other. The collision we think was due to the backing and to the fact 
that the McGuirl had shaved in too close upon the Stefano. 

Decree affirmed. 



In re PITTSBURG-BIG MTJDDT COAL CO. 

GOODMAN MFG. CO. v. SKAGGS et aL 

(Circuit Court of Appeals, Seventh Circuit. May 11, 1914.) 

No. 2083. 

1. Bankbuptcy (§ 184*) — Réclamation of Pbopeety — Ihvalid Mobtoaoe — 
BiQHTs or Tbustee. 

Dnder Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 557 [U. S. 
Comp. St. 1901, p. 3458]) § 47, as amended by Act June 25, 1910, c. 412, 
1 8, 36 Stat 840 (U. S. Comp. St. Supp. 1911, p. 1500), providing that as 
to ail property in the custody or coming into the custody of the bank- 
ruptcy court the trustée shall be vested with ail the rights, remédies, and 
powers of a créditer holding a lien by légal or équitable proceedlngs, a 
trustée In bankruptcy was entitled to hold property subject to a chattel 
mortgage to secure a portion of the prlce which was valld as between the 
mortgagor and mortgagee, but invalld as against the mortgagee's lien 
credltors because of a failure to file affidavlts required by the state stat- 
utes to keep it alive, though there was no ereditor of the bankrupt holding 
a lien on the mortgaged chattels. 

[Ed. Note. — For other cases, see Bankniptcy, Cent Dlg. §{ 275-277; 
Dec. Dlg. § 184.*] 

•For other cases see same topic & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Bankbuptot (§ 258*) — Cbbditoes — Novation — ^Abstjmed Debt. 

Where claimant sold certain macliinery to the S. company, taklng a 
chattel mortgage to secure part o£ the purchase price, and the buyer sold 
the machlnery to the bankmpt subject to the mortgage, claimant, in the 
absence of novation or assumption of the debt by the bahkrtipt, could not 
become a créditer of the bankrupt so as to entitle it to object to the order 
dlrecting a sale of the property as a unit free from liens. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 358, 359, 
r362 ; Dec. Dlg. § 258.*] 

Appeal from the District Court of the United States for the East- 
ern District of Illinois; Francis M. Wright, Judge. 

In the matter of bankruptcy proceedings of the Pittsburg-Big Mud- 
dy Coal Company. Pétition by the Goodman Manufacturing Company 
for the recovery of certain machinery covered by a chattel mortgage to 
secure a portion of the purchase price, sold to the St. Louis Company, 
and by it sold to the bankrupt, subject to the mortgage. From a decree 
dismissing the pétition for want of equity, petitioner appeals. Af- 
firmed. 

George W. Brown, of Chicago, 111., for appellant. 
William H. Warder, of Marion, 111., for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

BAKER, Circuit Judge. Appellant sold machinery in 1911 to the 
St. Louis Coal Company, and took a chattel mortgage thereon to secure 
part of the purchase price. This machinery was afterwards sold by 
the St. Louis Company to the Big Muddy Company (bankrupt herein) 
subject to the mortgage. Before the pétition in bankruptcy was filed, 
appellant's mortgage, by reason of extensions and changes in the notes 
without filing the affidavits required by the Illinois statute respecting 
the recordation of chattel mortgages, though remaining valid between 
mortgagor and mortgagee, became subject to avoidance by lien credi- 
tors. But there were no creditors with liens when bankruptcy inter- 
vened. Appellant thereupon filed its pétition against appellee for 
réclamation of the machinery. This appeal is from the decree of dis- 
missal for want of equity. 

[1] According to the doctrine of York Mfg. Co. v. Cassel, 201 U. 
S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, and other cases holding that 
a chattel mortgage that is good against the bankrupt is good against 
the trustée, appellant would be entitled to prevail. But by the act of 
June 25, 1910 (36 Stat. 840), the foUowing addition was made to the 
powers of trustées in section 47a(2) : 

"And such trustées, as to ail property In the custody or coming into the 
custody of the bankruptcy court, shall be deemed vested with ail the rlghts, 
remédies, and powers of a créditer holding a lien by légal or équitable pro- 
ceedings thereon ; and also, as to ail property not in the custody of the bank- 
ruptcy court, shall be deemed vested with ail the rights, remédies, and pow- 
ers of a judgment crëditor t^lding an exécution duly returned unsatlsfled." 

Whether this addition to the Bankruptcy Act might more appro- 
priately hâve appeared in section 64, relating to priorities, or in sec- 
tion 67, relating to liens, or in section 70, relating to the trustee's 
title, or in an independent section, we deem immaterial, for the act must 
always be considered as a whole, and when so read the elder sections 

*For other cases see sams topic & § number In Dec. & Am. Digs. 190T to date, & Rep'r Indexa* 
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tnust be construed so as not to detract from this latest expression o£ 
the législative will. 

Appellant's contention that the trustée, under the amendment of 
1910, cannot défend against a voidable chattel mortgage unless there 
be in fact "a créditer holding a lien" on the chattels, is supported by 
the cases of In re Lausman (D. C, W. D. Ky ) 183 Fed. 647, and In 
re Flatland (C. C. A. 9th Cir.) 196 Fed. 310, 116 C. C. A. 130. 

But we hold that under the amendment the filing of a pétition in 
bankruptcy constitutes an équitable levy and a caveat to the world, for 
the following reasons: (1) The plain and natural reading of the words 
gives the trustée the same right to attack or resist secret liens that 
judgment creditors would hâve had if bankruptcy had not intervened, 
no matter whether there are or are not any such creditors when the 
pétition in bankruptcy is filed. (2) If the amendment were to be con- 
strued so as to limit the power of the trustée to cases in which there 
are lien creditors, virtually nothing would be added to the original act, 
for under section 67c and 67f liens created within four months prior 
to the filing of the pétition may be used by the trustée for the benefit of 
the estate. (3) Although extraneous matter cannot properly be look- 
ed to in aid of the interprétation of a clear and unambiguous statute 
(for such a statute carries its own means of interprétation), yet it may 
not be amiss, as against a contention that this amendment is not unam- 
biguous, to note that it was the intention of the committee in charge of 
the measure that the rule announced in York Mfg. Co. v. Cassel should 
be changed. 3 Remington, 331 ; Cong. Rec, 61st Cong., 2d Sess., pp. 
2552-2554. (4) Numerous décisions in the District and Appellate 
Courts directly or impliedly support this construction.^ 

i Arctic Ice Machine Co. v. Armstrong County Trust Co. (C. C. A., 3d Cir.) 
192 Fed. 114, 112 C. C. A. 458; Holt v. Henley (C. 0. A., 4th Cir.) 193 Fed. 
1020, 113 0. C. A. 87 ; In re Morris (0. C. A., 2d Cir.) 204 Fed. 770. 123 C. 
C. A. 220; Clark v. Snelling (C. C. A., Ist Cir.) 205 Fed. 240, 123 C. C. A. 
430; Pacific State Banlt v. Coats (0. C. A., 9tli Cir.) 205 Fed. 618, 123 C. 
C. A. 634, Ann. Cas. 1913E, 846; Big Pour Implement Co. v. Wright (C. C. 
A., 8th Cir) 207 Fed. 535, 125 C. C. A. 577, 47 L. R. A. (N. S.) 1223; In rfe 
Gold (C. C. A., 7th Cir.) 210 Fed. 410; In re Gartman (D. C, B. D. Pa.) 
186 Fed. 349; In re Franklin Lumber Company (D. C, E. D. Pa.) 187 Fed. 
281 ; In re Hammond (D. C, N. D. Ohlo) 188 Fed. 1020 ; In re Bazemore (D. 
C, N. D. Ala.) 189 Fed. 236; In re Calhoun Supply Co. (D. C, N. D. Ala.) 
189 Fed. 537 ; In re Hartdagen (D. C, M. D. Pa.) 189 Fed. 546 ; In re Wll- 
llamsburg Knltting Mil! (D. C, E. D. Va.) 190 Fed 871 ; In re Nelson (D. C, 
S. D. So. Dak.) 191 Fed. 233; Tn re Waite-Robbins Motor Co. (D. C. D. 
Mass.) 192 Fed. 47; In re Geiver (D. C, S. D. So. Dak.) 193 Fed. 128; In 
re Dunn & Co. (D. C, E. D. Ark.) 193 Fed, 212 ; In re Farmers' Supply Co. 
(D. C, N. D. Ga.) 196 Fed. 990 ; In re Appel Suit Co. (D. C, D. Colo.) 198 
Fed. 322; In re Dancy Hardware & Furniture Co. (D. C, N. D. Ala.) 398 
Fed. 336 ; In re Smith (D. C, B. D. WIs.) 198 Fed. 876 ; In re Kreuger (D. 
C, B. D. Ky) 199 Fed. 367; Sattler v. Slonimsky (D. C, E. D. Pa.) 199 Fed. 
692 ; In re Gaglione (D. C, M. D. Pa.) 200 Fed. 81 ; In re Nuckols (D. O., 
E. D. Tenn.) 201 Fed. 437 ; In re SnelUng (D. C, D. Mass.) 202 Fed. 259 ; In 
re East End Mantel Co. (D. C, W. D. Pa.) 202 Fed. 275; In re Farmers' 
Co-operative Company (D. C, D. N. Dak.) 202 Fed. 1008; In re Codorl (D. C, 
M. D. Pa.) 207 Fed. 784; In re Stem (D. C, N. D. Ohio) 208 Fed. 488; In 
re Superior Drop Forge Co. (D. C, N. D. Ohio) 208 Fed. 813 ; In re Phillips 
(D. C, W. D. Wash.) 209 Fed. 490; In re Lane Lumber Co. (D. C, D. Idaho) 
210 Fed. 82. 

215 F.— 45 
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This record aiso contains an order of the court that the property 
be sold as a unit and f ree from liens. Appellant challenges this order 
as inimical to the interests of the gênerai creditors. 

[2] In the referee's report is a statement that appellant is a gênerai 
créditer of the bankrupt estate. But appellant never filed or presented 
a claim as a gênerai créditer of the bankrupt. The only issue made by 
the pleadings and involved in the évidence was the validity of the 
chattel mortgage. Without novation or assumption the debt of the St. 
Louis Company to appellant could not become the debt of the Big 
Muddy Company. As there was neither pleading nor proof respecting 
such an issue, the purported finding of the référée must be disregarded. 
And so appellant is left without any standing to question the order of 
sale. 

The decree and the order are severally affirmed. 



KAMPER V. CITT OF CHICAGO. 

(Circuit Court of Appeals, Seventh Circuit May 18, 1914.) 

No. 2094 

1. EUiNENT Domain (§ 293*) — Remédies or Ownkes — Pleadino. 

A bill by an owner of land to restrain a continuous trespass, whlch 
began whlle the land was in the possession of a former owner, was de- 
fective for fallure to allège that the latter, after the original entry with- 
out his knowledge or consent, remalned in ignorance of the trespass and 
had not settled with défendant for taking his property. 

[Ed. Note. — For other cases, see Emlnent Domain, Cent. Dlg. §§ 797- 
802 ; Dec. Dig. § 293.*] 

2. Eminent Domain (§ 293*) — Remédies of Ownbbs — Pleading. 

Where défendant constructed a water tunnel under complalnant's prop- 
erty without his knowledge and without condemning the right to do so, 
and complainant sued to compel the removal of the tunnel and the res- 
toration of his lots to their original condition, an allégation in the blU 
that the construction was inferior and defective was immaterial. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. §§ 797- 
802; Dec. Dlg. § 293.*] 

3. Eminent Domain (§ 273*) — Taking Land fob Public Use — Equitable 

Relief — Damages. 

Where a city constructed a water tunnel across complalnant's property 
70 feet below the surface as part of a city System for taking water from 
Lake Michigan and supplylng it for pay to its inhabitants, complainant 
was not entltled to maintain a suit to compel the city to remove the tun- 
nel and restore his lots to their former condition, tbough the city had not 
condemned the right to maintain the tunnel, but, the city's work being 
of a public character and the land havlng been approprlated to a public 
use, complainant was limited to his right to recover damages. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 743- 
749, 752, 754-764; Dec. Dig. § 273.*] 

4. Eminent Domain (§ 288*) — Remédies or Owners — ^Limitations. 

Where défendant city without condamnation approprlated a portion of 
complalnant's property for a water tunnel 70 feet below the surface and 
complainant dld not sue for an Injunction to compel the removal of the 
tunnel and a restoration of the lots to their original condition for 15 

•For other cases see same toplc & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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years after the work had been done, the biU eould not be properly re- 
tained for an assessment of damages. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dlg. §§ 783- 
788 ; Dec. Dig. § 288.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; George A. Car- 
penter, Judge. 

Action by John Kamper against the City of Chicago. Judgment for 
défendant, and complainant appeals. Affirmed. 

Thomas J. Sutherland, of Chicago, 111., for appellant 
William Dillon, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

BAKER, Circuit Judge. Appellant's bill, at appellee's motion, was 
dismissed on the ground that the facts alleged were not sufficient to en- 
title appellant to équitable relief. 

In brief the allégations are thèse : Prior to 1897 one Mauland was 
the owner of two lots in Chicago, on which he had erected an apart- 
ment building. Without Mauland's knowledge or consent, without 
proceedings to assess the just compensation, and without paying any 
compensation to Mauland, appellee in 1897 constructed a water tunnel 
across the lots, 70 feet below the surface. This tunnel is a part of 
appellee's System for taking water from Eake Michigan and supplying 
it for pay to the inhabitants. In 1907 Mauland conveyed the lots and 
improvements to Romano, who during his ownership had no knowledge 
of appellee's trespass. Romano conveyed the property in 1908 to ap- 
pellant, who was ignorant of the trespass until one month before bring- 
ing this suit. By maintaining and using the tunnel appellee is com- 
mitting a continuing trespass upon appellant's property. On account 
of weak and inferior construction the tunnel is liable to crumble to 
pièces at any time, and so is a constant menace to the safety of appel- 
lant's building. The location of the tunnel is such as to interfère with 
appellant's opérations if he should attempt to erect a larger structure 
requiring deeper foundations. Appellant has annually paid to the pub- 
lic authorities taxes upon the property, including that part seized and 
held by appellee. 

The prayer is for a mandatory injunction to compel appellee to re- 
move the tunnel and restore the lots to their original condition. 

[1] Affirmance of the decree might be rested on the bill's failure to 
aver that Mauland, after the original entry without his knowledge or 
consent, remained in ignorance of the trespass, and had not settled with 
appellee for the taking of his property ; but nevertheless we will con- 
sider appellant's real contention. 

[2] Another preliminary matter requires some notice. Appellant 
charged that the construction of the tunnel was inferior and defective. 
But inasmuch as appellant carefuUy refrained from asking that ap- 
pellee be required to put the tunnel in safe condition (which would be 
an affirmance of appellee's possession on condition of making the tun- 
nel safe and paying just compensation if appellant should be entitled 

•For other cases see same toplc & § ndmbbb In Dec. & Am. Diga. 1907 to date, & Eep'r Indexe» 
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to it), we regard the allégation as immaterial for any purposè except 
to strengthen appellant s one demand that the tunnel be removed. 

[3] And the answer to that demand seems ta us quite clear and 
simple. When a public or quasi public corporation, having the delegat- 
ed power of eminent domain, without condemnation proceedings en- 
ters upon land (which the owner would be powerless to hold against 
appropriation for public use) and thereupon complètes a public work 
and is using it in public service, the landowner will not be permitted, 
by ejectment or mandatory injunction, to retake possession and thus 
break in two a railroad or a water tunnel or other work which is being 
used as an entirety for the public good. This is so, not because equity 
refuses to frown upon the unlawful seizure, but because equity will 
not tolerate a possessory demand being turned into a means of op- 
pression and extortion, and because a considération of the rights and 
convenience of the public outweighs the qualified possessory right of 
the owner — a right he could not hâve absolutely maintained even ini- 
tially as against the public use. And equity sufficiently indicates its 
disapproval of the wrongful taking by pointing the owner to the law 
courts, where his right to compensation can be determined. Osborne 
V. Missouri Pacific Railway Co., 147 U S. 248, 13 Sup Ct. 299, 37 L. 
Ed. 155 ; New York City v. Fine, 185 U. S. 93, 22 Sup. Ct. 592, 46 
L. Ed. 820; McCullough v. City of Denver et al. (C. C.) 39 Fed. 307; 
McCarthy et al. v. Bunker Hill & Sullivan Mining & Concentrating 
Co. et al., 164 Fed. 927, 92 C. C. A. 259; Whittlesey v. Hartford, 
Providence & Fishkill R. Co., 23 Conn. 421 ; Léonard D. Fisk et al. 
v. City of Hartford, 70 Conn. 720, 40 Atl. 906, 66 Am. St. Rep. 147; 
Doane v. Lake Street El. R. R. Co., 165 111. 510, 46 N. E. 520, 36 
L. R. A. 97, 56 Am. St. Rep. 265 ; Johnson v. United Rys. Co. of St. 
Louis et al, 227 Mo. 423, 127 S'; W. 63; Higbee & Riggs v. Camden 
& Amboy Railroad & Transportation Company, 20 N. J Eq. 435; 
Grey, Attorney General, ex rel. Simmons v. Paterson, 60 N. J. Eq. 
385, 45 Atl. 995, 48 L. R. A. 717, 83 Am. St. Rep. 642; Lake Drum- 
mond Canal & Water Co. v. Burnham et al, 147 N. C. 41, 60 S. E. 
650, 17 L. R. A. (N. S.) 945, 125 Am. St. Rep. 527; Griffin v. South- 
ern Ry. Co., 150 N C. 312, 64 S. E. 16. 

[4] In New York City v. Pine, supra, the bill to enjoin the city 
from diverting water from complainant's premises was filed before any 
diversion had occurred. And so the bill appealed to equity's jurisdic- 
tion to prevent a threatened trespass. But even so the mandatory in- 
junction of the Circuit Court was reversed for the purpose of restrict- 
ing complainant to an assessment of damages either in an action at law 
or in the pending suit wherein the jurisdiction in equity had been sea- 
sonably invoked. Hère, however, the bill was not filed until the pub- 
lic work had been devoted to public use for 15 years; and so the bill 
cannot properly be retained for any purpose. 

The decree is affirmed. 
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BOBNN HAT CO. v. UNITED STATES. 

UNITED STATES T. CALHOUN. 

(Carcult Court of Appeals, Second Circuit May 14, 1914.) 

No. 2-3. 

1. CusTOMB Dtjties (§ 81*) — Administeativb Act — Construction. 

While a collector may reliquidate duties wlthln one year, as Umlted by 
Act June 22, 1874, c. 391, § 21, 18 Stat. 190 (U. S. Comp. St. 1901, p. 
1986), and may to that end esamine the Importer under the provisions of 
Tarife Act Aug. 5, 1909, c. 6, § 28, subsec. 15, 36 Stat 100 (U. S. Comp. 
St. Supp. 1911, p. 919), under subsections 13-16 of tbe latter chapter, 
which make ttie appraisal in case of no appeal "final and conclusive," 
wbere merehandise bas been appraised, the time for appeal bas expired, 
the duties hâve been paid and the goods surrendered, the collector has no 
Power, on aii examination of the importer under sald subsection 15, to 
examine into the question of valuation. 

[Ed. Note. — For other cases, see Customs Duti,es, Cent. Dig. § 197 ; Dec. 
Dig. § 81.*] 

2. Customs Duties (§ 81*) — Eeliquidation of Duties — Citation of Impoeteb 

FOR Examination. 

A collector may, under his power to reliquidate duties, cite an Importer 
to appear for examination as provîded by Tariff Act Aiig. 5, 1909, c. 6, 
§ 28, subsec. 15, 36 Stat 100 (U. S. Comp. St. Supp. 1911, p. 919), and for 
his failure to appear he is subject to the penalty imposed by subsec- 
tion 16. 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. § 197; Dec. 
Dig. § 81.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

On writs of error to review judgments entered upon verdicts direct- 
ed by the court in favor of the United States and against the Bornn Hat 
Company in the first of the above-entitled actions, and in favor of Da- 
vid Calhoun the défendant in the second of the said actions. No ques- 
tion of fact is involved in either action, and in each both parties asked 
for the direction of a verdict. Each action was brought to recover the 
penalty of $100.00 imposed by the Customs Administrative Act as 
amended by subsection 16 of section 28 of the Tarifï Act of August 5, 
1909 (36 Stat. L,. 100), for failure to testify pursuant to citations issued 
to the défendants below. 

The opinion of the District Court is reported in 184 Fed. 499. 

H. Snowden Marshall, U. S. Atty., and Addison S. Pratt, Asst. U. 
S. Atty., both of New York City. 

John Gibbon Duffy, of New York City, for David Calhoun. 

James, Schell & Elkus, of New York City, for the Bornn Hat Com- 
pany. 

Before LACOMBE, COXE, and WARD, Circuit Judgei>. 

PER CURIAM. The majority of the court is of the opinion that 
this controversy was correctly decided in the District Court. The in- 

*IOT ottier caiea lee lune toplc à { kumbub In Dec. & Am. Dlgs. 1907 to date, tt Rep'r Indexe* 
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terpretàtion of the statute by the District Judge seems to us to pro- 
vide a fair, reasonable, and consistent method of procédure. 

[1] At ports where appraisers are located it seems logical, and in 
the interests of an orderly administration of the law, that their action 
shall be final. This, in our opinion, is the clear meaning of the fol- 
io wing language quoted f rom subsection 16 : 

"And If such person be the owner, Importer, or consignée, the appralsement 
whlch the General Appraiser, or Board of General Appraisers or local ap- 
praiser or coUector, where there is no appraiser, may make of the merchan- 
dise shall be final and conclusive." 

[2] In the Calhoun Case the appraisement had been made, the time 
to appeal had expired, the duties had been paid, and the merchandise 
surrendered. Calhoun appeared and answered ail questions as to clas- 
sification, but ref used to answer questions relating to dutiable value, up- 
on the ground that the collector had no power to examine into that 
question, when the appraisal had been fully and legally made by the 
appraisers and the time in which to review their action had expired. In 
other words, that their action upon the question of value was "final 
and conclusive." We think the powers of the collector under section 
21 of the act of 1874 relate to classification and reliquidation, and not 
to valuation, which latter subject is confided to the appraisers. 

In the Bornn Hat Case no one answered the citation, and default 
was made. There were several subjects relating to reliquidation upon 
which the collector might hâve lawfully interrogated the witness or 
witnesses, had they appeared with the books of the corporation as 
called for. 

It is unnecessary to add further to the clear discussion of the ques- 
tions involved to be f ound in the opinion of Judge Hand. 

In each case the judgment is affirmed. 



LEWIS V. MOWINCKBL et al. 

(Circuit Court of Appeals, Second Circuit. May 14, 1914.) 

No. 178. 

Shipping (§ 43*) — Chaktees — Excusable Failtiee to Deliveb Vessel. 

A vessel under charter, to begin at the expiration of a présent charter, 
was stranded before that time, and was not released and In condition for 
service untll a year later. Held, that the owner, having been relieved 
from the obligation to dellver her by a péril of the sea escepted by the 
charter, could not be required to dellver her thereunder a year later. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 16&-168; Dec. 
Dlg. § 43.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a'decree of the District Court for the Southern 
District of New York dismissing the libel filed by the charterer of the 
steamship Moldegaard to recover damages from her ovvners for failure 
to perform a charter party dated September 16, 1911. The charter 

•For other case» eee same topic & 5 numeeb in Dec. & Aro. Dig». 1907 to date, & Rep'r Indexes 
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was for about one year, beginning from the time of her delivery to the 
charterer upon the completion of an existing charter to the Munson 
Line. Both charters were in the usual form, the flat period of the 
Munson charter was to expire January 7, 1912. On November 24, 
1911, the Moldegaard stranded on one of the Bahama Islands, and was 
not again ready for service till February, 1913. 

Convers & Kirhn, J. Parker Kirlin, and Mark W. Maclay, Jr., ail 
of New York City, for appellanL 

Charles S. Haight and Clarence Bishop Smith, both of New York 
City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. The stranding of the Moldegaard on November 
24, 1911, made it impossible for her owners to deliver her to the char- 
terer at the expiration of the Munson charter in January, 1912. At 
that time she was lying hard aground on Cat Island, and remained 
there for six months, when she was floated and taken to New York 
for repairs, which were not completed until February, 1913. There 
can be no pretense that the owners did not do ail that they were re- 
quired to do, and ail that it was possible to do to float the ship. After 
this was accomplished the repairs were commenced and proceeded to 
completion as repidly as possible in the circumstances. It is conceded 
that the stranding put it out of the owner's power to deliver the ship 
at the expiration of the Munson charter, but the libelant contends that 
she should hâve been rechartered to him a year later when she was 
again able to go to sea. There is no ground for the contention that 
she was not salved and repaired as rapidly as possible, and we are con- 
vinced that a year was fairly required after the stranding before she 
could hâve been made ready for service. 

The delay was caused by a péril of the sea excepted in both charters, 
and the owner was therefore relieved. Certainly it was not contem- 
plated by the parties that they were entering into a charter which could 
be interpreted to begin a year after the expiration of the Munson char- 
ter. We agrée with the District Court in thinking that the stranding 
of the steamer, in such circumstances as to induce her owners to be- 
lieve that she would become a total loss and in any event to make her 
employment impossible for many months, released them from liability 
under the charter. It excused both parties, but did not make a new 
contract. 

The attempt to show that a delivery of the steamer in July was con- 
templated originally, completely failed, especially on the production 
of the correspondence. Only a reasonable overlap was contemplated, 
and a year was, in our opinion, not such an overlap. 

Decree affirmed. 
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PAEMEBS' LOAN & TRUST CO. T. NEW TOBK RTS. CO. et aL 

(Circuit Court of Appeals, Second Circuit May 26, 1914.) 

No. 235. 

RAILEOADS (§ 199*) — FOBECLOSUEE OF MOBTGAGES — COUNSBL FBES. 

Where the property of a rallroad company sold on foreclosure realized 
a surplus above the mortgage debt, the court properly refused to award 
counsel for a holder of the bonds which, as trustée, held a subordinate 
lien thereon and was interested wlth complainant, a fee out of the fund 
generally which would require the company to pay it, but left him to 
his statutory lien on that portion of the fund belonging to his clients. 

[Ed. Note.— For other cases, see Eailroads, Cent Dig. § 664 ; Dec. Dig. 
( 199.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Farmers' Loan & Trust Company against the 
New York Railways Company and the Central Park, North & East 
River Railroad Company and others. Appeal from an order relating to 
counsel fées. Affirmed. 

See, also, 181 Fed. 595. 

J. O. Nichols, of New York City, for appellant. 
Chase Mellen, of New York City, for receiver Central Park, N. & 
E. R. R. Co. 

Henry L,. Stimson, of New York City, for Bronson Winthrop. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is a proceeding to détermine whether 
the fee of Bronson Winthrop, Esq., for légal services in connection 
with the foreclosure of the Central Park, North & East River Railroad 
Company shall be paid by the bondholders or out of the surplus pro- 
ceeds going to the receiver of the railroad company. 

The very unusual situation is presented of a surplus upon fore- 
closure of a railroad mortgage. Mr. Winthrop was not acting for the 
complainant, but for the Morton Trust Company, which as trustée was 
the holder of ail the bonds secured by the mortgage which the com- 
plainant was seeking to foreclose. The interest of the Morton Trust 
Company was, like that of the complainant, to defeat the efforts of the 
Central Park Company to prevent foreclosure. It was a défendant 
not as owner of the bonds but by virtue of holding a subordinate lien. 
Mr. Taylor, the spécial master awarded Mr. Winthrop a fee of $500 
out of the fund for his services on the practice side of filing an answer 
and aiding the machinery of foreclosure. He fixed the sum of $20,- 
000 as compensation for his gênerai services, but held that they must 
be paid by his client, that is, out of the share coming to the bond hold- 
ers. This was giving efïect to his lien as an attorney upon the pro- 
ceeds of his client's cause of action in the hands of the court. Such 
a lien is conferred by the state of New York, Judiciary Law (Consol. 

•For other cases see same topic & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Laws, c. 30), § 475. Although there was no spécial agreenient of 
employment, the Morton Trust Company was perfectly aware of the 
services rendered, and took the benefit of them, which is quite as ef- 
fective. When Mr. Winthrop said in his letter of March 11, 1912, 
to the chairman of the joint committee on reorganization that the com- 
pensation then agreed on did "not include such allowances as may be 
awarded to me by the court for my services in that [the foreclosure] 
action," he was contemplating the property selling for less than the 
mortgage, which may be said to be universally the case in railroad 
foreclosures. If in such a case the court had awarded htm a fee out 
of the fund, it would hâve been paid by the bondholders because the 
whole fund would go to them. There being a surplus, we think it 
would be inéquitable to charge the fee on the fund, because the efifect 
of so doing would be to make the Central Park Company pay iL 
The order is affirmed. 



NORTHWESTERN CONSOL. MILIJNG CO. v. GALBRAITH. ï 
(Circuit Court of Appeals, Bighth Circuit. May 7, 1914.) 
No. 4061. 

Appeal from the District Court of the United States for the District 
of Minnesota; Charles A. Willard, Judge. 

Two actions by John P. Galbraith, as trustée in bankruptcy of Frank 
A.. Witzig, agamst the Northwestern Consolidated Milling Company 
and George C. Christian & Company, respectively. Judgment for 
plaintiff in each case, and the défendants appeal. Reversed, and com- 
plaint dismissed. 

William Furst, of Minneapolis, Minn., for appellant. 
Walter H. Newton, of Minneapolis, Minn (Frank Nye and W. W. 
Todd, both of Minneapolis, Minn., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and RINER, 
District Judge. 

SANBORN, Circuit Judge. The trustée in bankruptcy of the estate 
of Frank A. Witzig recovered a decree and judgment for $502.10 and 
costs against the Northwestern Consolidated Milling Company, a cor- 
poration, on the ground that within four months from the filing of the 
pétition in bankruptcy the company, which was a créditer of Witzig, 
received money and property of Witzig in payment of its claim 
against him when he was insolvent, that the transfer made by Witzig 
wrought a voidable préférence, and that the company had reasonable 
cause to believe that it was intended thereby to give a préférence. Tîie 
trustée also recovered a decree and judgment for $299.39 and costs 
against George C. Christian & Co., a copartnership, on the same ground, 
and the alleged causes of action in thèse cases arose out of the same 
transaction. The défendants appealed. 

t Rehearlng denied October 12, 1914. 
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At the argument of the cases in this court counsel for ail the parties 
conceded that the cases présentée! thèse two questions : Does the évi- 
dence in the record sustain the finding of the court below that Witzig 
was insolvent at the time he made the transfer to the défendants? 
Does the évidence in the record sustain the finding of the court below 
that either of thèse défendants, or any of their agents, at that time had 
reasonable cause to believe that it was intended by the transfer to give 
a préférence ? The évidence has been caref ully read, digested, and con- 
sidered, and the court is unanimous in the opinion that the first ques- 
tion should be answered in the affirmative and the second in the nég- 
ative. The law governing thèse cases is free from doubt. The facts 
and circumstances proved are peculiar to thèse lawsuits, net Hkely to 
form a précèdent for subséquent décisions, and the court refrains from 
burdening the reports with their récital. Other questions were pre- 
sented and argued, but the conclusion announced renders them immate- 
rial to the décision of the cases, and their discussion is therefore omit- 
ted. 

Let the decrees and judgments below be reversed, and let the comr 
plaints be dismissed. 
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UHIVERSAL TOBACCO MACH. CO. v. BOEGFELDT STRIPPING 

MACH. CO. 

(Circuit Court of Appeals, Second Circuit June 9, 1914,) 

No. 282. 

1. Patents (§ 328») — Validitt and Invention— Tobacco Stbipping Ma- 

chine. 

The DelUer patent, No. 985,984, for a tobacco stripping and booking 
machine, claim 11, was not antieipated, covers a ineritorious invention, 
and is vaiid ; aiso held inf ringed. 

2. Patents (§ 124») — Validity— Misstatements in Spécification. 

That the specitleation malies exaggerated or unwarranted statements 
as to the capabilities of the invention, even conceding that an infringer 
can interpose that as a défense, does not render the patent invalid, un- 
iess the statements were niade fraudulently, and the patentée was a party 
thereto. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 176; Dec. Dig, | 
124.*] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Appeal by défendant below from an interlocutory decree of the Dis- 
trict Court, Southern District of New York, holding valid and in- 
f ringed claim 11 of United States letters patent No. 985,984, dated 
March 7, 1911, granted to Martin and Eugène M. Deiller for a tobacco 
stripping and booking machine. Two suits were originally brought, 
which by order were duly Consolidated. 

T. H. Anderson, of New York City, for appellant. 
Park Benjamin, of New York City, "for appellee. 

Before ROGERS, Circuit Judge, and VEEDER and MAYER, Dis- 
trict Judges. 

MAYER, District Judge. Nine claims were declared on, but the 
sole controversy now is as to claim 11, which reads as follows: 

"11. A tobacco stemming machine comprising a rotatable drum, tvco circum- 
ferential flanges thereon having cutting edges, a rotary cutter coacting with 
said flanges to dlvide the leaf longitudinally on opposite sides of said stem, 
two transversely flexible belts passing around a portion of the drum periphery 
and having their inner edges in proximity to the outer faces of said flanges 
and supporting rollers for said belts; one of said rollers being located di- 
rectly in front of said cutter." 

The défenses remaining in the case are (1) noninvention ; (2) non- 
infringement ; and (3) fraud in the procuring of the patent. 

[ 1 ] The invention has to do with a machine for stripping a tobacco 
leaf, so as to remove the midrib or stem with no membrane adhering 
thereto, and thus to leave the two wing portions of the leaf as nearly 
unimpaired as possible. The stem is, of course, unfit for smoking pur- 
poses and must be removed ; but, to avoid waste, it is désirable that 
no particles of the résultant ieaves be attached to the stem and thereby 
rendered useless. While the adhèrent portion in an inefficient opera- 

*For otlier casw see Mune toplc £ i nviismb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tion may be very small in each case, the aggregate to be saved in leaf 
tonnage is very large, and représenta a substantial commercial élimina- 
tion of waste. 

At first thèse stems were removed by hand, and later practical men 
and inventors turned their attention to devising machines to accom- 
plish the desired resuit. The industry appreciated the importance of 
the problem, as is reflected by the large number of United vStates pat- 
ents issued from 1870 down to the time of the patent in suit. But the 
task was not easy. The tobacco leaf is very délicate. The stem is of 
woody fiber, and tapers from the butt end of the leaf to the point. 
When the leaf is prepared for stripping, it must be moistened ; and, 
being tender, it is easily torn, and thus the line of division is liable 
to be irregular. The device of the patent is a fascinating pièce of ma- 
chinery, which acts with almost human movement. 

The éléments of daim 11 are (1) the rotatable drum; (2) the two 
circumf erential flanges ; (3) the rotary cutter ; (4) two transversely 
flexible belts; (5) supporting rollers for the belts, one of which is to 
be situated directly in front of the cutter. This supporting roller is 
obviously a feed roller (shown by No. 38 in sheet 1 of the patent draw- 
ings). 

The operator introduces the leaf, usually point foremost, under the 
feed roller, hence under the belts, so that the stem lies in the gap 
between the drum sections, and the wing portions extend over the 
flanges. As soon as the moving leaf meets the belts, they press thèse 
wing portions down until they meet the drum periphery. Then they 
are gf asped between the belts and the drum and carried onward as the 
drum rotâtes; that is to say, during the period in which the leaf is 
traveling from feed roller to drum periphery, its wing portions are 
being pressed downwardly by the belts which extend in a straight line 
from feed roller to drum on each side of the drum flanges. The trans- 
verse strain due to the pressure of the belts tautens or stretches the leaf 
across the gap between the flanges, so that, when it reaches the rotary 
cutter, two smooth, even cuts on opposite sides of the stem will be pro- 
duced. 

Each of the opérations requires the greatest accuracy and care, and 
the resuit attained justifies the assertion of appellee that the combined 
éléments operate to feed the leaf and control its movement longi- 
tudinally, to tauten the membrane over the sharp flange edges by very 
délicate elastic pressure, to control the strain by the implacement of the 
belts in respect of the drum flanges, so that that strain cannot exceed 
a predetermined limit, to regulate the moment of cutting, so as to take 
place at any desired period during the rise of the strain, and, while the 
leaf is under this control, to eut it before there is any opportunity for 
escape of the stem from between the flanges. 

The practicability and usefulness of the machine were demonstrated 
by the fact that in less than two years deliveries were made and orders 
obtained representing in money an aggregate of over $300,000. In 
January, 1912, less than a year after the patent became known, défend- 
ant Company was organized to engage in the business of making and 
letting of tobacco stripping machines, and defendant's advertisements 
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show a full appréciation of the commercial value of such machines. 
The proof leaves no doubt that acts of infringement were committed, 
if defendant's machines are infringements. 

As to the prior art : Of the patents cited, only two need be referred 
to: (1) No. 813,868, dated February 27, 1906, to Deiller, one of the 
joint patentées of the patent in suit; and (2) No. 717,317, dated De- 
cember 30, 1902, to Baechlin. The Deiller, No. 813,868, does not de- 
scribe an operative machine, and there is no reason to doubt the state- 
ment in the file wrapper of the patent in suit that "the contrivance 
wholly failed" and that certain parts of the mechanism tore the leaf 
"to pièces." In the Baechlin patent there is no transverse stretching 
action exerted by the belts upon the part of the leaf which extends 
over the flanges, and the leaf is not pressed down over the flanges with 
elastic pressure before the cutting opération occurs. There is no im- 
médiate cutting of the leaf as soon as stretched, and there is an in- 
terval over which there is nothing to keep the stem from rising out 
of the spaces between the flanges. 

As to prior uses: Only two similar machines (known in the case 
as Exhibits U and V) need be considered. Without describing in dé- 
tail the opération of thèse machines, there are at least two features in 
which they differ, in substantial respects, from the machine of the pat- 
ent: (1) The leaf is not fed and its movement controlled in a longi- 
tudinal direction by belts and drum flanges, but by fingers, which drag 
the leaf positively along; (2) the leaf is not eut immediately while 
under control and before the stem has had time to escape between the 
flanges, but, on the contrary, the only control of the leaf is the puUing 
along by the fingers and flattening by rollers, the stem being kept in 
the flanges by an added middle disk. 

Exhibits U and V diflfer from the machine of the Baechlin patent, 
which does not show gripping fingers, loose pressing disks, and a mid- 
dle disk for holding down the stem. As the District Judge pointed out, 
thèse exhibits embody the éléments of claim U, but they do not operate 
in the same way, nor do they accomplish the almost perfect resuit of 
the machine of the patent. 

But extended technical discussion is unnecessary, because this is one 
of those instances where "actions speak louder than words." Richard 
Borgfeldt, président of défendant company, was thoroughly familiar 
with Exhibit U, and testified that he had seen it in opération when he 
first met Baechlin, now fully 10 years ago and Nicholas H. Borgfeldt, 
Richard's father, stated that he saw this machine in 1904. 

A man as familiar with the art as Richard Borgfeldt, and as keenly 
appréciative of the commercial necessity and possibilities of a success- 
ful machine, would not hâve permitted the right device to be relegated 
to the storeroom of abandoned experiments. This is not the case of 
an inventor with little or no means, who cannot convince capital of the 
merit of his invention, and the resuit of whose labor is stolen by an- 
other. On the contrary, the case is one where a prior device failed in 
the hands of practical and hardheaded business men, because it did not 
accomplish the resuit which was vital to success; and, as has often 
been pointed out, if either the Baechlin patent or Exhibit U is ail that 



718 215 FEDERAL EEPORTBB 

is claimed for it, the appellant is at liberty to manufacture and sell such 
machines to the fullest extent. 

Our view is that the history of the art demonstrates that the patent 
in suit is for a meritorious invention, which has accomplished the strip- 
ping of tobacco with the nearest ehmination of waste thus far known. 
We think there is no merit in the contentions as to noninfringement. 

Whether the drum drives the behs, or the belts drive the drum, if 
a différence, is of no conséquence ; nor is it material whether the cutter 
in on machine is set at some distance back of the feed roll, while in 
the other the .relier is directly in front of the cutter. Likewise, in view 
of the expression of the claim, "belts * * * having their inner 
edges in proximity to the outer faces of said flanges and two support- 
ing roUers for such belts," there is no force in the argument that, 
because the belts in defendant's machine "are located and positively 
positioned quite a distance from the outer surface of the flanges," they 
are not "proximate" thereto. In brief, such changes are the obvfous 
illustrations of efforts to escape infringement. 

[2] Finally, it is claimed that the patent is void because the spécifi- 
cation was fraudulent and deceptive in respect of statements as to the 
ability of the machine to stretch the leaf laterally to expand the stem. 

There is no doubt that the machine cannot accomplish this resuit. 

It would seem that only the United States can raise this point (West- 
ern Glass Co. V. Schmertz Wire Glass Co., 185 Fed. 788, 109 C. C. A. 
1; Eastern Paper Bag Co. v. Continental Paper Bag Co. [C. C] 142 
Fed. 479) ; but, irrespective of the question as to whether appellant 
can interpose this défense, there is nd évidence that the patentées, Mar- 
tin and Eugène M. Deiller, were parties to the fraud, if such it were. 

Our conclusion is that claim 11 is valid and infringed, and therefore 
that the interlocutory decree should be affirmed, with costs. 



GENERAL MANIFOLD & PRINTING CO. v. CARBONTZED PAPER 

CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 14, 1914.) 

No. 2056. 

Patents (§ 328*) — Infringement — Machine ron Coatino Papeb with 
Cabbon. 

The Weeks patent No. 665,648, for a machine for eoatlng paper with 
Carbon, construed, and held not Infringed by a machine in which the 
rolls are heated. 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana ; Albert B. Anderson, Judge. 

Suit in equity by the General Manifold & Printing Company against 
the Carbonized Paper Company and Thomas T. Butler. Decree for de- 
fendants, and complainant appeals. Affirmed. 

Taylor E. Brown and Clarence E. Mehlhope, both of Chicago, 111. 
for appellant. 

Joseph A. Minturn, of Indianapolis, Ind., fOr appellees. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

•Far other cases see Bame topic & 9 numbbb lu Dec. £ Am. Dlgs. 1907 to date. & Rep'r Indexes 
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MACK, Circuit Judge. On this appeal from the decree of the Dis- 
trict Court, dismissing for want of equity appellant's bill of complaint 
alleging the infringement of Weeks patent No. 665,648, it is necessary 
for us to consider but one of the several défenses relied upon by the 
appellees, viz., that of noninfringement. 

The patent in question relates to a machine for coating paper with 
Carbon and similar materials, a machine designed to produce paper 
carboned on one side but, unlike the ordinary interleafing carbon paper, 
available on the other side for writing or printing. The ordinary car- 
bon paper in common use, like typewriter carbons, bas a comparative- 
ly thick layer of soft carbon, so that, inserted between two sheets of 
paper, it may be used over and over again to reproduce on the bottom 
sheet what is written on the top sheet. The top side of the carbon 
paper is unavailable for writing upon either because it, too, is carboned 
or because, the paper being thin, the carbon shows through. 

Weeks appreciated the commercial possibilities of utilizing the back 
of ordinary writing or printing paper as the transfer médium, especial- 
ly if only one or two reproductions were needed, as for books of sales 
slips. The difficulties to be overcome were the smudgy character of the 
soft carbon, which would tend to spoil the writing side of the paper 
when the two sides were necessarily brought into contact on being 
wound in rolls, the spreading or infusing nature of a liquid or liquified 
carbon, which would tend to cause the fiber of the paper to be so thor- 
oughly permeated as to color and impregnate the opposite side of the 
sheet, thereby rendering it practically useless for writing or printing, 
and the économie waste of a thick layer of carbon when designed for 
use in only one transaction. 

Weeks endeavored to meet thèse difficulties by substituting a practi- 
cally-hard carbon for the liquid theretofore commonly employed. The 
claims in this patent as finally allowed, contrary to their first and re- 
jected form, specifically characterized the carbon to be supplied by this 
machine to sheets of paper, as "practically hard." 

The claims charged to be infringed are as f oUows : 

"1. In a machine for supplying practlcally-hard carbon to sheets of paper, 
the combinatlon of naeans for Inltlally supplying practically-hard carbon to 
a sheet of paper, and devices for spreading and devlces for afflxing the carbon 
on the surface of the paper, substantially as described." 

"9. In a machine of the class described, the combinatlon of a roU recelving 
a supply of carbon contaCtlng on one side with the carbon and on the opposite 
elde with a sheet of paper for transferring and rolllng onto the paper a coat- 
ing of carbon, a second roU beneath the transferring-roll for the passage of 
the paper between the rolls to be contacted by the transferring-roll and means 
operating on the paper after it leaves the carbon-roU for uniformly and evçnly 
spreading and permanently afflxing the carbon on the paper, substantially as 
described. 

"10. In a machine of the class described, the combinatlon of a roU receiving 
a supply of carbon contacting on one side with the carbon and on the opposite 
side with a sheet of paper for transferring and rolling onto the paper a 
coating of carbon, a second roll beneath the transferring-roll for the passage 
of the paper between the rolls to be contacted by the transferring-roll, means 
operating on the paper after it leaves the carbon-roU for uniformly and evenly 
spreading and permanently afflxing the carbon on the paper, and means for 
polishing and hardening the carbon surface of the paper after it leaves the 
-spreading and afflxing means, substantially as described." 
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"28. In a machine for supplying practically-hard carbon to a sheet of paper 
the coinbinatlon of means for inltially applylng the carbon to the surface of 
the paper, and devices for spi^eading and afBxing the carbon on the surface of 
the paper. 

"29. In a machine for supplying practlcally-hard carbon to the surface only 
of the sheet of paper, the comblnation of means for Inltially applying the 
carbon to the surface of the paper, means for spreading the carbon evenly over 
the surface, and means for afflxlng the carbon to the surface so that a prac- 
tically-hard carbon surface wiU be formed on the surface only of the paper. 

"30. A machine for forming a practlcally-hard carbon surface on paper, 
comprising means for inltially supplying carbon to the surface of the paper, 
and means for afflxlng the carbon on the sheet to form a practlcally-hard 
surface. 

"31. A machine for making hard carbon surfaced paper, comprising a 
paper feed, means for applying a practlcally-hard carbon to one surface of 
the paper and a device for afflxlng the carbon to the paper to form a hard 
carbon-coated surface, substantially as described." 

Figure 3 of complainant's patent drawings is as follows: 

C 




In the spécifications, the invention îs thus described : 

"The cake of carbon is arrangea, preferably, in a pocket, C", in such posi- 
tion that it may be fed onto the paper as It enters the machine by means 
of a friction supplying-roll, c. ïhis carbon-supplylng roll durlng its rotations 
contacts the lower surface of the cake of carbon, and transfers or carries a 
certain amount of it to the paper and roUs it onto the surface. This roll, 
however, may be dispensed with and the cake of carbon be held in such a 
manner that it may be contacted directly with the surface of the paper, ana 
its or an additlonal welght, spring, or other désirable means be used to hold 
It In contact with the paper for the purpose of regulating the supply. Ar- 
rangea directly under thls carbon-supplying roll is a second roll D, which 
rotâtes with the carbon-supplying roll and Is adjustably mounted in bearlngs 
i, so that its position or the space between it and the carbon-roU may be 
regulated. 



"Descrlblng the dlstrlbuttng mechanism, it consists of two sets of rubbers, 
Gt and G', which are made in a shape resembling the ordinary blackboard- 
eraser and which are provided with a cover g, of flannel, chamois, or simllar 
materlal. Thèse rubbers are moved back and forth transversely across the 



GBNEBAL MANIFOLD « PBINTINQ 00. V. OAEBONIZED P. OO. 721 
paper ivhile It is passlng through the machine by means of reciprocating 

«• * • * •• * • • 

"Descrlbing the poUshlng or hardening meehanism, I provide a rotating 
shaft H and mount it in suitable adjustable bearings on the bed of the ma- 
chine. This rotating shaft carries a set of wings h, extendiug radially there- 
from and arrangea diagonally with relation to the axis of the shaft in sucb 
a manner as to meet at or near the center and form obtuse angles. 

"Thèse wing polishers are coated or covered with flannel, chamois, or siml- 
lar material, and are revolved at a high rate of speed in such a manner as to 
permanently aiiix or harden the exposed surface of the carbon coating, so 
as to minimize the danger of disflguring the adjacent sheets of paper. 

"During the opération of rubbing and polishing, and owing to the friction 
force exerted on the paper the paper is liable to become heated and, as a con- 
séquence, ruptnred or destroyd, and the beat also interfères with the coating 
of the carbon. In order to remove this objection, I provide the bed of the 
machine with a water-jacket, W, and provide it with supply and exhaust 
pipes, w and v/, so that a constant circulation of water may be had whenever 
it is désirable or necessary, and thus keep the température of the paper as 
uniform as possible." 

While the parties are agreed that ail of the daims in question are 
for substantially the same subject-matter, a combination of carbon-ap- 
plying means, carbon-spreading means, and carbon-affixing means, they 
disagree as to the condition in which, and therefore the devices by 
which, the practically-hard carbon must be appHed, spread, and affixed 
under the patent in "question. Complainant contends that while the 
carbon must be initially hard, like a cake of soap, the patent is broad 
enough to cover means and devices for softening it or keeping it soft 
while removing the necessary portion from the cake and affixing, 
spreading, or polishing it on the paper, that is, that the devices may be 
either solid cold rollers or hollow rollers supplied with steam heat. 
The basis of this contention is that the cooling water-jacket, as describ- 
ed, has no connection with the first élément in the combination, the 
means for originally supplying the carbon to the paper, that, moreover, 
it is only a prefcrential, but not an essential, attachment to the distrib- 
uting and polishing devices, and that, therefore, the invention does not 
necessarily contemplate counteracting the heat, with its conséquent 
softening of the hard carbon, produced by friction in the very process 
of separating it from the cake and transferring it to the paper. 

The évidence demonstrates that the art of coating only one side of 
paper or other goods is old, that commonly this coating material was a 
liquid, and that in the earlier machines, if wax, paraffin, or other non- 
liquid material was to be used, either it or the goods, or both, were 
heated during the transferring and affixing process. 

The file wrapper and contents show that the applicant, in answer to 
références cited by the examiner, distinguished his machine on several 
occasions from earlier inventions by the assertion that the latter, un- 
like his device, utilized steam heat to make or keep the coating material 
liquid. 

215 F.— 48 
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The board of examiners in chief said, in regard to the MacBrair 
patent No. 532,172, relied upon by the examiner but rejected by them 
on appellant's appeal : 

"The calendar rolls, which are presumably heated roUs, revolve in the 
wrong direction. * • • The beat, as It is stated, would be detrimeutal 
to the process, even though the rolls rotated in the proper direction." 

It is apparent that in their opinion Weeks' invention was for a ma- 
chine designed to transfer to paper carbon that was not only initially 
practically hard, but that remained in this condition during the entire 
opération of supplying, distributing, and poHshing it. 

In our judgment, both the language of the patent and the history of 
the claims in the Patent Office indicate clearly that the means and de- 
vices covered thereby are only such as wili produce this resuit without 
steam or other beat, and that the applicant intended so to limit his in- 
vention in order to avoid the charge of anticipation. 

Whether or not such a machine, designed to prevent the carbon per- 
meating the reverse side of the paper by supplying, spreading, and 
rubbing it in in a cold, hard state instead of in a warm, soft condition, 
could be successfully operated is not the question now before us; if 
it were, the fact that no witness bas testified to seeing a machine con- 
structed in accordance with the patent in suit, and that the machine ac- 
tually used by complainant is heated, would be significant. It becomes 
unnecessary, too, to inquire into the validity of the claims if they were 
given the broad construction contended for. 

We corne to a considération of defendant's macîhine, in order to dé- 
termine whether or not it infringes on the patent in suit. While Weeks 
obtained, on the very same day on which the patent in question was is- 
sued, letters patent covering the carbon paper, this latter patent is not 
in any manner in question in this case, and, so far as the patent in 
suit is concerned, défendants were free to make a noninfringing ma- 
chine designed to produce the identical paper. 

Their machine is shown in the exhibit as f ollows : 
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It is described by défendants' expert in thèse words : 

"There are three heated roUers arranged wlth their axis in a vertical plane. 
Thèse are represented by 1, 2, and S at the right of the diagram. There Is 
a fourth roiler, marked '4,' a short distance to the left of the rollers 1, 2, 
and 3, and there is a roiler, 11, at the left of the machine as shown in the 
diagram. Above this latter relier is a brush, 12, revolving in the direction 
of the motion of the paper and acting in conjuiiction with the roiler II to 
draw the paper through the machine. There is a roll of paper, ■'>, from which 
the paper is fed and a roll, H, upon which the coated paper is vvouud. The 
paper passes from the roll 5 around the lower roll 3 and under the roll 2, 
contacting something over 180 degrees of the periphery of the roll 3. It then 
passes under the roU 4 over the roll 11 and down to the roll 14, upon which 
the coated paper Is wound. The carbon is applied to the surface of the upper 
roll 1, and is conveyed by that roll and the roll 2 to the paper surface be- 
tween the roll 2 and the roll S. The beat of the roUs melts the carbon so 
that it is applied to the paper in a liquid form. The roll 4 revolves in the 
opposite direction to the motion of the paper under it, and its surface takes 
up the excess of carbon deposited on the paper by the roll 2 and carrles It 
upward. Above the roll ^ is a knife or scraper, 15, which extends along 
and in contact with the surface of the roll 4 at the top of the roll. By this 
knife the carbon taken up from the paper by the surface of the roll Is scraped 
off. This scraper takes off almost ail of the carbon, but, owing to imperfec- 
tions of workmanshlp, a little passes under the scraper and is deposited on 
the surface of the paper loosely beyond the roll. The brush 12 removes this 
loosely deposited carbon tliat passes under the edge of the knife 15." 

The essential différences, in our judgment, between the machine ac- 
tually used by défendants and the machine protected by complainant's 
patent are thèse: While each of them starts with a cake of prac- 
tically-hard carbon, défendants cause this carbon to be suppHed to the 
paper in a hot, and theref ore liquified form ; complainant in a cold, 
hard form.' So far as the first élément of the combination is concern- 
ed, the means for supplying practically-hard carbon to the paper, com- 
plainant's patent contemplâtes a cold roiler to remove "a certain 
amount" of it, "the correct amount," as its expert testifies, and to 
transfer this in the same hard, cold condition to cold paper; défend- 
ants, on the other hand, use a steam-heated roiler to melt off an ex- 
cess supply of it and to transfer it in a liquid form to paper heated by 
passing over a hot roiler. 

Complainant's second élément, the means of spreading the carbon 
evenly over the paper, is essential to produce the desired resuit because 
of the very hardness of the cold carbon and its resulting failure, in the 
first opération, to spread itself evenly. Défendants' second élément, as 
indicated by the samples of paper introduced in évidence, showing the 
condition of the carbon after each of the separate stages in its passage 
through the machine, is not a spreading or distributing device, but a de- 
vice, a fourth roiler with a scraping knife attachment, for removing the 
excess liquified carbon and removing it quickly enough after the initial 
application to obviate the danger of its permeating both sides of the 
sheet. It may be that the roiler also tends to spread the carbon more 
evenly, but, in our judgment, its essential function is to take up the ex- 
cess carbon, which the scraping knife then détaches from it on each rév- 
olution. This roiler in the défendants' machine is also heated in order 
to keep the carbon liquified whereas, not only is complainant's spread- 
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ing or dîstributing means or device cold, but even the f riction-produced 
heat is counteracted by the water jacket. 

The third élément in complainant's combination, the hardening and 
polishing means, has for its f unction the hardening and poUshing of the 
Carbon as stated in the spécifications, and in no sensé, as now claimed, 
the brushing away of loose particles of carbon. There is no intimation 
in the patent itself or in the file wrapper that this third élément includes 
or was intended to include means for brushing away loose carbon as 
well as for thoroughly hardening and polishing the thin layer of carbon 
as spread out and distributed by the second élément. 

Défendants' machine, on the other hand, has not a buffer or polisher 
but a brush with hard bristles, designed to remove such loose particles 
of carbon as may hâve passed over the fourth roller and not hâve been 
completely removed therefrom by the scraping knife. Thèse amounted 
to a quart and a half in a 10-hour run, coating 100,000 lineal feet of 
paper. The évidence shows that in the working of the apparatus the 
ends of the bristles of this brush gather nodules of hard carbon upon 
them. This in itself would demonstrate that this bristle brush was not 
adapted primarily to harden or polish, and that any such efïect is mere- 
ly incidental. 

Without, therefore, in any manner considering the défenses of in- 
validity because of anticipation, aggregation, and functional character 
of the claims, and confining ourselves solely to the défense of nonin- 
fringement, we are of the opinion that this défense has been success- 
fûlly maintained, and that the decree must therefore be affirmed. 



PETERS V. CHICAGO BISCUIT CO. et aL 

(Circuit Court of Appeals, Seventh Circuit. Àpril 14, 1914.) 

No. 1984. 

Patents (§ 328*) — Novelty — Carton fob Biscuits. 

The Peters patent, No. 621,974, for a carton for contalnîng biscuit, 
crackers, and Uke articles, and the method of making the same, is void 
for lack of patentable novelty in view of the prier art. 

Appeal from the District Court of the United States for the 
Eastern Division of the Northern District of Illinois; Christian C. 
Kohlsaat, Judge. 

Suit in equity by Frank M. Peters against the Chicago Biscuit Com- 
p^y and others. Decree for défendants, and complainant appeals. 
Aâirmed. 

For opinion below, see 200 Fed. 774. 

Charles K. Offield, of Chicago, 111., for appellant. 
Paul Bakewell, of St. Louis, Mo., and P. C. Dyrenforth, of Chicago, 
111., for appellees. 
Cornélius W. Wickersham, of New York City, amicus curiae. 

Before BAKER and MACK, Circuit Judges, and ANDERSON, 
District Judge. 

•For other case* see same toplc & § numbœr In Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexes 
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ANDERSON, District Judge. This is a suit for the infringement 
of United States letters patent No. 621,974, granted to the appellant, 
Frank M. Peters, March 28, 1899, for an improvement in a carton for 
coritaining crackers, etc., with an inner lining, and the method of 
making the same. The défenses interposed are want of invention and 
noninfringement. The principal arguments in the brief and upon the 
hearing were addressed to the first défense, and it will not be neces- 
sary in the disposition of this appeal to consider the second. 

Peters, in his spécifications, says : 

"This invention relates to an improved method of and means for packing 
biscuits, crackers, and other articles, and bas for Its object to provide an 
Inexpensive package whereby bakery goods of this description may be kept 
fresh and in proper condition for consumption by effectually excluding mois- 
ture therefrom and whereby the goods will be flrmly packed and held and 
thereby prevented fronl rattllng and breaklng in the package. 

"Heretofore substantially air-tight and moisture-proof metalllc cases or 
boxes hâve been employed for the purpose of preserving the freshness of 
biscuit or tfie like; but the use of thèse cases in volves considérable expense, 
and they hâve only been employed In con.luriction with the highest priced 
goods, their cost being too great to permit their use with less expensive goods. 
It has been customary heretofore to pack thèse less expensive goods in car- 
tons or paper boxes, and in some cases thèse cartons or boxes hâve been pro- 
vided with a lining of what Is known as 'waxed' or 'paraffined' paper; but 
In such packages as heretofore constructed this lining has not been so dis- 
posed as to close the openings or folds of the box and has Itself presented 
openings through which the moisture has had dfrect access to the contents of 
the package. By reason of thèse facts such comparatively inexpensive pack- 
ages hâve failed to protect the goods from moisture, and they hâve quickly 
lost their freshness. 

"It is the primary object of my Invention to obviate thèse difflculties and 
to provide a package which at an expense practlcally no greater than that of 
the ordinary lined carton package will efifectually protect the goods and pré- 
serve their freshness." 

The claims of the patent, four in number, are as f ollows : 

"1. The herein described method of packing biscuit, crackers, or the llke, 
which consists in completely enveloping the same In an uncut or continuons 
lining or protective slieet and an outer sheet or blank of heavler but flexible 
material provided with marginal flaps, by superposing the lining or protective 
sheet upon the blank and then simultaneously folding both said sheet and 
said blank by the aid of a sultable former into the form of a box or carton, 
overlapping and tucking said flaps during said folding and thereby inter- 
folding the marginal portions of the lining or protective sheet with the flaps 
of the blank, and securing the flaps to hold the package closed, substantially 
as described. 

"2. The herein described box or carton for crackers, biscuit, or the like, 
oomprising an internai lining composed of a sheet of protective paper com- 
pletely enveloping the contents, and an outer sheet of heavier but flexible 
material having overlapping and interlocking flaps with which the marginal 
portions of the Uning-sheet are interfolded, substantially as described. 

"3. The herein described box or carton for biscuit, crackers, or the like, 
comprising an Internai protective lining composed of a single contlnuous or 
unbroken sheet of material such as waxed paper and an external coverlng 
of heavier but flexible material suitably eut and scored to provide overlapping 
and tucking flaps, said sheets being adapted to be simultaneously folded while 
one Is superposed upon the other and said flaps being overlapped and tucked, 
and the marginal portions of the lining interfolded therewith and the package 
thereby secured without extraneous fastening means or perforatlng the Un- 
Ing, substantially as described. 
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"4. The hereln descrlbed box or carton comprislng an Internai protectlve 
llnlng composed of a single continuons or unbroken sheet of material, sucb 
as waxed paper, and an extemal coverlng of heavler material suitably eut 
and scored to provide overlapping and tucking flaps, and said lining-sheet 
being of such dimensions as to provide a top fold adapted wben folded. to 
alïord a trlangular flap of greater length than the width of the box, and to 
be engaged by the top flap of the external coverlng and pass therewith Into 
the space between the edges of the front of the coverlng and the lining-sheet, 
said flaps being overlapped and tucked and the marginal portions of the lln- 
lng interfolded therewith and the package thereby secured vrithout extrane- 
ous fastenlng means or perforating the llnlng, substantlally as descrlbed." 

As stated in the opinion of the court below : 

"The patent covers the method of packing biscuit, etc., In a carton formed 
by Imposing upon auy of the well-knov?n suitable forms for a folding box, in- 
cluding a top or cover, an uncut, flexible sheet of wax or paraffine paper, and 
then interfoldlng the form and uncut sheet together in the usual manner of 
folding cartons, so that the wax or paraffine paper will form a complète and 
unbroken llnlng to the carton, and the two become a unitary packing-box." 

And as f urther stated in the opinion of the court below : 

"It is not claimed that a package formed wlth a wax or parafllne paper 
lining Is new, but it is insisted by complalnant that the combination of such 
a lining wlth and adjusted to the forms or blanks prepared for use In con- 
structing completely inclosed cartons in such a manner that the lining shall 
interfold wlth the sllts, tongues, and flaps of the form, notwithstandlug it be 
itself uncut, is new." 

The patent in suit was before the Circuit Court of Appeals of the 
Eighth Circuit in 1903, in the case of Union Biscuit Company et al. v. 
Peters, and was by that court held invalid for lack of patentable novel- 
ty. The décision is reported in 125 Fed. 601, 60 C. C. A. ZZ7. Much 
of the argument upon the hearing and in the briefs was addressed to^ 
the question as to how much weight this court should give to the dé- 
cision of the Circuit Court of Appeals of the Eighth Circuit. It is 
insisted by the appellant that this court is not bound to follow the dé- 
cision of that court, but that he is entitled to our independent judg- 
ment. To this we agrée, and we hâve given the questions involved in 
this case our own investigation, and hâve come to our own conclusions 
independently of the décision mentioned. 

The prior art is very fully set forth in the opinion in that case, but 
it is sufficient for the purposes of this case to refer to but two of the 
prior patents — the Smith patent, No. 257,522, issued May 9, 1882, 
and the Albert patent, No. 355,496, issued January 4, 1887. 

The Smith patent discloses an outer blank, eut and scored ; it also 
discloses a lining-sheet, consisting of a single unbroken pièce of water- 
tight material which is superimposed over the eut and scored outer 
wrapper of heavier material. The lining-sheet and the wrapper are 
then interfolded together, resulting in a réceptacle illustrated in the 
figures of the patent. This patent of the prior art discloses the idea 
of providing an outer blank, suitably eut and scored, superposing there- 
on a waterproof lining sheet and interfoldlng thèse two éléments to- 
gether, so as to form a unitary structure. In the Smith patent the 
outer wrapper and the inner lining sheet do not completely envelop 
the contents, because in that case the patentée was only concerned 
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with providing a suitable box or bucket for carrying ice cream, or the 
like, without danger of leakage. 

The Albert patent discloses a strawboard blank, suitably eut and 
scored, and a thin waterproof lining sheet of a size corresponding to 
the extrême dimensions of the eut and scored blank. This lining sheet 
Is superimposed upon the eut and scored blank. The lining sheet is 
required to be equal, both in width and length, to the extrême dimen- 
sions of the blank. In the spécifications, the Albert patent describes 
how, after the lining has been superimposed on the eut and scored 
blank, the lining is then folded and lapped in between the flap sections 
of the blank, thus being interfolded with the latter, as illustrated in 
that patent. The resuit is a box or basket forming a unitary structure, 
composed of the outer eut and scored blank and the superimposed 
lining sheet, the two being folded together, substantially as in the ap- 
pellant's carton. 

Peters is presumed to hâve known the prior art as developed by the 
Smith and Albert patents, and the disclosures of thèse two patents 
taught him just how to make the carton described in his claims and 
spécifications. True, the Smith and Albert patents were designed to 
produce baskets or pails, but the forms of both boxes and pails were 
old, and it did not involve invention to add to the outer wrapper or to 
the inner lining, or both, sufficient material to make the covering and 
thus turn a pail into a box. 

In addition to our own investigation of the questions in the case 
at bar, we hâve carefully considered the opinion in the case of Biscuit 
Co. V. Peters, supra, and are fully satisfied with the reasoning and 
conclusion there reached. 

The decree of the court below should be affirmed; and it is so or- 
dered. 



ADRIAN WIRB FBNCE 00. v. MILWAUKEB WIRE FBNCE CO. 
(District Court, B. D. Wisconsln. December 4, 1913.) 

1. Patents (§ 328*) — VALiDrrr and Infbinqement — Wike Fence Tie. 

The Williams patent, No. 533,403, for a tie for binding together the 
longitudinal and vertical wires of a wlre structure, such as a fence, claim 
1, in view of the prior art, Is vold for lack of invention ; also, construed 
narrowly and limited to the précise construction shown, as it must be If 
conceded validity, held not infrlnged. 

2. Patents (§ 328*) — Validitt and Infeingement — Die fob Fokming Wieb 

Fence Ties. 

The Tiffany patent. No. 755,187, for a die for forming a knot or tie for 
binding crossing fence wires held void for lack of invention in view of the 
prior art 

In Equity. Suit by the Adrian Wire Fence Company against the Mil- 
waukee Wire Fence Company. On final hearing. Decree for défend- 
ant. 

Complainant has filed its bill charging infringement of two patents, 
No. 533,403, issued to Williams, relating to the tie or knot for securing 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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longitudinal or strand, and vertical or stay wires at points of inter- 
section; also No. 755,187, issued to complainant, assignée of Tiffany, 
relating to the dies for forming and applying the knot or tie ref erred 
to. Alleged infringement of the Williams patent will be first consid- 
ered. The claims embodied in such patent are : 

"(1) The combination in a wlre structure, the crossed wlres, one of which Is 
bowed to receive the other, with a tie consisting in a staple engaging with its 
bend, the said bowed wire with its legs crossing the other wire and Its points 
bent around the bowed wire froin opposite sides, substantially as described. 

"(2) A staple adapted for use as a tie for wire structures, the said staple 
being longitudinally curved, one member having a greater curvature than the 
other, whereby the members are decidedly out of alignaient at their extremi- 
ties, the same members being likewise beveled at their extremities upon op- 
posite faces, substantially as and for the purpose specifled." 

The défendant as a manufacturer of wire fences, uses what in gên- 
erai may be termed a staple fastener on the intersecting wires of its 
structure. As will be seen, the first claim above covers, in combina- 
tion, the crossed wires bowed to receive each other with a staple tie ; 
while the second claim is specifically limited to the described form of 
staple. The défendant in its structure uses a type of staple not sub- 
ject to the terms of such claim, and hence complainant does not charge 
infringement thereof. 

The défenses are, invalidity and noninfringement. 

Rector, Hibben & Davis, of Chicago, 111., for plaintif!. 

Walter H. Chamberlin, of Chicago, 111., for défendant. 

GEIGER, District Judge (after stating the facts as above). [1] 
The combination presented in claim 1 is expressly declared to contain 
the éléments: (1) The wires, longitudinal and strand, bowed or 
crimped to engage at the intersecting point; (2) a staple tie whose 
bend engages the one, and with its legs crossing the other of the wires 
and bent around the former on opposite sides. Respecting the first of 
thèse — while the idea of bowing the wires in opposite directions is not 
embodied in the Caldwell patent. No. 372,060, that inventor clearly had 
in niind the précise construction hère involved, for he expresses his 
préférence thus: 

"I prefer to make the bends or crlmps ♦ • • of both longitudinal and 
vertical wires deflect in the same direction, as I am thereby enabled to make 
the Staples or clamps • • • clasp the Joint tighter than if they deflect in 
opposite directions." 

Therefore it would seem that, not only was the idea of crimping or 
deflecting — one way or another — the intersecting wires of a structure, 
known or disclosed, but it was known and disclosed as an élément in 
fastening such wires by means of a staple tie ; and thus the situation 
is advanced to the inquiry whether this élément is used in combination 
with another élément which, if new, or if old, embodies in either case, 
invention. 

The use of the staple as a means of efïecting a knot or tie, being 
recognized in the prior art, the narrow question is presented whether 
the particular form of tie which hère consists of a staple "engaging 
with its bend the bowed wire with its legs crossing the other wire and 



ADBIAN WIEE FENOE OO. V. MILWAUKEE WIBB FENOE OO. 729 

its points bent around the bowed wire from opposite sides" is an ad- 
vance upon the prior art to be ascribed to invention or to mechanical 
skill. Now the Caldwell patent, referred to, does not suggest the type 
of tie or knot brought forth by Williams, but does recognize a rather 
advanced state of the art. The later patent, 495,029, to Depew, does, 
however, approach the structure of the patent in suit in thèse very par- 
ticulars : A staple, or clip as it is there called, whose bend engages the 
vertical wire (corresponding to the "bowed" wire) "with its legs cross- 
ing the other wires and its points bent" — in the patent in suit — "around 
the bowed wire on opposite sides" — in the Depew patent — to re-engage 
and perfect the tie by twisting upon each other. That is to say, in 
the Depew tie, the legs, instead of engaging the vertical wire and bend- 
ing around it, re-engage and form the knot by twisting around each 
other. Up to the point, therefore, where the legs of the staple, after 
bending around the longitudinal wire, and are required either to re- 
engage the vertical wire, or each other, the two structures embody the 
same idea. In completing the knot, or tie, it seems to me that the re- 
engagement of the vertical wire, as indicated in the Williams structure, 
rather than re-engaging the legs to form a knot by twisting each upon 
the other, involves really a matter of choice to be exercised upon the 
promptings of mechanical skill and not inventive faculty. It may be 
true, as pointed out by complainant, that because of the light wire con- 
templated to be used in the Depew structure, it is of less efficiency than 
complainant's structure. But that does not gainsay that it embodies, 
to the extent just indicated, just what Williams sought to introduce 
as a form of locking intersecting wires. The possible Inefhciency of 
the structure, due to the lightness of the wire and its conséquent lack 
of firmness, obviously suggests that greater efficiency and firmness 
would resuit from the use of heavier and less ductile wire; and it would 
seem évident that the degree of engagement — the amount of knotting, 
as it were — is wholly dictated by the character of the material used. 
Thus, in the Depew structure, if a heavy wire were used, sufScient 
firmness would resuit from a small amount of twisting, as compared 
with that necessary in the use of a lighter wire; and, as I view it, the 
completion of the locking, by merely bringing the legs together with- 
out re-engagement, would, if the wire be of sufficient stiffness, involve 
no other new principle of forming a lock. Although the patents. No. 
434,794, to Leggett, and No. 482,908 to Staples, cover structures from 
which, to the structure in suit, there is a "far cry," as stated by com- 
plainant's expert, nevertheless they disclose that by continuing the wire 
which engages the intersecting wires around, so that it formed a circle 
or loop, a lock was created which, with tempered or stifî wire, ap- 
proached, to some degree of effectiveness, the actual tying of a knot. 
Now this is important only to show that the notion of completing the 
knot by a lesser degree of engagement than that shown in the Depew 
structure was not new in the art of f astening intersecting wires, no mat- 
ter what the structure may be. Indeed, when once given intersecting 
wires, and the staple with the known methods of engaging such wires 
with such staple, it is difficult to see why every change in the form or 
configuration of the knot should be attributed to the exercise of in- 
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vention. In this aspect, it would seem that the situation is no différent 
than if the inventor were given the intersecting wires and a pièce of 
cord and approached the problem of choosing from the numberless 
forms of knots that which he deemed most efficient. Thus, where cord 
of one type is used, a double knot, with another type, a single knot 
might suffice; so with Hght and ductile wire, as before remarked, a 
complex or twisted knot might be deemed necessary, whereas, with 
tempered or heavy wire, the resuit might be accomplished by lessening 
the degree of engagement until practically a link or loop form of tie 
has been reached. 

I conclude that claim 1 contains no éléments which singly, or in 
combination, disclose patentable novelty. Ihis of course renders un- 
necessary considération of the défense of noninfringement. From 
what has been said respecting the state of the art, claim 1, if valid, 
could in no event be of great breadth ; and, if sustainable at ail, in my 
judgment, must be limited to the précise form of sharp-pointed staple 
configured as exhibited in the drawings. This the défendant does not 
infringe. 

[2] Upon the other branch of the case, the alleged infringement of 
the Tiffany die patent, the only défense is invalidity for want of nov- 
elty. If the claims are valid, défendant infringes. At the date of ap- 
plication for the patent, June 19, 1903, the art of die making had 
reached a high state of development. The référence to patents to 
Lamb, No. 628,986; to Hoxie, No. 641,699; to Lamb & Hoxie, No. 
646,435, to Lamb & Hoxie, No. 646,497 — ail issued during the years 
1899 and 1900, disclose dies for making knots or ties of simple and 
complex forms. One of them, 646,497, to Lamb & Hoxie (sheet 3), 
exhibits a loop knot substantially like the Williams tie which we hâve 
considered; and in this connection we may note the testimony given 
by Tiffany, which strongly tends to show that, although a patent wa» 
issued to him, he originally had no thought of having invented a die, 
but a new form of knot^ and was evidently deterred from claiming 
such knot to be patentably novel because of the Williams patent. In 
other words, he regarded his activities in respect of the die he was 
making, as being within the field of mechanical skill and judgment. 

But aside from this, the ideas of two part dies with channels for 
receiving the crossed wires, the employment of staples to make a knot, 
the possibilities of many forms of knots made by variations in the 
grooves or recesses of the dies into which the staples were driven, were 
well known ; and, as pointed out respecting the Williams patent, it 
cannot be that, with each change in the form of the channels, grooves, 
or recesses, with no substantial change in function, with no différent 
resuit except of configuration, the inventive faculty, and not mechanical 
skill or judgment, was exercised. 

I am of opinion that the advance, if any, made in the Tiffany over 
the prior art dies, was not due to invention, and the patent is void. 

A decree may be entered dismissing the bill. 
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MEAD MORRISON MFG. CO. v. EXETER MACH. WORKS. 

(District Court, M. D. Pennsylvania. July 20, 1914.) 

No. 122. 

1. Patents (§§ 25, 26*) — "Combination" — Oo-opebative Action of Eléments 

— "Aggbegaiion." 

To constitute a combination, it Is essential that there should be some 
joint opération, performed by ttie éléments produclng a resuit due to thelr 
joint and co-operatlng action, while in an "aggregation" there is a mère 
adding together of separate contributions, each operating independently ot 
the otbers. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 27-30; Dec. Dig. 
§§ 25, 26.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1275, 1276.] 

2. Patents (§ 328*) — Invention — Hoisting Appabatus. 

The Norris patent No. 722,613, for a hoisting apparatus for use In coal 
towers, in which one of the two engines used is superimposed on the other 
to economize space, but wlthout changing their separate action, does not 
embody a combination, and Is vold for lack of patentable invention. 

In Equity. Suit by the Mead Morrison Manufacturing Company 
against the Exeter Machine Works. On final hearing. Decree for de- 
fendant. 

See, also, 196 Fed. 789. 

Emery, Booth, Janney & Varney, of Boston, Mass., for plaintiflf. 
E. G. Siggers, of Washington, D. C, and A. L,. Williams, of Wilkes- 
barre, Pa., for défendant. 

WITMER, District Judge. In this suit, by bill in equity, the Mead 
Morrison Manufacturing Company charges the Exeter Machine Works 
with inf ringement of letters patent of the United States numbered 722,- 
613, granted March 10, 1903, upon the application of Almon E. Nor- 
ris, filed May 3, 1902, and assigned to the complainant. 

The invention relates to an improvement in hoisting apparatus, and 
the particular act of infringement charged is the construction and in- 
stallation, March, 1911, of a pair of superimposed engines in the tow- 
er of the Eastern Coal Company, located at the Dyer Street Wharf, 
at Providence, R. I. That the so-called infringing structure embodies 
the features and functions embraced within the terms of claims 1, 2, 

3. 4, 5, 6, 7, 8, and 10 of the patent cannot be successfully disputed. 
The case rests chiefly upon the validity of the patent and the lâches 
charged against the complainant in not faithfuUy and diligently assert- 
ing its alleged rights under the grant. 

Regarding the nature of the invention the patentée says : 

"This invention relates to hoisting apparatus, and especially to what are 
known as 'coal towers.' Thèse towers as usually constructed are mounted 
upon a suitable elevated track and carry a boom, on which travels a carrier 
or trolley, a bucket or other hoisting device being suspended from the car- 
rier. Usually the towér carrles two engines, which are located in différent 
places In the houslng carrled by the tower, and one of which opérâtes the 
bucket and the other of which opérâtes to move the carrier back and forth 
upon the track." Page 1, Unes 11 to 23. 

*For otber cases see same topic & i numbeb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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After thus setting forth the state of the art, the patentée discloses 
his contribution by f urther stating : 

"In place of thèse two separately situated englnes I substitute a single 
structure ûavlng a trolley operatlng englue and a holstlng englne." 

The novel features of this substituted structure the patentée contin- 
ues are as f ollows : 

"My englne meehanlsm comprises a horlzontally arrangea bucket hoistlng 
engine, upon the frame of which is a carrier or trolley operating engme, 
and preferably one of said englnes will be adapted to operate the driving 
gearing for the tower, and will also hâve conneeted to Its crank shaft a 
winch head, by means ôf which the boom may be ralsed and lowered. By 
this arrangement of engine I économiste room in the tower and, what is more 
Important, am enabled to place ail the levers of the engine mechanism withiH 
easy reach of a single operator." Page 1, Unes 30 to 42. 

"The hoistlng engine and the trolley operating engine are capable of opéra- 
tion independently, by placlng one on top of the other, as illustrated, pro- 
vide a form of engine which has many advantages when employed in com- 
bination with a coal handling tower." Page 2, Unes 17 and 23. 

Having described his invention as consisting of an arrangement of 
the engines heretofore located separately in the housing of the tower 
by placing one on top of the other, capable of opération independently 
as bef ore, the patentée makes his claim in form as typified by claim 2 : 

"In a hoistlng apparatus, a carrier movable oh a track, a hoistlng bucket 
âuspended from the carrier, a hoistlng engine to operate the bucket, sald en- 
gine comprising two cylinders, the pistons of which are operatively con- 
neeted tb opposite ends of a hoistlng drum shaft, and a carrier operating en- 
glne supported on the frame of the hoistlng engine and situated between the 
cylinders thereof." 

It is the contention of the complainant that the claims of the patent 
are combination claims, combining the Usual éléments of a coal hoist- 
lng plant with the novel features of engine construction. As exemplt- 
fied from the defendant's structure, involving the placing of the trolley 
engine upon the hoisting engine, it does not efifect a combination of élé- 
ments. The two engines continue to operate successively or independ- 
ently of each other, and there is no change necessitated by the adjust- 
ment either in the valves, foot, and hand levers or other equipment t» 
control or operate them. Mr. Bramhall says that : 

"In installing the defendant's superlmposed engines in the tower of th« 
Dyer Street Wharf the same levers were used, which had previously been eia- 
ployed in the separately situated engines in use there and that no change waa 
made necessary by the exchange of engines." 

Furthermore the placing of the trolley engine upon the frame of the 
hoisting engine does not resuit in any différent opérations shifting the 
carrier or trolley along the track upon the boom, or in hoisting, open- 
ing, and closing the bucket suspended from the carrier. Thèse opéra- 
tions are ail the usual type whether performed by this superlmposed 
engine or by the old type of engine arranged in separate parts of the 
tower. Referring to this subject, the defendant's expert very aptly 
says: 

"But this location of the trolley englne did not In any way change the 
mode or character of the opération of the old combination of éléments, which, 
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as a combination presented absolutely nothing of novelty. As an aggregatlon, 
tiie structure dld hâve the novelty of the trolley englne supported on and 
above the frame of the hoisting englne. But this novel location of the trolley 
engine in no way affected the opération of the complète combination, whlch 
opérâtes just the same wlth the trolley engine on top of the hoisting engine 
as it does with it in front of the hoisting engine or at one side thereof." 

Comparing the opération of a set of direct acting engines located 
side by side, or in tandem, with the same engines superimposed, as in 
the patent, I discover no différence, nor the accompHshment of any 
new useful results. It must be conceded that by mounting the small- 
er engine upon the larger some space is economized, but this does not 
affect the functions of the structures or their effectiveness. 

As was said by Judge Gray, in the case of James Spear Stove & 
Heating Co. v. Kelsey Heating Co., 158 Fed. 622, 85 C. C. A. 444: 

"The aggregatlon of thèse several old éléments in one structure may hâve 
produced, and doubtless did produce, a hot air furnace that was some im- 
provement upon the prier art, in the respect that it may hâve been stronger, 
mort durable, or easy of construction. But thèse results were due to the func- 
tion of each old élément acting independently and by itself, vdthout coaction 
wifh other éléments. * ♦ * Each of thèse éléments contrlbuted Its own 
function and attribute, whlch was in no wlse dépendent upon the others, or 
affected thereby. We are compelled, therefore, to thlnk that claim 5 sets 
forth a mère aggregatlon of old éléments, and not a new combination In- 
Tolving patentable Invention." 

[1, 2] To constitute a combination it is essential that there should 
he some joint opération performed by the éléments, producing a re- 
sult due to their joint and co-operating action, while in an aggregation 
there is a mère adding together of separate contributions, each operat- 
ing independently of the other. Am. C. M. Co. v. Helmstetter, 142 
Fed. 978, 74 C. C. A. 240; L. A. Thompson Scenic R. Co. v. Chestnut 
Hill Casino Co., 127 Fed. 698, 62 C. C. A. 454; Osgood Dredge Co. 
T. Metropolitan Dredging Co., 75 Fed. 670, 21 C. C. A. 491. Unless 
the combined action produces a new resuit the patent is invalid for 
want of patentability. Applying the test employed in Saf ety Car Heat- 
ing & Lighting Co, V. Consolidated Car Heating Co., 174 Fed. 658, 
98C. C. A.412: 

"Do the engines act Independently or jointly? If they act independently 
it Is an aggregation; if they act jointly and a new and useful resuit is 
produced, it is a combination." 

It is not doubted that the superimposed direct acting engines are 
more efficient, in many ways, than the separately situated geared en- 
gines, and can be operated with less vibration and expense incident 
thereto ; however, it is equally well settled that such is not due to the 
Hiounting of the direct acting engines, but to the very character or 
construction of the engines in whatever position they are operated. 

Then again if the arrangement of the engines would be regarded as 
improving the combined efficiency of them, the combination of the two 
engines clearly involved only ordinary mechanical skill. The state of 
the art in coal hoisting towers shows that it was common, prior to the 
alleged invention of the patent in suit, to cmploy two separately situat- 
ed engines, each mounted on the floor of the engine room of the coal 
tower, one alongside of the other with a passageway between. It was 
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also old in the art to employ direct-acting engines. It is a well-known 
fact that the engine room of a coal hoisting tower is made as large as 
the conditions will permit, but as a gênerai thing the room is quite 
small. To make the room any larger it would be necessary to enlarge 
the whole tower. As long as the small-sized geared engines were satis- 
factory to the owners of the coal towers, there was no occasion to 
alter the separate relation of the two engines, and because of the size 
of the geared engines it was entirely practicable to mount them on the 
fioor of the engine room ; but when it became necessary to increase the 
output of coal hoisting towers, it was found advisable by some engin- 
eers to substitute a direct-acting engine for the geared engine, and 
this necessitated a change in the relative positions of the engines. A 
direct-acting engine is a much larger engine than a geared engine de- 
signed to handle the same amount of coal. A direct-acting hoisting 
engine could not be placed in the same space occupied by a geared hoist- 
ing engine ; neither could a direct-acting trolley engine be used in the 
same space as the geared trolley engine. It was, theref ore, necessary to 
make some provision to receive the direct-acting hoisting and trolley 
engines. It was not practicable to increase the size of the engine room, 
for this would necessitate an increase in the size of the whole tower. 
Therefore, the only thing to be donc was to superimpose the smaller, 
i. e., the trolley engine, on the frame of the hoisting engine. This was 
easy of accomplishment, because the legs of the direct-acting hoisting 
engine were spaced apart sufficiently to accommodate the legs of the 
f ramework of the direct-acting trolley engine. After placing the trol- 
ley engine upon the hoisting engine, it was a simple matter to employ a 
few bolts to connect the two frames together. The solution of the 
problem was obvious, and the expédient of Connecting the two engines 
in superimposed relation purely a mechanical one. To this efïect is 
the testimony of the defendant's expert; and the complainant's ex- 
pert also stated that : 

"The direct-acting engines of flie patent in suit are pecullarly fltted for 
such union and glve it tlie capacity by the combining or the unification of thèse 
two engines without any modification. The direct-acting engines, in other 
words, offer one of the characteristics of engines which is better adapted 
for the bringing together or the combinatlon as pointed out In the spécifica- 
tions and drawings of the patent." 

Continuing, he says: 

"In the first place they (the direct-acting engines) hâve In thelr construc- 
tion a space between the cylinders and a space between the cyllnders and the 
front of the engine which would be sufficient to take in the trolley engine." 

The superimposed direct-acting engine of the type patented was but 
the natural and reasonable outgrowth of the graduai development of 
the coal hoisting apparatus. When the increasing coal shipments made 
necessary the use of a différent type of engine, it naturally and spon- 
taneously occurred to the engineers having charge of thèse plants to 
employ the large, direct-acting engines, and since thèse engines could 
not be separately situated in the limited space then occupied by the 
separately situated smaller and slow, though powerful geared, en- 
gines, it was necessary to superimpose them. To bring about this 
superimposition no change or modification of either engine was requir- 
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cd, and the step was obvious to a man of usual skill, and is not pat- 
entable. 

As was said by Justice Bradley in Atlantic Works v. Brady, 107 U. 
S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438 : 

"To grant to a single party a monopoly of every Blight advance made, ex- 
cept where the exercise of Invention, somewhat above ordinary mechanical 
or engineering skill, is distinctly shown, is unjust In principle and Injurions 
in its conséquences." 

Without commenting on the many cases in which this doctrine bas 
been applied the foUowing may be consulted as sufficient authority for 
the conclusion reached: Aron v. Manhattan Railway Co., 132 U. S. 
84, 10 Sup. Ct. 24, 33 L. Ed. 272; Morris v. McMillin, 112 U. S. 244, 
5 Sup. Ct. 218, 28 L. Ed. 702; Pennsylvania Railroad Co. v. Loco- 
motive Truck Co., 110 U. S. 490, 4 Sup. Ct. 220, 28 L. Ed. 222; Hol- 
lister V. Benedict, 113 U. S. 59, S Sup. Ct. 717, 28 L. Ed. 901; Ryan 
Car Co. V. Live Poultry Trans. Co., 195 Fed. 525, 115 C. C. A. 435; 
Dunbar v. Eastern Elevator Co., 81 Fed. 201, 26 C. C. A. 330. 

The doctrine of commercial success, like the presumption of the 
grant, it is true, as, argued by complainant, raises a presumption fav- 
oring the validity of the patent, which in doubtful cases turn the scale 
in favor of invention, nevertheless, where, as in the présent case noth- 
ing more was accomplished than the mounting of one well-known en- 
gine upon the frame of another peculiarily fitted for the purpose, so 
that the same could be accomplished by the most ordinary mechanic 
without materially changing engines or frames, does not leave room 
for doubt. 

The bill is dismissed at the cost of the complainant 
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(District Court, W. D. Pennsylvania. July 7, 1914.) 

No. 26. 

1. Teade-Maeks and Teade-Names (§ 70*) — Un^aib Compétition — Mineb's 

Lamp. 

A défendant held chargeable vylth unfair compétition in maklng and 
selling a miner's acétylène lamp In imitation of complainant's, which was 
the first of its klnd in the market, defendant's being very similar in ap- 
pearance, packed and sold In similar boxes, and having praetically the 
same attachments and reading matter inclosed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.*] 

2, Patents (§ 328*) — Validity and Infbinqement — Mineb's Acétylène Lamp. 

The Baldwin reissue patent. No. 13,542 (original No. 821,580), for a 
miner's acétylène lamp, claim 4, as made more spécifie by the reissue to 
conform more closely to the original speciflcation, was not anticipated, 
and discloses patentable invention ; also held Infrlnged. 

In Equity. Suit by Frederick E. Baldwin and the John Simmons 
Company against the Crier Bros. Company. On final hearing, De- 
cree for complainant. 

See, also, 210 Fed. 560. 

•For other cases see same topic & S nvmbbb In Dec. & Am. Digs. 1907 to date, & Rëp'r Indexa» 
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Wesley G. Carr, of Pittsburgh, Pa. (James Q. Rice, of New York 
City, of counsel), for plaintifFs. 

Jos. M. Nesbit and Brown & Stewart, ail of Pittsburgh, Pa., for de- 
fendant. 

ORR, District Judge. The plaintiffs by their bill charge the de- 
fendant with infringement of reissue patent of the United States, No. 
13,542, issued to Frederick E. Baldwin for an acétylène gas generating 
lamp under date of March 11, 1913, and hâve also charged the défend- 
ant with unf air compétition in trade in marketing an unf air copy of a 
portable miner's acétylène lamp known as the "Baldwin" lamp. The 
défendant has denied the validity of the patent, upon the ground, as it 
allèges in the answer, that the said reissue patent and the original pat- 
ent No. 821,580 were fuUy anticipated in the prior art, and défendant 
dénies that it has been at ail unfair in its compétition with the plaintifï 
in marketing a portable miner's acétylène lamp manufactured by it. 

[1] Taking up first the question of unfair compétition, the court 
has reached the conclusion that the facts and law are with the plaintifï. 
This branch of the case was before the late Judge Young upon a mo- 
tion for a preliminary injunction, which motion was sustained in an 
opinion filed by him on January 3, 1914. That the conclusions reached 
by that learned judge were correct appears clearly from the évidence 
produced at the trial. Some time prior to January 21, 1906, on which 
date there appeared in the Engineering and Mining Journal a descrip- 
tion of the Baldwin lamp, the plaintifï, Frederick E. Baldwin, began 
to put out a miner's acétylène cap lamp substantially like the lamp of 
the plaintififs. At or about that time he entered into business relations 
with the other plaintifï, whereby the latter acquired the sole right to 
manufacture the said lamp in considération of a royalty upon each 
lamp paid and to be paid to the former. There was difficulty in in- 
troducing the lamp to the intended users. Miners were not familiar 
with acétylène, and had to be taught its uses. Miners supply stores 
did not carry calcium carbid. The carbid on the market was usually 
in lumps too large for use in a cap lamp, and in some states mining 
inspectors would not permit the use of acétylène lamps in the mines. 
Thèse difficulties, however, appear to hâve been largely, if not wholly, 
overcome in mines where safety lamps are not required, and the plain- 
tiffs hâve sold the Baldwin lamp to the number of 900,000 or there- 
abouts. The Baldwin lamp was packed in a pasteboard box with an 
extra carbid container to be substituted for the container on the lamp 
when the carbid therein would be exhausted, and equipped also with a 
wire for the purpose of cleaning the small opening of the gas bumer, 
which wire was attached to a flat pièce of métal of singular shape with 
a hole through it which could be hung upon any one of certain métal 
hooks or braces with which the lamp was equipped and intended to 
be used for suspending and steadying the lamp against the cap. In 
the box with the lamp and the extra carbid container and the cleanser 
was a circular, containing printed instructions to users in four or five 
diiïerent languages. Some time in the early part or in the middle oî 
the year 1913, the défendant began the manufacture and sale of its 
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lamp, called herein the "Grier" lamp. That lamp was d6signed to 
imitate the Baldwin lamp. This conclusion cannot be resisted from 
a careful considération of the testimony and of the exhibits. It is 
similar in design. It was packed in a similar box. It contained the 
extra carbid container. It contained the cleanser, even with the pièce 
of métal attached thereto, with a hole in it, and it contained an almost 
Verbatim copy of the circular which accompanied the Baldwin lamps. 
It is a fact that the box containing the Grier lamp has net the sariie 
printing upon it the Baldwin box had, and it is true that there appears 
stamped in the brass which forms part of the top of the Grier lamp 
the name "Grier Brothers, Pittsburgh, Pa.," with a star, yet such 
stamping is on the same part of the lamp as the stamping of the Bald- 
win lamp. Thèse variations are not sufficient to relieve the défendant 
from the charge of unfair compétition. The défendant also has at- 
tached to the reflector of its lamp a small apparatus called a sparker, 
which will throw a spark and light the lamp. But this sparker is a 
removable adjunct to the lamp, and does not give sufficient identity to 
the defendant's lamp to avoid déception. Défendant says that its lamp 
is sold, not because of its imitation of the Baldwin lamp, but because 
of the addition of the sparker. The fact is found to be that the spark- 
er, while it may be a factor in inducing the purchase of the Grier lamp, 
yet it is not the chief cause. It is the gênerai similarity of the Grier 
lamp to the Baldwin lamp, in connection with a knowledge of and ex- 
périence with the Baldwin lamp, prior to the introduction of the Grier 
lamp, that is the factor in making the sales of the defendant's product. 
Défendant insists that the reasons for the similarity of appearance are 
inhérent in the nature of the article, or in the necessary, convenient, 
or mechanical methods and processes of manufacture. I cannot so find 
the fact to be. The mère facts that a miner's lamp must be light 
enough to be carried upon the cap of the miner ; that it must be short 
enough to escape the roof of the mine ; that brass is a light materiaî 
and resists the action of the mine waters; that a reflector will more 
easily fit in against the side of an inverted cône than against some 
other shape, are not sufficient to destroy the plaintiffs' rights to the 
fruits of their labor, in the introduction of their lamp. 

Défendant ofïered the record of a suit instituted by the said Baldwin 
against one Jacob Bleser in the Circuit Court of the United States for 
the Southern District of Illinois, wherein the question of unfair com- 
pétition, as well as the vaHdity of patent No. 821,580, were both in- 
volved, and, in which there was a décision that the défendant Bleser 
had not been guilty of unfair compétition, and défendant ofïered évi- 
dence of the similarity of Bleser's lamp with the lamp of the plaintiffs 
in the case at bar. This case will be referred to later in the considéra- 
tion of the question of infringement. As the court regards it, how- 
ever, it has no bearing upon the question of unfair compétition in the 
case at bar. Even if Bleser was not guilty of unfair compétition, and 
even if his acts were the same as those of the défendant in the case 
at bar, yet Bleser's release from liability would not afïord protection to 
the défendant hère. However, it does not appear that Bleser was guilty 
of the same acts of which the défendant has been shown to be guilty 
215 F.— 47 
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in this case. The charge of unfair compétition in that case, although 
raised, may not hâve been sufficiently pressed. In every aspect of the 
case at bar, after a careful considération of the évidence and argu- 
ments, the court finds as a fact that the défendant has been and is 
guihy of unfair compétition and should be restrained by injunction. 

[2] The other questions in the case are not without difficulty. There 
is nothing new in the use of acétylène gas as an illuminant in portable 
or stationary burners. As is well known, it is a gas liberated by the 
addition of water and calcium carbid. The difficulty in the art has 
always been to regulate the flow of water to the carbid so that there 
will not be a greater amount of gas liberated by the chemical action 
than is required for use. In portable lamps especially it is évident 
that there must be due considération given to the weight of the lamp 
with its contents and as well some proper relation between the amount 
of water and carbid to insure a flame sufficiently long to make the 
lamp of practical use. In a miner's lamp especially, because it is attach- 
ed to the cap of the miner, especial considération must be given to its 
size and weight. From the foregoing, it is apparent, without référence 
to the prior art, that there must be in every portable lamp a water 
chamber, a carbid container, and a means for controlling the flow of 
water from the former to the latter, just as surely as there must be 
the génération of gas and the flame. The greatest difficulty in the art, 
so far as appears'in the record of this case, has been to regulate the 
flow of water. Such régulation appears to hâve been most successfully 
acconiplished by means of a tube through which the water flows, in 
connection with which, or adjacent to an end of which, some means 
hâve been adopted for restraining the flow. This régulation has 
usually been accomplished by means of a valve which could be pressed 
against an end of the tube. This appears in United States patent to 
Handshy, No. 591,132, wherein the valve closes the tube automatical- 
ly as the pressure of the gas beneath the water retort raised the dia- 
phragm separating the two, thereby cutting off the flow of water until 
the use of the gas in the retort so diminished the pressure as to permit 
the diaphragm to fall and allow more water to enter the carbid. In 
some patents the valve was operated by hand, so that as the flame in- 
creased too much the operator would seat the valve in the opening in 
the tube, thereby shutting off the water until the flame had become re- 
duced, and when the flame became too low, the valve could be slightly 
lifted from its seat and water allowed to flow through the tube into 
the carbid. This is seen in United States patent to Frederick E. Bald- 
win. No. 656,874, dated August 28, 1900. In most of the prior pat- 
ents a wire or rod extended through the tube, and upon this rod the 
valve was fastened. This rod in many of the lamps of the prior art 
was capable of being moved up and down, and as well in some cases 
rotated for the purpose of removing from the tube articles that might 
hâve passed therein from the water or the small particles of slaked 
carbid that might hâve gotten into the tube in the génération of gas. 

The plaintifï, Frederick E. Baldwin, on the ISth of July, 1903, ap- 
plied for a patent for an acétylène gas generating lamp, and was award- 
ed one by the United States on May 22, 1906, the same being numbered 
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821,5<S0. It îs the reissue of this patent that is in suit. In the original 
patent the inventer, after reciting the difficulties of regulating the flow 
of water and the methods adopted in the prior art, states his method 
to be as f ollows : 

"The method which I hâve Invented for securlng the proper feed under ail 
clrcumstaiices without the above objectionable features is to make the bore 
of the duct of comparatively large slze and then restrict it by means of a 
wire or rod preferably centrally located therein to leave a channel of the 
proper size. This arrangement is simple; but in a long expérience It has 
been found to be entirely successful. It is possible to secure the correct drop- 
by-drop leed with a duct of considérable size, since the friction of the water 
on the large area of the tube-wall and wire réduces its flow. This retardlng- 
friction niay be regulated by varying the slze of wire used. The duct does 
not becoiue choked, since if foreign particles are deposited therein the wa- 
ter ean take a zigzag course around it without the supply being appreciably 
aiïected. If it Is at any time necessary to cl ean the tube, the wire is simply 
reciprocated and rotated a few times from the outside of the lamp without 
disturbing the position of other parts. This nice régulation of the flow en- 
ables me to entirely dispense with the troublesome adjustment of the valve. 
If a valve is used at ail, It Is employed to shut off the flow entirely and not 
to regulate it." 

The spécial feature set forth in that quotation from the spécifications 
is not made prominent in any of the claims of the patent. As we pro- 
pose to deal entirely with the fourth claim of the patent in suit, the 
fourth claim oi the original patent is set forth as f ollows: 

"4. In a lamp of the kind described, the combination with a water-reser- 
volr, and a receptaclo for calcium carbid, of a water-tube extending from the 
former a considérable distance into the latter and adapted to be embedded in 
the mass of carbid in the réceptacle, and a rod extending through the water- 
tube and constituting a stirrer to break up slaked carbid around the outlet of 
the water-tube, as set forth." 

The words "as set forth," at the close of that claim would seem to be 
a référence to the spécial feature in the spécifications as disclosed. This 
spécial feature does not appear to bave been fully considered in the 
case of Bleser v. Baldwin, 199 Fed. 133, 117 C. C. A. 615,-wherein 
there was an adjudication adverse to the plaintiff as to claim 4 of 
patent No. 821,580. That case, so far as claim 4 is concerned, seems to 
bave dealt principally with the rod as a stirrer and not as a factor in 
creating retarding friction in the water-tube. The patent to Bleser, 
as found by the court in that case, "calls for a needle fitting loosely in- 
to the tube and other hollow parts of which it constitutes the core. Its 
function is 'to clean the tube 4 and remove any obstruction from the 
end thereof.' " After the décision in Bleser v. Baldwin, supra, the 
plaintiff Baldwin applied for a reissue of his patent No. 821,580. He 
changed that portion of his spécifications which has been above quoted 
by adding the underscored words in the f ollowing quotation : 

"The method which I hâve invented for securlng the proper feed under ail 
circumstances without the above objectionable features Is to make the bore of 
the duct of comparatively large size extend the tutie which forma the duct 
downward so that its end will be alioays embedded in the carbid, and tlien 
restrict the duct by means of a wire or rod preferably centrally located 
therein to leave a channel of the proper size. Thjs arrangement Is simple; 
but in a long expérience it has been found to be entirely successful. It is 
possible to secure the correct drop-by-drop feed with a duct of considérable 
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slze, slnce the friction of the water on the large area of tiie tube-wall and 
wiie reducés Its flow. This retardiBig-friction may be regulated by varylng 
the size of the wlre used. The duct does not become choked, since if forelgn 
partlcles are deposited thereln the water can take a zigzag course around it 
without the supply befng appreeiably affected. If It is at any time necessary 
to clean the tube, the wlre is slmply reeiprocated and rotated a few times 
from the outslde of the lamp without dlsturbing the position of other parts. 
This nice régulation of the flow enables me to entirely dispense with the 
troublesome adjustment of the valve. If a valve is used at ail, it Is employed 
to shut ofC the flow entirely and not to regulate it" 

He also inserted the f ollowing in the spécifications : 

"It will be understood from what bas been said that the funetion of the 
stirrer is tp break up, pierce, or disturb the partlcles of the slaked carbid 
mass whlch, when the lamp is in use, forms at the dellvery end of the tube. 
This slaked carbid mass tends to solidify and either shuts the water off alto- 
gether or restriçts it so that less water is delivered from the water tube 
than the lamp demands for elflclent opération. As it is sufflcient, under cer- 
tain circumstances, to insure the requlsite water flow by so manipulatiug the 
stirrer as to pierce, break up, or loosen the slaked carbid mass immediately 
around or at the mouth of the tube, it Is obvious that the stirrer need not 
always be formed with a bent end, or so as to extend radially from the mouth 
of the tube." 

He also rewrote claim 4 by adding the words underscored in the 
f ollowing reprint: 

"4. In a lamp of the kind descrlbed, the combinatlon with a water-reser- 
voir, and a réceptacle for calcium carbid, of a water-tube extendlng from the 
former a considérable distance into the latter and adapted to be embedded in 
the mass of carbid in the réceptacle, and a rod extendlng through the water- 
tube, and constltutlng a stirrer to break up slaked carbid around the outlet 
of the water-tube. the rod overatin.p to restriot and fhug contrnl the flow of 
water to-the carhid, as set forth." 

Thus it will be seen that what this court believes to hâve been the 
spécial feature of the original patent is more clearly and definitely set 
forth in the reissue. It is made plain that the tube must be of such 
length as to be always embedded in the carbid, and that the rod extend- 
ing through the same must be such as would operate to restrict and 
control the flow of water. The large-sized area of the tube, and as 
well the length of the tube in relation to the rod placed therein, bas 
the effect of increasing the friction of the water and thereby retarding 
its flow. There is no suggestion in any of the prier patents that the 
flow of water may be regulated in this way. Ail the other éléments of 
the fourth claim are old, but the combination of such old éléments 
with the rod of a proper size for the restriction and control of the flow 
of the water is néw. That it was usef ul appears from the extended use 
to which it has been and is being put. Plaintififs are therefore entitled 
to be protected because the patent discloses invention. 

But it is said that the plaintiff Baldwin was not entitled to the reis- 
sue because the claim is broadened and not narrowed. Claim 4 of the 
original patent was an exceedingly broad claim when read without 
référence to the spécial feature of the spécifications found in the ex- 
cerpt above quoted. The rod called for by the claim might hâve been 
any kind of a rod, provided it extended through the water-tube and 
could be used to break up slaked carbid around the edge of the tube. 
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In the claim of the reissue patent it cannot be any kind of a rod, but 
is limited to a rod of such size with respect to the tube that it will re- 
strict and control the flow of water through the same. 

The défendant has invoked the doctrine of intervening rights as a 
défense to the suit upon the reissue. The final décision of the Bleser 
Case appears to hâve been entered April 23, 1912. The application 
for reissue was filed February 5, 1913. As above stated, claim 4 of 
the patent was narrowed by the reissue. The reissue in the light of the 
Bleser Case was perhaps reasonably necessary and proper. The court 
is unable to find from the testimony that there were any intervening 
rights. The reissue, therefore, in so far as claim 4 is concerned, is 
valid. Because the lamp of the défendant possesses ail the éléments 
found in claim 4, and especially because it has a water-tube extending 
a considérable distance into the calcium carbid and adapted to be em- 
bedded in the mass of carbid, and a rod extending through the water- 
tube, not only constituting a means of breaking up slaked carbid around 
the outlet of the tube, but operating to restrict and control the flow 
of water to the carbid, the défendant has infringed plaintifïs' rights 
under the patent, and an injunction should issue to restrain further in- 
fringement thereof. 

In thus disposing of this case, the court has limited itself to a con- 
sidération of the principal questions, without going into détails, which 
are readily found from a large mass of testimony and numerous exhib- 
its. Further élaboration seems wholly unnecessary. 

Let a decree be presented in accordance with this opinion. 



GILCHEIST CO. v. ERIE SPECIALTT CO. 

(Dtetrict Court, W. D. Pennsylvanla. July 17, 1914.) 

No. 206. 

Patents (§ 327*) — Peioritt or Invention — Res Judicata. 

Where the question of prlorlty of invention between two patentées was 
actually litigated and decided in a suit to which the owners of both pat- 
ents in efCeet became parties, by stipulation admitting their participation 
in the expense, the décision is conclusive, and a bar to a subséquent suit 
In another jurisdictlon, between the owners of such patents, and Involving 
the same question. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 620-625; Dec. 
Dlg. § 327.*] 

In Equity. Suit by the Gilchrist Company against the Erie Special- 
ty Company. On motion by défendant to limit the issue and testi- 
mony. Motion granted. 

T. C. & H. M. Sturgeon, of Erie, Pa., for the motion. ■ 
Fred Gerlach, of Chicago, 111., opposed. 

ORR, District Judge. This matter cornes before the court upon a 
motion ex parte défendant to limit the testimony in the case, for the 
reason that the plaintiiï is estopped from raising the question of prior- 

*F»r other esses see same topic & i nvmbbb iu Dec. & Am. Digs. IWl to date, & Rap'r Indexes 
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ity of invention between the Olmstead patent, No. 819,373, and the 
Neilson patent, No. 833,620, in this case, for the reasons set forth in 
clause 14 of the defendant's amended answer, and for the further rea- 
son that under the rule of comity of décision the existing décision of 
Judge Ray is binding upon both parties. 

The suit in which the above motion is made is the ordinary patent 
suit in equity. The plaintifï avers title in it to letters patent of the 
United States, No. 833,620, issued on October 16, 1905, to Rasmus 
Neilson, for an ice cream spoon. It avers priority of invention in the 
said Neilson, and charges the défendant with the infringement of cer- 
tain claims of said patent. The fourteenth clause of the answer, to 
which référence is made in the motion now before the court, avers 
substantially that said Neilson surreptitiously obtained his patent on an 
invention, wliich he knew had been invented by one Albert P. Olmstead, 
which appears in certain proceedings in equity in the Circuit Court of 
the United States for the Northern District of New York, instituted 
by Edwin Walker, John W. Dorman, Edward J. Dorman, and Mary 
L. Rexford against Henry G. Giles, and Kathryn Nielson (No. 7263, 
in Equity, 207 Fed. 825), in which a certain patent to said Olmstead, 
being United States patent No. 819,373, was involved; that a question 
in dispute in the New York case was priority of invention as between 
the said Neilson and the said Olmstead with respect to the respective 
patents above named ; that a final decree was entered in the said pro- 
ceedings in the said New York case, adjudging that Olmstead was the 
original and first inventor of the ice çream dipper mentioned in his said 
patent; and that the ice cream dippers which were made by the de- 
fendants in said New York case under the said Neilson patent were an 
infringement of claim 1 of the Olmstead patent. 

The motion in this case was argued at length before the late Judge 
Young and because of his death has been reargued. While the ques- 
tion raised by the motion could hâve been properly raised at the time 
of the trial of the suit, yet it was deemed best by the parties interest- 
ed that the question raised by the motion should be disposed of in 
limine, and to that end the défendant, in support of its motion and 
without objection on the part of the plaintifï, furnished to the court 
an exemplification of the record, including the bill, answer, the opin- 
ion of Judge Ray, and the final decree entered by him, and as well also 
a copy of the testimony, in the said New York case. From the bill 
and answer it was found that the question of priority of invention was 
raised in that case. From the testimony it is found that évidence at 
length upon that question was given by the parties to said suit. From 
the opinion of the court it is also found that the question was at issue 
and that évidence was given, and from the decree of the court it is 
found that. the question was determined in favor of the plaintiffs in 
that litigation and against the défendants, and that the court found as a 
fact that, as between Olmstead and Neilson, Olmstead was the original 
and first inventor of the ice cream dipper described in his said patent, 
and that the ice cream dippers made by the défendants under and in 
accordance with the Neilson patent were an infringement of claim 1 
of the said Olmstead patent. It further appears from the certified 
copy of the record that a stipulation was entered into by the parties to 
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the présent litigation, and was filed in the records of the former case, 
which stipulation in brief contained the provisions that the Gilchrist 
Company is the owner of the Neilson patent and that the défendants in 
the New York case were Hcensees thereunder, and that the Gilchrist 
Company was participating in the défense of the New York case and 
sharing the expense of such défense, and further that the Erie Spe- 
cialty Company and Edwin Walker were participating in and sharing 
the expenses of conducting the New York case. By that stipulation as 
thus certified it must be held that both of the parties thereto submitted 
themselves to the jurisdiction of the fédéral court in the Northern dis- 
trict of New York and became bound by the decree in said court, with 
the same effect as the parties named in the record would be bound. 
That stipulation was filed in the New York case before the testimony 
was completed. The relation of the Erie Specialty Company to the 
litigation became known to the défendants therein at the beginning of 
the cross-examination of the first witness for the défendant, who was 
Edwin Walker, président of the Erie Specialty Company. 

No question is raised on the part of the Gilchrist Company that the 
stipulation should hâve any other than its légal effect. Notwithstand- 
ing the same, the Gilchrist Company has filed its présent bill, in which 
the question of priority of invention between the said Neilson and the 
said Olmstead, which has already been determined between them, is 
again made the subject of litigation. In Walker on Patents, § 468, it 
is stated : 

"It is a requlrement of public poUcy and private peace that eaeh particular 
litigation sliall duly come to an end, and that, when once ended, it shall not 
be revived. The law therefore properly requires that things adjudicated shall 
not again be drawn in question between the same parties, or between any 
person whose connection with the adjudication is such that it ought to blnd 
them ail." 

It has already appeared that the relations of the parties in the prés- 
ent case to each other in the New York case were equally well known, 
and it already appears that the question of priority of invention was ac- 
tually litigated and decided in the prior case. We are therefore of the 
opinion that the decree of the court upon. that litigated question is con- 
clusive upon the plaintiff in the présent action. The question, in so 
far as it relates to litigation generally, was considered in Southern 
Pacific R. R. Co. v. United States, 168 U. S. 1, 18 Sup. Ct. 18, 42 L. 
Ed. 355, and the conclusion is well stated in the following from the 
syllabus : 

"A right, question, or fact distinctly put in Issue and directly determined by 
a court of compétent Jurisdiction, as a ground of recovery, cannot be dls- 
puted in a subséquent suit between the same parties or their privles; and 
even if the second suit is for a différent cause of action, the right, question, 
or fact once so determined must, as between the parties or their privies, be 
taken as conclusively established, so long as the judgment in the flrst suit 
remains unmodifled." 

With respect to patent litigation the case^ of Penfield v. Potts, 126 
Fed. 475, 480, 61 C. C. A. 371, 376, is illuminating. Mr. Justice Lur- 
ton, while Circuit Judge, delivering the opinion of the Court of Ap- 
peals for the Sixth Circuit, states : 
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"The doctrine Is well settled that one who for hls own Interest Joins In 
thé défense of a suit to whlcli he is not a party of record Is as much con- 
duded by the Judgment as if lie had been a party thereto, provided bis con- 
duct in that respect was open and avowed or otberwise well known to the 
opposite party." 

It is not necessary to cite other cases in support of this doctrine. 
The plaintiff, theref ore, is estopped from raising in this case the ques- 
tion of priority of invention between the Olmstead patent, No. 819,373, 
and the Neilson patent, No. 833,620, and testimony as to that issue 
should not be taken. 

It is unnecessary to consider what bearing any rule of comity may 
hâve upon the issues in this case. Let an order be drawn, if one be 
deemed necessary. 



OEEGON WOODBNWARB MFG. CO. v. MTJRRAT. 

(District Court, W. D. Washington, N. D. July 20, 1914) 

No. 22. 

1. Patents (§ 312*) — Infeingement — Peestimption. 

While the presumptlon is that a patented devlce does not Infringe an 
earlier patent, it is not concluslve. 

[Ed. Note. — ^For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Dlg. § 312.*] 

2. Patents (§ 165*) — Infringement — Constetiction of Claims. 

The claims of a patent are to be construed separately to ascertain 
whether there is an infrlngement, even where one is broader and more 
gênerai than others, which more spécifie claims may be included in the 
more gênerai. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 241 ; Dec. Dig. { 
165.*] 

3. Patents (§ 328*) — Validitt and Infringement — Ibonino Boaed. 

The Springer patent, No. 1,012,468, for an ironlng board, discloses in- 
vention and utility ; also held infrlnged. 

In Equity. Suit by the Oregon Woodenware Manufacturing Com- 
pany against Gilbert V. Murray, doing business as the Eurêka Wood- 
enware Company. On final hearing. Decree for complainant. 

William R. Litzenberg, of Portland, Or., for complainant. 
John P. Hartman and Arthur E. Nafe, both of Seattle, Wash., for 
défendant 

CUSHMAN, District Judge. Suit is brought by complainant, hold- 
ing, by assignment, the Aaron M. Springer patent No. 1,012,468, is- 
sued December 19, 1911, for a certain folding ironing board. Com- 
plainant allèges inf ringement by défendant, who has answered, assail- 
ing the validity of complainant's patent, denying infringement, and 
averring that the ironing' board made by him is in conformity with 
letters patent No. 1,036,887, issued to him August 27, 1912. 

The évidence shows invention, novelty, and utility in the Springer 

*For otber cases ses aune topic & l nvmbes In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexai 
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patent, independently of the presumption arising from the issuance of 
the patent. It is therefore unnecessary to consider the question of 
whether défendant is estopped to deny their existence. 

The Springer patent is of a secondary nature, as the advance of the 
art has been graduai. The claims thereunder should therefore be 
strictly construed. 

There are certain minor changes in the Springer board, as now made, 
not covered by the patent, but thèse are mère improvements that hâve 
been evolved in the course of manufacture, do not affect the mechanical 
principles involved, and do not constitute abandonment. Thèse chang- 
es and their efïect may show an increased utility in the board, but they 
do not establish that the board, without them, was wanting in utility. 
In the Springer board, a pair of substantially vertical legs are pivot- 
ally connected to the ironing board itself , near one end thereof. The 
most striking difiference between the Springer board and those which 
preceded it in the art is the fact that to thèse legs ail of the other major 
members of the structure are pivotally connected, by which means 
other members found in the prior art are eliminated, simplifying the 
structure. While ail of the separate éléments were known to the prior 
art, the combination was new, and possessed obvious advantages, en- 
titling it to patent. This arrangement is one form of truss structure. 
The truss structure will be found f requently used in the prior art, but 
not in this combination. Rigidity, compactness, facility in folding, and 
lightness, with sufficient strength for practical use, together with oth- 
er advantages, were accomplished in the Springer board. A portion of 
thèse advantages over the former art were undoubtedly accomplished 
by the exercise of ordinary mechanical skill, as in the sélection and 
use of lighter materials in better proportion ; but not ail were so ac- 
complished. A part is the resuit of invention. 

This resuit was brought about generally by the arrangement above 
noticed, and particularly by means of a brace member which, when the 
board is in use, holds the inclined leg, which is pivotally connected to 
the top of the substantially vertical legs, in place, with its foot rest- 
ing under the clear end of the board. This brace member, not only 
holds the inclined leg in position with relation to the vertical legs, but, 
by being pivotally connected to the vertical legs at the point where the 
thrust of a brace, detachably connected to the lower side of the table 
top towards its clear end, exerts the force derived from the weight of 
the table top and the ironing opérations thereon, and transfers such 
force and the weight derived theref rom in due proportion to the foot 
of the inclined leg. This brace member, attached to the inclined leg, 
is composed of two parts connected so as to permit the whole structure 
to be f olded compactly. 

[1] The ironing boards shown to hâve been made by the défend- 
ant are in accordance with his letters patent. While the presumption 
is that he is not infringing complainant's patent, it is not conclusive. 
Holliday v. Pickhardt (C. C.) 12 Fed. 147 ; Brainard v. Gramme (C. 
C.) 12 Fed. 621 ; HoUy v. Vergennes Mach. Co. (C. C.) 4 Fed. 74, 18 
Blatchf. 327; Cochrane v. Deener, 94 U. S. 780, 24 L. Ed. 139; Can- 
trell V. Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017. 
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There are two daims in the Springer patent. In the first claîm, 
this brace member is described as : 

"Said last-œentloiied brace being formed of two relatively movable sec- 
tions and serving to llmit the spreading apart of the lower ends of said legs." 

And in the second claim as : 

- "Said last-mentioned brace belng formed of two pivotally connected sec- 
tions and serving to lirait the spreading apart of the lower ends of said legs." 

In the manufacture of the boards under the Springer patent, no 
other connection between the parts of this brace than pivotai has been 
used. 

In the Murray patent, in the first claim, this brace member is de- 
scribed as : 

"A pair of tie rods Connecting said upright legs with said arm." 

And in the second claim as : 

"A pair of tie rods, Connecting said upright legs with said arm, said tie 
rods being each formed of two slidably connected parts." 

In the manufacture of the boards by défendant, the two sections of 
this brace, or tie rod, instead of being pivotally connected and "buck- 
ling" when the board is folded, as the Springer board is made in com- 
pliance with the second claim of claimant's patent, they slide together 
upon themselves, being prevented from pulling apart, or extending 
beyond the desired point, by each section having a luglike inner end. 
It is not claimed that this arrangement is an infringement under com- 
plainant's second claim, but that it is of the first, wherein the brace is 
described as being "formed of two relatively movable sections." It 
is clear that the two parts, sliding upon one another, are relatively 
movable. In order for them to slide upon one another, each must 
move in relation to the other one, both might retain the same relative 
position to the rest of the structure, and, in regard to it, be described 
as immovable, but, in sliding one upon the other, their relation to each 
other is changed, as the parts of each approach and recède from the 
other, and they are there fore relatively movable. That such is the 
case is shown by the foUowing from defendant's brief : 

"The bottom brace of the alleged infringlng devlce Is seen to consist in a 
pair of tie rods each comprised of two members, 16 and 17, connected at one 
of their ends with the vertical legs and the inclined leg, respeotively, and 
whlch are coupled together at their opposite ends in slidable relation by means 
of a plate extremlty, 18, upon each which are each provided with a rectangu- 
lar lug through which the other rod member Is slidably engagea. Said plates 
abut together to limit the extension of said tie rods and a séparation of the 
lower extremities of the table legs. "When the legs are folded together, how- 
ever, the rod members slide past each other and permit of the closing of the 
board. 

"The construction of such tie rods are thus seen to consist of two relatively 
movable members, that is to say, members which are slidably movable, but 
not pivotally movable, the construction and mode of opération being widely 
diflferent from that embodled in the Springer board and disclosed in the pat- 
ent In suit" 

The end of the tie rod in the Murray board is not attached directly 
to the inclined : leg, but to a locking device which, in turn, is directly 
attached to the inclined leg. This device enables the operator to in- 
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crease the tension of the rod and bind and hold the structure more se- 
curely together ; but it does not essentially change the f unction, or dif- 
ferentiate the "tie rod" in the Murray patent from the "brace of two 
relatively movable sections" in the Springer patent. It is an added 
élément, and the défendant is doubtless entitled to protection from its 
infringement, but this added élément does not give the défendant the 
right to use plaintifï's invention. Western Elec. Co. v. La Rue, 139 
U. S. 607, 11 Sup. Ct. 670, 35 L. Ed. 294; Carr v. Rice, 1 Fish. Pat. 
Cas. 209, Fed. Cas. No. 2,440; Roemer v. Simon (C. C.) 20 Fed. 197; 
Filley v. Stove Co. (C. C.) 30 Fed. 434; Williames v. Barnard (C. C.) 
41 Fed. 358; Cochrane v. Deener, 94 U. S. 786, 24 L. Ed. 139; Bris- 
lin V. Carnegie Steel Co. (C. C.) 118 Fed. 597. 

[2] The claims made in the patent are to be construed separately 
to ascertain whether there is an infringement. Pope Mfg. Co. v. Gor- 
mully & Jeffery Mfg. Co. (C. C.) 34 Fed. 893, 894; United Nickel 
Co. V. Cal. Elec. Wks. (C. C.) 25 Fed. 475-479 ; 30 Cyc. 975b. This 
rule obtains, even where one claim is broader and more gênerai than 
others, which more spécifie claims may be included in the more gêner- 
ai. Bresnahan v. Tripp Giant L. Co., 102 Fed. 899, 43 C. C. A. 48; 
30 Cyc. 886, 887. 

[3] Nothing is found in the spécifications or proceedings in the 
Patent Office to indicate, either that the description of the brace, as 
consisting of "relatively movable sections," vi^as considered too vague, 
or that the patentée intended to limit his claim to that f orra of relative 
movement constituting a pivotai connection. 

Complainant is entitled to the in j unction prayed. 



FIBESTONE TIRE & RUBBER CO. T. DIENTENFASS. 

(District Court, E. D. Pennsylvania. July 28, 1914.) 

No. 1211. 

Patents (§ 301*) — Suit fob Infringement — Preliminart Injunctiow. 

A motion for preliminary injunction to restraïD infringement denied, 
where it seemed that the case should be nearly ready for final hearing, 
and that défendant was a dealer only, and no necessity existed for passing 
upon the questions at issue in advance. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. §§ 489-495; Dec. 
Dig. § 301.»] 

In Equity. Suit by the Firestone Tire & Rubber Company against 
Samuel Dientenfass, doing business as the Central Tire Company. On 
application for preliminary injunction. Motion denied. 

Dwight M. Lowrey, of Philadelphia, Pa., for plaintifï. 
Thomas A. Mullen, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. A decree on this application has 
been withheld at the request of counsel to enable them to file additional 
affidavits and submit briefs supplemental to the oral argument at bar. 

•For other cases see same toplo & S nttmbeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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Thèse afRdavits and briefs hâve now been filed. After a careful con- 
sidération of ail of them, we fînd no reason to change the opinion 
tentatively formed at the hearing of the application. The case has 
been argued before us precisely as if it were being heard on final de- 
cree. Whatever judgment is reached can therefore best be reached 
after final hearing. It can then be heard after fuller considération, 
and a hearing which each side would doubtless regard as fairer and 
more satisfactory. 

The présent case is, moreover, one between the plaintiiï and a dealer 
in automobile tires, not between the rival manufacturers. Such a 
case, it would seem, is now about ripe for hearing, and affords the best 
means of presenting the conflicting claims of right of the real parties 
to the controversy. The plaintifï is now asking, not for an adjudica- 
tion of its rights, for such an application would be prématuré, but for 
the awarding to it of an extraordinary remedy. This in a proper case 
should not be withheld. The mère opportunity of deciding the ques- 
tions involved in plaintiff's favor, however, does not in itself carry 
with it the duty of according this out of the ordinary remedy. 

We do not see that any other purpose would be accomplished by 
awarding an injunction now than to give to the plaintifï a ruling in 
its favor. Its right to the relief prayed for is denied by the answer. 
Upon the issue thus raised the parties are entitled to a hearing. The 
argument for the plaintifï as now presented, if accepted as convincing, 
would only support the conclusion that on final hearing the plaintiff 
will be entitled to a decree. There is nothing disclosed by the affida- 
vits to indicate that the withholding of a decree now will work harm 
to the plaintifï, or that the awarding of the writ will serve any purpose 
which a final decree will not reach. 

The application for a preliminary injunction is therefore now de- 
nied, with leave to plaintiff to renew the application, and costs to await 
the further order of the court. 



In re JOHNSON. 

(District Court, E. D. Pennsylvanla. May 29, 1914.) 

No. 4847. 

Baskbuptot (i 414») — Right to Dischaege — Bubden of Peoof. 

Where a bankrupt schedules existing debts but no assets, the burden 
is on the créditera to estabUsh one of the spécifie grounds specified In the 
act for déniai of the discharge In order to justlfy such déniai. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 720-722; 
Dec. Dig. § 414.»] 

In Bankruptcy. In the matter of bankruptcy proceedings of Joshua 
M. Johnson. On report of a référée recommending the bankrupt's 
discharge. Affirmed. 

Albert L. Moise, of Philadelphia, Pa., for bankrupt. 
John S. Freeman, of Philadelphia, Pa., for exceptants. 

•For other casés see same topio & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DICKINSON, District Judge. This application for discharge on its 
spécial facts présents no questions of any difficulty. The case on its 
gênerai facts is, however, typical. 

The applicant for discharge was adjudged a bankrupt on his own 
pétition. He accompanies it with a schedule of debts but none of as- 
sets. To grant him a discharge is theref ore to take from his creditors' 
their property existing in the form of the légal obligation of the debtor 
to pay his debts. Whatever practical value this species of property 
may hâve in a particular case, the légal right is everywhere regarded 
as a valuable one, of such importance indeed that the creditor cannot 
be shorn of this right even by the might of the sovereign states of the 
Union. The Congress of the United States alone has power to relieve 
the debtor of this burden of debt which he must otherwise carry for 
the benefit of his creditors. It follows theref ore, upon every principle 
of légal right and légal justice, that no creditor should be forced by 
la.w to give up this or any other form of property or any légal right 
until his right conflicts with the countervailing, right of the debtor to 
relief. The policy of the law, as declared by th'e Constitution and by 
the acts of Congress, which hâve been passed from time to time, in 
according to the debtor this superior right, is one whose wisdom could, 
if such vindication were called for, be easily vindicated. Notwith- 
standing the Bankruptcy Acts, however, enough of right remains in the 
creditors as that they should not lose this property unless and until 
the debtor is entitled under the law to a discharge. 1 1 passing upon 
this latter question a distinction on gênerai principles siiould be made 
between voluntary and involuntary bankrupts. If a man be dragged 
by his creditors into the bankruptcy court and ail control over his 
means of paying his debts be taken away from him by thus surrender- 
ing ail he has to his creditors, he has prima facie paid the f ull price for 
his discharge. A différent case is presented, however, when the debtor 
is himself the mover. Then a direct attack is made upon the right of 
the creditor, and if the bankrupt is without assets the creditor loses his 
légal right to payment and gets nothing. It does not f ollow from this 
that the debtor who has nothing is not entitled to a "discharge. His 
very poverty may in fact supply the soundest reason for giving him 
relief It does follow, however, that on gênerai principles he should 
not hâve his discharge unless that discharge is his légal right. This 
brings us to the question of prima faciès. On whom is the burden, 
the bankrupt or the objecting creditors? Right hère comes in another 
distinction that between principles of law which are merely principles 
or rules of procédure adopted to facilitate, or for the more orderly 
administration of, légal justice and principles of substantive right. 
Mère rules of procédure, however, may themselves be made the basis 
of substantive rights, and they then become principles of right them- 
selves in the sensé that the légal right arises out of them. In this sensé 
the merest formality may rise to this importance that the légal right 
cannot exist until or unless there has been a compliance with the for- 
mality. 

Applying thèse abstract principles practically to the facts of this case, 
we are confronted with the gênerai question upon the answer to which 
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dépends the action of the court in granting or withholding the dis- 
charge asked for. The question is this: Must the banltrupt satisfy 
the court that he has performed everything which the law requires of 
him to do and is guilty of none of the things which the law condemns, 
or is he entitled to his discharge as a légal right unless the objecting 
creditors fasten upon him the guilt of some act of commission or omis- 
sion? 

To answer this question we must turn to the act of Congress. 

The pertinent provisions of the law are to the effect that: 

(1) The judge shall hear the application and whatever may be urged 
in opposition, and shall investigate the merits of the application. 

(2) The judge "shall discharge the applicant unless he has com- 
mitted" certain specifically defined acts. 

The facility with which discharges are obtained through bankruptcy 
courts présents the temptation to the weak and affords the opportunity 
to the unscrupulous to commit frauds. Thèse frauds are so fréquent 
and so notorious as to constitute a public scandai. If, however, the 
bankrupt has the légal right to a discharge, no judge can deprive him 
of a légal right or refuse to accord to him a légal due merely because 
the judge regfets that such légal right has been so lightly conferred. 
The provisions of the bankruptcy acts compel the conclusion that it is 
the will of Congress that bankrupts be discharged unless objections 
based upon the spécifie grounds set forth in the acts of Congress are 
made good. This narrows the inquiry to the question of whether the 
applicant for discharge has committed any of the prohibited acts. 

Respecting this bankrupt, the référée has so fully considered and 
fairly discussed ail the considérations which enter into the discussion 
of the points involved that nothing more is required than to give ap- 
proval to his findings and to direct the order to be made which the 
référée recommends. 

Let the applicant be discharged. 



GUTH CHOCOLATE CO. v. GTJTH. 

(District Court, D. Maryland. June 2, 1914.) 

Tbade-Mabks and Tbade-Names (§ 73*) — Unfair Compétition — Right to 
Use of Name. 

Althougb a man may bave long been engaged In the production and 
sale of a particular kind of wares which bave acquired a widespread 
and valuable réputation in conuection with his name, so tbat any goods 
sold under tbat name will be talcen for his, anotber having the same sur- 
name may lawfully use It in the same business and in connection with 
Blmllar goods, provided he does nothing unnecessarily to increase the dif- 
fleulty of distinguishing his goods from those of his competitor, but he 
may be further required to talîe reasonable précautions to prevent their 
confusion. 

[Ed. Noté. — For other cases, see Trade-Marlrs and Trade-Names, Cent. 
Dig. § 84 ; Dec. IMg. § 73.*] 



•For other cases see samo toplc & | numeek In Dec. ê Am. Dlgs. 1907 to date. & Rep'r Indexes 
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2. Tkade- Marks and Trade-Names (§ 33*) — Unfaie Compétition — Right to 

Ube of Name. 

A man, whose name has become so identified wlth his goods as to glve 
it a secondary meaning, may sell the exclusive rlght to Its use in connec- 
tion witli a sale of his business, and such a contract Is enforceable, al- 
thoiigii it will not readily be presumed but must be clearly shown. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 37 ; Dec. Dlg. § 33.*] 

3. Tbade-Marks and Tbade-Names (§ 35*) — Convetance with Sale oï 

Business. 

The exclusive right to a trade-mark can be secured only by afflxing it 
to the goods to be désigna ted or to the i ;;Ll.;ages in which they are aold, 
and the transfer by a man of the rlght to use his name as a trade-mark 
does not preclude him from subsequently using it himself in his own 
business otherwise than by so affixing It to his goods as a trade-mark. 

[Ed. Note. — For other cases, see Trade-aiarks and Trade-Names, Cent. 
Dig. §§ 39, 40; Dec. Dig. | 35.*] 

4. Tbade-Mabks and Tkade-Names (§ 35*) — Unfaib Compétition — Use or 

Name. 

Complainant, Guth Chocolaté Company, was organized by défendant, 
Guth, to succeed to the business of a similnrly named corporation which 
had failed. Défendant bought from the receivers of the old company Its 
plant, boxes, labels, and good will, and conveyed the same, together with 
"the use of the name 'Guth,' for the purpose of manufacturing and selling 
candies under the Guth label." Défendant became the largest stock- 
holder and président of complainant. Both complainant and its predeces- 
Bor made the name "Guth" the prominent feature in thelr advertising 
and on their packages, and by it their products became known to the 
retall trade throughout the country. Défendant slgned mauy of the ad- 
vertising drculars and letters with his full name, as président of com- 
plainant. He afterward sold his stock, retired from the manns'ement of 
the Company, and organized a new company under the name of the Choco- 
laté Products Company. Through circulars he informed the trade of the 
change, but the packages in which his products were sold to retall cus- 
tomers were marked only "Chocolatés by Charles G. Guth," wlth the 
statement that none were genuine vrtthout such full signature. Held 
that, while défendant did not by his conveyance deprive himself of the 
right to use his name in the business of the new company, he was not 
entltled to use the name "Guth" on the packages or labels of its goods 
either alone or in connection with other words. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 39, 40; Dec. Dig. § 35.*] 

In Equity. Suit by the Guth Chocolaté Company against Charles 
G. Guth. On final hearing. Decree for complainant. 

Emery, Booth, Janney & Varney, of Boston, Mass., and City of New 
York, Laurence A. Janney, of Boston, Mass., and Marbury, Gosnell & 
Williams and George Weems Williams, ail of Baltimore, Md., for 
Dlaintiff. 

Richard B. Tippett, E. Walton Brewington, and George W. Lind- 
say, ail of Baltimore, Md., for défendant. 

ROSE, District Judge. Plaintifï asks that the défendant, be re- 
strained from using the name "Guth" in the sale of candies and from 
doing in his compétition with it certain other things which it says are 
un f air. 

It is a Delaware corporation ; the défendant a Maryland citizen. 
Since he was 14 he has been a maker of candy. Until 1899 he. was 

•For other cases see same topio & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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employed îii various candy factories, presumably in subordinate posi- 
tions. About that time he started in business for himself in Trénton, 
N. J. His capital was limited. His venture was on a very small scale. 
It soon came to grief. He moved to this city. He believes that up to 
that time chocolaté candy had not been manufactured in Baltimore. 
He says that he succeeded in convincing others that it could be hère 
profitably made. He organized, or helped to organize, the Headley 
Chocolaté Company. It speedily built up a large business which it ap- 
parently still retains. After the great fire in Baltimore in February, 
1904, he severed his connection with it. With the financial assistance 
of other persoris, he organized a new corporation under the laws of 
Maryland. From that time on he appears to hâve done his best to 
make his surname prominent in the candy trade. He called the new 
Company the "Guth Chocolaté Company of Baltimore City." He de- 
termined that "Guth" should be the trade-mark of the new business. 
An expert in such matters was commissioned to prépare an artistic 
and striking embodiment of that word. A comparison of this design 
with the ordinary signature of the défendant shows that the former 
was suggested by the latter. There are many différences in détail. 
Nevertheiess, unmistakably the one was kept steadily before the eye of 
the designer of the other. He did for a somewhat work-a-day signa- 
ture what a portrait painter who knows his business usually does for 
a commonplace countenance. You can see the likeness. Nevertheiess, 
if you are a candid critic, you can point out the respects in which the 
artist bas greatly improved upon the original. The design as made 
and accepted was used in every way in which the family pride and the 
advertising instinct of the défendant could fi.nd opportunity to em- 
ploy it. The company made some candies for jobbers who each had 
his own brand. Thèse of course were labeled as their owners direct- 
ed. The bulk of the company's products were sold as its own. On 
every package of them the word "Guth" was imprinted or embossed. 
On each pièce of the more expensive kinds of chocolaté made by it 
the name was impressed, and it was displayed on the little paper cups 
in which each individual chocolaté was packed. It appeared on the 
company's stationery and in ail its advertising literature. The de- 
fendant says his idea was to hâve the public recognize the brand of 
goods by that name in the characteristic script. The company spent 
$100,000 in advertising. It built up a large business. It started retail 
jtores in Baltimore and in Several other cities. The défendant says 
that he or it, for he does not instihctively distinguish between the in- 
dividual and corporate personality, was the first to put out candies to 
be retailed at $1 a pound. His judgment, he thinks, has found vindi- 
cation in the fact that there is now a demand for candies selling as 
high as $1.50. He is not unnaturally proud of his accurate forecast 
of the possibilities of the market. Some of those who are embarrassed 
by the high cost of living may not be grateful to him for creating a 
taste for so expensive a luxury. The circumstance has hère signifi- 
cance merely because it shows how generally and favorably the name 
"Guth" became known to the sellers and consumers of candy. In 
spite of, or perhaps because of, the rapid extension of its business, it 
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put a greater strain upon its financial resources than they could bear. 
A State court receivership followed. For a while it was supposée! that 
its difficulties would be but temporary, and that its creditors would 
lose little. As time went on it was f ound that this hope was illusory. 
The Company had much money invested in its plant and machinery. 
Thèse were installed in a rented building. If they were moved, a 
large part of their value would be destroyed. It had on hand candy 
boxes, stationery, etc., which the défendant says cost it $20,000. If it 
had continued in business they would hâve been worth that sum to it. 
Ail of them, however, bore the name "Guth." They were valueless to 
any one who did not want to use that word as one of the trade-marks or 
trade-names of his business. It became obvions that the only possible 
purchaser was some one who wished to continue to sell candies as 
Guth's. 

The défendant arranged for the organization of a new company — 
the complainant. The phrase "of Baltimore City," which. the Mary- 
land corporation law, as it then stood, had required to be a part of the 
corporate title of the old concern, was in ordinary speech omitted. It 
had been universally known as the Guth Chocolaté Company. The 
new venture was to bear the same title. The first company had been 
organized under the laws of Maryland. The second was formed un- 
der those of Delaware. In March, 1909, plans for the transfer of the 
business from the old to the new corporation were consummated. The 
latter was incorporated. The défendant offered the receivers $16,000 
in cash and a release of his $4,000 claim for salary for the "factory, 
machinery, fixtures, and equipment located at 30 South Calvert street, 
Baltimore, together with ail boxes, labels, trade-marks, good will, name 
of the company, raw material, and manufactured goods on hand." 
With the approval of the court, the receivers accepted the proposai. 
The sale was duly ratified on March 25, 1909. At a later hour on the 
same day the complainant's directors held their first meeting. To them 
the défendant, acting, as he stated, for himself and his associâtes, pro- 
posed in writing to sell "the factory and ail the machinery and equip- 
ment contained in the building 30 South Calvert street, Baltimore, 
Md., together with ail labels, boxes, packing material, manufactured 
goods, and appurtenances necessary and now contained in said factory 
as per schedule attached hereto, together with the good will and the 
use of the name 'Guth' for the purpose of manufacturing and selling 
candies under the Guth label; also the complète formulas for manu- 
facturing the Guth chocolatés, bonbons, and fancy candies, togetiier 
with any improvements or changes that might be made from time to 
time in said formulas. Said ofïer to include ail the property, rights, 
and privilèges lately acquired from the receivers of the Guth Choco- 
laté Company of Baltimore." Ail that he bought from the receivers 
he expressly sold to the plaintiff. His counsel suggest that he sold 
nothing else. If they are right, he obtained for a salary claim of $4,- 
000 against the old concern $1,000 in cash and $83,000 of the common 
stock of the company. The plaintiff gave him in money $17,000, or 
$1,000 more than his cash payment to the receivers. He gave the 
215 F.— 48 
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latter nothing else except the release of the salary claîm. He receiv- 
ed from the plaintiff $83,000 of its stock. 

Individuals or groups of indîviduals often act as mère conductors 
through which property instantaneously passes from one party to an- 
other. Not infrequently they make on paper at least even greater 
profits than those obtained by the défendant. Such transactions are so 
common that they usually give occasion for nothing more than a pass- 
ing comment. They are, however, worthy of that notice. In this case 
what was done would hâve deserved that much attention even if the 
f acts were as the def endant's counsel supposed them to hâve been. 

Unquestionably défendant did undertake to sell ail that he had 
bought. • His offer was expressly "to include ail the property, rights, 
and privilèges" he acquired from the receivers. Quite as clearly he 
did not attempt to transf er any tangible property other than that which 
the judicial sale had given him. From the receivers he obtained "the 
factory, machinery, fixtures, and equipment located at 30 South Cal- 
vert Street, Baltimore, together with ail boxes, labels, * * * raw 
material, and manufactured goods on hand." He conveyed to the 
plaintifif "the factory and ail of the machinery and equipment con- 
tained in the building 30 South Calvert street, Baltimore, Md., to- 
gether with ail labels, boxes, packing material, manufactured goods, 
and appurtsnances necessary and now contained in said factory, as 
per schedule attached." 

The phraseology differs somewhat. The things conveyed are the 
same. Did he in like manner restrict the intangible rights he assumed 
to sell to those which he had bought? The receivers gave him the 
good will of the old business. That, in so many words, he passed over 
to the plaintifï. They sold him the "trade-marks" and "name of the 
company." He did not specifically mention thèse in his assignment to 
the plaintifï. They passed under the gênerai clause by which he con- 
veyed ail that he had obtained from the receivers. The new company 
was apparently not content to let its rights rest entirely upon more or 
less vague language. In his proposai to it he offered "the use of the 
name 'Guth' for the purpose of manufacturing and selling candies un- 
der the Guth label." The products of the old company had been sold 
as Guth candies. Whatever other trade-marks it once had were of 
minor value, even if any of them were at that time still in use. It 
was as Guth's that its goods were known in the market. The or- 
gauizers of the plaintifï might well hâve questioned whether a convey- 
ance of the trade-marks of the old concern would give them the de- 
sired rights in the vitally necessary name. 

Had the first company acquired a valid trade-mark in it? Surnames 
are ordinarily not subject to exclusive appropriation as trade-marks. 
This had not been used as such for ten years next preceding the en- 
actment of the Trade-Mark Act of 1905 (Act Feb. 20, 1905, c. 592, 33 
Stat. 724 [U. S. Comp. St. Supp. 1911, p. 1459]). Even if it had been, 
the Suprême Court had not then handed down its opinion in Davids 
Mfg. Co. V. Davids, 233 U. S. 461, 34 Sup. Ct. 648, 58 L. Ed. 1046. 
In so important a matter there was no reason to take any chances. AU 
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that the receivers had sold to the défendant the new company took. 
It was dealing, however, with him. In the name "Guth" he might hâve 
an individual property. The new company wanted ail the rights that 
the old or the défendant, or both combined, could confer upon it to the 
"use of the name 'Guth' for the purpose of manufacturing and selling 
candies uhder the Guth label." It desired something else. It needed 
the formulas used in making Guth chocolatés, bonbons, and fancy 
candies. Perhaps the old company owned them ; perhaps it did not. 
There is no évidence on the subject. In the transfer from the receiv- 
ers nothing had been said about them. In any event, the défendant 
knew them. It was highly désirable from the plaintiff's standpoint 
that it should acquire the right to appropriate any improvements which 
he might subsequently make in them. He undertook to transfer ail of 
such formulas "together with any improvements or changes that might 
be made from time to time" in them. 

It is clear that, while the défendant was a conduit through which 
much of the property of the old company passed from it to the new, he 
was something more. He gave to his new création more than he had 
received from its predecessor. 

Défendant in his answer says that the word "Guth" was used in 
the candy business by others than either the défendant or the plaintifï 
and its predecessor. The old company had owned and operated retail 
stores in Baltimore and in other cities. It organized a subsidiary com- 
pany under the laws of Illinois. In accordance with the fixed policy 
of défendant and of the old company, the stores were called by his 
name. The Illinois corporation was the Guth Incorporated Company. 
AU thèse concerns sold, under the Guth label, chocolatés made by the 
Maryland corporation. Défendant did not buy either thèse stores or 
the stock of the Illinois subsidiary. The receivers sold them to other 
parties. When the answer was prepared, défendant seems to hâve 
thought that the purchasers had acquired the right to use the name 
"Guth." He has ofifered no évidence to sustain such contention. The 
testimony seems to show that none of them asked for or obtained any 
other right than to continue to call their stores Guth and to use that 
name on other candies made by them so long as they purchased ail 
their chocolatés from the plaintifï. It will be unnecessary to take fur- 
ther notice of this défense. 

The défendant was the first président of the plaintifï. He held that 
office until the 28th of July, 1913. During that period of some four 
years and four months its business was actively pushed. He took Per- 
sonal charge of the préparation and circulation of its advertising lit- 
erature. He wrote most, if not ail, of it. What was not of his own 
composition received his approval before it was issued. He identified 
himself with the company, or it would be more accurate to say he 
identified the company with himself. Thus, at the plaintifif's expense, 
there was issued at more or less regular intervais a sheet called the 
"Guth Chocolaté Man." It stated that it was published by Charles G. 
Guth, président of the Guth Chocolaté Company, Guth Building, Bal- 
timore, Md. In it are to be f ound such phrases as thèse : 
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"Most novel offer I ever made yon." 

"/ spend more tlme, money and real labor," eta 

"/ do not ofCer same old thing." 

"TIils Easter my sélection," etc. 

"The famous House of Guth guarantees each pièce." 

The first page of the issue for March 1, 1912, is taken up with 

"Easter Greetings. 
"To My Friends— The Druggists." 

In it he tells them : 

"But you and / hâve a réputation to malntaln and to buUd. 7 hâve put 
into this offer my best thought and knowledge of the druggists' candy prob- 
lems. / know them from personal expérience and from Personal flrst-hand 
knowledge of druggists just like you ail over this broad land. / am proua 
of every box of candy that bears the name of Guth. / am proud of the drug- 
gists who sell my candy. Druggists who sell Guth candies are steady cus- 
tomers, because they bave steady customers. Neither they nor / worry about 
mère prlce compétition." 

To this is appended a facsimile of the defendant's full signature 
"Charles G. Guth" as it now appears on the boxes of candy which 
plaintifï says infringe upon its rights. 

Défendant freely used the facsimile of his signature in the plain- 
tifï's advertisements, which he spread broadcast over the land. From 
them it seemed that the défendant bore to the plaintifï the same rela- 
tion which Louis XIV thought he did to France. Défendant is now 
competing with the plaintifï. The advertising methods used while the 
former was managing the latter make it hard to keep the buyers of 
candy from confusing the goods of the one with those of the other. 

Apparently plaintiff had at no time, since defendant's connection 
with it, attempted to sell its products to ail or even to many of the re- 
tailers of candy in any particular town. It preferred to get one, or at 
most a very few, establishments in each place to take what it called 
Guth agencies. The so-called agent bought his candies outright, but, 
so long as he ordered what seemed to the plaintifï a reasonable quan- 
tity, it would not sell to any other storekeeper in his city or town. In 
most places the purveyors of its candies were druggists. The bulk 
of its trade was in 80-cent and $1 chocolatés; that is, in relatively 
high-priced candies. The demand for thèse was in most cases largest 
among the patrons of the more prominent drug stores. Its eflfort, 
therefore, was to get the leading druggists, or one of the leading drug- 
gists, in each city or town to handle its goods. In this it appears to 
hâve had a fair measure of success. 

The plaintifï had both preferred and common stock. The former 
had no voting powers. There were outstanding 1,000 shares of com- 
mon stock of the par value of $100 each. Eight hundred and thirty of 
thèse were at its organization issued to the défendant in part payment 
of the property and rights he then transferred to it. He says that at 
that time he retained only 100 of them for his own use. He subse- 
quently acquired others. By the beginning of 1913, if not before, he 
held a majority of ail the plaintiflf's common stock and was in undis- 
puted control of it At that time the United Drug Company, a Massa- 
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chusetts corporation, appeared upon the scène. It had sought to sell 
some of its stock to a prominent druggist in each city and town in the 
country. If he bought, he was given in that place the exclusive agency 
for the company's products. Some thousands of druggists scattered 
ail over the land were among its stockholders. It so happened that an 
appréciable number of thèse were also agents or customers of the plain- 
tiff. For that or other reasons it early last year sought to obtain ail 
the common stock of the latter. In February, 1913, it made an agree- 
ment to buy defendant's. He undertook to procure for it, in addition 
to his own shares, 44 of those then held by some other persons. About 
the same time it Isought the stock of the only other holder. It became 
the owner of ail the common stock of the plaintifï. In the final form 
in which the transactions between the défendant and the United Drug 
Company took, he sold it 553 shares of the plaintiff's common stock 
held personally by him for $65,000 in cash and the transfer to him of 
350 shares of the plaintiff's preferred stock. He turned over to the 
purchaser 44 shares of plaintiff's common stock which he had obtained 
from other persons at the price at which he paid for them, viz., $100 
per share, or $4,400 in ail. At the time both parties doubtless assumed 
that the plaintiff's preferred stock was worth par. The United Drug 
Company therefore supposed it was paying the défendant $104,400 for 
597 shares of common stock, or at the rate of $174.80 a share. He 
says that, after severing his connection with the plaintiff, he found it 
necessary to realize upon its preferred stock, and he was able to ob- 
tain only $65 a share for it. 

Taking the preferred stock at the time of the transfer to hâve been 
worth only what he subsequently obtained for it, the United Drug 
Company paid for the common stock $154.35 a share. At that time 
the book value of such stock was $130.19 a share. Forty-nine dollars 
and sixty-nine cents a share of this was represented by the value at 
which the trade-marks, formulas, etc., were then carried on the plain- 
tiff's books. The défendant says that the large earnings of the plain- 
tiff, rather than the supposed worth of its property, induced the 
United Drug Company to pay the price it did. However that may be, 
the défendant received about twice as much as his proportion of the 
tangible assets of the plaintiff were worth. 

The United Drug Company, though it owns ail the common stock 
of the plaintiff, is not a party to this suit, and perhaps could not be- 
come one. It still remains true that, when it was bargaining with the 
défendant for his stock, he furnished it with a statement of the 
plaintiff's financial condition. If the price he asked and received 
tends to show that he then by what he did, if not by what he said, 
represented the plaintiff to be the owner of something else than its 
chattels and choses in action, it may be material. It would, however, 
not be safe to infer much from what was then donc. 

In the language of Lord Macnaghten in Reddaway v. Banham, Law 
Reports ( 1896) Appeal Cases, 7, "cases of this sort must dépend upon 
their particular circumstances. The facts of one case are little or no 
guide to the détermination of another." Not much harm will be done 
if the trial judge recites facts which may be ultimately held immaterial. 
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A good deal may be caused by his omission of something which an ap- 
pellate court might, if brought to its attention, consider significant. 

It was not the intention of the parties that by the sale of his stock 
défendant should sever his connection with the plaintifï. He retained 
its presidency. He continued by circulars, letters, and other ways to 
push the sale of its products. The drug stores which were conducted 
by the stockholders of the United Drug Company were called Rexall 
Stores. Their proprietors Rexallites. Under date of May 16, 1913, 
he sent a circular letter to each of the some thousands of such pro- 
prietors. To this letter he appended the facsimile of the same signa- 
ture which he has now adopted as the trade-mark of his new business. 
The circular is in style like the others from which quotations hâve 
been made. In it his personality and that of the company are made 
almos,t interchangeable. Relations between him and the représenta- 
tives of the new owners of the plaintifï's stock soon became somewhat 
strained. There had been friction even before the purchase was con- 
summated. The agreement between the défendant and the United 
Drug Company was made in February, 1913. It claimed that it 
dealt upon the assumption of the accuracy of a statement of the 
financial condition of the plaintiff then shown it by him. The facts 
which subsequently came to its knowledge it said showed that in ma- 
terial respects this statement was erroneous. The dispute was ad- 
justed by his abating $40,000 of the price which by the February 
agreement he was to receive. The considération paid him was thus 
reduced to the figures heretofore stated. It is probable that some 
natural dislike, if not distrust, resulted. This might hâve been lived 
down. The défendant had, however, been used to a very f ree hand in 
the management of the business. He had acted as he thought best. 
It was in the nature of things that strangers, who had at a large price 
acquired ail the stock of the company, should expect to be consulted 
as to what was being donc with it. It was equally inévitable that any 
limitation on the freedom he had heretofore enjoyed should prove 
irksome to him. On July 28, 1913, he resigned as président of the 
company and left its employ. He subsequently sold his holdings of 
its preferred stock and severed his connection with it. He at once 
began arrangements to go again into the candy business. Some five 
weeks after his résignation he was the principal figure in organizing 
another Delaware corporation under the name of the Chocolaté Prod- 
ucts Company. He holds something more than three-fourths of its 
stock. Some of its advertising literature has been introduced into 
the record. It indicates that in this latest company he is, as he 
was in the complainant and its predecessor, the principal, and indeed 
the only, personality in évidence. It appears to hâve begun the busi- 
ness of making and selling chocolatés as early as November 1, 1913, 
for on the 19th of that month it filed an application for the registra- 
tion of the autograph signature of the défendant as its trade-mark. 
The défendant then made affidavit that the mark in question had been 
continuously used in its business since the first of the month. The 
défendant says that none of the chocolatés manufactured by the 
Chocolaté Products Company were made according to the formulas 
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which had been used by the complainant. He says that he invented 
new recipes therefor. During the past winter défendant prepared and 
caused the Chocolaté Products Company to issue 50,000 copies of a 
circular. In it, among other things, it was said: 

"That our président, Mr. Charles G. Guth, Is acknowledged the greatest 
chocolaté expert in the world and dévotes hls entire tlme to the manufacture 
of our goods. Mr. Guth for the past ten years was président and gênerai 
manager of the Guth Chocolaté Company and orlginated the famous Guth 
chocolatés which are now sold ail over the world at $1 a pound." 

He prepared another circular letter to be addressed to an individual 
in each city or town in which he desired to establish an agency for the 
sale of the candies. It bears date March 9th last. In it he said: 

"I am about to place on the market the flnest Une of 80-cent per pound 
chocolatés," etc. "Thèse will be put eut under my individual name as choco- 
latés by Charles G. Guth. I am using my full individual name in order that 
the public may not confuse my pi'oducts with those of the Guth Chocolaté 
Company, as I hâve sold ail my interest in that company and hâve no con- 
nection whatsoever with the same. I ara about to appoint one agent in 
every town for the sale of chocolatés by Charles G. Guth. My réputation will 
stand behind every box that is sold, and, if you désire to hâve the agency 

for the sale of chocolatés by Charles G. Guth for the city of , please 

advise me at once." 

Only some 500 of thèse were sent out before the filing of the bill 
in this case. Some 5,000 of another circular addressed to buyers of 
candy and signed "Charles G. Guth, Président," were issued. This 
circular, among other things, said, "Hère are the best candy values 
I ever made." From Dun's and Bradstreet's he took a list of ail the 
druggists, fancy groceries, department stores, and jobbing confection- 
ers with satisfactory ratings. They numbered in ail about 40,000. 
He sent circulars to ail of them. 

The larger part of plaintiff's business has always been the manu- 
facture and sale of chocolatés which retail at 80 cents and $1 a 
pound, respectively. Upon the packages containing the former, the 
word "Guth" appears. On those in which the latter was offered 
for sale, the word "Guth" was preceded by the préposition "by" in 
its French form of "Au." This word, as it appeared on the boxes 
in which the candy was contained, was in the same form of script in 
which the word "Guth" was exhibited ; that is to say, the packages 
of $1 chocolatés were marked "Au Guth." A number of the wit- 
nesses refer to those chocolatés as "Au Guth" candies. The défend- 
ant is not now ofïering any $1 a pound chocolatés. The plaintiff com- 
plains of the way in which he is putting on the market chocolatés 
which are to be sold at 80 cents a pound. Their candies had long 
been known as Guth chocolatés. On the outside of his packages ap- 
pears in the facsimile of his own writing "Chocolatés by Charles G. 
Guth." Upon them also appears a crest. Thèse boxes of "Au Guth" 
chocolatés are similarly adorned. The color scheme of the two crests 
are not unlike. In each of the crests the colors used are red, green, 
and gold. They would not seem similar to an heraldic expert, except 
that from his standpoint neither would in ail probability be in accord- 
ance with the rules of heraldry. No one having the two side by side 
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would for a moment confuse them. Crests are common adornments 
of boxes of high-grade candies. AU that can be said is that plaintif! 
and défendant both use crests. The combination of colors is about 
the same. ' A purchaser, who would otherwise be likely to confuse 
the two packages, will not be kept straight by the différence in the 
crests. 

The chocolatés défendant puts out under his name are manufac- 
tured by the Chocolaté Products Company. He has told that fact to 
the trade. The packages are the only things which usually corne 
laefore the eye of the ultimate purchaser. There is on them absolutely 
nothing to indicate that there is or ever was any such concern as the 
Chocolaté Products Company. The defendant's own name, Charles 
G. Guth, is ail that appears. It is used at least four, if not six, times 
on or in every box. On the top of the package is "Chocolatés by 
Charles G. Guth." When the box is opened, the same words appear 
impressed upon a pièce of tin foil covering the top layer of candies. 
On the inside of the top is to be f ound the statement : 

"I guarantee thèse dellcious chocolaté confections to be the purest and 
flnest that can possibly be prodnced regardless of priée." 

Then foUows a facsimile of his signature "Charles G. Guth," and 
below that the statement: 

"None genulne wlthout the full facsimile signature of Charles G. Guth, 
Baltimore, Md., U. S. A." 

Sometimes the boxes are covered with transparent parafîin paper, 
which is kept in place by one or more seals, on each of which ap- 
pears "Chocolatés by Charles G. Guth" in a diminutive facsimile of 
his handwriting. Défendant says that no appréciable number of per- 
sons would confuse his package with the package of the plaintiff. 
He produces varions witnesses who so testify. AU of them hâve had 
considérable expérience in candy selling, some of them a great deal. 
They say that the différence in shape between the plaintiff's and de- 
fendant's boxes will sufficiently distinguish the goods. The box in 
which, until recently, plaintiff has marketed his chocolatés is a third 
shorter than defendant's; defendant's is only two-thirds as high as 
plaintiff's. This évidence would be more persuasive if plaintiff had 
always used the same shape of box for ail its products. It has not 
donc so. Défendant himself, while in control of the plaintiff, pre- 
pared a circular which he called "The Sweetest Story Ever Told." It 
was intended for circulation among consumers of candy. He says 
about a million copies of it were distributed. It contained cuts of 
packages used by the plaintiff. They are shown in widely différent 
shapes and sizes. The one thing which they hâve in common is that 
each and ail hâve the word "Guth" in its characteristic script. Un- 
til the summer of 1913 it is true that prdinarily the plaintiff's choco- 
latés were sold in boxes of the size and shape of which defendant's 
witnesses speak. It is equally well established that before the de- 
fendant lef t plaintiff's employ it had begun to put out chocolatés in 
a box which was slightly longer and slightly lower than that which 
défendant uses. Defendant's box is in shape, therefore, nearer to 
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either plaintiff's old box or to plaintiff's new box than either of them 
is to the other. At the time plaintiff made up its mind to use an- 
other style of box it does not appear that either défendant or any 
one else supposed that the change would injuriously afïect its trade. 
It has been customary for the plaintiff to hâve on its boxes of 80-cent 
chocolatés a blue label of attractive design upon which the word 
"Guth" in the usual form and the word "chocolatés" appear. Defend- 
ant's witnesses say that the absence of this label will at once attract 
attention. The plaintiff put out other boxes of other kinds of candies 
which either did not contain any label at ail or a label of another 
color. 

Plaintiff has its experts also. It puts on the stand such witnesses 
who swear that the buyer of candy will inevitably confuse defendant's 
chocolatés with those of plaintiff's. They say that unscrupulous re- 
tailers will hâve little difficulty in selling one for the other. Thèse 
witnesses hâve also sold much candy at retail. One of them empha- 
sizes his conviction by the statement that 80 per cent, of the expensive 
candies are sold to men. From the depth of his expérience he adds, 
"Women are the shrewdest shoppers, and men are the most easily bun- 
coed." 

For one set of experts to swear against another is common enough. 
In such cases the court is usually very little helped by anything which 
they came on the stand to tell. Occasionally, accidentally, or inciden- 
tally something cornes out which does throw light on some issue to be 
decided. Défendant himself tells a story which shows that, if such an 
article of candy once becomes known to the purchasing public by such 
a name as "Guth," no différence in the style, appearance, or legends 
upon the package will prevent confusion. 

The first Guth Chocolaté Company, the Maryland corporation, which 
subsequently went into receivers' hands, put out ôO-cent chocolatés. 
Thèse it called "Gyth Gold Medal Chocolatés." The words "Guth 
Gold Medal Chocolatés" were prominently displayed on* the box in 
which the candy was offered for sale. They were inclosed in an oval 
made up of représentations altemately of the obverse and reverse side 
of medals of the color and of about the diameter of a gold dollar. 
The appearance of thèse boxes differed widely from that of those in 
which the 80-cent goods were sold. The distinction was further ac- 
centuated. An actual metallic dise or medal was fastened to the 60- 
cent chocolatés and sold with it. Nevertheless purchasers so confused 
the two kinds that the company was forced to abandon altogether the 
sale of the gold medal variety. 

Plaintiff's 80-cent and $1 chocolatés hâve always been dipped by 
hand. This has heretofore been true of ail the high-grade choc- 
olatés. The cheaper grades hâve been machine dipped, as are de- 
fendant's. He says that they are ail the more wholesome for that. 
They, however, show some of the characteristic signs of machine- 
made goods. To the extent they do they resemble the poorer qualifies 
which hâve heretofore been marketed. Purchasers who buy the can- 
dies for those of plaintiff may be led to suppose that the latter is not 
now making as fine goods as it formerly did. 
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There îs some testimony that defendant's goods hâve aiready been 
confused with those of plaintiff's. There is not a great deal of it. 
Plaintiff filed its bill before much of defendant's candy had been of- 
fered for sale at retail. In so doing it acted in accordance with the 
view of Lord Blackburn, when he observed that: 

"PlaintifCs judged it iiecessary to proceed without waiting until actual deceit 
was proved, and I think they judged riglitly, for, as Lord Justice James said 
(13 Chancery Division, 464), the very llfe of a trade-naark dépends upon the 
promptitude with which it Is vindlcated." Johnston v. Ewing, Law Reports, 
House of Lords, 7 Appeal Cases, 219. 

The wisdom of so acting has been illustrated in this case. Défend- 
ant hardly dénies that plaintiff is entitled to some relief. He admits 
that perhaps in some respects he has not been as careful as he might 
hâve been so to exercise his rights as not unnecessarily to infringe up- 
on those of plaintiff. He says that, if such be the case, he has gone 
astray through carelessness and inadvertence and not v^^ith evil intent. 

The temporary restraining order has been interposed before much 
harm has been donc to the plaintiff and before such an order could 
damage défendant, as it would if he had aiready built up a large trade 
in goods presented to the public in a guise which he was subsequently 
forced to abandon. To use a phrase of late on many tongues, the 
plaintiff has sought and obtained the assistance of the court before the 
eggs had been scrambled, perhaps before they had been even badly 
cracked. 

Yet there is évidence that défendant has caused confusion. He has, 
told the trade that he is no longer in the employ of the plaintiff. He 
has clearly stated to the retailers that his chocolatés are now made by 
the Chocolaté Products Company, and that such company has no con- 
nection with the plaintiff'. It is hard to get people to understand. It 
appears that even proprietors and clerks of some stores which had been 
in the habit of selling plaintiff's candies did not yet appreciate that de- 
fendant's were not plaintiff's. Many who do know the situation will 
not feel that they are doing anything very wrong or perhaps anything 
wrong at ail if they hand a customer who asks for Guth's chocolatés 
a package of defendant's. The latter they would say is Guth's. One 
who speaks of the administration of Adams may bave in mind either 
that of the second or of the sixth Président. One of the plaintiff's 
witnesses in each of two southwestern cities sent into a drug store for 
a pound of Guth's chocolatés. In each case he received a box of de- 
fendant's. Retailers bave a strong inducement to sell defendant's goods 
instead of plaintiff's. They can get them at least 10 per cent, cheaper. 
They both retail at 80 cents. 

It further appears from the testimony of one of defendant's own 
salesmen, when he was examined as a witness for him, that he usually 
tried, before going elsewhere, to get the man who sold plaintiff's can- 
dies to undertake the selHng of defendant's. Whenever such efforts 
were successful, many of the ultimate consumers would inevitably ob- 
tain defendant's goods without learning that they were not the same 
they had frequently bought. 



OUTH CHOCOLATE 00. V. GUTH 763 

In considering how serious may be the possibility of confusion, the 
nature of the article dealt in must be borne in mind. Those who are 
minded to buy pianos, steam boilers, safes, typewriters, sewing ma- 
chines, or farm wagons are likely to make some more or less careful 
inquiry as to what they are getting. The matter is important enough 
to make it highly probable that they will read and understand any- 
thing which may appear upon the article or in the circulars or adver- 
tisements in which it is habitually offered for sale. The case is dif- 
férent with comparatively cheap products, such as of food or drink, 
which perish in the using. It was one of such, viz., aies, that Lord 
Macnaghten spoke. He said that if, in the case before the House of 
Lords, the défendant had been required to distinguish his aies from 
those of the plaintifï, he "could not hâve used the term 'Stone Aies' 
at ail. It would hâve been impossible for him to hâve called his aie 
Stone Aie and to hâve distinguished his aies from those of the plain- 
tifï. Any attempt to distinguish the two, even if honestly meant, 
would hâve been perfectly idle. Thirsty folk want béer, not explana- 
tions. If the public get the thing they want, or something near it, and 
get it under the old name, the name with which they are familiar, they 
are likely to be supremely indiffèrent to the character and conduct of 
the brewer and the équitable rights of rival traders." Montgomery v. 
Thompson, Law Reports (1891) Appeal Cases, 217. 

To be of any use, the explanation must be made when and as each 
sale takes place. Unless it appears upon the goods or upon the pack- 
ages in which they are sold, it will seldom be made at ail. Defendant's 
boxes tell nothing as to his changed relations. On them Charles G. 
Guth takes the place of Guth. That is ail. To most purchasers such 
a substitution suggests nothing. It is possible, rather than probable, 
that some may suppose that it has significance. What, they cannot tell. 
On defendant's boxes his name is the only identifying word. Those 
who want candy are not likely to remember his Christian name, much 
less to repeat it. They will call his candies Guth's, because there is 
nothing else they can call them. The harm done the plaintifï will not 
stop hère. Defendant's candies are so put upon the market that many 
who want plaintiff's will suppose that the only way to be sure of get- 
ting them is to buy what will in fact be defendant's. The statement 
in his boxes that "none are genuine" without his full facsimile signa- 
ture suggests that his alone are the original, the plaintiff's imitations. 

In most trade-mark cases both parties hâve equal right to make, if 
they choose, the same goods in the same way. Such is not the case hère. 
It is true that neither plaintiff's candies nor its ways of making them 
are patented. They are made according to secret recipes. Défendant 
sold thèse formulas to the plaintiff. Any one who can, without breach 
of Personal faith, find out how to make them may do so without plain- 
tiff's leave or license. Défendant may not. He sold those formulas to 
the plaintiff. Fowle v. Park, 131 U. S. 88, 9 Sup. Ct. 658, 33 L. Ed. 
67. He says he does not make them. In his assignment to the plain- 
tiff he included ail improvements which might thereafter be made in 
the formulas transferred. He explains that he now makes no use 
whatever of them, whether in their original form or in any improve- 
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ments thereon. His candies, he states, are made by entirely new 
recipes of his récent invention. He claims they are better than any 
he ever made for the plaintiflf or that the plaintiff ever made for itself . 
If so, the more sharply his goods are distmguished f rom those of the 
plaintiff, the better for him. He is an unquestioned authority on can- 
dies. Still, taste is a peculiar thing. It may be that a considérable 
proportion of candy eaters may net think his goods are more toothsome. 
They hâve rights. When they are asked to buy defendant's candies, 
they should be told they are not getting what they hâve long known 
and liked and that they are asked to give their money for something 
else, although they do not know whether they will like it or not. 

Défendant professes that his wish was and is to make clear the dis- 
tinction between himself and the plaintiff, between his goods and its. 
He appears to hâve had the same bad luck which has of ten attended his 
predecessors in like ventures. Many judges hâve commented upon 
the strange fate which so frequently overtakes the second comer into 
an already well occupied market. He always wants to let every one 
know that he is offering something other than that which the other 
concem has sold. In some way or other every effort he makes to dis- 
tinguish confuses. Persons so situated hâve been bef ore compared to 
inexperienced bicycle ridera who are prone to run into obstacles they 
are desperately striving to avoid. Some such psychological tendency 
may justify a charitable explanation of what otherwise appears to be 
an attempt to filch another man's trade. 

Courts cannot look into the secret of human hearts. They can only 
judge the intention of responsible and experienced men by the natural 
outcome of their acts. If what they do will, in the ordinary course of 
events, tend to confuse their goods with those of others, the courts 
must assume that they purposed to bring about that resuit. This rule 
is of spécial applicability to the case at hand. There is in this record 
much advertising literature of defendant's composition. He appears 
to be an expert in that line of endeavor. If he wishes to create a par- 
ticular impression on the public mind, he knows better than most 
how to do it. It follows that the défendant must be held to hâve gone 
beyond the line of fair compétition. The plaintiff is entitled to some 
relief. What its measure should be is the seriously controverted ques- 
tion. 

Défendant at the hearing tendered himself ready to consent to any 
decree which will, fîrst, permit him to display prominently in some 
form the name Charles G. Guth on his candy boxes, and, second, will 
leave him f ree to offer his candy in attractive packages. Plaintiff in- 
sists that it will suffer if defendant's name appears in any way either 
upon the boxes in which his candy is sold or upon any poster, circular, 
or other advertisement of it. 

From what has been already said, it follows that defendant's name 
on candy boxes will do the plaintiff serious injury. It is possible that 
some harm will resuit to it if that name, though not exhibited on the 
boxes themselves, is conspicuously displayed upon his advertising lit- 
erature. Conceding so much to be truc in f act, what légal conséquences 
f oUow ? 
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Every man who has not voluntarily imposed limitations upon him- 
self may engage in any lawful business and may in it use his name in 
ail ordinary ways. No man may lawfully sell his goods as those of 
another. Each of thèse principles is almost self-evident. They are 
each of universal, or well-night universal, application. Ordinarily they 
do not come into conflict. Sometimes in fact or in seeming they do. 
M any cases deal with some aspect or another of a real or alleged con- 
fusion which has resulted from the way in which two persons with a 
like surname hâve used it in compétition with each other. In some of 
them emphasis has been laid on one of the two gênerai doctrines above 
stated, while in others the reverse has been true. In what has actually 
been decided there is not much conflict. There are cases and of high 
authority which cannot be reconciled. Considering the difficulty of 
the subject, they are surprisingly few. A statement of the law as it 
now appears to be Well settled will show that the décision to be hère 
made must, after ail, turn on what may appear to be a very narrow 
point. 

[1] One man may hâve long been engaged in the production and 
sale of a particular kind of wares. He may hâve been the only person 
of that name who made or sold them. They may hâve acquired a 
widespread and valuable réputation-. Any goods with which a like 
surname may be used will be taken for his. Nevertheless any man 
who has that surname may go into the same business and offer the like 
goods for sale. A good deal of confusion will necessarily foUow. The 
first comer will suffer from it. If the second does nothing unneces- 
sarily to increase the difficulty of distinguishing his goods from those 
of his predecessor, the latter will not be heard to complain. Brown 
Chemical Co. v. Meyer, 139 U. S. 540, 11 Sup. Ct. 625, 35 L. Ed. 247; 
Howe Scale Co. v. Wyckoff, Seamans & Benedict, 198 U. S. 118, 25 
Sup. Ct. 609, 49 L. Ed. 972; Burgess v. Burgess, 17 Eng. Law & 
Equity, 257. 

The réputation of the old concern may hâve had its part in leading the 
new man to go into the same business. Even so, he is within his rights. 
He must not purposely do anything to confuse his products with those 
of his rival. He may be called on to take reasonable précautions to 
prevent the purchasing public from mistaking the one for the other. 
He cannot be required to that end to do anything which will disparage 
his own goods or advertise those of his competitor. Walter Baker & 
Ce, Ltd., v. Gray, 192 Fed. 921, 113 C. C. A. 117; Wm. Rogers Mfg. 
Co. V. Rogers (C. C.) 84 Fed. 639. The right to use one's name in ail 
ordinarily legitimate ways is absolute in the absence of contract, 
fraud, or estoppel. Howe Scale Co. v. Wyckofï, Seamans & Bene- 
dict, 198 U. S. 118, 25 Sup. Ct. 609, 49 L. Ed. 972. 

When two men with the same surname are competitors, there are 
usually many things which one of them may easily do to lead those who 
want his rivaj's goods and who think they are getting them to take his. 
He often yields to the temptation. For the purpose of undoing what 
he has done, and to guard against the conséquences of any répétition 
of it, he may be compelled to take précautions which otherwise would 
not bave been required of him. Herring-Hall-Marvm Safe Co. v. 
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Hall Safe Co., 208 U. S. 554, 28 Sup. Ct. 350, 52 U Ed. 616; Walter 
Baker & Co., Ltd., v. Baker (C. C.) 77 Fed. 181 ; Croft v. Day, 7 
Beav. 88; David E. Foutz Co. v. S. A. Foutz Stock Food Co. (C. C.) 
163 Fed. 408; Russia Cernent Co. v. Le Page, 157 Mass. 206, 17 N. 
E. 304, 9 Am. St. Rep. 685. Where he has greatly offended, he may 
be strictly restrained. He may be even prohibited f rom using his name 
in vvays which ordinarily would be freely open to him. Herring-Hall- 
Marvin Safe Co. v. Hall Safe Co., 208 U. S. 554, 28 Sup. Ct. 350, 
52 L. Ed. 616; Garrett v. T. H. Garrett & Co., 78 Fed. 472, 24 C. C. 
A. 173; Pillsbury v. Pillsbury-Washburn Flour Mills Co., 64 Fed. 
841, 12 C. C. A. 432; Stuart v. F. G. Stewart Co., 91 Fed. 243, 33 C. 
C. A. 480; Sykes v. Sykes, 3 Barnewall & Cresswell, 541 ; Van Stan's 
Stratena Co. v. Van Stan, 209 Pa. 564, 58 Atl. 1064, 103 Am. St. 
Rep. 1018. 

In such cases the unrestricted use of his name is no longer his. He 
has lost it as the resuit of what he did, but, nevertheless, he has not 
willingly parted with it. If it may be taken from him because of his 
wrongdoing, he may as certainly, and perhaps even more completely, 
part voluntarily with it. 

PlaintifiE says the défendant novv at this bar is bound by his contract 
not to use his name in the sale of candy, and that, even if that were 
not so, he has put his name to such tortious ends that the court must 
place bounds on the ways in which he may hereafter employ it. He 
sold the good will of his business to the plaintiff. Quite clearly such 
a sale does not amount to an undertaking not to re-enter the same 
calling. Trego v. Hunt, LaW Reports (1896) Appeal Cases, 7, 20. 

[2] A man may so identify his name with his goods as to give it a 
secondary meaning. He may want to sell his business. In order to 
do so, it may be necessary for him to transfer the exclusive right to 
the use of his name in connection therewith. Even such a contract will 
leave him free to go into the same kind of business, though he may 
not employ his name to push the sale of his wares. Frazer v. Frazer 
Lubricator Co., 18 111. App. 450; same case on further appeal, 121 111. 
147, 13 N. E. 639, 2 Am. St. Rep. 73 ; Le Page v. Russia Cernent Co., 
51 Fed. 941, 2 C. C. A. 555, 17 L. R. A. 354. 

In Howe Scale Co. v. Wyckoflf, Seamans & Benedict, supra, the 
Suprême Court impliedly recognized that such a sale may be valid. 
That it is and will be judicially enforced has been decided in a number 
of cases, some of them of high authority. Russia Cément Co. v. Le 
Page, 147 Mass. 206, 17 N. E. 304, 9 Am. St. Rep. 685 ; Le Page v. 
Russia Cernent Co., supra; Frazer v. Frazer Lubricator Co., supra; 
Brewer v. Lamar, 69 Ga. 656, 47 Am. Rep. 766 ; Grow v. Seligman, 
47 Mich. 607, 11 N. W. 404, 41 Am. St. Rep. 737; Shaver v. Shav- 
er, 54 lowa, 208, 6 N. W. 188, 37 Am. Rep. 194; Spieker v. Lash, 102 
Cal. 38, 36 Pac. 362 ; Symonds v. Jones, 82 Me. 302, 19 Atl. 820, 8 
L. R. A. 570, 17 Am. St. Rep. 485. 

But, while the right of a man to use his name in his own business is 
not inaliénable, it is fundamental. An intention entirely to divest him- 
self of it and transfer it to another will not readily be presumed but 
must be clearly shown. Hazelton Boiler Co. v. Hazelton Tripod Boil- 
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er Co., 142 111. 494, 30 N. E. 339. The application of this rule to the 
facts of the case at bar requires déniai" of at least a part of the relief 
for which the plaintiff asks. 

Two of the questions to be passed upon are whether such coriveyance 
does not estop the défendant, first, to deny that the surname "Guth" 
had become a true trade-mark ; and, second, to assert any right to use 
that name as a trade-mark whether with or without any additions in 
any way likely to confuse his goods with those of the plaintiff. No 
matter how they may be answered, they are obviously relevant solely 
to the use of a name as a trade-mark. 

[3] A trade-mark must in some way be affixed or attached to the 
goods to be designated by it or to the packages in which they are sold. 
The exclusive right to it can be secured in no other way. Singer Mfg. 
Co. V. Wilson, Law Reports, 2 Chancery Div. 434 ; Oakes v. St. Louis 
Candy Co., 146 Mo. 391, 48 S. W. 467 ; Hazelton Boiler Co. v. Hazel- 
ton Tripod Boiler Co., 142 111. 494, 30 N. E. 339. 

It follows that the mère assignment by the défendant to the plaintiflE 
of the trade-mark of the Guth Chocolaté Company of Baltimore City 
did not give it any right to require him to refrain from the use of his 
name in his business otherwise than by actually or constructively affix- 
ing that name to the candies or to the packages in which candies were 
sold. 

[4] In addition to conveying to the plaintiff the trade-marks of the 
former company, défendant sold it "the use of the name 'Guth' for the 
purpose of manufacturing and selling candies under the Guth label." 

Had the parties wished that the défendant should not thereafter be 
free to use his name at ail in the candy business, the words "under the ■ 
Guth label" would hâve been superfluous. The défendant, of course, 
intended that the plaintiff should continue to call itself by the name 
which he had given it. It might f reeiy advertise its goods by that name, 
which was the name he expressly authorized it to use upon them. 
His participation in its organization, his conveyance to it of the trade- 
marks of its predecessor, would hâve given it that much without any 
other express grant. But neither the grant of one nor the other or of 
both combined would bave taken from him the right to use his name in 
the same business. If he bargained that right away, it must hâve been 
by the conveyance of the right to use the name "Guth" for the purpose 
of manufacturing and selling candies under the Guth label. That lan- 
guage, however, is restricted to a particular kind of use of that name. 

In view of the rule of law which requires an intention to convey an 
exclusive right to the use of one's own name to be clearly shown, it 
must be held that the défendant bas not deprived himself of the right 
to employ his name in the candy business otherwise than on the can- 
dies themselves or upon the packages in which they are offered for sale. 
The right to use one's own name, however absolute and fundamental, 
does not authorize its employment for the purpose and with the intent 
of doing unnecessary mischief to others. One competitor in business 
may so use his name as to induce purchasers to buy his goods when 
they wanted those of his rival. If he does, he may be required there- 
after in his advertising literature to add to his name such explanatory 
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matter as will render such confusion difficult, if not impossible. Stîx, 
Baer & Fuller Dry Goods Co. v. American Piano Co.,.211 Fed. 271, 
127 C. C. A. 639. 

In view of ail the facts and circumstances heretofore cited, the 
défendant may be properly required to give notice upon al! literature, 
posters, etc., in which his name is used and which are intended to corne 
under the eye of the ultimate consumers of his candies, that they are 
made by the Chocolaté Products Company and not by the older Guth 
Chocolaté Company, and that they are compounded under différent 
formulas. This notice should be as conspicuous as his own name. He 
will be free to make whatever comparisons he may think just, and if 
need be can justify, between the products he is now making and those 
which the plaintiflf offers for sale. 

The most difficult problem still remains. Has défendant parted with 
the right to use his name on candies and on the containers of can- 
dies? To the parties that is the vitally important question. While a 
bargain to shut one's self out of the right to use one's own name for 
any legitimate purpose will not be presumed, but must be proved, such 
proof may doubtless be made in various ways. In determining wheth- 
er such an agreement has been entered into, ail the facts and circum- 
stances of each particular case must be taken into considération. Much 
dépends upon the nature of tlie business conducted and of the wares 
dealt in. It may sometimes be clear, as it is hère, that the right to 
use defendant's surname has been given to plaintiff. If such right will 
be of little worth if not exclusive, the courts will be somewhat more 
ready to find in the words used an intent on the part of the grantor to 
' part with ail right to the use of his name than they will where the two 
parties may simultaneously use that name with relatively little incon- 
venience. 

In this case, as has already been pointed out, the character of the 
wares dealt in is such that the use of the same surname on candy boxes 
will lead to continuai and serions confusion. 

At the time the défendant made the sale to the plaintiflf, he was 
thoroughly f amiliar with the nature of the candy business. Whatever 
he did or said was donc or said with référence to the conditions pre- 
vailing in that trade. So much cannot be seriously disputed. Even 
so, the parties are in direct opposition as to the légal conséquences 
which should f oUow. As might hâve been expected, each of them has 
been able to marshal, in support of its contention, apt quotations f rom 
opinions of courts of high réputation for sound judgment and broad 
légal learning. As is not uncommon, what was said in those cases is in 
far sharper contrast than that which was done. 

This opinion is already far too long. A detailed discussion of many 
of thèse cases would greatly extend it without corresponding profit. 
Among them are two which in many of their facts are very similar to 
those now before the court. It so happens that one of them is the 
principal reliance of the plaintiflf ; the other of the défendant. An ex- 
amination of them will afford suflficient opportunity to make clear the 
légal considérations which are thought to be hère controUing. It will 
be most convenient to speak first of the case cited by the défendant. 
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It was decided some eight years ago by the Suprême Court of Penn- 
sylvania. The défendant in it had begun the business of manufactur- 
ing chocolaté chips, which were sold as Trowbridge's Chocolaté Chips. 
He formed a copartnership to carry on the business. Subsequently he 
withdrew f rom the firm. He made a written agreement with his part- 
ners. It recited that the partnership had been formed especially for 
the manufacture and sale of the quality of confectionery known by 
the trade-mark of Trowbridge's Original Chocolaté Chips. By it the 
défendant sold ail his "right, title, interest, property, and claim" to and 
in ail the partnership business, rights, and property. Among the things 
specifically assigned was the good will of the business. He shortly 
resumed business in his own name and town. He, too, manufactured 
and sold chocolaté chips. He put his name "W. S. Trowbridge" on 
the packages in which he ofïered them for sale. In other respects 
there were striking différences in the markings of his goods f rom those 
of the copartnership. The latter sought an injunction against him. 
They alleged that by the transfer of his interest in the good will of 
the business he was precluded f rom entering into a similar one in the 
same town and prosecuting it in compétition with them. This conten- 
tion was naturally held whoUy untenable. Under ail the circumstances, 
the court thought that what the plaintiff feared was not that the public 
would be deceived, but that, if the fact became known that the défend- 
ant was engaged in the same business, the public would purposely pur- 
chase the goods made by him because he was the first person who ever 
made them. It thought that the plaintiff wanted protection from the 
business compétition of the défendant carried on openly and frankly 
by him under his own name. It found nothing in the agreement to 
show that he had ever intended to put himself under such bonds. 

The plaintifï claims that Le Page v. Russia Cément Co., 51 Fed. 
941, 2 C. C. A. 555, 17 L. R. A. 354, cannot be distinguished from the 
case now at bar. It was decided by the Circuit Court of Appeals for 
the First Circuit. The opinion is from the pen of Judge Putnam. It 
is learned and able. Mr. Justice Gray sat in the case and united in the 
opinion. It was decided in 1892. White v. Trowbridge, 216 Pa. 11, 
64 Atl. 862, not until 1906. It is somewhat curions that in the opinion 
of the latter no référence is made to the former. Le Page had been 
in the glue business. He extensively advertised his glues as Le Page's 
and sold them as such. Pie and one Brooks formed a partnership. 
They traded as the Russia Cément Company. In 1882 they incorpo- 
rated under the same name. Le Page and his partner by bill of sale 
transferred the business and property of the firm to the corporation. 
A copy of such bill of sale has been ofïered in évidence in this case. 
In it the parties conveyed to the corporation "the good will of the 
business and the right to use the trade-marks belonging to or in use 
by said copartnership." Subsequently Le Page severed his connection 
with the Company and formed another which he called by his own 
name. Upon its packages appeared the words "Manufactured by the 
Le Page Company." It was held that in se labeling them he had in- 
fringed upon the rights of his grantee. It was pointed out that the 
215 P.— 19 
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Russia Cernent Company had a threefold right to recover. First, it 
had become the owner of whatever trade-marks were owned by Le 
Page or by the partnership. The plaintiff now before this court has 
ail the trade-marks which prier to March, 1909, belonged either to the 
défendant or to the Guth Chocolaté Company of Baltimore City. Sec- 
ond, the Russia Cément Company had acquired, both by express con- 
tract and by implication of law, the good will which accompanied the 
trade-marks of the business. In this case the défendant expressly con- 
veyed to the plaintiff the good will of the previous business. Third, 
independently of ail questions of trade-marks or good will, the Russia 
Cément Company, in common with every manufacturer and trader, 
had the fundamental common-law right to be protected against those 
who offer to the public products or merchandise simulating its. To 
such right the présent plaintiff may lay equal claim. The court was 
careful to show that its ruling was not oppressive to those who had 
built up profitable businesses under their own surnames. On the con- 
trary, in the long run it would greatly advantage a majority of them. 
Such a person should hâve the privilège of realizing the fruits of his 
labor by transmitting to purchasers his business and establishment with 
the réputation which has attached to them. The more exclusive the 
title he can convey the better the price he may command. It was said 
that there is a great différence between dealing with a local community 
understanding ail the circumstances and dealing with the great public 
scattered throughout the United States with no opportunities of in- 
formation except what is communicated to them by the word "Le 
Page" in combination with the word "glue." 

Plaintiff's goods are sold in every state of the Union. Défendant 
has by his circulars solicited customers over an equally extensive ter- 
ritory. The purchasers of candy, equally with the purchasers of glue, 
are without any other opportunities of information except what is 
communicated to them by the word "Guth" in combination with the 
word "chocolatés." 

It was regarded as a significant circumstance that the Russia Cément 
Company sold its products to customers and subcustomers to the 
amount of more than $60,000 annually. The sales of the plaintiff un- 
der the Guth label are at least four or five times as great. Glues, on 
account of their very peculiar character, go into the hands of many 
hundreds of thousands of persons nearly ail ignorant of the circum- 
stances connected with their origin except what is suggested by the 
word Le Page. Candies go into the hands of at least an equal num- 
ber of people whose ignorance on the subject of their origin is quite 
as profound. 

The Circuit Court of Appeals did not think that "the shape of the 
packages, the color of the labels, or the peculiar adornments put upon 
them, or any arbitrary désignations, form essential parts of what was 
left behind him by Le Page when he withdrew f rom the plaintiff cor- 
poration, or of what was transferred to it by the partnership." 

There is nothing in this record to suggest that any such features 
formed the really essential part of what the plaintif! bought from the 
défendant 
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In the First Circuit it was held that the essential thing was the Rus- 
sia Cernent Company's "right to inform the public that it is in the ex- 
clusive possession of ail the advantages coming to it as the legitimate 
successor of the original formulator of Le Page's glue and is alone 
entitled to put on the market that product, supposed to be composed 
or manufactured with spécial skill and known to corne from the orig- 
inal and long-established concern." 

In the instant case the essential thing assigned by the défendant to 
the plaintiff was the right to tell the public that it is in the exclusive 
possession of ail the advantages coming to it as the legitimate succes- 
sor of the original formulator of Guth's chocolatés, and that it is alon*^ 
entitled to put them on the market. 

Judge Putnam further held that, in view of the nature of the busi 
ness and of the kind of products dealt in and the character of the per- 
sons who bought and used them, there was no essential différence be- 
tween the words "Le Page's Glue" and the words "Glue made by Le 
Page" or "Glue made by the Le Page Company." He added : 

"It would be mère self-stultiflcatlon for thls court to assume net to see, 
what every practical person of intelligence must see, that for the Innumerable 
persons dealing with this class of merchandise, or with such merchandise as 
the Day and Martin Blacklng, covered by Croft v. Day, 7 Beav. 84, the word! 
'Le Page's Glue,' and 'Glue Manufactured by Le Page,' or the words 'Uay 
and Martin's I51acli.ing,' and 'Blacking Manufactured by Day and Martin,' 
mean, or soon come to mean, one and the same thing, and that both wlU Ip- 
evitably be soon styled alike in the market." 

There can be no question that "Chocolatés by Charles G. Guth" will 
be known to the public as "Guth's Chocolatés." 

The opinion in the Le Page Case bas been so fully reviewed and 
such extensive quotations hâve been made from it in order to demon- 
strate that it is impossible to distinguish the facts of that controversy 
from those of the one now to be determined. Défendant, it is true, 
attempts to do so. Judge Putnam states that the opinion in the Rus- 
sia Cément Company v. Le Page, 147 Mass. 206, 17 N. E. 304, 9 Am. 
St. Rep. 685, contains an accurate statement of facts. Défendant says 
that it appears both from Judge Putnam's opinion and from that of 
the Suprême Judicial Court of Massachusetts that both of them thought 
that Le Page had purposely sought to mislead the ultimate purchasers 
of glues. The défendant hère contends that he did not. What he has 
done has been heretofore fully set forth. The légal interprétation 
which must be put upon his acts has been already stated. It follows 
that the distinction he seeks to make has no foundation in fact. It is, 
however, quite doubtful whether the ruling in either of the cases would 
hâve been différent had Le Page been held altogether free from any 
wish to deceive. The rights of the Russia Cernent Company were 
expressly held to be based on his contract rather than on his tort. The 
important question in the end résolves itself into the query whether 
this court should accept and apply the doctrine laid down by the Cir- 
cuit Court of Appeals for the First Circuit. It does not appear that in 
any of the subséquent fédéral cases in the Suprême, or in any of the 
inferior courts of the United States, its reasoning has been unfavor- 
ably criticised or its authority in any wise shaken. It is true that 
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much which was said in White v. Trowbridge is not în harmony with 
Judge Putnam's argument. Whether Judge Potter, who spoke for 
the Suprême Court of Pennsylvania, had considered the Le Page Case 
does not appear. Technically neither décision is binding on this court. 
Doubtless in a District Court of the United States the utterances of a 
Circuit Court of Appeals of another circuit are entitled to somewhat 
more weight tlian are those of a state court of another state, no mat- 
ter how great and how deserved may be the réputation of the latter. 
Apart, however, from any such technical considérations, the opinion in 
the case in the fédéral court seems more persuasive when applied to 
the facts of the particular case now under considération. 

The défendant must be enjoined from putting the name "Guth" with 
or without a prefix or suffîx upon any candy or in or upon packages in 
which he offers candy for sale. It consequently becomes unnecessary 
to consider any of the questions as to the shape or color of the pack- 
ages or of the crests or other adornments upon them. 
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(District Court, E. D. Pennsylvania. July 28, 1914.) 
No. 1069. 

1. COPTEIGHTS (§ 56*) — UNI-AWFUL COMPETITION — SeCONDHAND BOOKS — KEN- 

OVATION — REBINDINQ SALE. 

Whlle a publlsher of copyright books Is entitled to protection agalnst 
nnfalr compétition, in that no other publication shall be palmed off on 
intending purcbasers as those of coniplainant, the purchasers of sucli 
books are entitled to resell, renovate, clean, and rebind them, either by 
themselves or through another, and hence the original publlsher could 
not restraln a dealer in secondhand boolis from purchasing, renovatlng, 
cleaning, and rebinding complainant's publications and reselling them 
for what they were. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 52; Dec. DIg. 
S 56.*] 

2. Copyrights (i 55*) — Infbingement — Secondhand Books — Rebindinq 

Omitted Pabts. 

Where détendant, a secondhand book dealer, purchased from the pub- 
lic certain of complainant's secondhand copyrighted schoolbooks, and not 
only renovated, cleaned, and rebound them, but also reprinted and in- 
serted missing parts, selling the reproduced copies as copies of complain- 
ant's books, auch reprinting and reproduction constituted an Infringe- 
ment of complainant's copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent Dlg. § 52 ; Dec. Dlg. 
§ 55.*] 

In Equity. Suit by Ginn & Co. against the Apollo Publishing Com- 
pany. On bill, answer, and proof. Decree for complainanL 
See, also, 209 Fed. 713. 

The f ollowing are the findings of f act and conclusions of law : 

Flndings of Fact 

The court finds the foUowlng conclusions of fact In the above case : 
(]p The plalntifls are as set forth in paragraph 1 of the blll flled In thls 
case as amended by the agreed amendment to the blll In thls respect. 

•For other cases see same toplc & § numbjîib lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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(2) The défendant, Apollo PuWlshlng Company, Is a dtlzen of the state of 
Delaware, and has a corporate existence under the laws of that state, ag set 
forth in paragraph 1 of the bill and the agreed amendment thereto. 

(3) The plaintiffs are some of them citlzens of the state of Massachusetts, 
some of the state of New York, some of the State of Illinois, and some of the 
state of California, as set forth in paragraph 1 of the original bill and the 
agreed amendment thereto. 

(4) The case arises under the laws of the United States relatlng to copy- 
rights In part and in part is a suit In equity between citlzens of différent 
States, and is a case where the matter in controversy exceeds, exclusive of In- 
terest and eosts, the sum or value of $3,000, as set forth in the bill flled in 
the case and in the agreed amendment thereto. 

(5) So far as they are questions of faet the requlred Jurisdictional facts are 
found to exist in this case. 

(6) The plaintiffs are the proprietors as authors, publishers, and owners of 
the différent publications as set forth in the original bill and the agreed 
amendment thereto, and hâve complled with ail the statutory requirements 
conferring upon them copyrights under the acts of Congress, as set forth in 
the bill. 

(7) The flrm of Ginn & Ce, one of the plaintiffs, is and for many years has 
been a publisher of schoolbooks, making, compiling, publishing, and selling 
them In nearly ail parts of the United States. 

(8) The défendant is and has been during the time referred to in the Mil 
of complaint engaged primarily in the business of reblndlng of old or second- 
hand books. Tt is the owner of a new and useful form of binding, which i» 
patented under the laws of the United States. As incidental to its main busi- 
ness of the rebinding of old books for the owners thereof, it also purchases 
old or secondhand books, and, after cleaning, renovatlng, and rebinding such 
books, resells them as secondhand books. Ail the books thus rebound and 
sold by them are plainly marked, "Kebound by the Apollo Publishing Com- 
pany, Keading, Penna." 

(9) During the time complained of In the plaintiffs' bill the défendant has 
purchased old or secondhand book copies of the plaintiffs' publications, and 
has cleaned, renovated, rebound, and resold them as old or secondhand books, 
plainly marked on the cover as books rebound by the défendant. 

(10) The défendant has in like manner cleaned, renovated, and rebound old 
or secondhand books of the plaintiffs' publications for others, and has deliv- 
ered such secondhand books to the owners thereof as such rebound books. 

(11) Some of the books thus improved and resold hâve been imperfect copies 
of the original publications, in that parts thereof, consisting in some instances 
of the title page, in others the page of the book containing the plaintiffs' copy- 
right notice, and the page containing the name of the author, being missing. 
Ali the instances in which this was done, however, it was done In cases in 
which the books were rebound for others in the condition in whlch they were 
when delivered to^ the défendant for rebinding, or when done in cases of a 
purchase and resale of the secondhand books by the défendant on its own ac- 
count, the sending ont of the Imperfect books was due to the neglect or In- 
advertence of defendant's employés, and was not done by its direction or with 
Its knowledge, the purpose and effort of the défendant having been not to sell 
on Its own account Imperfect copies of the books sold. 

(12) The défendant has at times supplied parts of secondhand books pur- 
chased which had been torn ont or were otherwise missing, so as to reproduce 
in substance the parts missing. This supply of missing parts has, In some 
instances, consisted of a reproduction of the original maps In geographies 
which were bound in with and were part of the original publication, and at 
other times consisted of reprlnted pages of text whlch had been torn out, or 
were otherwise missing from the secondhand copies purchased and resold by 
the défendant There was no effort or attempt In the supply of thèse missing 
parts to produce any deceptive imitations of the plaintiffs' publication. The 
omitted parts were supplied in each Instance wholly for the purpose of giv- 
Ing to purehasers of the resold books substantial reproductions of the missing 
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parts, and parts supplled were substitutions for and not Imitations of the 
parts of the original publication whlch were thus mlsslng. There was no at- 
tempt at Identlty or similitude In the style of type from which the printing 
was done. The matter, however, copled was the same, and textually the cop- 
ies were accurate so far as It was practicable to make them so. 

(13) The secondhand books of plaintiffs' publications which were thus reno- 
vated and rebound by the défendant company, elther for the owners thereof 
or whlch were purchased by the défendant and thus treated and resold on 
its own account, were ail copies of books which had been regularly sold by 
the plaintiffs to the original purehasers, and from them passed immediately 
or mediately to the défendant company by resale, and in every instance the 
plaintiffs received the fuH beneflt and advantage of the exclusive right con- 
ferred upon them by the copyright laws. 

(14) In none of the instances of a resale of the plaintiffs' publications or a 
sale of the secondhand copies thereof was there any attempt by the défend- 
ant to palm off the books sold by it as new or original publications of the 
plaintiffs, nor were thèse books sold or attempted to be sold in compétition 
with the plaintiffs in the sale of their copyrighted books as new publications. 

(15) So far as the same Is involved in a finding of fact the défendant bas 
not been guilty of any unfair compétition or In any practlces involving unfair 
compétition with the plaintiffs in their trade or business as publishers of the 
books referred to In the plaintiffs' blU, nor bas the défendant been guilty of 
any unfair trade or practlces involving unfair trade in this respect. 

(16) So far as the same is a finding of fact the défendant bas been guilty of 
an Infrlngement of the copyright of the plaintiffs, in that the défendant has, 
after the recordlng of the tltles of the books set forth in plaintiffs' bill, and 
within the term limited within whlch the plaintiffs hâve the exclusive right 
to print and sell the same, and within two years last past, printed and 
printed, published, and sold parts of the books, the tltles of whlch were so 
Tecorded by the plaintiffs, by Incorporating such copies and reprlnted por- 
tions of the plaintiffs' publications with old, secondhand, or sold copies 
thereof, and selling the same as old or secondhand copies of the plaintiffs' 
publications. 

Conclusions of Law. 

The court finds the foUowing conclusions of law: 

1. So far as the same is a conclusion of law the facts necessary to glve 
the court jurisdiction of the parties to this suit and of the subject-matter of 
the controversy between them exist, and the court has jurisdiction to grant 
the relief prayed for in the blU. 

2. So far as the same is a question of law the défendant has been guilty of 
no unfair compétition with the plaintiffs or of unfair trade in the respect of 
the publication or sale of its books as the publications of books of the plain- 
tiffs. 

3. So far as the same is a question of law the plaintiffs are the proprletors 
and possess the exclusive right to print, publish, and sell the books and pub- 
lications referred to in their biîl, under the acts of Congress in such case 
made and provided relating to copyrights. 

4. So far as the same is a question of law the défendant has been guilty of 
an Infrlngement of the copyright of the plaintiffs in that it has printed and 
has printed, published, and resold parts of the copyrighted books and pub- 
lications of the plaintiffs by incorporating such reproduced and reprlnted por- 
tions with the original publications and printed boolcs of the plaintiffs and 
reselling them as old or secondhand books published by the plaintiffs. 

5. The plaintiffs are entitled to a decree restraining the défendant from 
printing, publishing, or selling any portion of the copyrighted books and pub- 
lications of the plaintiffs, as set forth in the bill, and from incorporating 
Buch reprlnted portions in old or secondhand books or publications of the 
plaintiffs and selling the same as plaintiffs' books and publications. 

6. Plaintiffs are entitled to a decree agalnst the défendant forfeitlng to 
the plaintiffs ail the plates on which said printed portions of plaintiffs' copy- 
righted publications hâve been copled and every sheet thereof kept or printed. 
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and to a decree of accountlng for the damages sustained by sald plaintlfls In 
Its behalf. 

T, Tbe plaintiffs are entitled to a decree in tbeir favor and against the de- 
fendant for costs. 

W. K. Stevens, of Reading, Pa., and G. W. Anderson, of Boston, 
Mass., for plaintifï. 

E. Hayward Fairbanks, of Philadelphia, Pa., for défendant. 

DlCKINSON, District Judge. The spécifie findings of fact and 
conclusions of law involved in the trial of this case are fîled herewith. 
A very gênerai statement of the facts will suffice to disclose the real 
questions involved. The plaintiffs complain of two injuries of the 
commission of which they accuse the défendant. The one is that the 
plaintiffs are the victims of unfair compétition, and the other is that 
their proprietary copyright has been infringed by the défendant. The 
plaintiffs are the authors and copyright proprietors and publishers of 
schoolbooks. The books may be described in gênerai terms as Frye's 
Geographies, Smith's Arithmetics and Cyr's Readers. The firm of 
Ginn & Co., one of the plaintiffs, conduct a large publishing house by 
which thèse books are printed, published, and sold. Ail the publica- 
tions are duly copyrighted. This publishing house sells only new 
books, the sales being necessarily confined entirely or almost entirely 
to the boards of éducation throughout the country who supply books 
of this character to the pupils in the public schools. The défendant 
is primarily engaged in the business of bookbinding, and its business 
is largely, if not wholly, confined to the rebinding of old books. It 
owns the patent for an improved binding. The merit claimed for this 
binding is that, owing to its strength and flexibility and conséquent 
durability, it is especially adapted to stand the rough usage with which 
books meet in the hands of children. A good part of the business car- 
ried on by the défendant consists of cleaning, renovating, and rebind- 
ing old books for the owners. They do, however, an additional, if 
more or less incidental, business in the way of purchasing old or sec- 
ondhand books and reselling them in an improved condition for use. 
They are in no proper sensé publishers. Ail the reissued books of the 
défendant are marked "Rebound by the Apollo Publishing Company, 
Reading, Penna." 

The particular complaints of the plaintiffs, under their gênerai com- 
plaint of unfair compétition, are that the défendant is publishing, or 
at least reselling, the publications of the plaintiffs in an imperfect, 
mutilated, and deceptive form, in that it sometimes reissues the books 
with, in some instances, the title missing, in others, with the copy- 
right notice omitted, again with maps and portions of the original text 
of the books gone, and at times the name of another than the real 
author of the book named as the author. The particular complaint, 
under the gênerai complaint of an infringement of plaintiffs' copy- 
rights, is that the défendant has purchased old books with missing 
maps and parts of the text gone, and has supplied thèse by copying the 
plaintiffs' maps and reprinting portions of the text to supply the miss- 
ing parts, has incorporated thèse reproduced parts with the old books, 
and has sold them as the publications of the plaintiffs. 
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The dual character of this gênerai complaint calls for an inquiry 
into two questions : First, whether the défendant has been guilty of 
unf air compétition ; and, secondly, whether it has inf ringed upon the 
proprietary rights of the plaintiiïs accorded them under the copyright 
laws. 

A statement of the gênerai rights of both parties to this controversy 
will be helpful as a starting point from which to discuss the points at 
which their respective claims of right clash. 

[ 1 ] The plaintiffs are entitled to the f uU protection of the law from 
having the trade which they would otherwise be able to command di- 
verted to the défendant by any methods so unfair as to corne within 
the ban of the law. In its most gênerai statement this right is that no 
other publications shall be palmed ofï upon intending purchasers as 
the publications of the plaintiiïs. If an intending purchaser of books 
has the purpose in mind to buy the publications of the plaintiffs, and 
he is deceived into buying other publications thinking he is buying 
those of the plaintiffs, an in jury is donc to the plaintiffs which the law 
can and should redress. In order "to promote the progress of science 
and the useful arts," and to encourage authors and publishers to de- 
velop their talents and to undergo the labor and expense of producing 
original works which will be of value because of the benefit and ad- 
vantage thereby accruing to the people, the law has granted an ex- 
clusive proprietary right to authors and publishers to ail such publi- 
cations. In the assertion of this right they should, at ail times, receive 
fuU and adéquate assistance from the law. Out of thèse rights, how- 
ever, and indeed in order to give them fuU expression, grow the rights 
of the purchasers of such publications. One of thèse rights is the 
right to resell a book when once purchased. This right should like- 
wise be full and untrammeled. Another right incidental to it is the 
right to care for and keep in good condition the books thus purchased. 
This necessarily gives the right to renovate, clean, and rebind. What 
they can do for themselves they can rightfully secure the services of 
others to do for them. This in turn involves a right of another kind, 
which is to purchase secondhand books and to do with them what the 
original purchaser had the right to do, one of which things is the right 
to vend them without or after rénovation. While it is doubtless true 
that the part of the purchasing public which is thus suppHed with sec- 
ondhand books is withdrawn from the market for the purchase of new 
pubHcations, a publisher of books and a secondhand dealer in books 
(where there is no attempt to pass off the one for the other) cannot be 
said in any proper sensé of the term to be in compétition. Where 
there is no compétition there can be no unfair compétition, and it 
would seem to follow, therefore, that as the plaintiffs, so far as they 
are dealers, deal wholly in new publications, and the défendant, so far 
as it is a dealer, deals wholly in secondhand books, they are not in 
compétition the one with the other, The charge of unfair compétition 
must therefore fall. 

[2] The claim of infringement of copyright stands, however, upon 
a différent footing. This is what may be termed a conventional and 
artificial right. It is a right conferred by the law in pursuance of a 
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policy of its own, and may therefore and does extend so far as the 
law has decreed it shall extend in the promotion of its policy. It is 
manif est that this law must be futile and fail in its purpose if the pub- 
lication of one who has put his talents, his time, and his labor to the 
production of a book can be met with a bock of another which is a 
mère copy of his own, the cost of which to the second publisher has 
been reduced by the saving of ail the expense of the publication, except 
what might be termed the merely mechanical part. If, therefore, the 
plaintifïs and the défendant were in compétition in the sale of books, 
the test of whether there had been any infringement of the right of the 
plaintifïs would be whether any forbidden use had been made of the 
plaintiffs' publications. 

One obstacle in the way of the mind yielding assent to the argument 
for the plaintiffs is that it seems to lead to a conclusion which cannot 
be accepted. In other words, it proves too much. If the right of a 
purchaser of the plaintiffs' publications is, as it would seem must be 
conceded, to resell a book purchased by him, after his use of it had 
ended, the one argument of the plaintiffs being that the sale of the 
book with any of its parts missing is an infringement of the plaintiffs' 
right because it is unfair compétition, and the other argument being 
that the sale of the book with the missing parts supplied is a légal 
in jury to the plaintiffs because it is an infringement of their copyright, 
then the conclusion is inévitable that a purchaser loses the right of 
resale altogether unless the book which he resells is perfect in ail its 
parts, This would be to restrict and limit the rights of the purchaser 
to an extent which would be unfair to him and be a deprivation of a 
right which he is conceded to possess. The soundness of the second 
argument adduced, however, is not necessarily impaired by the finding 
of the first to be unsound. This, therefore, résolves the whole ques- 
tion into this : Is the copying into a secondhand book of a map or a 
small portion of the text of the original publication which may be miss- 
ing and the selling of the book with its replaced parts as a secondhand 
book an infringement of the plaintiffs' copyright? This is a question 
which must be determined by a fair construction of the acts of Con- 
gress on the subject of copyrights as iriterpreted in the light of the 
decided cases. Upon this question, the cases which deal with new 
publications which hâve had incorporated in them portions of a copy- 
righted work afford us some gênerai aid. It would seem at first sight 
that the two acts are not the same either in pûrpose or in the thing 
donc, except in the particular that in each case a part of the copy- 
righted publication has been reproduced. In the one case the inten- 
tion and purpose is to sell a secondhand copyrighted book for what it 
is and to perfect it by supplying the missing parts. In the other, the 
intention and purpose of the offending publisher is to make a market 
for his publication by availing himself of some of the labors of the 
publisher whose previous work has been copyrighted, and to this ex- 
tent to sell the product of the labor of the first publisher as his own 
and to reap the profits. The gravamen of each offense, however, is 
the same. Each has the right to sell that which is his. Neither has the 
right to make his own property more valuable or more salable by in- 
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corporating with it any part of the property of another. The man who 
is the purchaser of a copyrighted book may resell it for what it is 
without any infringement of the copyright laws. Doan et al. v. Amer- 
ican Book Co., 105 Fed. 772, 45 C. C. A. 42. He may rebind or other- 
wise improve its condition or appearance for the purposes of a resale 
without being guilty of unfair trade, provided he does not palm it ofï 
as the publication of the original publishers. Id. The other man un- 
questionably has the right to sell his own publication without the 
pirated parts. 

There does not seem to be any adjudged case in which the précise 
point hère presented has been raised. If, however, it would hâve been 
an infringement of the plaintiffs' copyright to hâve incorporated in an 
original publication as much of the copyrighted books as was added 
to the secondhand books to supply the missing parts, then the doing 
of this would be a like infringement. There are many cases of new 
publications to serve us as illustrations, but the précise point to be 
ruled hère must be decided without any decided case which is on ail 
fours with this to guide us. 

This point of the présent case must therefore of necessity be dis- 
posed of as one of "the first impressions." The purpose and intent of 
the copyright law is "to give to authors the exclusive right to" the pro- 
ductions of their brains when reduced to the form of writings, and to 
this end they are given by the acts of Congress "the sole liberty of 
printing, reprinting, publishing, completing, copying" and of "vending 
the same." The right thus given is further defined by Congress as an 
"exclusive right." It is by other provisions of the law forbidden to 
cthers than the author to print, publish, or sell a copy of any such 
work. It must be that the proprietary right thus given to the author 
in the whole likewise extends to ail its parts. When a copyrighted 
book is published and sold, however, something is necessarily given to 
the purchaser and acquired by the gênerai public. One thing acquired 
is the fact that the author has expressed certain thoughts. This is a 
fact in literature of which any one is free to avail himself as he is of 
any fact made public. It can be commented upon and discussed and 
the author's work reproduced so far as to make the comments intelli- 
gible. The purchaser of a particular copy, as we hâve seen, acquires 
the right to resell it or to préserve and renovate it. Out of thèse ac- 
quired rights from the author, and out also of the doctrine of de mini- 
mis which doubtless also applies, grows the necessity of drawing the 
Une between the lawful and the forbidden use of copyrighted publica- 
tions. There would surely be difficulty and doubtless danger in the at- 
tempt to define that line. "Omnis definitio in lege periculosa est." It is 
not 80 difïicult to draw the line in particular cases of original publica- 
tions. Black V. Allen (C. C.) 42 Fed. 618, 9 L. R. A. 433, gives us one 
illustration. Cobbett v. Woodward Law Rep., 14 Eq. 407, Bradbury v. 
Hotten Law Rep., 8 Exch. 1, Kelly v. Hooper, 4 Jur. 21, Whittingham 
V. Wooler, 2 Swans. 428, and Mawman v. Tegg, 3 Eng. Ch., 385, are 
cited to us as other illustrations. Any digest of copyright cases will 
afïord many more. 
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It is neither so easy nor are we favored with as many illustrations 
in cases of the rénovation and reselling of secondhand copies of the 
protected publication. The bare right to resell is made clear. The 
right to recover, rebind, and to replace a title page bas been decided, 
but this is at least in part upon a halting accord to the author of in- 
cluding the cover, binding, or title page in his copyright. The expres- 
sion which cornes the nearest to being a statement ot the rights of the 
author in this respect is to be found in the dictum in Harrison v. 
Maynard, 61 Fed. 689, 10 C. C. A. 17. It is to this effect: After rul- 
ing that "the right to restrain the sale of a particular copy of the book 
by virtue of the copyright statutes has gone when the owner of the 
copyright and of that copy has parted with ail his title to it, and has 
conferred an absolute title to the copy upon a purchaser," and that 
"the exclusive right to vend the particular copy no longer remains in 
the owner of the copyright," the opinion is expressed that "the new 
purchaser cannot reprint the copy. He cannot print or publish a new 
édition of the book." This would seem to be in accord with a sound 
view of the copyright law. It would seem further to foUow that as 
he cannot reprint the book, he cannot reprint any material part of it. 
This brings us pretty close to the acceptance of the republication cases 
as analogues. 

Another Une of cases which might seem to furnish further illustra- 
tions will be found not to supply true analogues. Thèse are the cases 
arising under the patent laws. There the right to repair, to improve, 
and to replace broken or missing parts has in some instances been per- 
mitted to the purchaser. If the right of the purchaser there had been 
extended somewhat further than it has, the cases might be considered 
analogous but under the restrictions imposed they are not. The right 
given to authors and publishers should be so guarded and protected; 
as to give them the practical benefits the law meant them to receive. 
This certainly calls upon us, if they are to be protected against a repro- 
duction of the whole of their works, to protect them against a repro- 
duction of any part where the reproduction of that part means to take- 
from them the exclusive right to make a sale which otherwise would: 
hâve been made by them. Such is the case when the work reproduced' 
and sold is the same work which they alone hâve the right to produce- 
and sell. 

We hâve therefore reached the conclusion that in reprinting parts 
of the plaintififs' books and incorporating such reprinted parts with 
parts of sold copies of the same works and selling the reproduced cop- 
ies as copies (as they then are) of the plaintififs' books, the défendant 
has infringed upon the proprietary rights given to the plaintifïs under 
the copyright laws, and to this extent the plaintififs are entitled to a 
decree in their favor, with costs. 

A decree in accordance with this opinion, and the findings of facts 
and conclusions of law filed herewith, may be préparée and submitted. 
by counsel. 
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THE ROANOKB. 

Plstrlct Court, D. Oregon. June 29, 1914.) 

No. 5929. 

Sœamen (§ 29*) — Injuet in Service— Liabilitt of Vessei. — Delat in Ob- 

TAINING MeDIOAI. TREATMENT. 

Llbelant, a seaman on a steamship, was thrown down by a heavy sea, 
which struck the vessei just after she crossed the bar passing out of the 
Columbia river, and both bones of one leg near the foot were broken, 
and his leg was severely lacerated by striklng against an Iron obstruc- 
tion. . The captain, belng of the opinion that he probably could.not get 
back over the bar for some hours, proceeded to San Francisco; a mate 
and the stewardess, who was a nurse, in the meantlme treating the in- 
juries. On arrivai at San Francisco two days later, libelant was taken 
to the hospital for treatment, but It became necessary to amputate the 
leg. On the trial of the case the testlmony of neither of the two sur- 
geons who treated the injury in San Francisco was taken, and the de- 
scription of the injury by libelant and the others who were on the vessei 
was not sueh as to enable physicians called as experts to express a satis- 
factory opinion as to whether or not the leg could hâve been saved if 
given surgical treatment sooner. Held that, In such condition of the évi- 
dence, the court was not warranted in finding that libelant would not 
hâve lost his leg and sufCered as badly if given earlier treatment, and 
in holding the ship llable because it was not given. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

In Admiralty. Suit by Henrik A. Dahl against the steamship Ro- 
anoke. Decree for respondent. 

H. Daniel and H. H. Riddell, both of Portland, Or., for libelant. 
Carey & Kerr and C. A. Hart, ail of Portland, Or., for respondent. 

WOLVERTON, District Judge. This is a libel to recover dam- 
ages against the steamship Roanoke, on account of personal injury 
received by the libelant while aboard ship, and especially for alleged 
négligence of her master and officers in failing to secure surgical and 
médical attention sooner than was done. 

The Roanoke is an iron ship of about 2,500 tons register, 275 feet 
in length, and drawing about 18 feet of water. On the morning of the 
28th of December, 1911, at 7:45 o'clock, while she was passing over 
the bar outward at the mouth of the Columbia river, she encountered 
a heavy sea, and a wave broke over her, and libelant, being on deck 
about the cabin, where he had been engaged in closing the doors and 
shutters, was struck and carried to the rear of the ship, and was in- 
jured by coming in contact with the legs of an iron seat. Both bones 
in his right leg were broken above the ankle, and he received a severe 
injury below the knee ; the flesh being eut and torn and the bone and 
arteries exposed. The ship was bound for San Francisco and ports 
south of there, The captain did not return to Astoria because the sea 
was rough and squally, and he believed it would be unsafe to pass 
back over the bar at the time, and that in ail probability he would not 
be able to get in before the next morning. In this emergency he con- 

•For other cases see same tOBic & § number in Dec. £ Am. Dlgs. 1907 to date, & Eap'r Indexes 
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cluded it would be best to pursue his course to San Francisco, but with 
a view of stopping at Eurêka to procure médical assistance for libelant 
if the sea and bar would permit. He is corroborated in his judgment 
touching the unsafe condition of the Columbia bar for passage inbound 
by Capt. Maland, of the steamship Tamalpais, who sighted the Roanoke 
as she was passing out. Maland, although in charge of a much lighter 
ship, was unable to get in over the bar until 1 :55 o'clock in the after- 
noon. The captain was further of the view that his vessel could hâve 
gone in at almost any stage of the tide if the condition of the sea was 
favorable, but that it was problematical whether he would bave been 
able to get back before the following morning, if even then. 

As it relates to the nature of the injury received by Dabi he testifies 
that both bones of the leg were broken right above the ankle; that 
there was a big wound underneath the knee, about two inches (two or 
three inches, around there) ; that it came on both sides and in front, 
only the heavy fiesh was not eut. Using the language of the witness, 
he says: 

"And it was from the knee about even around, three parts of It was eut 
and one part left. Two-thirds eut." 

Further on he testifies that the bone was exposed a little in front. 
Being asked how deep the eut was, he answered : 

"It was qulte a deep eut. * * * It must hâve been right in the bone, 
on the front. • * * The eut was mostly on the front and sides." 

Dabi was taken into the social hall of the ship, and the stewardess, 
who was a practical nurse, assisted by the second mate, dressed the 
wound, and as best she could put the limb in splints and bound it so as 
to keep the f oot in place until he could be taken to the hospital. As a 
précaution, in order to be ready in case of extrême hemorrhage, she 
put a bandage about the limb above the knee, but did not draw it tight, 
being able to put her hand, or a part of her hand, under the bandage, 
which indicated that it was not tight enough to stop circulation, al- 
though it might hâve impeded it slightly. There was considérable 
hemorrhage from the wound, but the endeavor to stop this was by the 
use of antiseptic gauze and cotton. As to the bandage, Dahl testifies 
that it was a tight one, very tight above the knee ; that it hurt hiœ for 
a few hours afterwards, but knocked oflf hurting in the afternoon; 
that he does not know whether the bandage was tight enough to stop 
the blood flowing, but supposes that was what they put it on for, be- 
cause they were af raid he would bleed to death. In the afternoon his 
ribs were hurting him, and a bandage was put around his person, which, 
together with the bandages on the limb, remained on until Friday about 
midnight. Feeling much pain from the bandages, Dahl loosened both 
of them ; that is, the bandage about his person and the one upon his 
leg. After doing this he feared he was bleeding, and called the stew- 
ardess and second mate to his assistance, but it turned out that there 
was no unusual hemorrhage. 

When the vessel arrived in San Francisco, which was on the morning 
of December 30th, about 6:30 or 7 o'clock, he was taken first to the 
Harbor Emergency Hospital, and after that to the Marine Hospital. 
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An X-ray was taken of the fracture. His limb was placed in a box, 
and a weight put on it to resist the contraction of the muscles, and the 
wound was treated by the surgeons at the hospital. During the treat- 
ment pièces of flesh were eut f rom the wound. Sometimes Dahl would 
feel the knife and at other times not, and on Thursday, the 4th of 
January, it became necessary to amputate the Umb, which was donc. 
Based upon the testimony alone of Dahl as to the nature of his in- 
jury and the manner of its treatment by the stewardess and the sur- 
geons at San Francisco while in the hospital, hypothetical questions 
were propounded to two physicians, emphasis being placed upon the 
manner in which the limb was bandaged, the statement in one case 
being that "He was taken into a room and a bandage was placed around 
his leg above the knee and tightened sufïiciently tight to restrict the 
bleeding and to stop the flow of blood," and in the other "tight enough 
to prevent bleeding," and it was the opinion of the physicians that, if 
the bandage was put on tight enough to constrict any severe hem- 
orrhage that might hâve occurred, the treatment might hâve caused 
gangrené, and hence would resuit in amputation. One of the surgeons 
testified that: 

"So far as your (counsel's) description goes, there Is nothing about the In- 
jury that you mention which would make It unlikely that the limb would sur- 
vive or recover." 

But on cross-examination, being asked: 

"Can you, or can any practltioner, say from the bare statement glven you 
by counsel hère, can you undertake to give a deflnite opinion as to whether 
or not that leg could hâve been saved by earlier treatment?" 

He answered: 

"Oh, no. One could not tell what the condition was by the description I 
hâve. It Is not sufficlently deflnite." 

The other surgeon was asked a similar question, and answered : 

"I could not say wlthout knowing more of the extent of the injury and the 
case Itself." 

The testimony of the stewardess and the second mate would seem 
to indicate that the wound was more severe than as represented by 
Dahl, and that the bandage above the knee was not put on as tight as 
he seemed to think. The stewardess testifies : 

"To me It seemed a terrible wound. It was badly lacerated. The bones 
seemed to be exposed quite a bit, and he was bleeding profusely. I then took 
this sterllized gauze, after washing it eut with the cotton, and kind of pressed 
It into the wound to keep it as clean as possible until we could remove him 
to some place where he was a llttle more comfortable. • * * It seemed 
to me at the time that there must hâve been a pièce of flesh removed about 
the slze of my hand." 

She further says the arteries were exposed, and the tissues seemed 
to be bruised terribly, and there was a fracture of both bones of the 
leg above the ankle. As to the treatment, she says : 

"We were very nauch afrald of a hemorrhage. We got some boards to klnd 
of fit In so that his leg would not move too much * • • and tied a 
bandage around the upper part of his leg to prevent a hemorrhage at that 
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ttme. ♦ • • I placed the bandage around the knee for some tlme, and 
when I notlced that there was no fear of hemorrhage I put my flnger under- 
neath and showed Oison that It was not toc tight to make him too uncom- 
fortable." 

She further says that Dahl complained about the bandages allalong, 
that they were too tight ; but witness knew they were not too tight at 
that time. When asked if they were tight enough to stop circulation, 
she answered, "Not to my knowledge." Being further asked if she 
intended to hâve them so tight as to stop circulation, she answered : 

"No, I was afraid of the hemorrhage, and that was the reason of putting 
it on ; but I didn't put it on so tight, because Mr. Oison remarked, 'In case 
it is necessary we will hâve to draw it tighter.' " 

On cross-examination she testifies, touching the wound, that it was 
quite a eut; that the bone was exposed for a space of almost 2x2 
(meaning two inches square) ; that this was in front, and the lacéra- 
tion went quite a way down on the inside of the leg, but was not so 
bad on the outside ; that the whole eut would extend half way around 
the leg; that it was bleeding considerably, enough to make him weak, 
and he was continually losing strength ; that the purpose of the band- 
age was to stop the hemorrhage in case it should come ail of a sudden, 
in which case she would be able to help him. About this she was 
further examined as follows: 

"Q. And again, what was the purpose of pùttlng on the bandage? A. The 
bandage was that I was afraid of a hemorrhage. Q. Well, did the bandage 
opéra te to stop the flow as y ou put it on? A. Not as I put it on. I put it 
on so that In case there was a hemorrhage I could act instantaneous. Q. So 
you could draw it tight? A. Draw It tight. Q. Was it so tight when you 
would draw it, it would hold itself? A. Well, I put a sheet about three or 
four times, laid it over so it would be strong enough. But I showed it to the 
second officer, it wasn't too tight at fhe time that if necessary — I just put 
my hand under this way. Q. Then as I understand you, as you had the 
bandage on it did not stop circulation? A. No, sir; it could not stop it. Q. 
You stopped the hemorrhage then by the use of the gauze? A. By the use of 
the gauze. Q. And not by the bandage? A. No. It was flowing constantly; 
and even the morning we reached San Francisco it was still flowing." 

The stewardess is corroborated in almost every particular by Oison, 
the second mate. He says of the wound : 

"I can't remember which side, whether it was on the inside or the outside, 
a pièce of flesh was missing about two inches — one pièce of the flesh was loose. 
It must hâve been three inches wide and an inch, say, thick, five or six Inches 
long, as well as I remember, was loose laying down over the foot, and I took 
that pièce up and I put it in place. I remember we took it back again after- 
wards to wash it off. But that pièce seemed to me to be about five or six 
Inches long. Which side of the leg I can't remember. The bones were ex- 
posed on one side." 

As to the bandage he further says : 

"It was placed above the knee so that In case It would start to bleed much 
I could hâve screwed it up and tightened it up like to stop the bleeding ; but 
I said, 'That will be the last thing that we will do, I know, because I know 
his leg will swell up If we tighten that up.' " 

The surgeons at the Marine Hospital who treated the patient were 
not called, although they could hâve been, or their dépositions might 
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have been taken. One of the surgeons had been transferred to Wash- 
ington, D. C, and his testimony might have been taken there. The 
case has been pending more than a year prier to trial. 

Négligence upon which recovery is sought is based upon two grounds : 
First, unseaworthiness of the ship; and, second, the neglect of the 
officer to turn back to Astoria so that Dahl might have been sooner 
afïorded relief by securing treatment f rom a compétent surgeon. 

As to the first ground, it is wholly without support under the évi- 
dence. 

Upon the second ground, it may be admitted that the captain should 
have turned about and gone back to Astoria, getting in over the bar 
when he could. I am induced to believe, nevertheless, that a cause 
has not been proven such as will warrant the court in passing judgment 
for the libelant. There are two features which militate against the 
establishment of his cause; the first being that the prima facie case 
which is claimed to have been made eut by the production of the tes- 
timony of libelant and the médical opinion of the two physicians is 
greatly weakened by the fact that libelant failed to produce the better 
évidence. This failure consists in not having called the physicians and 
surgeons at San Francisco who attended libelant after his arrivai at 
that port. It goes without saying that they would have been able to 
describe the condition of the wound with much greater accuracy than 
it has been described even by the stewardess and the second mate. 
Dahl himself, as is apparent, was unable properly to describe the wound 
and détail its treatment so that an expert called for the purpose would 
be able to give a reliable opinion as to whether amputation would have 
been prevented had Dahl received earlier treatment. The physicians 
called recognized this, and practically admitted their inability to give 
a satisfactory opinion upon his testimony alone. 

The other feature consists in the fact which I have just alluded to, 
that the physicians who were called did not have the full and accurate 
facts before them upon which to base an opinion. If the opinion had 
been based upon the testimony of ail the witnesses concerning the 
nature of the wound and its treatment on the way to San Francisco, 
as well as the symptoms developing and its treatment there, their judg- 
ment would undoubtedly have influenced the mind of the court ; but, 
not having that information, they could not pass a reliable opinion ; a 
thing they themselves appreciated. 

From ail the testimony in the case, and from the manner in which 
the expert évidence cornes to the court, I am unable to say that Dahl 
would not have lost his limb nor suffered as badly had he received 
earlier treatment, say within 24 hours or less time after the accident 
happened. 

The libel should be dismissed, and such will be the order of the 
court 
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GRAMES et al. v. CONSOLIDATED TIMBER CO. et al. 

(District Court, D. Oregon. June 29, 1914.) 

No. 6212. 

1. Vendob and Purchasee (§ 186*) — Fokfeituee of Contbaot fob Defatjlt 

IN PaYMENT— CONTEACT FOE GOOD TiTLE. 

A vendor by a contraet of which time was made the essence contracted 
to convey by a good marketable title on paynient of the last installment 
Of the purchase price. Before that time, however, the title became clouded 
by attachment sults, under one of which the land was sold and by a di- 
vorce suit. Held that, untll the title was cleared so that the vendor or 
his successor in Interest could convey by a good title, the purchaser was 
not in default, and that a court of equity would not déclare the contraet 
forfeited where it offered to make payment on receipt of a good title. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dig. §§ 
341, 373 ; Dec. Dig. | 186.*] 

2. Public Lands (§ 140*) — Exemption of Homestead fbou Peioe Deets— 

Construction of Statute. 

The provision of the Homestead Act (Rev. St. § 2296 [U. S. Comp. St. 
1901, p. 1398]), that no lands acquived thereunder shall in any event become 
liable for the satisfaction of any debt contracted prior to the issuing of 
the patent, Is to be construed literally, and the exemption is not waived 
by the failure of the debtor to claim It before judgment or sale, but a sale 
on a judgment for a debt contracted before issuance of the patent, al- 
though after the final certiticate, is void. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 377-.382 ; 
Dec. Dig. § 140.*] 

8. Public Lands (§ 13C*) — Equitable Mobtoage— Deposit of Final Home- 
stead Ceetificate. 

A deposit of the final certilieate issued on a homestead entry as security 
for a debt is not effective to create an équitable mortgage on the land. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 364-366; 
Dec. Dig. § 136.*] 

4. MORTGAGES (§ 29*) DKPOSIT OF CONTEACT FOB SaLE OF LAND— DeLIVERY 

Witiiout Assiqnment. 

The deposit by a vendor of a contraet for the sale of land as security 
for a loan, although without assignment, amounts to a pledge and créâtes 
a lien on the purchase mouey due thereon, and a grantee of the land by 
a qultclaim deed from the pledgor with knowledge of such prier pledge 
takes subject thereto. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. | 54; Dec. Dig. 
! 29.*] 

In Equity. Suit by Virginia Ann Grames, E. Quaclienbush, Sara 
Dorn, W. T. Vinton, and J. T. Wood against the Consolidated Tim- 
ber Company, the Medford National Bank, and the Medford Grocery 
Company. Final decree. 

C. W. Corby, of Portland, Or., for Grames, Vinton, and Wood. 

John Van Zante and A. H. Tanner, both of Portland, Or., for 
Quackenbush and Dorn. 

Stapleton & Sleight, of Portland, Or., for Consolidated Timber Co. 

G. M. Roberts, of Medford, Or., and Latourette & Latourette, of 
Portland, Or., for Medford Nat. Bank. 

•For otber cases see same topic & 5 numbeb m Dec. & Km. Dlgs. 1907 to date, & Rop'r Indexe» 
215 F.— ."O 



786 216 FEDERAL EBPORTBE 

WOLVERTON, District Judge. On October 3, 1910, Levi M. 
Grames obtained from tïie General Land Office a final homestead cer- 
tificate, pursuant to the provisions of section 2291 of the Revised Stat- 
utes of the United States (U. S. Comp. St. 1901, p. 1390), to the 
northeast quarter of section 35, township 7 south, range 9 west of the 
Willamette Meridian, containing 160 acres. The patent was not is- 
sued until October 1, 1913. 

On October 6, 1910, Grames and his wife, Virginia Ann Grames, 
entered into a contract vvith the Consolidated Timber Company, of 
Wisconsin, and G. F. Sanborn, of Portland, Oregon, whereby they 
agreed to sell the land to the timber company and Sanborn for the 
considération of $7,000, $700 of which was to be paid upon the ex- 
écution of the contract, $2,300 on or before December 1, 1910, and 
the balance of $4,000 on or before two years from date, with inter- 
est on deferred payments at six per cent, per annum. Upon receipt of 
the considération in full as stipulated, Grames and wife were to con- 
vey, by good and sufficient deed with covenants of warranty, a "good 
merchantable title" to the land and premises above described. Time 
was made of the essence of the contract, and forfeiture provided in 
case of failure to make payments as agreed. The first two payments 
were made, but the last one of $4,000 has never been made. The 
timber company has succeeded to the interest of Sanborn in the con- 
tract. 

In July, 1911, Virginia Ann Grames instituted a suit for divorce 
against her husband, Levi M. Grames, and on July 3d the plaintifï 
fiied" a notice of lis pendens in said cause. The suit resulted in a 
decree for plaintifï, entered October 4, 1911, granting her a divorce 
and an undivided one-third of the premises comprising the homestead, 
and it was further decreed in the alternative that, in case the contract 
for sale was carried into effect, Mrs. Grames should be entitled to 
$2,500 out of the purchase price, and the further sum of $300 as at- 
torney's fées, and ahmony during litigation. 

On September 12, 1911, A. C. Gage, administrator of the estate of 
Abram Dorn, deceased, instituted an action in the circuit court for 
Lincoln county, against Levi M. Grames, to recover on account for 
moneys had and received from décèdent between November 1, 1905, 
and February 1, 1911, and subsequently, on change of venue to Yam- 
hill county, recovered judgment for the sum of $1,248.29; the judg- 
ment being rendered April 27, 1912. At the time the action was in- 
stituted an attachment was caused to be issued, and on the same day 
levied upon Grames' homestead, and about September 18th garnishee 
process was served on the timber company in Portland, Or. Upon 
rendition of the judgment, the attached property was ordered to be 
sold, and subsequently, to wit, on November 16, 1912, was sold at 
sheriff's sale, subject to rédemption, to the plaintifï A. C. Gage, ad- 
ministrator of the estate of Abram Dorn, deceased. This sale was 
confirmed March 25, 1913, and deed executed in due course. 

It appears from the administration proceedings of the estate of 
Abram Dorn, deceased, that his only heirs were Sara Dorn, widow, 
and Edward L. Dorn, a son, and that E. Quackenbush had succeeded 
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to the interest of Edward h. Dorn in the estate; and, upon hearing 
of the final account, it was decreed by the county court of Yamhill 
county June 20, 1913, that Mrs. Dorn and E. Quackenbush were the 
owners of a two-thirds interest in the drames homestead. Prior to 
the date of this decree, to wit, on Mardi 8, 1913, Levi M. Crames 
conveyed by quitclaim ail his right, title, and interest in the claim to E. 
Quackenbush; the deed being recorded Mardi 31, 1913. Still later, 
on October 28, 1913, Virginia Ann Crames conveyed by warranty 
deed to E. Quackenbush an undivided one-third interest in the home- 
stead, which deed was recorded November 17, 1913. Quackenbush 
thus deraigns whatever title he has in the premises. On the same 
date of receipt of the deed from Mrs. Crames, Quackenbush mort- 
gaged the undivided one-third interest to J. T. Wood, to secure pay- 
ment of the sum of $1,700. 

Another attachment was levied upon the homestead October 9, 1911, 
at the instance of the Medford Crocery Company, in an action in- 
stituted by that company against Crames, in Jackson county, Or. The 
grocery company, although made a party to this suit, has made no 
appearance, and is not now represented hère. 

On February 8, 1911, Crames borrowed $150 from the Medford 
National Bank, and gave his note for the arnount, and on July 12th 
he borrowed an additional $700, for which he also gave his note. Both 
notes bear interest at 8 per cent. On the latter date Crames deliv- 
ered to the bank his final homestead certificate, and also the contract 
with the timber company and Sanborn, but without any indorsement 
of either, designed as security for the loans with accumulated in- 
terest. 

The plaintiffs in the présent suit demand a forfeiture of the con- 
tract on the ground that the timber company has defaulted in the last 
payment, and that Quackenbush and Mrs. Dorn be declared to be 
the owners in fee of the premises comprised by the homestead, but 
subject, however, to the mortgage of J. T. Wood. 

The défendant timber company, claiming that it has performed the 
contract on its part so far as it was required to do so under the con- 
ditions of the title to the homestead, and being now ready to perform 
in toto by paying the last installment of $4,000, prays spécifie per- 
formance thereof, and for such other relief as may seem meet. 

[1] From the foregoing statement it is at once apparent that the 
title to the homestead soon became so involved that the timber com- 
pany could not safely proceed under its contract; and that condi- 
tion of title has continued to the présent time. Equity is slow to dé- 
clare a forfeiture. Crames and wife were obligated under the con- 
tract to convey by good title, on payment of the last installment of 
$4,000, but there never has been a time, according to the record, since 
the levy of the attachment in the case of Cage, Administrator, v. 
Crames, that Crames and wife or their successors in interest were 
able to f ulfill their obligation. It must be admitted that the Cage at- 
tachment clouded the title, and the subséquent judgment and sale of 
the premises under the exécution further complicated the situation. 
It has led to a claim on the part of Quackenbush that he has deraigned 
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gpod title to a portion of the premises, and to a claim on the part of 
Medford National Bank that the attachment, judgment, and conséquent 
sale are void, and, notwithstanding Quackenbush's quitclaim from 
Grames, that it has a valid équitable lien upon the homestead. So that, 
whatever may be the merit of thèse conflicting contentions, they serve 
to render the title insecure, and the purchaser could not be expected 
to accept it in that condition. Further than this, there was the Medford 
Grocery Company's attachment, and the suit by Mrs. Grames for a 
divorce, ail tending in a greater or less degree to cloud the title. Con- 
sequently the Grames and their successors were not in a position to 
perform, and could not demand payment of the purchase price, and 
until they could do this there could be no default on the part of the 
timber company in tendering or making payment of the last install- 
ment. It follows that the plaintifïs are not entitled to forfeiture as 
prayed. 

The timber company is now in a condition to pay, and ready and 
willing to do so on conveyance to it of good title. 

The next question of vital concern is whether the Medford National 
Bank has a lien on the premises such as it can enforce against the land, 
or against the purchase money in the hands of the timber company. 

[2] It is first urged in, this relation that the Gage attachment, judg- 
ment, and conséquent sale of the homestead are void, because the at- 
tachment and judgment were obtained upon a demand that had ac- 
crued prior to the issuance of the patent to the Grames homestead; 
and, second, that the mère deposit of the final certificate and the 
contract of sale with the bank as security created (1) a lien upon the 
homestead, and (2) a lien upon the purchase money. 

The first contention is sound. The statute (section 2296, R. S. [U. 
S. Comp. St. 1901, p. 1398]) provides that: 

"No lands [acquired] imder the provisions of this chapter shall In any event 
become liable to the satisfaction of any debt contracted prior to the issuing 
of the patent." 

This provision has received a literal construction, and comprises any 
debt accruing or existing prior to the date of the issuance of the pat- 
ent, and, although in some cases aflfecting the title to the homestead, 
where the issuance has relation back to the issuance of the final cer- 
tificate, the clause can bear no such interprétation, as it applies to 
the exemption designed for the benefit of the homesteader. Nor do 
I think that the exemption is waived by the homesteader's failure to 
<;laim it before or at the time of judgment, or the sale of the premises 
on exécution, where the proceeding is in invitum. National Bank v. 
Riley, 29 Or. 289, 45 Pac. 766, 54 Am. St. Rep. 794; Dickerson v. 
Bridges, 147 Mo. 235, 48 S. W. 825. 

[3] As to the second contention, the doctrine seems to obtain in 
. England that an équitable mortgage may be created by the deposit of 
title deeds to real property where the same hâve been lodged with the 
creditor as a security for debt. Mandeville v. Welch, 5 Wheat. 277, 5 
Iy. Ed. 87. But however well the doctrine has become established in 
English jurisprudence, it lacks the gênerai sanction of the courts 
of this country. While the courts of some of the states adhère to 
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the English holding, the great weight of authority is opposed to it; 
the most potent factor controUing the décisions being perhaps the 
statute of frauds and the registry régulations of the several states. 
Without discussing the principle upon which the opposing view is sus- 
tained, it is sufficient to cite some of the cases. Gardner v. McClure, 
6 Minn. 250 (Gil. 167) ; English v. McElroy, 62 Ga. 413 ; Davis v. 
Davis, 88 Ga. 191, 14 S. E. 194; Pierce v. Parrish et al, 111 Ga. 
725, 37 S. E. 79; Hall v. McDuff, 24 Me. 311; Parker v. Bank, 53 
S. C. 583, 31 S. E. 673, 69 Am. St. Rep. 888. 

In this view of the law, the deposit of the final certificate was net 
effective to create an équitable mortgage upon the homestead. 

[4] The second branch of the question is whether the deposit of 
the contract as security for the loan was effective to create a lien on 
the purchase priée remaining due under the contract. 

The deposit was made July 12, 1911. This was subséquent to the 
institution of the divorce suit by Mrs. Grames and the filing of lis 
pendens, and it could not therefore affect the interest of Mrs. Grames 
as subsequently determined by decree of the court. 

It is objected that, the deposit having been made without indorse- 
ment or assignment in writing of the contract, it could not operate 
as a lien on the fund or purchase money. I am impressed that the 
transaction constituted a pledge of the contract as security for the pay- 
ment of the loan, and in this view an indorsement of the contract was 
not essential to its opération as such, considering the nature of the 
document deposited. I am so impressed by analogy of a pledge of 
bills or notes, or of bonds or shares of stock, or insurance policies. 
Ail thèse become legally effective by simple delivery to the créditer 
without indorsement or writing of any kind. 31 Cyc. 807. 

If the contract had been an ordinary bond for a deed, it would 
hardly be questioned that the vendor could likewise pledge the same, 
and in like manner, as security, and the pledge would be held valid. 
There can be no légal distinction between a bond for a deed and a 
contract for sale of real property, such as the one involved hère, 
because both are obligations to sell and convey, and hence I conclude 
that the transaction between Grames and the bank was in effect a 
pledge of the contract as it relates to the purchase price yet due as 
security for the payment of the loan. 

Now, when Quackenbush obtained his quitclaim deed f rom Grames, 
he had ample notice and knowledge of Grames' transaction with the 
bank, and took whatever title he acquired by such deed subject to 
the pledge of the contract by Grames to the bank, thus entitling the 
latter to receive payment of the purchase price remaining due above 
the amount decreed in the divorce suit to be paid to Mrs. Grames, to 
the satisfaction of its demand, before Quackenbush can recover any 
part of the fund. The testimony is replète to the effect that Quack- 
enbush had such notice. Mr. C. W. Corby, who was the attorney for 
Quackenbush in the purchase of Mrs. Grames' interest and in pro- 
curing the quitclaim from Grames for him, received a letter from 
A. C. Gage, written in Portland September 23, 1911, by which Corby 
was informed that the sheriff's office had notified him (Gage) that 
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Grames had turned his contract over to a bank at Medford, Or. Sub- 
sequently, by letters f rom Honorable C. L. Reames, bearing date f rom 
October 6, to October 16, 1911, Corby was specifically informed that 
the Medford National Bank held the pledge. Further than this. Gage 
was himself the agent of Quackenbush in "handling the whole mat- 
ter," as Corby says, and it is more than probable that Gage disclosed 
to him the pledge of the contract by Grames ; and Quackenbush does 
not deny that he had the information. So I conclude that he had 
knowledge of the fact, and consequently took title by the quitclaim 
subordinate to the pledge. 

In the purchase of Mrs. Grames' one-third interest in the homestead, 
Quackenbush was to and did pay her $2,000. This, under the agree- 
ment between them, carried the $2,500 allowed to Mrs. Grames in 
the decree for divorce should the contract of sale be carried into ef- 
fect, but not the $300 allowed as attorney's fées. An assignment of 
the decree was sought so as to carry this amount also to the purchaser, 
but this was refused, and it is clear that Mrs. Grames did not agrée 
tO it, nor did she part with that interest in the decree. 

The Wood mortgage was given to secure $1,700 of the $2,000 
agreed to be given for Mrs. Grames' interest in the homestead, but 
is subject to the contract appertaining thereto. 

Upon the whole, I conclude that the défendant the Consolidated 
Timber Company is entitled, upon payment of $4,000 and interest at 
the rate of 6 per cent, per annum from October 6, 1910, to a spécifie 
performance of the contract ; that out of such sum with the accumu- 
lated interest should be paid to Wood sufficient to satisfy his mort- 
gage ; to Quackenbush the différence between the Wood demand and. 
$2,500 and the accumulated interest thereon at the rate of 6 per cent, 
from the date of Mrs. Grames' decree for divorce, namely, October 
4, 1911 ; to Mrs. Grames, as her attorney's fées in the divorce proceed- 
ing, $300 and interest at 6 per cent, per annum from the date of the 
decree; to the Medford National Bank $150, with interest thereon at 
the rate of 8 per cent, per annum from February 8, 1911, the further 
sum of $700, with like interest from June 12, 1911, and $100 as at- 
torney's fee; and that the balance, if any remain, be paid to Quack- 
enbush and Mrs. Dorn; the plaintiffs Dorn and Quackenbush to pay 
the costs of suit. 
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ALEXANDER et al. v. FIDELITY TRUST CO. et aL 

(District Court, E. D. Pennsylvania. July 17, 1914.) 

No. 1147. 

L Trusts (§ 365*) — Express Trust — Enfoecement — Lâches. 

Wbere ope holds title to property under an express declared or ac- 
knowledged trust to hold It Indefinitely for another, no lâches can be 
Imputed to the beneficlary from the mère fact that he has not sued to 
enforce the trust until after a considérable lapse of time, but if the ab- 
solute title has been held by the alleged trustée as his own, and the bene- 
ficlary has permitted it to be so held without question for nearly 20 years, 
and the trustée has conveyed the property to another, equity vvill not sus- 
tain a bill merely alleglng as a conclusion of law that the property was 
held in trust for him, or omitting to charge any facts to excuse the 
delay. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 568-573; Dec. 
Dig. § 365.*] 

,2. Tbusts (§ 365*) — Bnfokcement — Lapse of Time. 

While lapse of time is not of itself a bar to a trust clearly establlshed, 
yet where the trust is an implied or constructive one, there must hâve 
been fraudulent concealment or other cause for delay in having it found 
or declared, or lâches will be a complète bar, since the decree is always 
of grâce, and wlll be withheld where plaintifC's conduct justifies that 
course. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 568-573; Dec. 
Dig. § 365.*] 

3. PLEADIN& (§ 8*) — COMPLAINT — FACTS — CONCLUSIONS. 

An averment in a suit to déclare a trust that the property was "held 
in trust" was a mère conclusion, and not an allégation of fact. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 12-28%, 68; 
Dec. Dig. § 8.*] 

4. Equitt (§ 362*) — Equity Rules — Motion to Dismiss — Demuebee. 

Under Equity rules 25, 29 (198 Fed. xxv, xxvi ; 115 C. C. A. xxv, xxvi) , 
providlng that the bill shall consist of a short and simple statement of 
the ultimate facts on which plaintifE asks relief, and that any point of 
law which goes to the cause of action as stated in the bill may be called 
up and disposed of at any time before final hearing, at the discrétion of 
the court, the bar of lâches when claimed to be presented on the face of 
the bill may be raised by a motion to dismiss, which is équivalent to a 
demurrer under the chancery practice. 

[Ed. Note. — For other cases, see Equity, Cent Dig. §§ 758-761; Dec. 
Dig. § 362.*] 

In Equity. Suit by John S. Alexander and others against the Fidel- 
ity Trust (Company and others. On motion to dismiss. Granted. 
See, also, 214 Fed. 495. 

Frank A. Harrigan, of Philadelphia, Pa., and Henry A. Wise, of 
New York City, for plaintiffs. 

J. Lawrence Wetherill, of Philadelphia, Pa., for défendant L. H. 
Alexander. 

H. Gordon McCouch, of Philadelphia, Pa., for défendant Fidelity 
Trust Co. 

•For other cases ses same toplc & i numbeb In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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DICKINSON, District Judge. This is the second time the question 
now raised has been before us. The facts necessary to its décision are 
stated in the opinion already handed down. The record of the case 
was not then in such condition that a decree could be entered. The 
case has now been called for trial. As a preliminary, the défendants 
asked to hâve called up and disposed of the question raised by the an- 
swer which goes to the whole cause of action. This is in effect a mo- 
tion to dismiss the bill. The basis of it is that the bill on its face 
shows a lack of equity in that gross lâches in the plaintiffs appear by 
their own showing. Leave to so raise the question was granted, and 
a like leave accorded the plaintiffs to amend so as to make their bill 
self-supporting. This they hâve declined to do, standing on the aver- 
ments of the bill as filed to support their équitable claim to the relief 
for which they pray. They asked only to amend their bill in a f eature 
not involved in the motion to di-smiss. This f eature is that the bill as 
filed avers the trust company défendant to hâve acquired title to the 
stock, the ownership of which is in dispute, under the will of John 
Alexander, and is there made a défendant in its capacity as exécuter 
of and trustée under that will. The amendment avers that the title of 
the trust company was acquired by a deed of trust executed by the 
same John Alexander in his lifetime, and asks to hâve it made a de- 
fendant in that capacity. This amendment was allowed, and the mo- 
tion was heard and is now disposed of upon the bill as thus amended. 

The salient facts, so far as we are now concerned with them, and 
so far as they are averred in the bill, the averments of which, of course, 
we must on this motion accept as facts, are thèse : 

John Alexander, in his lifetime, as far back as November 20, 1894, 
had in his possession certificates for certain shares of the stock of the 
Corn Exchange National Bank, which stood in his name as owner. 
How much longer than since 1894 he had so held the stock neither the 
original bill nor the bill as amended informs us. The amended bill 
avers that he transferred this stock to the Fidelity Trust Company, 
one of the défendants, on the date mentioned. This transf er followed 
a deed between the parties inter vivos, and was made to enable the 
grantee to carry out the trusts therein and thereby declared. 

The third paragraph of the bill has now been made to aver that 
John Alexander had no real ownership or intèrest in this stock, but 
held it "in trust" for the plaintiffs "up until that date," to wit, No- 
vember 20, 1894. John Alexander died in 1895, and letters testa- 
menfary were duly granted upon his estate. The trust company de- 
fendant has assigned this stock to Lucien H. Alexander, who has also 
been made a défendant. 

It is to be observed that the fact upon which rests whatever equities 
the plaintiffs hâve is not averred as a fact. It appears, if at ail, as 
implied in the statement that John Alexander held the stock "in trust." 
This is the statement of a légal conclusion not a fact. It is further to 
be observed that there is no averment other than this of the ultimate 
fact upon which the décision of the question now before us dépends, 
nor of any other facts from which this ultimate fact can be inferred. 
We are further uninformed why the plaintiffs allowed more than 19 
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years to elapse before setting up in any way a claim of title to this 
stock. Neither do we know why they hâve waited until the stock had 
been assigned to a third party, nor why this third party should be dis- 
possessed of whatever ownership he has in the stock. The controlling 
fact, on the branch of the case with which we are now concerned, is 
revealed by the answers to thèse questions : Did John Alexander hold 
title to this stock under an express trust, the indefinite continuance of 
which was consistent and in line with the terms of the trust itself? 
Or does the trust arise by implication eut of something done or omit- 
ted to be done by John Alexander, or something done by the plaintiffs 
or by some one for their benefit? Is the trust one the existence of 
which is not in controversy or one which is denied ? In the one case 
we are asked to enforce an existing trust. In the other, we are asked 
to find and déclare to exist a trust the existence of which is denied. 

[1] If one held the title to property under an express declared or 
acknowledged trust to hold it indefinitely for another, no lâches could 
be imputed to a plaintiff from the mère fact that he had not gone into 
a court of equity to enforce such a trust until after a considérable 
lapse of time after the time the trust was created. Where, however, 
the absolute title to property is held by one as his own and has been 
permitted to be so held without question for nearly 20 years, and we 
do not know how much longer, without question of his title, if a court 
of equity is asked to grant as of grâce a decree declaring that prop- 
erty to belong to another, the court may at leas t withhold the decree 
until the plaintifï does something more than make the bare averment 
that the title to the property was held in trust for him. There is, of 
course, and in the very nature of things cannot be any hard and fast 
rul'e on the subject, but out of the fact that a reason to refuse the 
decree asked for might appear from the face of the bill itself, the ques- 
tion has been permitted to be raised by demurrer under the old prac- 
tice. 

Let us apply the test inquiry in this case. The bill as amended avers 
that John Alexander, on July 11, 1894, "held in trust for the complain- 
ants" 60 shares of the Corn Exchange National Bank; that on that 
day he transferred this stock to the Fidelity Trust Company, in trust 
for certain expressed purposes, with which the plaintiffs are not con- 
cerned, and which are in direct conflict with the bénéficiai ownership 
of the plaintiffs in the stock, and that the trustée consistently with the 
terms of the expressed trust transferred the stock to Lucien H. Alex- 
ander. The court on this bare allégation is asked, by a bill filed No- 
vember 25, 1913, more than 19 years after John Alexander had parted 
with his title, to decree that the Fidelity Trust Company shall assign 
this stock to the plaintiffs and account for ail dividends received on it. 
A similar decree is asked against the Corn Exchange National Bank 
and likewise against Lucien H. Alexander. There is no averment or 
suggestion that any of the défendants even knew of the claim of own- 
ership of the plaintiffs, and no averment that the Corn Exchange Na- 
tional Bank had any relation to the shares of stock other than that it 
was the bank which had issued the shares of stock, the ownership of 
which is in dispute. If thèse facts, and no more than thèse facts. 
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were proven, would a court of equity grant or withhold the relief 
asked for? 

The plaintiffs, after full notice that the sufficiency of the averments. 
of their bill was challenged and that in the judgtnent of the court 
there was this insufficiency, declined to add anything to their aver- 
ments in this respect. AU they hâve added is in effect this: 

"We thought at flrst that the title to the stock had passed to the Fidelity 
Trust Company as exécuter of John Alexander under his wiU probated in 
1895. We learned, on July 16, 1912, that the title was acquired in 1&94 by 
deed from John Alexander In his lifetime." 

Even this f act, it will be observed, was known to them bef ore their 
bill was filed, and obviously this fact adds nothing of persuasive force 
to the prayers of their bill. As therefore, if they prove ail that they 
hâve averred, their prayers would be denied, there is no good reason: 
to withhold the decree until such proofs are made. 

This ruling is in accord with the rulings of the courts under the 
practice of raising the question by demurrer. 

The principles are clearly stated. 

[2] 1. Lapse of time of itself is no bar to a trust clearly established. 

The reasons for this are obvions. 

2. Where the trust is an implied or constructive trust, there must 
hâve been a fraudulent concealment or other cause for the delay in 
having it found or declared, or lapse of time is a complète bar. 

The reasons for this are equally obvions. 

3. As the decree of a chancellor is always of grâce, it will be with- 
held where the conduct of the plaintifif justifies this course and unex- 
plained supineness is a reason for the court refusing to be moved. 
Speidel V. Henrici, 120 U. S. Z77 , 7 Sup. Ct. 610, 30 L. Ed. 718. 

[3] The averment of "held in trust" is a légal conclusion, not a 
fact. The fact of whether the trust is an express or constructive 
trust, and, if the latter, the facts out of which the implication of a 
trust arises, should be stated. MetropoHtan Trust Co. v. Columbus 
(C. C.) 93 Fed. 689, at page 692. 

[4] It only remains to inquire whether the présent equity rules per- 
mit the question hère raised to be disposed of on a motion to dismiss 
or its équivalent. It is apparent that in whatever way it is raised, that 
way is the équivalent of a demurrer under the practice in chancery. 
The pertinent rules are that part of rule 25 (198 Fed. xxv, 115 C. C. 
A. xxv) which limits the bill to "a short and simple statement of the- 
ultimate facts upon which the plaintifï asks relief," and that part of 
rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) which permits any "point 
of law" which goes to the "cause of action" as "stated in the bill" to 
be "called up and disposed of at any time before final hearing at the 
discrétion of the court." It is clear that thèse rules change only the 
manner of raising such questions, and neither the questions themselves 
nor the équitable principles by which they are to be determined. 

The bill of plaintiffs is therefore dismissed, with costs to défend- 
ants. 
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GANDY BELTING 00. OF BALTIMORE CITY v. VICTOR-BALATA & 
TEXTILE BELTING 00. 

(District Court, B. D. Pennsylvania. August 3, 1914.) 

No. lOOT. 

.1. Teade-Maeks and Tbade-Names (§ 58*) — Infbingement — Paintinq 
Peoduct. 

Where complainant and défendant manufactured canvas belting and 
complainant adopted as a trade-mark a green line or stiipe applied to one 
edge of the tielt, directing in Its advertising tliat consumers should "look 
for the green edge," sucli mark, if valid as a trade-mark was not infringed 
by défendant coloring botti edges of its belting a brlUiant black. 

[Ed. Kote. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 100 ; Dec. Dig. § 58.*] 

2. Teade- Marks and Teadb-Names (§ 70*) — TJnlawful Compétition. 

Wbere complainant manufactured and put out canvas belting, one 
edge of vvhicli was painted green as a distinguisbing mark, défendant was 
not guilty of unlawful compétition in manufacturing and selling similar 
belting, both edges of which were painted a brUliant black. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 115 ; Dec. Dig. § 70.*] 

In Equity. Suit by the Gandy Belting Company against the Victor- 
Balata & Textile Belting Company, for infringement of an alleged 
trade-mark and for unlawful compétition. On bill, answer, and proofs. 
Bill dismissed. 

The foUowing are the findings of fact and conclusions of law re- 
f erred to in the opinion : 

Findings of Fact 

The court in the above case finds the following facts at hearlng on bill, an- 
swer, and proofs adduced at trial. 

(1) The plaintiff is a citizen of the state of Maryland. The défendant is a 
citizen of the state of Pennsylvania. The matter in controversy exceeds in 
value, exclusive of interest and eosts, the sum of $3,000. One of the ques- 
tions involved in the case arises under the laws of the United States relat- 
Ing to trade-marks. 

(2) So far as they are questions of fact the necessary jurlsdictional facts 
are found to exist. 

(3) The plaintifC during the times complained of in the bill and stlll Is, and 
by itself and its predecessors bas continuously been slnce the year 1880, en- 
gagea in the business of manufacturing canvas beltings. 

(4) The method of making belts common to the trade Is and ha.s been to 
fold cotton duck into the form of a band. Thèse folds are then fastened to- 
gether by a longitudinal stitching and then treated with oil, and the surface 
of the material is then painted a color resembling leather. The color is called 
in the trade "red." The resuit of this application of paint Is to give the 
edges of the belting the same color. 

(5) On or about December 1, 1910, the plaintiflf concelved the Idea of giv- 
Ing to its make of belting a distinctive marking which would indicate It at 
a glance to be manufactured by the plaintiff. The method adopted was to 
color one edge of the belting green. This was to form a contrast wlth the 
appearance of other makes of belting, the edges of which were the same 
color as the face. In most makes this was a reddlsh brown. In some it was 
yellow, in some black, and In one or more blue. 

(©) To secure to itself this distinctive marking as a trade-mark, the plain- 
tiff made application on January 6, 1911, to hâve registered this trade-mark In 

•For other cases see same toplc & § ndmebb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indezex 



796 215 FEDERAL EBPORTEK 

the office of the Commissloner of Patents. A certlflcate No. 82069 of thls fact 
was Issued to the plaintlfe on May 30, 1911. The marking Is described In thls 
application as consisting "of a green Une or stripe arbitrarlly applled to one 
edge of the belt." The application Is accompanled wlth a drawing which 
shows the color as applied to one margin of the belting as a band or stripe. 
The trade-marlî Is further described as applled "preferably by palntlng the 
edge of the belting." 

(7) At the time thls dlstlnctive marklng was adopted by the plaintlff It 
had in stock and in the hands of Its selling agents belting which had not 
been so marked. The marklng was applled to the part of Its stock which was 
still in its factory, and the necessary materlal was suppUed to its agents with 
Instructions to apply the marklng to ail stock remalning on hand. Thls was 
ail accompUshed by September, 1911, and slnee that tlme ail of plaintifE's 
belting has been so marked. The marklng has been applled by the belting 
belng put Into the form of a roll and one end of the roll painted a green 
color. Thls resulted In a continuons green edge on one side of the belting. 
No other make of belting has been or is so marked. 

(8) Before and slnce the green edge was glven to plaintlff's belting Its 
belting was further marked by a représentation of a coll or roll of belting 
bearing the mark on the face of the word "Gandy's," and on the coiled or 
rolled edge the words "Gandy's Belting" and across this coiled end a fur- 
ther représentation of a long baie of cotton marked wlth the worUs "Ameri- 
can cotton." 

(9) After the adoption of the green edge marklng the plaintlfC entered upon 
an extended and vlgorous campalgn of advertising Its belting as the belting 
thus marked. Spécial emphasls was glven to the green color as the spécial fea- 
ture of its dlstlnctive marklng by the adoption of the "slogan" of "Look for 
the Green Edge." One point of the success attending this campalgn has been 
that ail the selling agents of the plaintlfC and others connected with its busi- 
ness are known to the trade as "green-edge" men, and this marking has be- 
come identifled with the plaintlff's make of belting. 

(10) The défendant is likewise a manufacturer of belting of the same gên- 
erai kind and appearance as the make of the plaintlff. Defendant's make of 
belt was manufactured by the flrm of C. Vollrath & Sons, of Blankenburg, 
Schwartzwald, Germany. This belting had the Visual characteristics of the 
body or faces of the belting, belng of this so-ealled red or leather color and 
both edges belng black. The edges of the belting as manufactured under the 
process employed by the défendant gets a black color, due to the fact that a 
black mixture or préparation is worked into the canvas for the purpose of 
stliïening it and fortifying the edges and improvlng the quality of the belting 
in respect to its durablllty, and givlng it also increased traction. After this 
préparation is applied the body or surface faces of the belting is painted a 
reddish brown or red leather color, termed In the trade "red." The belting 
then shows a dlrty black appearance of the edges. To improve its appearance 
by givlng it a finish and also for the purpose of a dlstinguishlng mark, the 
edges are then painted a brilliant black. The défendant has two makes of 
belting which differ in name at least and perhaps in auality, and are known 
as "Ampère" and "Vlctory." Defendant's make of belting Is further desig- 
nated and dlstinguished by having stenciled in letters, nearly an inch in 
height, the word "Ampère" or "Victory," according to which make of belting 
it is. In circularlzlng the trade, the défendant directs attention to the black- 
edge marklng as a dlstinguishlng feature of this make of belting by which 
the make may be recognized by the trade. 

(11) The distlngulshlng mark of having both edges of the belting black 
was not adopted or used by the défendant, nor was the same in use in the 
United States until after the plaintlff had adopted the one green edge as a 
trade-mark or dlstinguishlng marking of its make of belt, nor untll after the 
plaintlff had secured a certificate of the registration of such trade-mark in 
the Patent OfQce. Whatever prlor use was made of the black-edge markings 
was outslde of the United States, and not by the défendant corporation. The 
use of the belting wlth thèse markings in Germany was eonflned to a flrm 
wbose connection wlth the défendant corporation exlsts In the fact that the 
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people, or soine of the people, who are connected with the German flrm are 
also individually interested in the défendant corporation. 

(12) The adoption of the two black-edge marking of defendant'B make of 
belting was not with the intention to deceive purchasers or to Injure the 
plaintifl: or to seek to secure a trade by the belting of the defendant's make 
being mistaken for the belting of the plalntlff's make, nor is there such an 
identity or similarlty In the appearance presented by the two makes of belting 
having thèse respective markings so as in fact to cause a déception or for 
the one to be mistaken for the other. 

(13) So far as the flnding is one of fact It is found that the défendant has 
not been guilty of unfair compétition in marking Its make of belting with both 
edges black, nor in any other of its acts. 

(14) So far as the flnding is one of fact the défendant has not Infringed 
upon the trade-mark ôf the plaintiff, nor has It reproduced, counterfeited, 
copied, or colorably Imltated In any way defendant's reglstered trade-mark, 
or affixed the same to merehandise of substantlally the same descriptive prop- 
ertles as those set forth in the reglstratlon. 

Conclusions of Law. 

The court flnds the foUowIng conclusions of law: 

1. So far as the same is a légal conclusion the court flnds the défendant to 
'hâve been guilty of no unfair compétition with the plaintlfC in the manu- 
facture or sale of the canvas belting In the business of manufacturing and 
selling of which the plaintiff is and has been engagea. 

2. So far as it is a légal conclusion the court finds that the défendant has 
not Infringed upon the reglstered trade-mark of the plaintiff referred to In 
the Mil flled. 

3. The question of the valldlty of the trade-mark reglstered by the plain- 
tiff not being necessary to a décision of the cause under the vlew taken by 
the court, no finding in this respect is made. 

4. The défendant Is entltled to a decree that the Mil of the plaintiff be 
dismissed. 

5. The défendant Is entltled to a decree for the allowance to It of costs. 

Cyrus N. Anderson, of Philadelphia, Pa., James L. Steuart, of Bal- 
timore, Md., and John E. Cross, of New York City, for plaintiff. 

Andrew Wright Crawford, of Philadelphia, Pa., and Wm. B. Whit- 
ney and Crâne & Lockwood, ail of New York City, for défendant. 

DICKINSON, District Judge. Spécifie findings of facts and conclu- 
sions of law, so far as are necessary to the ruling of the case now 
made, are filed herewith. 

It is not altogether easy to find a phrase which will accurately pré- 
sent the précise points involved in a décision of this case. The facts 
themselves may be soon stated, and are not in serious dispute. The 
gênerai questions involved relate to charges of unfair compétition and 
mfringement of a proprietary trade-mark. 

llie plaintiff and défendant each is a manufacturer of canvas belt- 
ing as a substitute for leather. The methods of manufacture in use 
by ail such makers are, generally speaking, the same. Cotton duck is 
folded in such manner as to make a strip of the required width and 
thickness. It is then stitched together longitudinally so as to make a 
band, whose ends may be fastened together to form a belt. The ma- 
terial is treated with oil, and then painted on the surface sides of the 
canvas strips. The practical resuit is that the edges also are colored 
with the paint. This treatment is functional, acting as a preservative 
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and also increasing the traction by imparting to the belt when in use 
what is termed increased "hug." One or more makers paint their 
belts black. Individual makers paint their différent make of belts 
yellow and blue, but the gênerai practice is to paint them what is call- 
ed "red." The color is not a real red, but what may be termed a con- 
ventional red. It is red only in the sensé in which dealers in leather 
dittinguish it as red leather and black leather. No claim is made that 
this color is functional. Its use is accounted for by the statement that 
this "red" paint is as good as any, and is preferred for economical rea- 
sous. The real origin of its use and the original motive for its use is 
doubtless to be f ound in the fact that as the canvas belting was brought 
upon the market as a substitute for leather, its introduction was thought 
to be made easier by giving it something of the gênerai appearance 
of leather. It is a further common practice among ail makers to sten- 
cil upon the surface of the belting, at varying intervais of space, some- 
thing to indicate the spécial make. The plaintifï used at first a repré- 
sentation of a coil of iDelting, laid across which was an elongated baie 
of cotton. On the coiled edge side of this illustration was stenciled 
the words "Gandy's Belting," and on the surface side the word "Gan- 
dy's" and on the cotton baie the words "American Cotton." The belt- 
ing was sold by the foot, and if it happened to be eut in short lengths 
between thèse markings, the pièce of belt thus eut would contain noth- 
ing to show the make, About December 1, 1910, the plaintiff conceiv- 
ed the idea of indicating its make of belt by a distinctive marking, 
consisting of the giving of a green color to the continuons edge of the 
belting on one side, which would sharply contrast with the surface 
color of the belt. The belt would thus show the make, however short, 
the lengths into which the belting was eut. On January 6, 1911, ap- 
plication was made to the Patent Office to bave this désignation regis- 
tered as a trade-mark. Following this, arrangments were made and 
carried out to bave ail the belting then in stock in its own plant and in 
the hands of its agents bear this distinctive marking. By September, 
1911, this had been accomplished. The plaintiiï then began a vigorous 
campaign of advertising to associate in the minds of buyers this mark- 
ing with the plaintiiîf's make of belts. It circularized the trade by 
means of pamphlets which emphasized this color scheme by showing 
coil;5 of belting, the surface of which appeared as a bright red in strik- 
ing contrast with the green edge. This was the banner carried by 
plaintiff's army of "rooters," who were also given as their battle cry 
the "slogan" of "Look for the Green Edge," with marked and spécial 
emphasis on the "green." The wits in the trade contributed to the 
success which attended this campaign by personifying this "slogan" 
and attaching it to the plaintiff's salesmen. They were spoken of as 
"green-edge men," and play upon the words was made in various other 
forms. 

[1] As in the making of this belting in the usual way, the belting 
is painted, and as this painting involves the edge and colors it, no 
claim of a property right or trade-mark in a colored edge could suc- 
cessfuUy be set up for any one maker. In order to présent the claims 
of the plaintiff in their clearest light let us ignore this fact, and as- 
sume that the plaintiff could hâve acquired this right. It might then 
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have made its daim to broadly cover simply a colored edge or an edge 
colored differently f rom the surface of the belt, or it might have limited 
its claim to an edge carrying a spécial color confined to one edge or em- 
bracing both edges. It chose to accenfuate and emphasize its marking 
by limiting it to one edge and one color. There is something of an 
ambiguity in what it did do in one respect. It applied for a trade-mark 
to consist "of a green Une or stripe applied to one edge of the belt." 
The accompanying drawing, consistently with this description, shows 
a border or stripe of color on the face of the belting. The coloring 
of merely the edge, which was in fact ail the plaintiff did, scarcely ful- 
fiUs this description. It is true the application incorporâtes the state- 
ment that "the trade-mark is applied or afhxed to the goods preferably 
by painting the edge of the belting," but strictly this would be refer- 
able to the mode of bringing the trade-mark into visual existence not 
to an altered description of what it consisted. 

Waiving the question of the validity of this trade-mark, and con- 
ceding it to give a proprietary right to a green color applied to one 
edge of the belting, the plaintiff complains of the défendant, not in that 
it has put one green edge on its belting, but in that it bas colored both 
edges "a brilliant black." This brings the plaintiff up against this 
dilemma. It must either admit that making the two edges black is 
not an infringement of a one green-edge trade-mark, or it must claim 
this trade-mark to cover any colored, or at least black-colored, edges, 
thus giving it the same protection under its limited trade-mark, it 
would have had under one in its broadest form. A claim that the 
coloring of both edges of a belt black is an infringement of a trade- 
mark which consists of "a green Une or stripe," or, as the drawing 
shows, a band or border of green, cannot be sustained unless there is 
such a resemblance as to be deceptive in fact. A claim of monopoly 
of right, either at common law or under the trade-mark statutes, in 
the privilège or practice of making the edges of the belting of any col- 
or is certainly too broad. 

[2] This, therefore, leaves in the plaintiff 's bill only the complaint 
that the défendant has colored the edges of its belting black so as to 
facilitate the imposition of its make of belt upon intending purchas- 
ers as the make of the plaintiff. This is the complaint the plaintiff 
really does make, and résolves the case so far as it dépends upon its 
facts to a case of unfair compétition. Generally speaking, the acts 
which corne within the ban of the law under this head consist of things 
done which are to resuit in the palming off of the goods of one person 
for the goods of another. An illustration to express this thought 
has been suggested which is something like this : One man sets up a 
wireless apparatus to serve as a receiving station. This he does by 
manufacturing or securing a certain kind or make of goods for which 
he expects, or at least hopes, to be able to create a demand. He then 
sets up other wireless apparatus constituting as many sending stations 
as possible for the use of his customers, and provides them with a 
code of calling signais. This he does by advertising and educating in- 
tending purchasers among the buying public in every way possible to 
prefer and ask for his product. After he has done ail this and the mes- 
sages begin to fly thick and fast, another sets up a receiving station 
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attuned to receive the messages intended for the first man and tn- 
tercepts the messages. This the law condemns as unfair compétition 
and prohibits it. Has the défendant been thus guilty? Against it is 
the fact that it is the only competitor in the trade of whom the plain- 
tifif complains. On the other hand, this make of belting had been so 
marked in Germany, and is the only make which is treated with a 
solution before painting it. This treatment is functional. An inciden- 
tal conséquence or resuit is that the solution by capillary attraction is 
drawn into the material and the edges are stained a dirty black color. 
To improve the appearance of the belting and to distinguish the de- 
fendant's make both edges are painted a "brilliant black." Is this donc 
for the purpose and does it hâve the effect of bringing about any con- 
fusion in the two products of manufacture, or aid in diverting to the 
défendant any trade which of right belongs to the plaintiff ? This we 
cannot flnd. The effort of the plaintiff to show that the alleged func- 
tional use of the discoloring solution was a pretense by showing that 
the edge was wholly colored after the paint had been applied to the 
face of the belting, and not before, as averred by the défendant, f ailed. 
Moreover, there is no confusing resemblance. A short pièce of the 
belting shows something of a resemblance, but it is to be kept in mind 
that the belting is inspected and usually sold in rolls of some size, and 
this brings out in bold relief the green edge feature of the plaintifï's 
make of belting. It is only in certain lights that the différence would 
not be marked and striking. Moreover, unless ail the plaintiff's efforts 
hâve gone for nought, its customers look for and are guided in their 
purchases by the green edge. We cannot find, therefore, either a pur- 
pose to deceive or a misleading similarity of appearance in fact. The 
strongest appeal on behalf of the plaintiff for relief lies in the fact that 
white or red edges would make the différence between the def endant's 
and the plaintiff's goods more marked and the right of the défendant 
to freedom from interférence on the part of the court much more 
clear. To restrain the défendant from the use of the black edges, 
however, involves a finding of its guilt, and could not but operate as 
a disturbing factor in its deàling with its customers. We cannot lose 
sight of the probability that the awarding of an injunction would be 
used (of which indeed there is already évidence) as a weapon of adver- 
tising warfare against the défendant which would work an injury to it. 

As we are constrained to find against the plaintiff the fact of unfair 
compétition and infringement of its trade-mark, the question of the 
validity of such trade-mark and plaintiff's proprietary right in the use 
of the green edge need not be inquired into. 

The bill of the plaintiff is therefore dismissed, with costs to the de- 
fendant. Counsel may submit a form of decree in accordance with 
this opinion for approval. 
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COONET, ECKSTMN & CO. v. F. & J. AUDITORB CO. et aL 

FLANNERT v. F. & J. AUDITORB CO. 

(District Court, E. D. New York. July 10, 1914.) 

Shipping (§ 58*) — Chabtees — Capsizing of Barge While Loading — Unsea- 
woeihiness. 

A barge, chartered to carry railroad tles, while belng loaded from an- 
other vessel, showed a list, and subsequently, on receivlng another draft 
of ties, careened In the other direction and dumped her load, also re- 
ceivlng some Injury. She had not received ail the load she would be ex- 
pected to carry from her appearance and dimensions, and the évidence 
showed that she was unseaworthy for such load. It also indicated négli- 
gence on the part of the captain, who was the servant of the owner, and 
on the part of the contracting stevedores, in the manner of loading, an^ 
in not sooner observing the list and taking measures accordingly. Held, 
that the charterer was not in fault, and was entltled to recover for the 
ties lost from the owner and stevedores, and that the owner was entitled 
to half damages for the injury to the barge from the stevedores. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 233-244, 314, 
327; Dec. Dig. § 58.*] 

In Admiralty. Suits by Cooney, Eckstein & Co. against the F. & 
J. Auditore Company, with Daniel B. Flannery, impleaded, and by 
Daniel B. Flannery, owner of the barge Evelyn, against the F. & J. 
Auditore Company. Decree for Cooney, Eckstein & Co. against both 
other parties, and for Flannery against the F. & J. Auditore Company 
for half damages. 

Harrington, Bigham & Fnglar, of New York City, for Cooney, Eclo 
stein & Co. 

James J. Macklin, of New York City, for Daniel B. Flannery. 
Cass & Apfel, of New York City, for F. & J. Auditore Co. 

CHATFIELD, District Judge. The Evelyn is a comparatively new 
barge, with a deck space between bulkheads 87 feet 5 inches long and 
31 feet 2 inches wide. The bulkheads are 8 feet high. She measures 
10 feet iy2 inches in depth below the deck, and is substantially 102 
feet in length over ail. She was chartered by her owner, Daniel B. 
Flannery, to the Moran Towing Company for cargo carrying around 
the harbor of New York, and was in turn rechartered to Cooney, Eck- 
stein & Co. for the purpose of trânsporting railroad ties. 

Upon the voyage in question, she was, on July 27, 1912, alongside 
the steamer Yaguez, from which a load of railroad ties was being 
taken by the F. & J. Auditore Company, contract stevedores. Thèse 
ties were of two dimensions, some SYz feet long by 9 by 7 inches, and 
some 8 feet long by 6 by 8 inches. Other boats had received Idads of 
ties. One of them was lying close by waiting to be towed away. At 
about 9:30 a. m. the Evelyn showed a list to starboard, bringing her 
wearing pièce down to the water, and putting her port rail or wearing 
pièce 4 feet out of water. The captain of the barge was then making 
motions, or signais, to the stevedores. Another draft of ties was 
landed upon the deck, the boat careened in the other direction, and the 

*For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
215 F.— 51 
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load was dumped. As many of the ties as could be found were sal- 
vaged by various boats, and from the computation of the entire cargo, 
deducting the amount taken upon other barges, the proof shows that 
1,404 ties were unaccounted for, 2,678 were found upon board of the 
Evelyn, and 6,335 were accounted for by the salvage opérations. This 
makes a total, if the figures be correct, of 10,417 ties upon the Evelyn 
at the time of her capsizing. 

On December 12, 1912, Cooney, Eckstein & Co. filed a libel against 
the Auditore Company, charging them with the loss of the cargo 
through alleged négligent loading of the Evelyn. The stevedores an- 
swered, and filed a pétition bringing in the owner of the boat. They 
alleged the fault to be that of the boat, or of the servants of the owner 
or charterer, and denied the charge of négligence against themselves. 

On December 14, 1914, a second suit was brought by Flannery, the 
owner of the Evelyn, against the Auditore Company as stevedores, for 
damage to the Evelyn through alleged négligent loading. The Audi- 
tore Company, by pétition, brought in Cooney, Eckstein & Co. in this 
action, and again alleged that they were given an unseaworthy or im- 
properly ballasted boat, and that the servants of the owner or charterer 
were négligent. 

It appeared upon the trial that the stevedores were performing their 
work, taking the load out in slings through the use of a winch in the 
ordinary manner. Men were at work upon the deck and in the hold 
of the Yaguez, and the draft was lowered to the barge by a signal from 
a man upon the deck of the steamer. He in turn received a signal 
from those upon the deck of the Evelyn, where some of the stevedores 
were distributing and piHng the load, and the foreman of the steve-, 
dores' gang was overseeing ail the opérations. He testifies that at the 
time in question he thought that the Evelyn "looked funny." She be- 
gan to show a list, and he went down upon her to see what was the 
matter. Just at that time, before they could trim her to an even keel, 
the descent of another draft threw her in the other direction, and she 
capsized. The testimony of the captain of the boat is to the same 
efïect. 

The stevedores talked Italian, and the captain of the boat was a 
Swede. He testifies that the Italians did not regard his suggestions 
and warnings, but he and the stevedores agrée to the proposition that 
the Evelyn had not received as much load as they anticipated she 
would carry when the tendency to list began to appear. The captain 
testifies that the Evelyn should carry from. 11,000 to 12,000 ties. He 
also said that the stevedores loaded the outside tiers of the Evelyn, 
which were laid thwartships, after they had reached the lével of the 
top of the rail, by shoving out the outer end of the ties until they were 
even with the outside edge of the rail, and then carrying the pile up in 
a vertical line, instead of setting back each tier and placing a row of 
headers under the pile, so as to incline the load toward the center of 
the boat. The inside tiers of the load were laid in fore and aft, but, 
according to the captain, none of the layers or tiers were placed in a 
cross direction, so as to make a crib or to anchor the load. The cap- 
tain testifies that the outside tiers were carelessly placed, so that some 
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of the ties projected. If the dumping had occurred through a shifting 
or tumbling down of thèse outside tiers of ties, a différent question 
would hâve been presented. But the captain charges the tendency to 
list (that is, tenderness in carrying the load) to the extra weight thus 
put upon the boat, further from the amidships line than when loaded 
in the ordinary manner, and interfering with the stability of the boat 
as this extra load was carried up vertically, higher and higher above 
the keel. 

Extra weight as far eut as the rail and at a considérable level above 
the deck would aft'ect the balance or equilibrium of the boat. Mère 
extra weight upon both sides of the boat, above and far from the keel, 
would of itself increase the liability to rock, but would not hâve the 
efïect of establishing a list, unless some excess of weight was présent 
or added to one side. 

The captain of the Philip was catching "lemons" in the water and 
watching the Evelyn. He stated that she was Hsted for half an hour 
before she went over. 

The testimony of the captain, to the efïect that, while a list existed 
and before it had been corrected by trimming the load, an additional 
draft of ties caused the boat to upset, seemed so incredible, if the boat 
was capable of carrying more load with slight différences in placing, 
that further testimony was taken and an actual test made of the Ev- 
elyn, in the month of February, 1914, with a cargo of ties brought to 
the port of New York upon another steamer then in process of un- 
loading by the Auditore Company. 

The owner of the Evelyn, Mr. Flannery, superintended the method 
of loading and determined when the boat had a sufîicient load. The 
work of loading the boat and making the test was done by the Auditore 
Company. The ties were weighed and counted, and 1,685 ties, 7 inches 
by 9 inches by 8% f eet, were placed upon the boat ; 4,330 ties, 6 inches 
by 8 inches by 8 feet, were added to the load. Two small ties were 
tested, and found to weigh 136 and 138 pounds, while three large ties 
weighed 168 pounds, 191% pounds, and 215 pounds, respectively. 
Averaging this weight at 137 pounds for the small ties and 191% 
pounds for the large ties, we hâve a total of but 413 tons for the 
6,015 ties, which brought the boat to within one foot of the wearing 
strip. 

Upon the trial Mr. Flannery testified that the Evelyn would carry 
725 long tons of gênerai cargo (but not ties). Upon being recalled 
after the test, he testified that he had misspoken, and that "short" tons 
were meant. A witness, Stockham, called as an expert, estimated that 
the Evelyn ought to carry about 8,000 ties of the smaller size. The 
différence in weight in the test load, between 1,685 large ties and the 
same number of smaller ones, would amount to about 500 small ties. 
Stockham (who was présent) estimated that the boat at the test might 
hâve carried 500 more, bringing her total up to 7,015, instead of the 
8,000 which the expert estimated she should carry. But ail of thèse 
figures are far short of the amount (over 10,000 ties) with which she 
was apparently loaded at the time the accident occurred. 

This testimony would indicate that some error may hâve existed in 
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the total figures of the ties unloaded f rom the steamer, as the Evelyn 
was said to hâve had her weàring pièce two feet above water shortly 
before the accident. But, taking also into account the snow and ice, 
and the différence of the weight of the ties in winter from their weight 
in dry weather or in summer, the conclusion must be reached that the 
prépondérance of testimony in each case is to the effect that the acci- 
dent was caused from attempting to place upon the Evelyn an over- 
load, or excess load, and that she was not a seaworthy boat with the 
amount of load upon her which she was made to carry, or even with 
that which, according to the experts called, she apparently should car- 
ry. Mr. Auditore, the foreman of stevedores, is a man of considérable 
expérience, and his testimony was to the effect that he expected the 
Evelyn to be able to carry more load than she had on, and that he had 
not considered her condition, as she had not reached her limit prior to 
the accident, in his opinion. One witness testified that she could car- 
ry from ll,Oœ to 12,000 ties. 

It would seem from the foregong that Cooney, Eckstein & Co., as 
charterers, are not responsible for the accident, nor are they responsible 
to Mr. Flannery for failing to return the boat to him in perfect con- 
dition. Any liability that might rest upon them under their charter 
has been passed on to the Auditore Company, if the fault was that of 
the Auditore Company in improperly loading the boat ; while Cooney, 
Eckstein & Co. would not be responsible for an accident occurring 
to the boat from some defect or lack of carrying capacity, which could 
not be ascertained by them on reasonable inspection, but which should 
hâve been known to the owner and guarded against by him, or which, 
if not known or reasonably ascertainable by him, would be something 
for which he could not hold the charterers responsible, if accident re- 
sulted theref rom. 

The loading was done in the ordinary way, and the method of load- 
ing or of piling the ties was not of itself sufficient to explain the ac- 
cident. It would seem that the carrying capacity of the boat differed, 
under actual measurement, and as figured out from her displacement 
and proportions, from the capacity which would be estimated from the 
displacement and size alone. It could not be expected that a charterer 
should test every vessel, to see if her carrying capacity was fuUy up to 
the customary standard. Ordinary and reasonable inspection and judg- 
ment during loading, and with respect to the kind of use, could be re- 
lied upon in determining when loading should cease. But the owner 
(and in this case the owner's représentative upon the boat, the captain) 
was responsible for knowing the peculiarities and capacity of the boat, 
and any fault through unseaworthiness of the boat, in the sensé of in- 
ability to carry an apparently normal load, would be a defect for which 
the owner must be held responsible, if that defect were not communi- 
cated to the charterer, or were not ascertainable by him upon reason- 
able use and inspection. The stevedores were bound to use the ordi- 
nary amount of care in stowing the cargo and handling and using the 
boat, and were also responsible for keeping watch of the gênerai effect 
of their opérations and the situation and condition of the boat as they 
went along. 
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In the présent case some carelessness is indicated by the fact that 
they piled the tiers of ties in the manner in which this load was placed. 
The additional évidence that loading was continued while the boat was 
listed, and that the last draft was placed at such a point upon the boat 
as to affect its equiUbrium, indicates that the stevedores did not use 
proper précaution to prevent the accident. They did not anticipate any 
such happening, yet it was apparently indicated, and might hâve been 
apprehended, if they had been observant of the condition of the barge, 
and if they had not relied entirely upon the captain of the barge to tell 
them when to stop loading. 

There would seem to be fault on their part, and also on the part of 
the captain, who was in that respect the servant of the owner. The 
barge was unseaworthy, or not sufficiently ballasted for the particular 
use and for the size of load which she would reasonably be expected 
to carry, from her appearance and dimensions. The stevedores were 
careless in the management and observation of the barge when she 
approached the point of being fully loaded, and the damage sufFered 
should be borne by both. 

A decree for the ties lost will be awarded to Cooney, Eckstein & 
Co. against both Flannery and the Auditore Company, and one-half 
the cost of repairs of the barge will be awarded Flannery against the 
Auditore Company. Cooney, Eckstein & Co. may hâve one bill of 
costs, divided between the two parties. 



THE MAT McGUIRL. 
(District Court, B. D. New York. June 29, 1914.) 

1. TOWAGE (§ 11*) — BiSKS ASSUMED BY TUG WeaTHEB CONDITIONS. 

A tug, wMch starts with a tow when a strong wind Is blowlng, assumes 
the risk of injury to her tow, or to other vessels, from weather conditions 
which are reasonably to be expected under such clrcumstances. 

[Ed. Note.— For other cases, see Towage, Cent Dig. §§ 11-23 ; Dec. Dlg. 
§ 11.*] 

2. Collision (§ 71*) — Fault — Liabilitt op Tug — Injuey to Otheb Vessels. 

A tug started with a tow at night in a strong wlnd, using two hawsers, 
one of which parted after going a short distance. The tug was not in 
fault for attempting the voyage, nor in the use of tho hawser, which was 
apparently sufflclent. After It broke, the captain, in the exercise of hls 
best judgment, chose what appeared from the evldenco to hâve been a 
proper course by allowlng hls tow to fall back Into a sUp, where in the 
darkness in some manner it struck and injured another vessel lying there. 
Eeld, that the handllng of the tug in thls new undertaklng: was the proxl- 
mate cause of the Injury, the rlsk of which the captain assumed in at- 
tempting the maneuver, and that she was Uable therefor. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 101. Dec. Dlg. 
i 71.*] 

In Admîralty. Suit by the Lehigh Valley Transportation Company 
against the steam tug May McGuirl. Decree for libelant. 

•For oth»T cases se* uune topic £ 9 kdmbsb tn Dec. & Am. Digs. 1907 to data, te Rep'r Ind^xn!! 
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Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
of New York City, advocate), for libelant. 
Alexander & Ash, of New York City, for claimant. 

CHATFIELD, District Judge. At the trial of this case upon March 
13, 1914, at the close of the testimony, the following findings of fact 
were stated, with a réservation of détermination as to the proximate 
cause of the accident and the légal responsibility therefor : 

"The tug having gone to Fifty-Second street with the barge Fort Hamllton 
alongslde, and falling to get another barge at that point, took the Fort Hamll- 
ton in tow with two hawsers of 20 fatlioms each to proceed to the North 
River. The wind had been strong enough before leavlng Fifty-Second street 
to put upon the captain the obligation of care in undertaking the trip, and 
also in conslderlng the condition of his equipment It is shown that the wind 
increased greatly as the tug went out of the slip and rounded Pier 1 to start 
up the bay. When off Pler 2 the starboard hawser parted, and the barge was 
Immediately carried against the end of the pler. It Is shown that the port 
hawser was a coinparatively new 7-inch Une and that the hawser that parted 
was a 5%-lnch Une thaï had had some use, but there is no évidence that it 
was not fit for the purpose, except that furnished by the parting, and this 
would seem to hâve been caused rather by the strength of the wind than 
through any defect in the Une. 

"The captain of the tug attempted to let the barge back in the slip south of 
Pler 2 until she could be moored to some boat alongslde, and, according to 
the testimony of the master of the Fort HamUton, she came In contact with 
no other boat untU, having gone to the stem and having retumed to the port 
bow and prepared a Une, he concluded that he could moor the barge to a 
Mallory lighter which was lying alongslde a derrick boat on the north of 
Pier 2. He succeeded in gettlug a Une to the Mallory Ughter, and also a 
stern Une out, and then threw off hls hawser. The tug moved over to the 
slde of the pier, and the Fort Hamllton was drawn in doser at the stern to- 
wards the bow of the Mallory lighter, where it remained during the night. 
The captain of the Fort Hamllton says that, at about the tlme he passed the 
Une to the Mallory lighter, the stern starboard corner struck the Lehighton, 
which was lying outslde of another boat on the south side of Pier 2. The cap- 
tain of the Lehighton places the point of contact on the starboard slde of the 
Lehighton just forward of the stem corner. It appears that, after holding 
some conversation with the captain of the tug about loosenlng hls Unes and 
moving further up the pier, he found about 18 Inches space between hls bow 
»nd the stern of the Standard OU boat. He could shove hls boat only that 
distance, but later the bow of the Lehighton was chafed or injured somewhat 
by contact with the Standard OU boat. 

"It would appear that the Fort Hamllton dld not corne in contact agaln 
with the Lehighton after the first blow, and the subséquent Injury was proba- 
bly the resuit of the waves. If the Lehighton had been brought too close to 
the Standard OU boat. The place of the injury on the slde of the Lehighton 
would seem to be more accurately flxed by her captain than by the impression 
of the captain of the Fort Hamllton as to where he struck her, inasmuch as 
he was at the other end of the Fort Hamllton at the tlme. Those questions 
of fact are immaterlal, because the main faets are not in dispute. 

"Mr. Jones: I think that damage on the bow of the Lehighton was in- 
signlflcant, if any at ail. 

"Mr. Alexander: The Unes between the Fort Hamllton and the Mallory 
boat were made fast before the hawser was cast off. 

"The Court: This case présents the unusual situation of an accident which, 
from the standpoint of the libelant, Is entirely within the doctrine of res Ipsa 
loqultur. The libelant was where he had a right to be, and dld nothlng 
whatever which In any way led up to or Induced the accident. The burden 
of explaining the injury and the circumstances from which the Injury arose 
was thrown upon the claimant. So far as the parting of the hawser is con- 
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cerned, there Is no évidence to IMicate négligence, and the severlty of the 
storm was not such as to make the tug at fault for atteœpting the voyage. 
Until tlie Fort Hamilton struck tbe end of the pier, the situation would seem 
to be that produced by inévitable accident. And if the question were that of 
injury to the pier, or to the Fort Hamilton, then the doctrine of inévitable 
accident would directly apply. But from that time on the captain of the 
McGuirl had to choose betvveen allowing hls barge to be wrecked and causlng 
other damage. In attemptlng to pursue the best course possible, he chose 
that which, according to the évidence and from the facts, was the proper 
thing to do, namely, to moor his barge inside of the slip, and he thereby un- 
dertook the rlsk involved in making the landing, in préférence to the risk 
which the choice of another course would hâve involved. 

"I think, therefore, that the question which Is presented Is one of fact, as 
to what was the proximate cause of tlie accident, and it is évident that the 
proximate cause was the action of the captain in undertaking to let the boat 
drop back in the slip in his then condition, rather than the breaking of the 
hawser. 

"The question in the case, then, Is whether the Ubelant can recover for an 
injury of the nature shown in a case where the doctrine of res ipsa loquitur 
applies, when that injury was inlllcted by some one who. In a tlme of dan- 
ger, chooses, with proper exercise of judgment, the lesser danger to avoid a 
greater. 

"And the second question is whether, under such clrcumstances, he Is re- 
sponslble for the injurj' inflicted, and which he could not but know would be 
inflicted in the ordinary course of eveuts. 

"Mr. Jones : So far as I can recall, the weather when they left Fifty-Second 
Street was the same ; It was blowing a heavy gale. 

"The Court: They were responsible for going out. Briefs to be submltted 
on the question outlined." 

Briefs hâve now been submitted, and the matter will be determined 
as follows: 

[ 1 ] Counsel for libelant hâve urged f urther the charge of fault on 
the part of the tug for undertaking the voyage from Fifty-Second 
Street to the Hudson river against such a wind as was prevaiUng at the 
time. The pier at Fifty-Second street is very close to Piers 1 and 2 
of the Bush's Docks, and the time elapsing after the boat left the pier 
and up to the point of accident must hâve been so short that the weather 
conditions generally were observable when the voyage was undertaken. 
No squall or hurricane has been shown of such magnitude and sud- 
denness as to relieve the liability of the tug from the risks to be expect- 
ed in a strong wind. S'udden strains and puflfs of wind, or from 
changes of direction on the part of the tug, were to be anticipated. The 
tug was therefore liable for any risk which it should hâve considered, 
but did not. The Merida, 210 Fed. 440. 127 C. C. A. 172 : The C. P. 
Raymond (D. C.) 2(> Fed. 281 ; The Young America (D. C.) 25 Fed. 
207; Christie & Lowe v. Fane S. S. Co., 159 Fed. 648, 86 C. C. A. 
516; The Bordentown (D. C.) 40 Fed. 682; The Victoria (D. C.) 79 
Fed. 122; The Nânnie Lamberton (D. C.) 79 Fed. 121. 

The finding of fact by the court, on the trial, that the tug was not 
at fault in attempting the voyage, and was not négligent in inspecting 
or using the substantially new hawsers with which the towing was 
donc, disposes of this matter. 

[2] The libel, however, charges that the tug was at fault (1) in fail- 
ing to keep the tow clear of the barge ; (2) in attempting to moor the 
tow in a dangerous position too near the barge ; (3) in f ailing to take 
any measures to protect the canal boat after its danger was realized; 
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and (4) a gênerai charge of incompetency on the part of those handling 
the tug. 

The case on the charges of fault présents a most unusual point of 
law. As was indicated in the statement of facts, the doctrine of res 
ipsa loquitur is presented in a singularly simple manner by the facts 
that a boat lying at anchor was injured through the movement of an- 
other boat in tow, and that this injury was inflicted in a place where the 
mère infliction of injury f rom a moving boat would furnish a presump- 
tion of négligence, with the conditions of weather and darkness under 
which the maneuver was being conducted by the tug. 

As has been pointed out by the claimant, however, the doctrine of res 
ipsa loquitur créâtes only a presumption of négligence. In this case 
the évidence has set forth ail the facts, and the presumption gives way 
to actual détermination as to the légal liability of the claimant. 

The claimant has presented a long list of authorities, beginning with 
the celebrated Squib Case (Scott v. Shepard, 2 Wm. Blackstone, 892), 
and has prefaced its mémorandum by the statement that no case ex- 
actly similar to the présent has been found by search of the authori- 
ties. In the Squib Case, the responsibility for négligence was carried 
back from man to man, who acted under the doctrine of self-preserva- 
tion or involuntary effort to avoid injury, until liability was placed 
alone upon the man who carelessly lighted and threw the squib in a 
place where it was likely to cause injury. See, also, Insurance Co. v. 
Tweed, 74 U. S. (7 Wall.) 44, 19 L. Ed. 65 ; Milwaukee & St. Paul 
Ry. Co. V. Kellogg, 94 U. S. 469, 24 L. Ed. 256; Scheffer v. Railroad 
Co., 105 U. S. 249, 26 L. Ed. 1070. 

In Insurance Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395, the limita- 
tion or further application of the doctrine of "proximate cause" is 
stated in fixing the liability for the accident. The court says : 

"The proximate cause, as we hâve seen, is the dominant cause, not the 
one which Is Incidental to that cause, its mère instrument, though the latter 
may be nearest In place and time to the loss. In Milwaukee & St. Paul Kail- 
way Co. V. Kellogg, 94 TJ. S. 469 [24 L. Ed. 256] we sald, in consldering what 
is Oie proximate and what the remote cause of an injury : 'The Inquiry must 
always be whether there was any Intermedlate cause, disconnected from the 
primary fault, and self-operating, which produced the injury.' In the présent 
case, the burnlng of the City Hall and the spread of the fire afterwards was 
not a new and indepenflent cause of loss. On the contrary, it was an inci- 
dent, a necessary incident and conséquence, of the hostile rebel attack on 
the town — a military necessity caused by the attack. It was one of a con- 
tinuons chaln of events brought Into being by the usurped military power — 
events so Unked together as to form one continuons whole. The case is, there- 
fore, clearly withln the doctrine asserted by Emerlgon, and held In Butler v. 
Wildman, and in the other cases we hâve clted. Hence it must be concluded 
that the fire which destroyed the plalntlffs' property took place by means of 
an invasion, or military or usurped power, and that It was excepted from the 
risk undertaken by the insurers." 

This is cited with approval in The G. R. Booth, 171 U. S. 450, 19 
Sup. Ct. 9, 43 L. Ed. 234. In Nield v. London & Northwestern Ry. Co., 
L. R. 10 Ex. 4, and in The John Perkins, Fed. Cas. No. 7,360, it was 
held that attempts to prevent injury to one's own property or person 
were not themselves négligence, and that the proximate cause, as in 
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the Squib Case, was the original action or circumstances making pro- 
tection necessary. 

In The John Perkins, supra, the damage complained of was the loss 
of a cable and anchor, which had to be abandoned in order to save 
the vessel f rom a drifting vessel, which had itself suffered an accident, 
apparently without fault on its own part. 

But ull thèse cases emphasize the différences of fact presented in 
the case at bar. Hère an accident occurred which in effect put the 
tug and the barge in péril. The tug, at the risk of parting the re- 
tnaining hawser, and of losing its barge, or being cast ashore itself, 
could hâve endeavored to proceed against the storra, or to repair the 
damage, or work out of the situation in some other way. If unable to 
do anything, the tug or barge might actually hâve gone adrift. But 
this did not occur. A new voyage — that is, a maneuver which the tug 
thought would allow her to saf ely land her barge and seek protection — 
was undertaken, namely, to take the boat through the Gap into the 
Erie Basin. The tugboat captain was not merely avoiding accident, 
or acting under the stress of circumstances, from which accident in- 
evitably resulted. He had the opportunity to détermine what was the 
best thing to do. He chose to undertake a new and smaller risk of 
property loss, rather than to face the greater one which existed outside 
of the Gap. It is as if the driver of an automobile or team, having 
suffered some unavoidable accident, and realizing that the team or ma- 
chine would be damaged, chose rather to smash into a fence, and then 
should object to restoring the fence, after thereby saving himself great 
loss. 

The case is not that of a fire engine suddenly confronted with the 
emergency of killing some one or unavoidably destroying property of 
others, and avoiding the great injury by the necessary infliction of 
smaller damage. It must be held that the captain of the tugboat, from 
proper motives, had the opportunity and did choose to run the risk of 
whatever injury he might inflict in attempting to save his boat, by the 
trip into the Gap, rather than by running the risk of losing the boat by 
proceeding to some other point. 

The proximate cause, therefore, of this accident, was the handling 
of the beat by the captain of the tug, in an attempt to take it into the 
Gap in the dark, and under the circumstances shown. There is nothing 
to indicate that the captain could not hâve raised some kind of an 
alarm, or ascertained the positions of the vessels near which, or along- 
side of which, he was going to moor the barge. The storm and his 
danger were not sufficient to make it impossible, inside of the Gap, 
for him to use précautions. On the contrary, he seems to hâve assum- 
ed that he could allow the boat to be dropped back into the Gap on 
one hawser, and to bump along against the boats which he knew would 
be lying there, until she happened upon a position where she could be 
moored. This was négligence sufficient to impose upon the tug respon- 
sibility for the damage donc. This damage may hâve been much less 
than what would hâve occurred otherwise, and, if so, the responsibil- 
ity should be willingly accepted by the tug, which was saved from the 
apparently much greater loss. 

The libelant may hâve a decree. 
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In re BALLOTJ. 
(District Court, B. D. Kentucky. August 8, 1914.) 

No. 241. 

1. Corporations {% 448*) — Liability on Contracts of Peomotebs — Ratotca- 

TION. 

Whlle a corporation Is not bound by the contracts of its promoters If 
nothing more appears, where, after its organlzation, it adopts such con- 
tract, it is bound thereby, and it does so adopt it by accepting tlie beneflts 
thereof. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1709, 1789- 
1792; Dec. Dig. § 448.*] 

2. Corporations (S 88*) — Stock Subscbiptions — Patment in Services. 

Services performed in procuring a lease for a corporation, subsequently 

assigned to it, under an agreenient by tlie promoters of tlie corporation 

to liave stock issued in payment for such, services, were tlie équivalent 

'of cash vclthln a statute prohibiting the issuance of stock except for cash 

or its équivalent 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 337-364, 
425-428; Dec. Dig. § 88.*] 

3. Bankbuptcy (§ 225*) — Collection or Assets — Summaey Peoceedingb — 

Evidence. 

In a proceeding before a référée in bankruptcy to compel the delivery 
of property by a third person to the trustée, it was irregular to receive 
and hear the évidence before the trustee's pétition was flled and the rule 
Or show cause order to the thlrd person issued. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 384; Dec. 
i 225.*] 

4. Bankruptcy (§ 225*) — Collection or Assets — Summaby Pboceedings — 

Parties. 

A summary proceeding by a trustée In bankruptcy to compel the issu- 
ance of stock pursuant to an agreement by the promoters of a corpora- 
tion, adopted by the corporation, to issue stock to the bankrupt in pay- 
ment for services, should hâve been against the corporation and not 
agalnst the promoters alone. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 384; Dec. 
Dig. §225.*] 

5. Bankruptcy (§ 224*) — Collection of Assets — Summaey Pboceedings — 

When Maintainable. 

A référée in bankruptcy had no jurisdiction of a summary proceeding 
to compel a corporation to issue stock to the trustée pursuant to an agree- 
ment by Its promoters to hâve stock issued to the bankrupt in payment 
for services, as such a proceeding Is proper only to efCect the transfer of 
the physical possession of property from the bankrupt or a third person 
to the trustée, and not to collect a debt or enforce performance of a con- 
tract and the bankrupt was not the owner of anythlng capable of physi- 
cal possession. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 383 ; Dec. 
Dig. § 224.*] 

6.' Bankruptcy (§ 228*) — Collection of Assets — Summaey Proceedings — 
Eeview — Questions Reviewable. 

In a summary proceeding before a référée in bankruptcy to enforce 
performance of a contract between the bankrupt and a thlrd party, It 

*For otber cases see same toplc & S numbeb In Dec. & Âm. Dlgs. 1907 to date, & Bep'r Indexes 
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was not too late to question the referee's jurisaicOon on a pétition to 
review hls order. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 387; Dec 
Dig. § 228.*] 

T. Corporations (§ 98*) — Mandamus (§ 126*) — Stock — Refusax to Issue— 
Remkdies. 

Where a corporation wroiigfully refuses to Issue a certiflcate of stock 
which it has the power and Is under an obligation to issue, tlie paity en- 
titled tbereto niay compel its issuance by mandamus. sue lu equity for 
spécifie performance, sue in damages for tlie breach of a contract, or 
treat the refusai as a conversion of the stock and sue in trover for dam- 
ages. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 436-443; 
Dec. Dig. § 98;* Mandamus, Cent. Dig. § 261; Dec. Dig. § 126.*] 

8. Bankruptcy (§ 29.3*) — Actions bt Trustée — Jueisdiction. 

Under Bankruptcy Act, July 1, 1898, c. 541, § 23b, 30 Stat 552 (U. S. 
Comp. St. 1901, p. 3431) provlding tliat suits by the trustée shall only 
be brought or prosecuted in the courts where the bankrupt might hâve 
bronght or prosecuted them, unless by consent of the proposed défendant, 
a suit to enforce performance of a contract by a corporation to issue stock 
to the bankrupt could not be brought in a United States district court 
unless the défendant consented, or unless diverslty of cltlzenshlp existed 
between the bankrupt and the défendant, and the amount in controversy 
exceeded $3,000. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. Il 411, 417; 
Dec. Dig. I 293.*] 

9. Bankruptcy (§ 224*) — Actions by Trustée — Jurisdiction. 

Bankruptcy Act, July 1, 1898, c. 541, § 23b, 30 Stat. 552 (U. S. Comp. 
St. 1901, p. 3431), authorlzing sults by a trustée to be brought In the 
courts where the bankrupt might hâve brought them, does not author- 
Ize the bringing of such suits in the district court slttlng in bankruptcy, 
and hence does not give a référée in bankruptcy jurisdiction of an ac- 
tion to collect a debt or suit to enforce spécifie performance of a contract. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 3S3; Dec. 
Dig. § 224.*] 

10. Bankruptcy (§ 224*) — Actions by Trustée — Jurisdiction. 

A référée in bankruptcy, havlng no jurisdiction of a suit by the trus- 
tée to enforce spécifie performance of a contract between tlie bankrupt 
and a third party, acquired no jurisdiction by the consent of the third 
party. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 383; Dec. 
Dig. § 224.»] 

In Bankruptcy. In the matter of W. R. Ballou, bankrupt. On pé- 
tition by the Pineville Coal Company and others for review of an order 
of the référée. Reversed, with directions. 

W. F. Hall, of Harlan, Ky., and William Low, of Pineville, Ky., foi 
petitioners. 

N. R. Patterson, of Pineville, Ky., for trustée. 

COCHRAN, District Judge. This cause is before me on a pétition 
for review filed by the Pineville Coal Company, and R. W. Creech, 
Grant Mason and R. E. Lawson, président, vice président and secre- 
tary and treasurer, respectively, of that corporation, complaining of an 
order of the référée directing them to exécute and deliver $2,000 in 

•For otber cases see same toplc £ S nttmbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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Stock of the corporation to the trustée in bankruptcy. This order was 
made in a summarjr j)roceeding begun by a pétition filed with the réf- 
érée by the trustée, and a rule or show cause order issued thereon, and 
was entered after hearing had on the rule or show cause order. The 
f orm of the order is to exécute and dehver $2,000 in stock of the capital 
stock of the corporation and, in so being, it followed the form of the 
trustee's pétition, pursuant to which it was made. Of course what was 
meant was that the parties named in the order should exécute and de- 
liver to the trustée a certificate for $2,000 of stock or shares of stock. 
Stock or shares of stock in a corporation are intangible and incapable 
of manual delivery. The certificate which is the évidence of owner- 
ship of stock is capable of such delivery. 2 Clark & Marshall, Corpora- 
tions, p. 1142. 

The trustee's pétition is very gênerai in its allégations. It merely 
sets forth that the bankrupt was the owner and entitled to the posses- 
sion of the stock, and that the petitioners were withholding it from him. 
No attempt was made to state the facts constituting such ownership, 
and it is not certain that the facts as developed by the évidence did con- 
stitute the bankrupt the owner of the stock at the time of the filing of 
the pétition in bankruptcy, taking them to be as the trustée would hâve 
them. It is possible that he had no more than a right to the stock. 
Those facts, so taking them, are thèse : Prior to the incorporation of 
the corporate petitioner the petitioners Lawson, Mason, and one Stalls- 
worth, who were its promotors and incorporators, entered into a con- 
tract with the bankrupt, whereby they agreed that if he would assist 
them in procuring from W. F. Hall a mine lease of certain coal lands 
in Harlan county in this district for the corporate petitioner it would, 
after its incorporation and organization, give him $2,000 of its capital 
stock. Pursuant to this contract the bankrupt assisted those persons 
in procuring such a lease to them, and thereafter they caused the cor- 
porate petitioner to be incorporated and organized and assigned the 
lease to it. The référée f ound such to be the facts from the évidence 
before him. He further found that the petitioners did not really dis- 
pute the bankrupt's right to the certificate, and withheld it that it 
might turn it over to him at his pleasure. The évidence and the at- 
titude of the bankrupt and the petitioners before the référée strongly 
favored thèse findings. 

[1,2] Seemingly but two grounds were urged why the référée 
should not make the order. One was that the corporate petitioner was 
a Tennessee corporation, and by the laws of that state no stock can be 
issued except for cash or its équivalent. The other was that the cor- 
poration was not bound by the contract of its promoters and incorpo- 
rators. The latter ground seems to hâve been mainly insisted on. It 
is true that a corporation, nothing more appearing, is not bound by 
the contract of its promoters. But if a corporation after it is organized 
adopts such a contract, it is bound thereby and, if it accepts the benefits 
of the contract, it thereby adopts it. 1 Clark & Marshall on Corpora- 
tions, pp. 302, 306, 310. And services so rendered are the équivalent 
of cash. 

[3, 4] In their pétition for review, and on the hearing thereof before 
me, the petitioners question the jurisdiction of the référée to hear and 
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détermine a summary proceeding against them to compel them to issue 
and deliver the certificate of stock to tiie trustée. No such question 
was raised before the référée. The petitioners contented themselves 
with contesting on the merits the trustee's right to the issual of the 
stock. It is urged on behalf of the trustée that it is now too late to 
raise the question of jurisdiction, and that if it is not, the référée had 
jurisdiction, because the respondent's position was not really adverse 
to the trustée, but seemingly so only, in that it was acting in cahoot 
with him and took that position in order to save the stock for the bank- 
rupt. Assuming that the référée had jurisdiction, there were serious 
irregularities in the proceeding before him. The évidence was intro- 
duced and heard before the pétition of the trustée was filed and the 
rule or show cause order was issued. Just how its taking came about 
does not appear. Evidence in a case should be taken not before it is 
begun, but after it is begun and the issues are made up. Then, as be- 
gun, the proceeding was against the individual petitioners only. If 
proper at ail, it should hâve been against the corporate petitioner only, 
as it alone was under any obligation to issue the certiiicate. But prob- 
ably thèse irregularities were waived. The corporate petitioners, as 
well as the individual petitioners, responded to the rule or show cause 
order, thereby making itself a party to the proceeding, and it thereafter 
contested the trustee's right to the relief sought." It appeared at the 
hearing of the évidence taken before the beginning of the proceeding, 
and made no objection to the use of the évidence thus taken on the 
hearing and disposition thereof . 

[5, 6] I am, however, clear that the référée had no jurisdiction of 
the proceeding, and that it is not now too late to raise the question. 
This was not a case for a summary proceeding. A summary pro- 
ceeding is proper only to effect the transfer of the physical possession 
of property from the bankrupt or a third person to the trustée. It is 
not proper to enforce the performance by a third person of a contract 
with the bankrupt. An undisputed debt due the bankrupt cannot be 
collected by a summary proceeding. It can only be collected by an in- 
dependent suit brought by the trustée against the debtor in a court of 
compétent jurisdiction. In the following cases summary proceedings 
hâve been upheld by the Suprême Court, to wit: White v. Schloerb, 
178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183 ; Bryant v. Bernheimer, 
181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814; Mueller v. Nugent, 184 
U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405 ; Qarke v. Larramore, 188 U. 
S. 486, 23 Sup. Ct. 363, 47 L. Ed. 555; Babbitt v. Dutcher, 216 U. 
S. 202, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969. In each of 
thèse cases the relief sought and obtained by the summary proceeding 
was the transfer of the physical possession of certain property of the 
bankrupt from a third person to the trustée. No instance can be 
found, I dare say, where the payment of a debt due or the spécifie 
performance of a contract with the bankrupt has been enforced in any 
such way. 

In this case neither one of the petitioners had the physical possession 
of any property of the bankrupt. The bankrupt had nothing capable 
of physical possession. Ail he had was the right to hâve a certificate 
for $2,000 of stock issued to him by the corporate petitioner. That 
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right grew out of the contract of the promoters and incorporators of 
the corporate petitioner with him and its adoption of that contract 
by accepting the benefits thereof. And his remedy and that of the 
trustée to compel the issue of the certificate, apart from mandamus, 
was by a suit in equity for spécifie performance. 

* [7] In 2 Clark & Marshall on Corporations, p. 1336, the remédies 
of one who is entitled to the issue of a certificate of stock, upon re- 
fusai to issue it, are thus set f orth : 

"By the weight of aiithority if a corporation wrongfully refuses to issue a 
proper certificats of stock when It has the power and is under an obligation 
to Issue the same, mandamus wlll lie to compel It to do so. Or It may be 
compelled to do so by a suit In equity for spécifie performance of its ex- 
press or> Implied contract, or instead of suing to compel the issuance and de- 
livery of a certificate, tlie party may malntain against the corporation an ac- 
tion of assumpsit on its express or implied contract, to recover damages for 
the breach thereof, or, if he has title to the stocl^, he may treat the refusai 
to deliver a certificate as a conversion of the stocli and malntain an action of 
trover to recover damages." 

[B] The jurisdiction of such a suit is determined by section 23b of 
the bankrupt act. Under that section this court has jurisdiction of 
such a suit with the consent of the corporate petitioner, or if the bank- 
rupt could hâve brought it herein had not bankruptcy ensued, i. e., if 
diversity of citizenship existed between him and the corporate petition- 
er and the amount in controversy was in excess of $3,000. Otherwise 
it can only be brought in the state court. 

[9] But though such a suit can be brought in this court with the con- 
sent of the corporate petitioner, it cannot be brought before the référée 
with such consent. The jurisdiction conferred by that section on the 
district courts cannot be exercised by the référée. Possibly so far as 
it applies to suits for the recovery of property under section 60, sub- 
division (b), and section 67, subdivision (e), and section 70, subdivision 
(e) it can. If so, it can only be because in those other sections jurisdic- 
tion is expressly conferred on the court of bankruptcy of such suits, 
and the référée can exercise such jurisdiction as a court of bankruptcy 
can. The word "courts" in section 23b does not include a court of 
bankruptcy. In Bardes v. First National Bank of Hawarden, 178 U. 
S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, Mr. Justice Gray said: 

"But the second clause applies both to the District Courts and to the Cir- 
cuit Courts of the United States, as well as to the state courts. This ap- 
pears, not only by the clear words of the tltle of the section, but also by the 
use, in this clause, of the gênerai words, 'the courts,' as contrasted with the 
spécifie words, 'the United States Circuit Courts' in the flrst and in the thlrd 
clauses." 

In so far as it applied to District Courts before the abolition of Cir- 
cuit Courts, it did not apply to them sitting in bankruptcy, and hence it 
had no application to courts of bankruptcy. It f ollows that the référée 
has no jurisdiction of such a suit. It will hardly be maintained that a 
civil action at law to collect an ordinary undisputed debt or a suit in 
equity to enforce a spécifie performance of an undisputed contract 
can be brought and prosecuted before the référée. If, then, the référée 
had no jurisdiction of the only remedy which the trustée had, to wit. 
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an independent suit, a fortiori he did not hâve jurisdiction o£ a remedy 
which he did not hâve, to wit a summary proceeding. 

[10] As then the référée did not hâve jurisdiction of the summary 
proceeding brought and prosecuted before him independently of con- 
sent of the corporate petitioner, he could not acquire jurisdiction with 
its consent. For it is a fundamental principle that parties cannot con- 
fer essential jurisdiction on a court of a controversy, if it does not oth- 
ervirise hâve it. Of course this does not apply v^'here it is expressly pro- 
vided that such jurisdiction may be conferred by consent, which is 
donc by section 23b. But the jurisdiction wfhich under that section can 
be conferred by consent is jurisdiction upon this court not sitting in 
bankruptcy, and not upon the référée. 

Thèse positions seem to me to be so clearly sound that I hâve taken 
no pains to see how far they are supported by the authorities. Pos- 
sibly they find more or less support in the f ollowing cases, to wit : In 
re Teschmacher & Mrazay (D. C.) 127 Fed. 728 ; In re Walsh Bros. 
(D. C.) 163 Fed. 352; Louisville Trust Co. v. Comingor, 184 U. S. 
18, 22 Sup. Ct. 293, 46 L. Ed. 413. 

The order of the référée is reversed, with direction to dismiss the 
proceeding without préjudice to an independent suit. 



In re TOBIAS, GEEENTHAL & MENDELSON. 

Ex parte MOBRIS. 
(District Court, S. D. New York. March, 1914.) 

1. Bankeuptct (§ 242*) — Examination of Bankbtjpt — Pbivilkge — Selp- 

Obimination. 

While a bankrupt Is prlvlleged agalnst self-crimination, the privilège 
merely extends to a suppression, and not to a perversion, of the truth, 
and can only be exercised after a showlng of reasonàble ground to sup- 
pose that answers tô questions put to him woùld be liable to incrlmlnate 
him. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 399-401; 
Dec. Dig. § 242.*] 

2. Bankeuptct (§ 242*7— Ceoss- Examination or Bankeupt. 

Where a bankrupt has filed schedules, he thereby asserts that he bas 
no property other than that specified in the schedules, which is a state- 
ment of fact eoncemlng which he cannot object to legltimate cross-ex- 
aminatlon, so long as it opens the way to no Independent fact, on the 
ground that such cross-examination Is liable to Incriminate him. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 399-401; 
Dec. Dlg. § 242.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Tobias, 
Greenthal & Mendelson. ,On motion of Robert C. Morris, receiver, to 
compel the bankrupt to answer questions on an examination under 
Bankr. Act, § 21a. Motion granted. 

The proceedings were involuntary, but they had gone to adjudica- 
tion, and the bankrupt had filed his schedules, containing, of course, a 
statement of his liabilities and of his property. On the examination he 
declined to answer any questions on the ground that they would in- 
criminate him. 

•For other cases see same toplc & 5 ntimbbk tn Dec. & Am. Dtgs, 1907 to date, & Rep'r Indexes 
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James N. Rosenberg, of New York City, for petitîoner. 
Ralph Wolf, of New York City, for bankrupt. 

HAND, District Judge. [ 1 ] That a bankrupt bas a privilège against 
self-crimination is settled in tbis district. Re Feldstein (D. C. N. Y.) 
4 Am. Bankr. Rep. 321, 103 Fed. 260; Re Kanter & Cohen (D. C. N. 
Y.) 9 Am. Bankr. Rep. 104, 117 Fed. 356. Section 7 (9) of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 
1901, p. 3425]) could be drawn to toU the privilège under Brown v. 
Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819; but as it 
stands I think Counselman v. Hitchcock, 142 U. S. 562, 12 Sup. Ct. 
195, 35 h. Ed. 1110, controls. Mackel v. Rochester (C. C. A. 9th 
Cir.) 4 Am. Bankr. Rep. 1, 102 Fed. 314, 42 C. C. A. 427, not being 
authoritative, I shall not follow it, for the reasons given in Re Walsh 
(D. C. S. D.) 4 Am. Bankr. Rep. 693, 104 Fed. 518. 

[2] However, the privilège is to suppress, not to pervert, the truth; 
and when a bankrupt once files his schedules, he asserts, not only that 
he bas the property mentioned, but that he has no more. Johnson v. 
United States (C. C. A. Ist Cir.) 20 Am. Bankr. Rep. 724, 163 Fed. 
30, 89 C. C. A. 508, 18 L. R. A. (N. S.) 1194. That is a statement of 
fact as much as any other, and it should subject him to ail legitimate 
cross-examination (Wigmore, § 2276), so long as it opens the way to no 
independent fact (Evans v. O'Connor, 174 Mass. 287, 54 N. E. 557, 
75 Am. St. Rep. 316; Low v. Mitchell, 18 Me. 372). Such, at least, 
is the American rule. It is as if the bankrupt had sworn on the exara- 
ination itself : "I bave no property except Whiteacre." He could not 
stop the inquiry with that answer, but would be open to further search 
designed to test the truth. 

United States v. Goldstein (D. C. Va.) 12 Am. Bankr. Rep. 755, 132 
Fed. 789, is an opposite ruling, but not authoritative ; nor, of course, 
is Re Henschel (D. C. N. Y.) 7 Am. Bankr. Rep. 207, the ruling of a 
référée. Schedules, it is true, are not testimony. Ensign v. Penn- 
sylvania, 227 U. S. 592, 30 Am. Bankr. Rep. 408, 33 Sup. Ct. 321, 57 
L. Ed. 658. They are rather in the nature of a pleading (Johnson v. 
United States, supra), but that makes no différence. Sworn alléga- 
tions in a pleading are as much within the reason of the rule as testi- 
mony. They are assertions of fact propounded as true, and intended 
to be the basis of the court's action. 

Moreover, the mère claim of privilège is not enough. Podolin v. 
Lesher Warner D. G. Co. (C. C. A. 3d Cir.) 31 Am. Bankr. Rep. 796, 
210 Fed. 97. There must be some basis for the supposed fear, or the 
court will overrule it. No ground appears hère which justifies the 
bankrupt's assertion of his claim. Even if there was any danger from 
the disclosure of his "personal outside means," he has stated his assets 
in his schedules, and he has waived his right as to that. As to the 
rest, he shows no ground at the présent time to suppose that he will be 
incriminated by answering the other questions. At least, he must in- 
dicate what he f ears the inquiry may discover, and how the answers 
might lead to exposure. He must, moreover, submit to fuU cross-ex- 
amination as to his property. I think the matter had best be taken up 
at the first meeting of creditors before the référée upon the Unes above 
indicated. 
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TOWN OF HANOVER v. BURROUGHS. 

(Circuit Court of Appeals, First Circuit. July 27, 1914.) 

No. 987. 

HioHWAYs (§ 198*) — State Aid — DErECTS — Injubies to Teaveleks — Town- 

SHIP LlABIUTY STATUTES. 

Laws N. H. 1903, c. 54, § 6, provides that no clalm shall accrue against 
the State and no action be maintained against any town in wtiicli a roaa 
is situated on which tlie work of construction is done or repairs made, in 
whole or in part, at tlie expense of tùe state for or on account of any tn- 
jury to persons or property on any such road. Laws N. H. 1905, c. 35, 
§ 1, declared ttiat it was enacted to secure a more uniform System for 
the improvement of main higliways throughout the state by the co-opera- 
tion of municipalities, and provided for the appropriation of money by 
the state for highway construction and repair ; section 8 declaring that 
ail highways withln any clty or town improved by the expenditure of a 
joint fund created by contributions by the municipality in the state should 
thereafter be unaintained by the municipality within which the highway 
was located to the satisfaction of the Governor and Council. Held, that 
where plaintiff was injured by f allure of a town to provide a ralling 
along a dangerous embankment on a road which had been deslgnated as 
a continuons state highway under the act of 1905, and which had been 
repaired and was undergoing repairs at the partial expense of the state, 
It was within the description of Laws N. H. 1903, c. 54, § 6, and the town 
was therefore not llable for the injury. 

[Ed. Note. — For other cases, see Highways, Cent. Dig. §§ 504r-507; Dec. 
Dig. § 198.*] 

In Error to the District Court of the United States for the District 
of New Hampshire ; Clarence Haie, Jndge. 

Action by William A. Burroughs against the Town of Hanover. 
Judgment for plaintiff, and défendant brings error. Reversed and re- 
manded. 

Allen Hollis, of Concord, N. H. (Williams W. Thayer, of Concord, 
N. H., on the brief), for plaintifï in error. 

Henry F. Hollis, of Concord, N. H. (Alexander Murchie and Hollis 
& Murchie, ail of Concord, N. H., on the brief), for défendant in er- 
ror. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. Burroughs, a citizen of Vermont, recov- 
ered judgment in the New Hampshire District against the town of 
Hanover, in that state, for damages sustained by him on June 7, 
1910, while driving on a. highway within that town, because of the ab- 
sence of a railing to safeguard a dangerous embankment adjoining the 
road. Under New Hampshire statutes, as they stood prior to 1903, 
towns were liable for damages to travelers by reason of dangerous em- 
bankménts and defective railings, rendering a highway unsuitable for 
travel thereon. 

The town, seeking hère to reverse the judgment, has not contended 
that there was no évidence to warrant the jury in finding that the 
highway defect existed as alleged, and caused Burroughs' injuries. 

'For other cases se» lama toplo t î numbeb In Bec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
215 F.— 52 
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It contends that, even if thèse were the facts, it cannot lawfully be held 
liable, because this was a "state aid" highway, in process of construc- 
tion under state supervision ; and the statutes of New Hampshire hâve 
not permitted recoveries against towns for injuries to persons or prop- 
erty on such highways since the enactment of section 6 of chapler 
54 of the New Hampshire Laws of 1903. 
This section reads as f oUows : 

"Sec. 6. No daim shall accrue or exlst against the state, and no action be 
■maintalned against any town In wMch a road is situated on which the work 
of construction is done or repairs made, In whole or in part, at the expense 
of the state, for or on account of any injury to person or property on any 
such road; nor shall any indietment or information be malntained against 
any town on account of the condition of such road." 

The town asked the court to rule that it was not liable for the plain- 
tifï's injury under New Hampshire laws, and that on ail the évidence 
the plaintiff could not recover, as matter of law. Of the refusai so 
to rule, and to direct a verdict in its favor upon thèse grounds, it now 
complains as error. 

There is no dispute that the road upon which Burroughs was driv- 
ing when injured was a road on which work of construction was done 
or repairs were made, in part, at the expense of the state, in accordance 
with provisions contained either in the statute referred to or in other 
subséquent state législation. Burroughs dénies, however, that the sec- 
tion quoted, taken in connection with the législation of which it forms 
a part, had the efifect of exonerating the town from the liability in re- 
spect to the highway in question, imposed upon it by the laws of the 
state in force before the above act of 1903. Since 1893, those laws 
had made towns liable for defects of specified kinds, including danger- 
ous embankments and defective railings, rendering their highways un- 
suitable for travel. And from 1786 to 1893 they had been under a 
statutory liability for highway defects, imposed without spécifie re- 
striction. 

It will be necessary, first, to examine briefly the other provisions of 
the act in question and their application at the time of enactment. The 
act is entitled : 

"An act to provide for a more economical and praetlcal expenditure of 
money appropriated by the state for the construction and repair of highways." 

It contains 28 sections. Section 1 commits the gênerai supervision, 
control, and direction of the business to which the act relates to the 
Governor and Council. Section 2 constitutes the counties of Coos, 
Carroll, and Grafton, a district for the purposes of the act (Hanover 
is in Grafton county). Section 3 provides that such appropriations and 
expenditures for construction and improvement of highways within 
this district, as may be made on the part of the state, shall be made 
with référence to a System of continuous ways adopted and constructed 
to facilitate and increase public travel to and from the mountain and 
lake région in the district. Section 4 provides for the taking and ap- 
propriation by the Governor and Council, for the purposes of the act, 
of public highways then in use as such, being in the routes hereinafter 
specified, for construction, repair, and maintenance, providing also 
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that no liability against the state or any town shall be created, nor any 
compensation become due for property rights or interests taken with- 
in the limits of highways so taken. Section 5 désignâtes certain roads 
within the district established by section 2, provides that they shall be 
state highways and be constructed and maintained by the state, upon 
acquirement by assignment or appropriation of the right of way for 
them from owners of unappropnated lands over which they may pass, 
and désignâtes the procédure for such appropriation. Then foilows 
section 6 as above quoted. 

Sections 7-23 of the act may be more briefly referred to. Sections 
7-12, inclusive, require construction and repair work by the state on 
the highways and roads aforesaid to be done by contract after com- 
pétitive bids, under the supervision of a civil engineer to be designat- 
ed for the district by the Governor and Council, authorize the Governor 
and Council to act without compétitive bids in case of emergencies, im- 
pose duties of inspection upon said engineer, fix his compensation, 
and authorize division of the roads mentioned in the act into sections 
or groups, if required for the purposes of efficiency and economy. 
Sections 13-19 provide for the location of a new highway within the 
district from the base of Mt. Washington to a point in Francohia. Sec- 
tion 20 provides that : 

"No claim shall accrue, or exlst, and no action shall be maintained against 
any town through which (the new highway above mentioned) * * « shall 
pass, nor shall any Indlctment or Information be maintained against any 
town on account of the condition of said road." 

Section 21 provides, upon terms like those of section 4, for the 
taking and appropriation of existing roads and highways then in use 
as public highways within the route selected for the above new high- 
way. Sections 22 and 23, provide money to pay indebtedness already 
incurred by a commission, previously appointed under an act of 1901, 
to lay out and construct a road in said district, called the Jefïerson 
Notch road, and for its improvement according to section 13 and other 
provisions of preceding sections. 

Section 24, which is of rather more importance for the purposes of 
the questions hère raised, begins as foilows : 

"Subject to the foregoing provisions and régulations, the following sums 
shall be, and are hereby appropriated for the construction and repalr of the 
highways as hereinafter speclfled, viz." 

Then follow 34 numbered clauses, each appropriating a specified 
sum for a specified road or roads. The appropriation in clause (1) is 
for completion of the Jefïerson Notch road, and for construction of 
parts of the new highway provided for in sections 13-19. That in (2) 
is for construction, changing, and repairs of a highway in Dixville 
Notch, in continuation of work begun under a former act passed in 
1901. That in (3) is for construction of a road in Errol "provided oth- 
er parties shall contribute [a specified sum] for the same purpose." 
That in (4) is for construction and repair of a road in Woodstock, be- 
gun under a prior state appropriation, but not completed. That in 
(5) is for repairs pi a highway lately built by the state in Whitefield 
and Dalton. That in (6) is for repairs of highways generally, in Dix- 
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ville. Those in clauses (7)-(15), inclusive, are each for repaîrs of spec- 
ified roads in a specified town, location, or grant. That in (16) is 
for repairs of a state road in Moultonborough. Those in (17)-(31), 
inclusive, are each for repairs of a specified road in a specified town. 
That in (32) is for repairs of the roads generally, in Albany. That in 
(33) is for construction of a road in Bartlett, provided the town and 
other parties furnish an equal sum, the town thereafter to maintain 
the road. That in (34) is for construction of a road in Benton, pro- 
vided the town and other parties contribute an equal sum. 

Sections 25 and 26 contain provisions not material for the présent 
purpose. 

Section 27, subject to the provisions of sections 1-12, inclusive, so 
far as applicable to the localities and subjects, makes five appropria- 
tions, also in numbered clauses, for "the construction and repairs of 
the highways hereinafter specified, outside the district named in sec- 
tion 2," "which highways do, now, or will when constructed, lead to, 
or from, public waters." (1) is for an existing state road in Newton 
and Kingston. (2) is for another state road in Temple and Peterbor- 
ough. (3) is for construction and extension of a new road in Sunapee, 
provided the town appropriâtes an equal sum. (4) is to aid the town 
of New London in the repairs of a road in that town. (5) is for con- 
struction of a road in Newbury, provided the town appropriâtes an 
equal sum. 

Finally, section 28 repeals ail inconsistent acts, and parts of acts, 
and provides that the présent act take effect upon its passage. 

With regard to the provisions of the above act, it is significant for 
the purposes of the présent inquiry : 

First, that while state expenditure on any road in the district es- 
tablished is to be with référence to the System of continuous highways, 
and while every road mentioned in the first 26 sections (whether a 
state road made such by the act, or ref erred to as already a state road, 
or a town road designated for repairs or construction) is a road within 
the district, there are no provisions confining the contemplated System 
within the limits of the district. 

Second, that the first 26 sections put under state control and super- 
vision, not only every state road within the district for which state mon- 
ey is appropriated for repairs or construction, but also a great many 
town roads within the district, being those the construction or repair 
whereof is provided for, in whole or in part, at the expense of the state. 
Thus, in Dixville and Albany (clauses 6, 32, § 24), the state money is 
to be spent on the town roads genei'àlly, neither town being required 
to contribute ; in each of the more than 20 towns named in clauses (7- 
15), (17-31), it is to be spent on a specified town road, and without re- 
quiring the town to contribute. In Errol, Bartlett, and Benton (clauses 
3, 33, 34) it is to be spent on specified town roads, on condition that the 
town or other parties contribute, and Bartlett is also to keep the con- 
structed road in repair. 

Lastly, that expenditure of state money is also authorized outside 
the district (section 27), but under the same state supervision and con- 
trol, in construction of two of the five roads designated, which are al- 
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ready state roads (clauses 1, 2), in construction of the two roads desig- 
nated in Sunapee and Newbury, respectively (clauses 3, 5), each of 
those towns to contribute, and in construction of a designated town 
road in New London (clause 4), this expenditure being expressly "to 
aid the town of New London." 

We see no sufficient justification, in view of the above f eatures of the 
act, for taking the above-quoted language of section 6 in any sensé 
more restricted than the words used express, according to their natural 
and usual significance. 

For injuries on state roads whoUy paid for and controlled by the 
state, though of course lying within town limits, it was obviously just 
and natural to provide expressly that there should be no claim upon the 
state, and that no town should be liable. And if the state was to take 
control of the construction and repair of so many town roads, and 
spend its money to make or keep them, it was equally just and natural 
to provide expressly against the accruing of claims against the state 
for injuries upon such town roads. The Législature, in the same sec- 
tion, and in express language, which taken by itself admits of no other 
construction, has also forbidden the maintenance of actions for in- 
juries upon such town roads, against the towns wherein they lie. We 
think the conclusion unavoidable that it meant no less than it there said. 

Towns were liable for injuries from certain kinds of highway de- 
fects, according to the législation then in force, if the injury was sus- 
tained "upon any highway" within their limits. It will not be denied 
that section 6 made an effectuai exception as to state highways within 
their limits. The reason for making the exception can only hâve been 
that a town could not justly be held liable for defects in a road never 
within its control, or removed from its control by the state under légis- 
lative authority, so as to leave no duty of keeping the road in condition 
upon it, or of providing the money therefor. The reasons which may 
be supposed to hâve prompted an exonération of towns from liability 
for highway defects on state-aided roads within their limits obviously 
differ only in degree. Though such a road remains a town road, be- 
cause the town is no longer to hâve the same control of its mainte- 
nance, or of the money spent thereon, as in the case of its other roads, it 
ought not to remain under the same responsibility for its condition. 
The responsibility, like the control, ought to be at least divided with 
the state, if either was to be liable. The extent to which responsibility 
should be removed from the towns was for the Législature to décide, 
and it may well hâve preferred to eliminate the questions involved in 
any attempt to détermine the précise limits of the responsibility to re- 
main upon the towns, under the new System, by removing the responsi- 
bility altogether. 

Thèse considérations prevent us from yielding to the arguments in 
favor of a narrower construction of section 6. It is urged o« Bur- 
roughs' behalf that the position of section 6, between two sections deal- 
ing only with state roads, not with state-aided roads, the express 
exemption of the towns concerned from liability in respect of the new 
Mt. Washington-Franconia road, contained in section 20 above quoted, 
and the express provision of section 27, bringing the roads outside the 
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district named in that section within the provisions of sections 1-12; . 
and thus within section 6, forbid the supposition that the législative 
intent was to make the exemption of the towns gênerai as to state-aided 
roads within them, and require the conclusion that state roads only 
were meant. We do not find thèse considérations strong enough to 
warrant such a conclusion. S'till less persuasive do we find tlie sug- 
gestions : (1) That the synoptical headings of the dififerent sections of 
the act printed in order after the title, and repeated in tlie niargin 
opposite the respective sections, amount to a contemporancous con- 
struction of the act, and fail to attribute to section 6 the construction 
which we hâve thought its plain meaning ; (2) that section 6 would hâve 
been a complète défense in Gates v. Milan, 76 N. H. 135, 80 Atl. 39, 
35 L. R. A. (N. S.) 599, but is not referred to in that case. The de- 
fendant town had in the case another complète défense. It is said that 
such a construction of section 6 must lead to inconvenience and in- 
justice, in view of the large proportion of town roads which hâve be- 
come state-aid roads ; but we think the Législature might well hâve be- 
lieved no less injustice likely to foUow if the towns were left still liable 
for def ects in their roads caused or permitted by persons not acting 
under their authority or control. 

If, therefore, Burroughs' injuries had been sustained on a road for 
which the above act provided any state aid, we should hâve regarded 
the town as exonerated by section 6. But the road whereon he was 
injured, though within the district which that act established, was 
not a road anywhere mentioned in the act; and the next inquiry is 
whether or not it had been brought within the provisions of section 6 - 
by the subséquent enactments before his accident. 

Within a month after the approval of the above act, the same Légis- 
lature passed chapter 133 of the Laws of 1903, "providing for a state 
System of highway construction and improvement, and for the ap- 
pointment of highway engineers." Under this act (sections 4, 6, 7) 
engineers appointed by the Governor and Council were to prépare a 
map of — 

"a System of continuous main hlghways which shall Include every town In, 
the state, and indlcate the highway connections and relations of such towns 
with each other and with the System or lines of continuous main hlghways to 
be outUned as aforesald." 

From thèse maps the engineers were to prépare plans, under the di- 
rection of the Governor and Council — 

"for the future construction and Improvement of hlghways by state aid or 
state control, elther with or wlthout co-operation of the towns or clties." 

The Governor and Council were then to prépare a bill for submis- 
sion to the next gênerai court, which, besides detailed provisions for in- 
augurating a system of state work and control in the future construc- 
tion and repair of local and state highways, should also — 

"hâve provisions governing the administration of that business as far as It 
may be assumed by the state, and shall deslgnate the method by which the 
funds necessary for carrying out the provisions of the proposed act shall be 
provided, whether entirely by the state, whether in part by the state and in • 
paît by the towns, whether by current asaessment and appropriation, whether 
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by Issuance of bonds, or whether such fonds shall be suppiled otherwlse than 
by the methods above Indlcated." 

They were also to prépare and submit to the next gênerai court a 
State highway law, whereby state aid to municipalities on account of 
spécial necessities, as well as state work on highways to be donc in- 
dependently of the local authorities, should be governed by gênerai 
statutes adapted to the requirements of ail localities in the state. Noth- 
ing enacted by chapter 133 was to repeai or modify any of the provi- 
sions of chapter 54, except as to the appointment of highway engineers 
to act within the district which chapter 54 established. 

Next came chapter 35 of the Laws of 1905, section 1 whereof dé- 
clares the object of the act to be — 

"to secure a inore uniform System for the improvement of main highways 
throughout the state, by the co-operation of the municipalities aud the state 
in providing means therefor, and for the more efficient and economical ex- 
penditure of moneys appropriated for highway construction and repair, the 
prlmaiy object being to secure an improvement of the liighways witliin the 
limits of every town in the state." 

The act then vested the gênerai control and supervision of the busi- 
ness to which it relates in the Governor and Council, "so far as the 
state is concerned," and in the local authorities having charge of high- 
way expenditures, so far as the différent municipalities are concerned, 
and in the county commissioners, so far as unincorporated towns or 
places are concerned. Municipalities were directed to set apart certain 
percentages of their valuations, to be used for permanent improvement 
of their main highways, under the advice of the state engineer. Any 
municipality desiring state aid for permanent improvement of its high- 
ways, in addition to improvements provided for by the amounts so set 
apart was to obtain it by setting apart a further sum equal to 50 per 
cent, of the obligatory amount, and making an application for state 
aid, with notice that the further sum required as above had been so 
set apart. For each dollar set apart by the municipality a sum ascer- 
tained according to its valuation was to be apportioned by the Gov- 
ernor and Council f rom a state fund, and the latter sum, together with 
the total amount set apart by the municipality, was to be expended as 
a joint fund upon permanent repair of the highways within the mu- 
nicipality, according to detailed provisions in the act. Section 8 pro- 
vided : 

"AU highways within any dty or town Improved by the expendlture of sald 
joint fund shall thereafter be maintained by the dty, town or place within 
which It is loeated, at the expense of the town, and to the satisfaction of the 
Governor and Coundl, and in case any town or place shall neglect to make re- 
pairs ordered by the Governor and Council, such repairs shall be made un- 
der the direction of the Governor and Council, at the expense of the state, 
and the cost thereof shall be added to the state tax for that town or place 
for the next year." 

Appropriations by the state were provided for to secure the perma- 
nent improvement of highways according to the above provisions, and 
so much of the amount thus appropriated as was not required for the 
purposes of the above provisions and the expenses of administering the 
act was to be used for the purposes of certain state highways specifically 
descril>ed in section 11, and for such other state highways as the Gov- 
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ernor and Council should deem best. Section 11 designated as state 
highways certain roads, or parts of roads, not made state highways by 
the earlier acts. Section 12 provides that a certain road between Con- 
way and Ghatham should be treated and regarded as a state road for 
the purposes of maintenance. The act was to take effect upon its 
passage, and ail inconsistent acts, or part of acts, were repealed. 

There was further législation upon the subject in 1907. Chapters 
60, 104, and 139 of the Laws of that year amended or supplemented 
chapter 35 of 1905 in certain particulars not important for the présent 
purposes. The same chapter was still further amended by chapter 155 
of the Laws of 1909, which next followed. The amendments made 
by the latter act do not require spécial référence, except as follows: 
They designated still other roads as state highways, some of the roads 
so designated being outside of the district established in 1903. Seven 
additional sections, 15-21, inclusive, were added. In thèse it was pro- 
vided, in substance, that the Governor and Council should designate 
three continuous highways f rom the Massachusetts Une northerly. The 
third of thèse was to be known as the West Side road, and was to 
extend along the Connecticut and Ammonoosuc Valleys to a point in 
Colebrook, being thus partly within and partly without the district re- 
ferred to. No municipality, through which any of said roads might 
be designated to pass, was to receive state aid for improvements on 
its roads elsewhere than on the designated road, until that road should 
be completed within the limits of the municipality. MunicipaHties able 
to pay half were to receive half the cost of improving such roads with- 
in their Hmits from the state. Such roads were to be maintained at 
the expense of the municipalities within which they might be located, 
and, if any municipality neglected to make repairs ordered by the Gov- 
ernor and Council, they were to be made at the expense of the state, 
and the cost added to the state tax. Like the previous acts, this 
amending act took efïect on its passage and repealed ail prior incon- 
sistent législation. 

There was no further législation upon the subject prior to Bur- 
roughs' accident, which, as has been stated, was in June, 1910. 

The road whereon he was injured had been duly designated on Sep- 
tember 17, 1909, as a part of the West Side road referred to in the 
above act of that year. The highway apportionment of state money 
for the town of Hanover had been, on December 28, 1909, duly fixed at 
$2,444.75, the town having appropriated and set aside the requisite 
amount for state-aid roads within its limits, and having also so notified 
the Governor and Council, with its application for state aid, on Apriî 
29, 1909. On December 22, 1909, the state authorities and the duly 
authorized officers of the town contracted with the Lane Construction 
Company for the grading and construction of a section of road within 
the town, according to spécifications which described said section as — 

"a portion of the so-called West Side road in the town of Hanover, being 
tlie main road from West Lebanon to Lynie, the portion to be Improved being 
as follows: From a point at A, Lebanoii-Hanover Line to Lebanon street; 
B, from corner of Main and Wentworth streets, along Collège street north, 
lis indicated on the plans mentioned hereln, to such point as Bhall be deter- 
œlned by the state engineer." 
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Burroughs was injured at a point on the section of road thus de- 
scribed. Work on the roadbed under the above contract had been donc 
at the point where he was injured shortly before his injury, and work 
under the contract was then still being done, at a point about 1,000 
feet further north on the same road. Not until August, 1910, was 
the contractor's work finished and the road accepted as complète. 

The road on which his injuries were sustained was thus at the time 
a road whereon work of construction had been done, and was still be- 
ing done, at the state's expense. Designated, as it had been by the 
Governor and Council, as part of one of the three continuous highways 
provided for by the sections added in 1909 to chapter 35 of the Laws 
of 1905, the above work upon it was under the joint control and super- 
vision of the State and town authorities, and paid for out of the joint 
fund composed of the money set aside by the town and that appor- 
tioned to the town and appropriated by the state, ail in accordance with 
the chapter last referred to. The work then in progress upon the road 
was permanent improvement under the state engineer's advice, and, 
though a town road, the town was to be under no duty of maintaining 
it until after that work had been completed. There can be no doubt 
that chapter 35 of the Laws of 1905 was enacted in pursuance of the 
gênerai policy, first declared and adopted by chapter 54 of the Laws 
of 1903, of directing the expenditure of ail state money devoted to 
such purposes with référence to a System of continuous highways, such 
as section 3 of that act describes. The successive enactments which f ol- 
lowed as above further estabhsh and develop the same System, and fol- 
low the same plan of placing the control, both of the work and the ex- 
penditure involved, in the hands of the state rather than of the local 
authorities, under gênerai laws adapted to the requirements of ail parts 
of the state. Chapter 133 of the Laws of 1903, which is the act most 
fully declaring the principal features of the gênerai policy adopted, or 
to be adopted, expressly provides that nothing in it shall be taken to re- 
peal or modify chapter 54 of the same year, and this left section 6 of 
that chapter, on which the défendant relies, in full force as part of the 
gênerai policy referred to. The acts of 1905, 1907, and 1909 are obvi- 
ously founded on the législation of 1903, and successive steps in pur- 
suance of the same gênerai policy. No indication is found in them of 
any intent to repeal or modify the provisions of section 6 above re- 
ferred to. Thèse are left to stand as part of the gênerai law of the 
state ; and we can see no reason to doubt that they were left effective 
in the sensé above attributed to them, or that they were applicable at 
the time of Burroughs' injuries to the road and the town hère con- 
cerned. We think they exonerated the town from liability, and re- 
quired the rulings as to their effect which were refused at the trial. 

This conclusion renders it unnecessary to consider whether or not 
the évidence was insufficient for recovery, upon any of the other 
grounds urged. 

The judgment of the Circuit Court is reversed, the case is remand- 
ed to the District Court for further proceedings not inconsistent with 
this opinion, and the plaintifif in error recovers its costs of appeal. 
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BROWNING et al. y. BOSWELL et al 

(Circuit Court of Appeals, Fourth Circuit June 9, 1914.) 

No. 121T. 

1. Mines and Minerals (| 55*) — Coal Mining Lease — Constbuctton of 

oonteact. 

By an Instrument denominated a lease, the lessor conveyeil to tlie les- 
see a coal mlning plant, with equlpment, tools, stores, etc., witli tlie light 
to mine and remove the coal from a specified veln on a tract of land de- 
scribed generally but not by acreage for a term of 50 yeare, for wliich 
tlie lessee was to pay the sum of $200,000 and a royalty on the coal pro- 
duced, to be not less than a speelfled quantity annually, with a provisloa 
glving the lessor the right to forfelt and re-enter on default. The lease 
expressly provlded thatlt was In gross and not by acreage. Beld, that th& 
contract was not one for the sale of coal In place but a mlning lease; 
80 mueh of the ?200,000 as was in excess of the value of the plant being 
a bonus for the right to mine and sell the coal on payment of the royalty. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §| 
153-165; Dec. Dig. § 55.»] 

2. Mines and Minebals (§ 70*) — Spkcific Peefokmance (§ 64*) — Minins 

Leases — Eemedy foe Bseach. 

In case of a mlning lease, a court of equity has no power to decree a 
spécifie performance or an abatement of the priée the lessee has con- 
tracted to pay for the right to mine and remove the minerai ; the only rem- 
edy of either party for breach of the contract or for fraud being a can- 
cellation of the lease, with perhaps a right of action for damages. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §| 192- 
197; Dec. Dig. § 70;* Spécifie Performance, Cent. Dig. §§ 191-195, 198;: 
Dec. Dig. § 64.»] 

3. EsTOPPEL (§ 68*) — Groitnds — Position in Judicial PaocEEDiNas. 

Where a corporation, which succeeded to the rights of the lessee in a 
coal mlning lease, resisted a suit by the lessor for a forfelture of the 
lease, obtalned and acqulesced in a decree denying a forfeiture, referring 
the case to a master to compute the amouat due the lessor under the terms 
of the lease, and making it a lien, and continued to mine and remove 
coal for two years with as full knowledge as the lessor as to the condi- 
tion and extent of the coal underlylng the property and untll it became 
hopelessly Insolvent through no fault of the lessor or failure of the mine, 
It is estopped to asli a cancellatlon of the lease or an abatement of the 
bonus agreed to be paid for the mlning right on the alleged ground that 
the quantity of coal was misrepresented by the lessor. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 165-169; Dec. 
Dig. § 68.*] 

4. Mines and Minebals (§ 58*) — Coal Minino Lease — Validitt. 

Evidence held insufficlent to sustain the claim of a coal mlning lessee 
that the lease was induced by fraud of the lessor. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §§ 168, 
169 ; Dec. Dig. § 58.*] 

Woods, Circuit Judge, dissentlng. 

Appeals from the District Court of the United States for the West- 
tern District of Virginia, at Lynchburg ; Henry Clay McDowell, Judge. 

Suit in equity by Thomas T. Boswell, Merville H. Carter, and An- 
drew C. Snyder against the Big Vein Pocahontas Coal Company, in 
which Ollie H. Browning, and James S. Browning, Jr., an infant, by 

•For other cases see same topic & § numbbb in Dec. & Am. Dlga. 1907 te ilate. & Rep'r Indexes 
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James S. Browning, his next friend, were interveners. Suit by the 
Colonial Trust Company against the Big Vein Pocahontas Coal Com- 
pany. Suits Consolidated. From the decree, interveners appeal. Re- 
versed. 
See.'also, 126 G. C. A. 512, 209 Fed. 788. 

W. J. Henson, of Roanoke, Va., and Richard B. Tippett, of Balti- 
more, Md. (Henson & Bowen, o£ Tazewell, Va., on the brief), îor ap- 
pelants. 

W. H. DeC. Wright, of Baltimore, Md., and Geo. W. St. Clair, of 
Tazewell, Va. (E. P. Keech, Jr., and Charles Morris Howard, both 
of Baltimore, Md., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

DAYTON, District Judge. This record is voluminous. It com- 
prises more than 1,500 printed pages. A number of questions are rais- 
ed touching the jurisdiction of the court and the pleadings allowed to 
be made. We will not undertake to discuss many of thèse questions, 
not because we hâve not carefully considered them, but because, in our 
view of the true solution of the controversy, this discussion and déter- 
mination become unnecessary. 

The material facts, as briefiy summarized as possible, may be stated 
to be thèse : Mrs. Browning is the owner of two tracts, and, as tenant 
in common with her infant son, James S. Browning, of a half interest 
in a third tract of land situate in Tazewell county, Va. She also 
claims an interest in a fourth tract, known as the Hoge land, but her 
rights therein are disputed by adjoining landowners. Thèse tracts 
adjoin each other and are partially, at least, underlaid with the well- 
known Pocahontas Coal seams. Prior to March 12, 1909, she had 
erected the necessary plant and machinery to conduct a mining opéra- 
tion of the vein known as No. 3 of this coal. In connection with this 
plant and machinery, she was conducting a store or commissary. The 
court below estimated that such plant, machinery, live stock used in 
the mining opération, and commissary were reasonably worth $25,000. 
The mining opération was personally conducted by Mrs. Browning, 
-and she was the légal guardian of her infant son. 

On this March 12, 1909, she in her own right and as guardian of 
her son, and her husband, entered into a very fuU, elaborate, and care- 
fully drawn agreement of lease with Thomas T. Boswell. It will be 
sufficient for our purposes to call attention to the fact that: (a) It 
gave the lessee the exclusive right to mine and remove, within a period 
of 50 years, ail the "Pocahontas No. 3" vein of coal underlying two of 
the tracts and a portion of the third lying "north of the top or summit 
of Laurel Ridge" ; (b) that it described by metes and bounds only one 
of the three tracts, and in no way attempted to estimate in acres the 
combined boundary of the three tracts ; (3) that in express terms it 
provided that the lease was in gross and not by acreage; (d) that it 
sold outright and transf erred to Boswell the mining plant, commissary, 
machinery, etc., used and operated theretof ore by Mrs. Browning ; (e) 
that the considération to be paid was $50,000 cash on or before April 
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1, 1909, and $150,000 in three equal annual payments thereafter, with 
interest from date uiitil paid at the rate of 5 per centum per annum 
(with lien reserved upon ail the property leased and sold to secure pay- 
ment) and a long ton royaUy of 15 cents to be paid for the coal mined 
and removed; (f) that this royalty should, for the first three years, 
amount each year to the sum of $22,500, payable in quarterly install- 
ments of $5,625, beginning on April 1, 1909, and ending on Mardi 
31, 1912, and thereafter it should amount to at least $45,000 a year, 
payable in quarterly instaUments ; (g) that any f ailure on the part of 
the lessee to keep and perform its terms and conditions for a period 
of 30 days should, at the option of the lessors, ipso facto operate as a 
f orf eiture of the lease with right to lessors of re-entry and possession ; 
(h) that the lessee should hâve until April 1, 1909, to examine title 
to the property and, in case he found defects therein, to disaffirm the 
contract and be reimbursed the money paid by him ; and (k) that, up- 
on expiration of the lease, the lessors should hâve right to purchase im- 
provements made by lessee at a price fixed by agreed arbitrators, and, 
if not so purchased, then lessee should hâve right within 90 days there- 
after to remove the same. 

Boswell thereupon organized the défendant corporation, the Big 
Vein Pocahontas Coal Company, and assigned this lease to it, it as- 
suming his obligations thereunder; the Brownings, however, not be- 
ing parties to such assignment. This corporation was organized with 
an authorized capital of $300,000, which it is alleged was issued and 
fully paid up. On May 1, 1909, it executed a deed of trust to the Co- 
lonial Trust Company, trustée, upon the property, to secure a bond is- 
sue of $400,000, of which it issued, sold, or put up as collatéral security 
$275,000 thereof. Carter, Snyder, and Boswell became stockholders 
and bondholders of the company, and Boswell also became a surety of 
it for over $11,000 on its notes. After an opération of nearly 19 
months, this company found itself in financial difficulties. It had sub- 
jected itself to demand of f orf eiture of the lease by the Brownings, for 
that it had paid to them upon the $50,000 installment, on April Ist pre- 
ceding, only the sum of $25,800 (and $15,000 of this had been paid in 
stock of the company), leaving $24,200 overdue and unpaid. In addi- 
tion to this it was in arrears to them in the further sum of $5,625 for 
due and unpaid royalties. In this condition of things. Carter, Snyder, 
and Boswell filed their bill in the court below, setting forth the facts 
in détail and charging that valuable improvements in the nature of a 
large and superior mining plant, costing $220,000, had been made upon 
the property, in conséquence of which, and for other causes, the com- 
pany was temporarily unable to meet its obHgations to the Brownings, 
to its working miners and others, but expressing their belief that the 
property and assets of the défendant company far exceeded in value 
the amount of its indebtedness, provided its integrity should be main- 
tained and its opération continued and the dissipation, loss, and waste, 
which would inevitably resuit from the levying of exécutions upon the 
same, prevented. It is to be particularly noted that in this bill not the 
slightest assault is made upon the integrity of the lease with the Brown- 
ings, but, on the contrary, its validity, its assignment by Boswell to the 
company, the assumption of its fulfillment by the latter, and the 
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amounts of payment under it, due and to become due and payable, to 
the Brownings, as well as the payments actually made, are clearly and 
correctly set forth. The sole défendant to this bill, the Big Vein Poca- 
hontas Coal Company, by its treasurer, with full authority conferred 
upon him by its stockholders to do so, filed an immédiate answer, and 
upon such bill and answer the court below at once appointed receivers 
to take charge of the company's property and continue its mining op- 
érations. 

Some 10 to 15 days thereafter (exact date not given in the record), 
the Brownings presented their pétition in this cause, admitting the exé- 
cution of the lease to Boswell, his assignment thereof to the company, 
and calling attention specifically to certain of its clauses under and by 
virtue of which they charged a forfeiture thereof and asserted their 
right and élection to re-enter and take possession, and prayed the re- 
ceivers be ordered to turn over the property to them. However, if 
the court should détermine to refuse them this relief, they averred their 
lessee Boswell to be a nonresident of the state, financially embarrassed, 
and his assignée, the company, to be practically insolvent, and their 
only security for the balance due them to be the coal in place ; in con- 
séquence they insisted that a first lien for the unpaid balance of the 
$200,000, and for the royalty money set forth in the lease, be decreed 
direct against the property, and that the receivers be' not permitted to 
mine such coal so long as arrears of such debt and royalty remained 
unpaid. They alleged in this connection : 

"If the receivers are unsuccessful and do a losing business, as the company 
seems to hâve done, petitloners' coal wlU be mined, leaving unpaid the de- 
ferred payments. In other words, the petitloners run the entlre risk of a 
euccessful opération of the plant by the court's recelvera, and the corpus ot 
their property is belng used for thèse purposes." 

To this pétition Boswell filed a detailed answer manifestly for the 
sole purpose of contesting the demand of the Brownings for a déclara- 
tion of forfeiture of the lease and an order directing the receivers to 
turn over the property to them. To this end he denied either himself to 
be financially embarrassed or the company to be practically insolvent. 
On the contrary, he says : 

"He belleves that, If the orderly administration of the trust may be allowed 
to proceed wlthout Interférence from the petitloners, then sald petitloners 
wiH receive ail payments properly and lawfully due unto them, and that their 
rlghts under sald lease, as the same may be adjudlcated by this honorable 
court, will be secured and protected." 

Again it is to be distinctly noted that in this answer no assault is 
made upon the right of the Brownings to recover the full $200,000, 
less payments made, and the royalty provided for in the lease ; in f act, 
their right to hâve the same declared a first lien as claimed by them, in 
case forfeiture of the lease be denied, is not contested. The sole con- 
tention is that "petitloners should not be permitted to interfère with the 
orderly administration of the trust" by the receivers under direction of 
the court. 

The Big Vein Pocahontas Coal Company, Snyder, and Carter, and 
the Colonial Trust Company, trustée, appeared and filed answers to 
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this pétition of the Brownings, ail adopting and affirming each and 
every allégation set forth in Boswell's answer thereto. To thèse an- 
swers replications were filed by the Brownings. About this time, the 
last of January or first days in February, 1911 (the exact date is not 
set forth in the record), the court heard the cause upon this pétition 
of the Brownings, and among other things — 

"ordered, adjudged, and decreed that OlUe H. Browning, in lier own right, 
and as guardlan of James S. Browning, Jr., Infant, shall hâve and be entitied 
to îl first and prlor lien upon the lands, real estate, property, e<niii)nient, and 
iniprovements constituting the corpus of the lease from sald petitioners \into 
Thomas T. Boswell and in the proceedings referred to, for ail the royalties 
due and to become due, according to the ternis of said lease and for the true 
and lawful balance remaining unpaid upon the bonus payment of $200,000 In 
said lease mentioned and covenanted to be paid, and ail interest due and to 
become due thereon; thè amount of snch principal and interest, respectively, 
to be ascertained and reported by the master appointed in thèse proceedings." 

Such master by the decree was appointed and subsequently report- 
ed to be due upon the $200,000 claim a balance of principal and inter- 
est of $139,746.59, on July 24, 1911. Again it is to be noted that, at 
the time the master considered this matter, Boswell, the company, Sny- 
der, and Carter, and the Colonial Trust Company, trustée, had made 
themselves parties to the proceedings by intervening and fîling th'eir 
answers to the pétitions of the Brownings, asserting their claims and 
demands under the lease ; that the master took the évidence necessary, 
ascertained the balance due, and made his report, with not a single ob- 
jection made by thèse parties or any one of them to the claims or to 
his report finding this balance due thereon. 

More than six months after the entry of this decree ascertaining the 
right of the Brownings to recover the unpaid balance of the $200,000, 
and declaring it a first lien upon the property (which decree never was 
appealed from), and nearly a year after the appointment of the receiv- 
ers, and more than two years after the exécution of the lease and con- 
tinuons acceptance and opération thereunder, with a master's report 
unexcepted to by thèse parties filed in the cause ascertaining the un- 
paid balance due, Snyder and Carter, two of the original plaintiffs, 
and the Big Vein Pocahontas Company, the original défendant, filed a 
supplemental answer and cross-bill to the Brownings' pétition, and 
subsequently Boswell did likewise. Thèse answers and cross-bills al- 
leged that Boswell had been induced to enter into the lease by reason of 
false représentation made by the Brownings as to how much of the 
leased premises was underlaid with the No. 3 Pocahontas vein of coal, 
and prayed a rescission of the lease and return payment of the sums 
paid by Boswell or the company, including sums expended in the érec- 
tion of the new plant, or, in default thereof , for an abatement of both 
the $200,000 and the royalty to be paid for the lease. 

Défense was made to thèse cross-bills by demurrer and answer ; the 
demurrer was overruled, a replicatipn filed, and dépositions taken. 
While the taking of the dépositions was in progress, an amended cross- 
bill was filed, which Mrs. Browning answered, and issue was joined 
thereon, and further dépositions were taken, and the cause heard on 
its merits. 
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The court rendered a written opinion, holding that a case for abate- 
ment of the purchase price had been made out, and that the cross- 
complaint had also made a case for damages by reason of the cor- 
poration having constructed an unnecessarily expensive plant, the coal 
acreage considered, and announced its intention to refer certain ques- 
tions to a master to ascertain and report thereon. Thereupon Mrs. 
Browning filed two pétitions, accompanied by affidavits of herself and 
others, asking that certain matters arising on the record be also refer- 
red to the master, to whom the cause was to be referred. 

The prayer of the first pétition was that the master might inquire 
and report the value of the Browning plant already erected and in 
opération at the time of the lease, including the stock of goods, mules, 
and timber rights that went with the lease. The other pétition averred: 
that the Big Vein Pocahontas Coal Company knew the fact that a 
great portion of the leased premises was not underlaid with coal prior 
to the érection of its plant, or a greater part thereof. Evidence to that 
efïect having been already taken, and f ull affidavits filed with the péti- 
tion insisting that if the corporation was entitled to any damages at 
ail, by reason of the érection of an unnecessarily large planta the cor- 
poration was not entitled to damages on account thereof, for any por- 
tion of the plant erected after knowledge of the facts, the court was 
asked to hâve the master take évidence and report as to matters set 
up in said pétition. But the court overruled both pétitions and de- 
clined to refer any of the matters referred to therein to the master. 

The infant, James S. Browning, Jr., who had not been made a party 
to the proceedings, but who was a party to the lease, by his guardian, 
then filed an intervening pétition setting forth his interests in the 
premises, calling attention of the court to the proceedings in Tazewell 
circuit court for the confirmation of the lease, and to the fact that said 
cause was still pending, and that ail the parties were bef ore that court ; 
that the lease as to him was a judicial lease; that the circuit court of 
Tazewell county was the only court that had the jurisdiction to rescind 
the lease, or modify its decree of confirmation, by abatement of the 
purchase price, and further insisting that, if he was wrong as to this, 
he was certainly entitled to be made a party défendant to thèse pro- 
ceedings so that his interests might be protected, and urged the court 
to require the cross-complainants to amend their bill, by making him 
a party défendant, in order that he might appear and protect his rights 
in the premises ; and that the court would then appoint him a guardian 
ad litem to represent his interests in the cause. The prayer of this 
pétition was overruled by the court. The court then referred the cause 
to a spécial master, to take évidence and report on the foUowing mat- 
ters: 

"(a) The différence between the value to the présent plant at the tlme the 
coal In No. 3 seam wlU be exhausted If worked out under the présent lease 
and the value at that tlme of such a plant as a reasonable, prudent coal 
operator, having ample capital, should hâve Installed for the best results ; it 
having been fuUy known at the date of the lease that the lease included 431.4 
acres of land entlrely barren. 

"(b) Also the différence between the value to the successors In interest of 
the lessee under the lease of March 12, 1909, filed with the original bill In 
this cause, of the plant that has been installed on the leased premises by the 
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Big Veln Pocahontas Coal Company and the value to It and its successors In 
Interest of such plant as is described in paragraph (a) above. In astertâinlng 
this item, account will be taken f rom tbe installation of the plant now on the 
premises to the date at which the available coal of the No. S bed on the prem- 
ises will probably be exhausted if mined as provlded for under the aforesaid 
lease; and also account will be taken of the provision in the lease in regara 
to the rights of the parties as to the plant upon the exhaustlon of the No. 3 
bed of coal. 

"(c) If deslred by counsel for either side, the said master will also take 
évidence concerning the report whether or not the Big Vein Pocahontas Coal 
Company installed an unreasonably expensive plant in vlew of a justifiable 
belief on its part that the leased premises carried approximately 647.8 acres 
of the No. 3 bed of coal ; and if so, how much more the said plant cost than 
Bhould reasonably hâve been expended thereon, under the belief above men- 
tioned. 

"(d) The area of the No. 3 bed of coal mined ont prior to Aprll 1, 1909. 

"(e) The area of the said bed of coal rendered commercially unavailable 
prior to April 1, 1909. 

"(f) Whether or not the Big Vein Pocahontas Coal Company or llie recelvers 
in this cause hâve committed waste of coal or hâve damaged the mines by im- 
proper mlning; and if so, to what extent pecuniarily?" 

"The différence between the cost of the plant which has been installed by 
the Big Vein Pocahontas Coal Company on the premises leased by the con- 
tract of March 12, 1912, filed wlth the original bill In this case, and the cost 
of such plant as a reasonably prudent coal operator, having ample capital, 
would hâve Installed for the best results, had it been fuUy known at the date 
of the lease that the leased premises included 431.4 acres of land entirely 
barren of coal." 

Much évidence was taken before the master, who made and filed 
his report, to which report Mrs. Browning filed sundry exceptions. 

In the meantime, Mrs. Browning filed a pétition for rehearing, con- 
tending that the principles upon which the court proposed to make the 
abatement, as expressed in its opinion, were entirely wrong, and sug- 
gested what, in the opinion of her counsel, was the proper principle 
upon which the abatement should be made, if any abatement was made 
atall. 

The cause came on to be heard ; the court declined to recède f rom 
the principles as to the abatement it had already adopted, overruled 
ail the exceptions of Mrs. Browning to the report of the spécial mas- 
ter, and, after making the necessary calculations, abated the purchase 
money by $121,113.79, and rendered a decree against Mrs. Browning 
for the additional sum of $51,353.47, for damages. Said damages be- 
ing the différence between the cost of the plant actually constructed 
and such a plant as in the opinion of the master and court a prudent 
man would hâve constructed, had the shortage in the coal area been 
known at the time. 

Prior to the rendition of this last-named decree, the Big Vein Poca- 
hontas Coal Company having made default in the payment of the in- 
terest on its bonds, the trustée, the- Colonial Trust Company, filed, in 
the Circuit Court of the United States for the Western District of Vir- 
ginia, its bill against the Big Vein Pocahontas Coal Company, praying 
a foreclosure of the mortgage, and that cause and the one under con- 
sidération were Consolidated and heard together, and the court there- 
upon, at the same time it rendered its decree against Mrs. Browning, 
rendered a decree in this consolidated cause foreclosing the mortgage 
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and decreeing a sale of the premises. Mrs. Browning then filed a péti- 
tion for rehearing, which was dismissed. 

From the decrees abating the purchase money and decreeing the 
damages, Mrs. Browning has appealed to this court. From the decree 
denying the prayer of her pétition for rehearing and dismissing the 
same, and from the decree rendered April 10, 1913, James S. Brown- 
ing, Jr., an infant, suing by his next friend, James S. Browning, has 
also appealed. 

A discussion of a number of questions arising as regards the reg- 
ularity of thèse pleadings and the correctness of the rulings of the 
court below, set forth in the assignments of error and very ably argued 
by counsel upon both sides, might be interesting, but in our opinion is 
unnecessary. Both sides to the controversy hâve practically shifted 
their positions. The Brownings, in the beginning, insisted that the 
lease be declared forfeited, but after the court, by its decree entered 
about the Ist of February, 1910 (exact date not disclosed by the rec- 
ord), had adjudged the integrity of their demand for the purchase price 
of $200,000 and the 15 cents long ton royalty and declared them to be 
entitled to a first lien upon the property as security therefor, their 
future efforts seem to hâve been directed in effect toward maintaining 
the integrity of this decree. On the other hand, as we hâve seen, their 
opponents, comprising their lessee Boswell, Snyder, and Carter, his co- 
defendant in the original bill, the corporation, sole défendant therein, 
and the trust company, its mortgage trustée, coming in by interven- 
tion, did not deny at first the Brownings' right to their full purchase 
money and royalty and the lien fixed therefor, but resisted the déclara- 
tion of forfeiture. Subsequently, however, they joined in denying the 
debt of the Brownings, set up fraud in the procurement of the con- 
tract, and, because thereof, demanded either, first, rescission, or, sec- 
ond, abatement, of such contract debt. Had the Brownings stood 
squarely upon their demand for a déclaration of forfeiture and their 
right to re-enter and hâve possession of the property, it is not at ail 
certain that they would not hâve been entitled to it, but not having ap- 
pealed from the decree denying them this right, but, on the contrary, 
having in effect acquiesced in the terms of this decree adjudging to 
them their $200,000 and 15 cents royalty, they must be held to hâve 
waived their right to forfeiture. And, having waived the forfeiture, 
it does not seem to us that they can deny now the jurisdiction of the 
court because of the interest of the infant son being under the state 
court's control. Mrs. Browning was undeniably the guardian of this 
infant, and the lease executed by her as such guardian, as well as in 
her own right, was approved by this state court in the infant's interest. 
But, if this were not so, the forfeiture waived and the institution of the 
second suit by the Colonial Trust Company, trustée, to foreclose and 
sell the property for default in payment of interest, undoubtedly con- 
ferred jurisdiction because of an independent relief sought thereby, 
wholly beyond the state court's power to grant under the bill and pro- 
ceedings pending before it. Therefore the consolidation of thèse two 
causes by the court below enables us to sweep ail technical questions 
aside and détermine this controversy upon its merits ; upon the ques- 
216F.-«3 
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tion of whether or not the court below was justified in abatiiig the pur- 
chase price of the lease and awarding damages for a new plant erected 
at unnecessary cost, considering the amount of coal to be mined actu- 
ally under the premises. 

[1] I. What is this contract? It is one conferring on Boswell the 
right to enter upon the Brownings' land and remove ail the coal under- 
lying it of this particular seam upon certain conditions and for a fixed 
price to be paid for each ton to be removed. What is or was this $200,- 
000 to be paid for? Certainly not as a price for the coal, or else the 
contract would hâve required the royalty payments of 15 cents per 
ton when removed and payable to be credited upon it. On the con- 
trary, $25,000 of it was for plant and personal property sold outright 
at value and delivered, and the remaining $175,000 was a bonus agreed 
to be paid for the right to mine and remove whatever coal might un- 
derlie the land at a cost of 15 cents per ton upon the conditions and 
terms of payment set forth in the lease contract. In other words, this 
was a mining lease and not a sale of either land or coal by the acre, 
nor of a fixed quantity or number of tons, but, on the contrary, a right 
in gross, as specifically set forth in the contract to remove ail the No. 
3 seam of coal, much or little, underlying the land. 

In mining sections of this country many such contracts, providing 
for the payment of bonuses for the right to bore for oil and gas and, 
to a lesser extent, to mine coal, hâve been made and are being made 
daily and hâve been universally upheld by the courts, although it bas 
and may turn out that such mining leases are absolutely worthless by 
reason of no oil, gas, or coal underlying the land. Bonuses of this 
character are paid upon thousands of acres of land in such sections to 
hold the right to bore for oil and gas for fixed periods of f rom 30 days 
to 10 years, and the courts hâve enforced their payment. This is donc 
upon the clean-cut distinction to be drawn between a contract which 
sells and conveys the property itself and one which grants the right 
to purchase it at a fixed price ; in other words, between a sale contract 
and a lease contract. Such mining lease does not convey in fee the 
minerais in place, but only a contingent, defeasible interest therein. 
As said in Moore v. Sawyer (C. C.) 167 Fed. 826 : 

"An instrument in terms granting ail the oil, gas, eoal, and asphaltum un- 
der certain described land, but whicli was denominated a lease, had a definite 
term of 15 years, and provided, In addition to a cash payment of $50, for the 
payment of a royalty on ail oil produced, held not a convey ance in fee of 
the minerais In place, but merely a lease." 

In Backer v. Penn. Lubricating Co., 162 Fed. 627, 89 C. C. A. 419 
(6th Ct. Ct. App.), it is said : 

An oil lease in ordinary forni, giving the lessee the exclusive right to ex- 
plore for, produce, and sell oil from the land on payment of a royalty, does 
not vest him with title to the oil in place. 

In Kansas Nat. Gas Co. v. Board, Com'rs, etc., 75 Kan. 335, 89 Pac. 

750, held : 

An oil and gas lease, conferring on the lessee the right to enter on, operate 
for, and produce oil and gas upon land described, and containing no provi- 
sion indlcatlng otherwise, grants a license to enter and explore, and, If oil 
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or gas is fonnd, the right to produce and sever it. TJntll minerai of the Idnd 
Is actually produced and severed so that It becomes personalty, the lessee bas 
no title to any specifled portion of It, but the légal title and the possession of 
the entlre mass and volume remains in the owner of the strata in whlch it 
la confined. 

See, also, Wagner v. Mallory, 169 N. Y. 501, 62 N. E. 584; Hug- 
gins V. Daley, 99 Fed. 606, 40 C. C. A. 12, 48 L. R. A. 320 (this 4th 
Ct); Venture Oil Co. v. Fretts, 152 Pa. 451, 35 Atl. 732; Brown v. 
Fowler, 65 Ohio, 507-521, 63 N. E. 76; Steelsmith v. Gartlan, 45 W. 
Va. 27, 29 S. E. 978, 44 h. R. A. 107. 

But it may be said that a coal lease is différent from one for oil 
and gas. Only in degree and not in principle. The courts hâve held 
them to be analogous, as see Starn v. Huffman, 62 W. Va. 422, at 
page 426, 59 S. E. 179, at page 180, where it is said: 

"It is true * » » that more diligence Is requlred in oil and gas leases 
than leai=es for other minerais ; yet the same gênerai princlples prevail." 

See, also, Rorer Iron Co. v. Trout, 83 Va. 397, 2 S. E. 713, 5 Am. 
St. Rep. 285 ; Cowan v. Bradford Iron Co., 83 Va. 547, 3 S. E. 120, 
where the distinction between mining leases of this character and sales 
of minerai outright are very clearly drawn by the Suprême Court of 
the State from which this Browning Case comes to us. See, also, 
Archer on Oil and Gas, where many cases are cited and considered. 

From thèse cases, it would seem clearly established that such mining 
leases at the instance of the lessor can be canceled as cloud on title by 
the courts for failure on the part of the lessee to promptly operate, 
although containing no forfeiture or re-entry clause as hère, although 
containing no limit of time to run and no clauses fixing time to com- 
mence and defining the extent of opération as hère. 

[2] It follows, we think, inevitably, that, on the part of the lessee, 
courts can cancel in toto a lease that has been procured from him by 
fraud, but must deny his right to undertake to abate the payments to 
be made for the right to mine, agreed upon. The right to mine m 
such case is a right to produce and purchase and is not susceptible of 
division and abatement. The reason for this seems to us very ap- 
parent. 

The lessee has the right to remove ail the coal, but he is not requir- 
ed to remove it ail. He is required to mine a minimum quantity each 
year and pay for it by the ton as taken, but, if he finds it unprofitable, 
he can f orf eit the lease at any time, and the lessor's remedy is re-entry, 
and an action at law for damages possibly. If the court abates this 
"bonus" given for this right to mine and purchase, then there is nothing 
whatever to prevent the corporation lessee from mining the coal until 
it has reimbursed itself the balance of the unabated "bonus" and then 
quit. Or it, as in this case, may become insolvent and go into hands of 
receivers and eventual sale be directed as in this case. What can the 
court direct to be sold — the coal itself? Not by any means. It can 
sell only the right to mine and remove the coal upon terms and pay- 
ments required by this mining lease. Such sale, in other words, can 
only, so far as the coal itself is concerned, create for the use of some- 
body a bonus sum to be paid for the right to mine and purchase. If 
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Boswell's bonus, agreed by him to be paid for this right, is abated as 
proposed, and it becomes necessary for Mrs. Browning to buy the right 
for her protection, it will in fact require her to pay a sura of money for 
the right to mine and sell her own property, and this in the interest 
of a bankrupt lessee who has whoUy failed to comply with his contract 
to exercise that right to mine and purchase. Our conclusion, there- 
fore, is that the right of abatement in cases of sales of minerai is clear 
as in ail cases of real estate, where spécifie performance, rescission, or 
abatement can be decreed, but in the case of mining leases there can 
be no power in the courts to decree spécifie performance — no power to 
compel the lessee to mine and remove the coal — nor can a court, with- 
out making an entire new contract for the parties, divide up and abate 
in part an indivisible right to buy and remove the coal ; the only rem- 
edy possible to either party who may hâve been def rauded is to hâve 
the contract canceled. 

[3] II. This brings us to the question of whether this lease con- 
tract can or could be now canceled at the instance of thèse défendants. 
We think not. 

First, because of their lâches under the very many décisions, ail 
uniform in ténor, illustrated by such as Grymes v. Sanders, 93 U. S. 
55, 23 L. Ed. 798, where it is said : 

"Where a party desires to rescind, upon the ground of mistake or fraud, he 
must, upon the discovery of the facts, at once announce hls purpose, and ad- 
hère to it If he be sllent, and continue to treat the property as his own, he 
will be held to hâve waived the objection, and will be as conclusirely bound 
by the contract as if the mistake or fraud had not occurred." 

And see Shappirio v. Goldberg, 192 U. S. 232, 24 Sup. Ct. 259, 48 
L. Ed. 419, where this ruling is reiterated. 

In this case it is unquestionably true that défendants held this prop- 
erty for nearly two years after they had information, in every respect 
as full and complète as Mrs. Browning or any other living seul at the 
time could hâve, as to the existence of this fault, yet they refused her 
ofïer to rescind, held on to the property, mined thousands of tons of 
the coal, had 20 years of mining assured before them (see Judge Mc- 
Dowell's opinion for this statement), resisted Mrs. Browning's right to 
forfeit the lease, filed this bill for the purpose, insisted that the lease 
be enforced, acknowledged her right to the bonus, allowed a decree to 
go therefor and for the royalty in arrears, a référence to be made to 
ascertain and a report to be made ascertaining the amount without ob- 
jection. Only after it was seen that bad management, the overloading 
of the Company by bond and stock issues, and other reasons, for which 
they were solely responsible, it had become impossible for them to com- 
ply with their contract did they originate this idea of saving for them- 
selves whatever they could by securing the court to make a new con- 
tract for the right to mine the coal (not for the coal itself) and to sell 
this right under its new contract (which Mrs. Browning never agreed 
to) for such sum as can be realized therefor. 

Second. The decree of January, 1911, was a final one, conceded to 
and unappealed from by thèse défendants, and estopped them from 
subséquent inconsistent daims for relief. 
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[4] III. We do not deem it necessary to dwell upon the question 
of misrepresentations charged to hâve been made by Mrs. Browning, 
as, under the view we hâve taken above, any such misrepresentations 
become immaterial, so far as abatement can be based upon them. It 
is sufficient for us to say that, in selling this right to mine and her plant 
to Boswell for $200,000, we do not from the évidence doubt for a mo- 
ment that she regarded it as fuUy worth that. She had consistently val- 
ued the plant and coal in fee at $1,000,000; she made no représenta- 
tion as to the quantity of coal underlying the land ; her lease in terms 
stated it was not to be of a spécifie number of tons but in gross, much 
or little ; she could no more tell than could Boswell or any other man 
as to whether a fault existed under thèse lands because no bore holes 
had been made to test it and were only afterwards made by order of 
the court by the receivers, paid for out of funds arising from the sale 
of her coal. Boswell knew this. He admitted he was mistaken as to 
the hill she pointed to from her porch; he had, even after signing the 
lease, by its terms some 20 days for examination of title and property 
and, if he ascertained defects, to hâve the contract rescinded. We can- 
not restrain the strongest conviction that to allow Boswell and his as- 
sociâtes, experienced coal opèrators, to maintain this défense at the 
time and under the circumstances they hâve undertaken to do so would 
be grossly inéquitable. 

It is practical expérience in coal mining that it takes thousands of 
dollars and many months of time to open up a mine where opérations 
can be carried on profitably — the internai development has, as shown 
by mine maps, to be done according to a fixed plan. In short, it is 
like laying oflf a town above ground but far more difficult. Streets 
(called headings) hâve to be first mined out ordinarily by pick, and it 
is a slow process; counter or cross headings hâve to be also picked 
out; rooms or squares hâve to be thus secured, the mining out of 
which can be done by cutting machines ; air shafts and chambers hâve 
to be dug at large expense ; the work goes on slowly and costly delays 
are inévitable. Add to this that a mine by reason of inexperienced, 
reckless, unscrupulous, or unscientific opération in laying out of thèse 
headings, air shafts, and chambers, the mining out improperly of coal 
where pillars should be left and maintained, and otherwise, may be al- 
most, if not quite, ruined, and it will be apparent that, when Mrs. 
Browning gave over the control of a mine fully developed internally, 
and which had been successfuUy operated by her for years, taking ail 
the risks of her lessee's possible bad opération thereof, the bonus she 
required to be paid was not at ail unreasonable. 

From thèse and other facts disclosed by the record we are fully 
persuaded that the parties dealt with each other at arm's length in 
making this a mining lease contract ; that it was one of known hazard 
on the part of Boswell and his associâtes ; and that their défense of 
fraud and misrepresentation, if not simply an afterthought arising 
when they realized the receivers' management was not likely to pre- 
vent default and loss to them in their investments, has at least proven 
itself whoUy inadéquate, under well-settled légal principles, to afïect a 
contract of this character. It foUows that the decree of the court be- 
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low must be reversed, and thèse causes be remanded, with instructions 
to enforce in full as a first lien the demand of the Brownings regard- 
less of the défense so asserted. 
Reversed. 

WOODS, Circuit Judge (dissentîng). The importance of the issues 
involved in this appeal seem to justify a statement of niy reasons for 
dissent. 

On March 12, 1909, Mrs. OUie H. Browning, James S. Browning, 
her husband, and James S. Browning, Jr., an infant son, by Mrs. Ollie 
H. Browning, his guardian, made a contract with Thomas T. Boswell 
by which they agreed to sell to Boswell coal known as the "Pocahon- 
tas" or "No. 3" seam in lands particularly described in the contract, 
together with machinery, live stock, and other personal property, and 
to lease the lands for the purpose of mining the coal for the term of 
50 years. Boswell agreed to pay as a considération $200,000, $50,- 
000 cash, and the remainder in three installments of $50,000 each, on 
April 1, 1910, 1911, and 1912, and also to pay a royalty of 15 cents 
for every long ton of coal mined. The lease contained, among many 
other provisions, this stipulation : 

"It is expressly understood and agreed between parties hereto that this is 
a lease in gross and not by the acreage." 

Boswell took possession of the property on April 1, 1909, but imme- 
diately thereafter, on April 14, 1909, in pursuance of his expressed 
purpose when the contract was executed, he assigned ail of his rights 
to Big Vein Pocahontas Coal Company, a corporation organized for 
the purpose of mining the coal. By proceedings instituted in the cir- 
cuit court for Tazewell county, Va., to which Boswell and the coal 
Company were parties, the court's sanction of the contract in behalf of 
the infant was obtained, and Mrs. Browning was authorized to re- 
ceive his share of the payments to be made. On May 1, 1909, the coal 
Company executed to the Colonial Trust Company a mortgage to secure 
bonds to the amount of $400,000, of which $275,000 hâve been issued. 
Soon after taking possession the coal company began to make extensive 
improvements in the mining plant, and in a little more than a year 
spent in this work more than $200,000. The company was not success- 
ful, and on October 28, 1910, the United States Circuit Court for the 
Western District of Virginia appointed E. P. Keech, Jr., and H. H. 
Heiner receivers under a bill filed by creditors, asking for the appoint- 
ment of receivers and a sale of the property for the satisfaction of 
the liens. Mrs. Browning was not made a party défendant to the pro- 
ceeding, but on her own behalf, and as guardian of the minor, James 
S. Browning, Jr., intervened and filed her pétition in the cause, setting 
up her rights under the contract, including her right to a lien for the 
unpaid portion of the $200,000 purchase money and for the royalties 
due and to become due. In the answers of Boswell and other creditors, 
and of the coal company itself, made to this pétition, nothing was al- 
leged against the right of the petitioner to the enforcement of the terms 
of the lease. An order was made providing, among other things, that 
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Mrs. Browning was entitled to a lien for the unpaid portion of the 
purchase money, and the royalty, and referring the matter to Mr. H. 
Claude Pobst, as spécial master, to ascertain and report ail the indebt- 
edness of the company with the priorities and securities of creditors. 
Thereafter the master made a report finding a balance due on the 
$200,000 purchase money of $139,746.59 as of July 24, 1911. Mrs. 
Browning filed an exception on a matter of interest; and, while the 
report remained unconfirmed, the coal company, jointly with two of 
its creditors, and Thomas T. Boswell and Colonial Trust Company each 
filed a pleading, called a cross-bill, and supplemental answer to the pé- 
tition of Mrs. Browning, alleging that the lease contract had been ob- 
tained by false and fraudulent représentations made to Boswell by 
Mrs. Browning and her husband, James S. Browning, as to the area of 
the leased land underlaid by No. 3 coal. On this allégation the court 
was asked to annul the contract or grant a fair abatement in the price 
contracted for, and to require Mrs. Browning and her husband to pay 
the coal company the money expended for a new plant and equipment 
in excess of the amount which would hâve been expended for a small- 
er plant, had the true area of the coal seam been known. Amendments 
were allowed, alleging fraud in the additional particulars that Mrs. 
Browning falsely represented to Boswell that she had been offered 
$1,000,000 for the property, and that without the knowledge of Bos- 
well she employed and paid John M. Ambrose to aid in making the 
sale and lease as her agent, when she knew that he had been employed 
and was relied on by Boswell to aid him in the transaction. 

After the considération of volumes of testimony, the final judgment 
of the court was that the contract was procured by fraud; that the 
coal company was entitled to an abatement of $121,113.79 from the 
sum which Boswell had agreed to pay; and that there should be a 
further déduction of $51,353.47 for the excess expended on the plant 
and equipment which would not hâve been expended but for the dé- 
ception of Mrs. Browning as to the extent of the coal area. The as- 
signnients of error on collatéral matters may be more shortly disposed 
of after discussion of the main issue of misrepresentation. 

1. It is perf ectly clear that there has been no adjudication of this or 
any other matter involved in the litigation in favor of Mrs. Browning, 
for the report of the master as to the amount due her has never been 
confirmed. But, even if it had been, it was within the discrétion of 
the district judge to open it. 

2. Boswell was in search of coal lands and engaged Ambrose to aid 
him in finding coal suitable for his purpose. Through Ambrose, Bos- 
well went to the land of Mrs. Browning in Virginia, and after inspec- 
tion in company with Ambrose, and considérable conversation with 
Mrs. Browning and her husband and Ambrose, agreed with Mrs. 
Browning on the terms of the contract which was soon after executed 
in Baltimore. No complaint is made that the area covered hy the lease 
was supposed by Mrs. Browning to be 1,057 acres and turned out to 
be only 762.1 acres. The misrepresentation alleged and relied on is 
that she and her husband plainly stated as a fact, which they had as- 
certained by proper tests, that the entire land, except that already min- 
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ed, was underlaid by Pocahontas coal, No. 3, whereas it turned out that 
there was a fault line in the land, and that ail of the 431.4 acres south 
of that line was entirely barren of the coal seam. 

Adjustment of the equities of the parties may be difficult, but it is 
évident that, if the contract between Mrs. Browning and Boswell is 
enforced according to its terms, Mrs. Browning will receive a large 
amount of money from the coal company, as assignée, for property 
which she did not hâve, and which therefore neither Boswell nor the 
coal company ever received from her. 

Careful study of the record does not lead to the conclusion that Mrs. 
Browning was guilty of intentional falsehood in her représentation as 
to the coal area. It is true that in mining she had f oUowed the seam at 
one place almost to the surface ; that at places it was almost perpendic- 
ular; that she had heard from others of a fault line beyond which 
the seam did not extend; and that she had been told by Mr. Mann, 
whom she should hâve regarded high authority, that she was mistaken 
as to the extent of her coal field. But it is also true that she had f ound 
coal south of Laurel creek, which she and others thought to be the sup- 
posed fault line ; that, with or without reason, she had been embittered 
by contests about her coal land and supposed the hands of others were 
against her. The évidence of her attitude after the lease, as well as 
before, shows that thèse things had so warped her mind and perverted 
her judgment that she held to her conviction as to the coal area in the 
face of facts which would hâve overturned or at least shaken the con- 
viction of an unprejudiced mind. 

As to the précise language used by Mrs. Browning in expressing her 
conviction to Boswell and her reasons for it, the évidence is not recon- 
cilable. But the exact places in which she said she had made entries 
showing that the coal underlaid ail the land, and other détails, are not 
of primary importance. The material fact proved is that she did tell 
Boswell that by making entries and by other means she had definitely 
ascertained that the coal seam underlaid ail the land. Boswell was no 
doubt too trustf ul and should not bave made so important a transaction 
without more careful investigation ; but examination as to the extent 
of the coal field involved delay, and it does not lie in Mrs. Browning's 
mouth to say he and bis associâtes must sufïer and she herself profit 
by his reliance on her statement that she had ascertained as a fact that 
the coal extended under the entire land. Having induced the purchas- 
er to confide in her positive déclaration as to the extent of the coal 
area, she should sufïer the conséquences of her error by abating the 
purchase price, however honest may bave been her convictions. Mc- 
Ferran v. Taylor, 7 U. S. (3 Cranch) 270, 2 L. Ed. 436 ; Smith v. 
Richards, 38 U. S. (13 Pet.) 26, 10 h. Ed. 42; Kell v. Trenchard, 142 
Fed. 16, 73 C. C. A. 202. 

"A court of equity would be of Utile value If It could suppress only positive 
frauds, and leave mutual mistakes, innocently made, to work intolérable mis- 
chief, contrary to the intention of the parties. It would be to allow au act 
originating in Innocence to operate ultimately as fraud, by enabling the party 
who receives the benefit of the mlstake to resist the claims of Justice under 
the shelter of a rule framed to protect it" Story, Eq. Jur. (lOth Ed.) § 155. 
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It is not possible that equity allows an exemption from this rule of 
those who sell coal lands on an explicit représentation as to the area of 
coal. 

The testimony is not convincing that Mrs. Browning intended to act 
corruptly with Ambrose as her own agent to sell while he was pro- 
fessing to aid Boswell as his agent in arriving at the value of the coal 
field. But the law looks with the utmost jealousy on double-deahng, 
and will always grant relief to a party making a transaction through 
an agent who, without his consent, has acted in association with the 
other party ; and it is not necessary that there should be any intention 
to deceive or overreach. United States v. Carter, 217 U. S. 286, 30 
Sup. Ct. 515, 54 L. Ed. 769, 19 Ann. Cas. 594; Ferguson v. Gooch, 
94 Va. 1, 26 S. E. 397, 40 L. R. A. 234; Empire State Ins. Ce. v. 
American Central Ins. Co., 138 N. Y. 446, 34 N. E. 200; Emons v. 
Alvord, 177 Mass. 466, 59 N. E. 126. Mrs. Browning's letter to Am- 
brose in response to his demand for a commission shows that she had 
given him to understand that she would pay him a commission upon 
an advantageous disposition of the coal, and, when the contract was 
made, she knew Boswell relied on him as his own agent. It made no 
différence that she may hâve forgotten her olïer to Ambrose or at- 
tached no importance to it ; she cannot claim the benefit of a bargain 
made under such conditions, especially when Ambrose by his own ad- 
mission was acting the double part. 

The statement made by Mrs. Browning to Boswell that the Consol- 
idated Coal Company had made an offer of a million dollars for the 
property was based on another unwarranted inference of an inflamed 
and prejudiced mind. The évidence of Mrs. Browning that an offer 
of that sort was made seems to be uncontradicted. From the mère 
fact of an offer, she rushed to the unwarranted conclusion that it was 
made on behalf of her supposed enemy, the Consolidated Coal Com- 
pany. 

Importance is not attached to the action and statements of Col. 
Browning, for the reason that it would not be fair to hold Mrs. Brown- 
ing bound by the sayings and doings of an inebriate husband, except in 
so far as they were sanctioned or confirmed by her. 

For the reasons stated, it seems clear to me equity requires that Mrs. 
Browning should submit to an abatement from the considération of 
$200,000 stipulated for in the contract, unless the claim be defeated by 
the particular défenses hereafter considered. 

3. The demand that she should pay for the cost of the plant and 
equipment beyond what was required for the working of the coal 
actually acquired by Boswell stands on a différent footing. This claim 
was allowed by the District Court under the principle laid down in 
Sigafus v. Porter, 179 U. S. 116, 21 Sup. Ct. 34, 45 L. Ed. 113, and 
other authorities, that one induced by false and fraudulent représenta- 
tions to make a purchase may recover, not only the différence between 
the real value and the price paid, but also such outlays as were legiti- 
mately attributable to the seller's conduct. On this point I am not only 
unable to concur in the finding by the District Court of actual f raud, 
but think the expenditures incurred in the érection of a plant and the 
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purchase of equipment beyond the real needs of the company were 
due to the négligence of Boswell and the coal company. According to 
the prépondérance of évidence, facts were brought to the attention of 
Boswell, Sheehan, Ambrose, and other officers of the coal company 
only a few weeks after the lease contract was made, indicatiiig the ex- 
istence and location of the fatal fault line, and putting them on in- 
quiry, if not on actual notice, that Mrs. Browning was misîaken as to 
the area of the coal land. Boswell, as the manager of the company, 
shut his eyes and went blindly forward with the expenditures, refusing 
to heed the warnings which required that he make careful examination 
before building the plant and supplying the equipment. ïhe only ex- 
planation which suggests itself is that he was unwilling to face the 
truth after he had induced others to invest their money in the enter- 
prise. 

Whatever may hâve been the fault of Mrs. Browning, it was the 
duty of Boswell and the coal company to use due diligence to min- 
imize the loss conséquent upon her action ; and the coal company can- 
not go to the extent of holding her responsible for the gross négli- 
gence of one or more of its ofhcers in not heeding warnings as to the 
deficiency in coal area and in not making an examination before in- 
curring any considérable expense. Warren v. Stoddart, 105 U. S. 224, 
26 L. Ed. 1117; Cunningham Iron Co. v. Warren Mfg. Co. (C. C.) 80 
Fed. 878; Lillard v. Kentucky, etc., Co., 134 Fed. 168, 67 C. C. A. 74. 
Assuming that no warning came until after the contract for the plant 
had been made, the company failed in its duty to endeavor to cancel 
or fhodify the contract, and thus reduce the damages falling on Mrs. 
Browning. For thèse reasons equity dénies the right of the coal com- 
pany to recover from Mrs. Browning the expenditures on the plant and 
equipment in excess of that required for the smaller area of coal. 

The claim that this neglect of the lessees to hâve an examination of 
the coal field and their failure to make complaint of the shortage in 
coal area for about two years should also def eat the claim for an abate- 
ment of the purchase money is not well founded. It is true that such 
ciaims should be made as soon as the facts are known, and any sub- 
séquent promise to comply with the contract with full knowledge of 
the misrepresentation would preclude any relief to the lessee or pur- 
chaser. Fitzpatrick v. Flannagan, 106 U. S. 660, 1 Sup. Ct. 369, 27 
L. Ed. 211. But Mrs. Browning cannot be allowed to hold the pur- 
chase money of property which she represented to be hers when she 
ought to hâve known it was not in existence, on the ground that the 
purchaser should not hâve relied on her représentation. There is an 
obvious différence in the degree of promptness required for rescission 
and for abatement. Odbert v. Marquet (C. C.) 163 Fed. 892. No de- 
gree of diligence in ascertaining the deficiency could hâve affected its 
existence, or altered the fact that Mrs. Browning under the contract 
would receive money which was not her due. The demand for the 
abatement was made very soon after the deficiency was ascertained and 
communicated to the coal company by engineers appointed for the pur- 
pose of examination, and that was sufiScient 
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4. By demurrer it was contended that the misrepresentations, if any, 
were made to Boswell, and that his assignment of the lease contract 
to the coal company did not carry the rjght to claim damages for the 
misrepresentations. The principle does not apply where the right to 
damages is merely incidental to a subsisting substantial property right 
which has been assigned and which is itself susceptible of légal en- 
forcement. National Valley Bank v. Hancock, 100 Va. 101, 40 S. E. 
611, 57 L. R. A, 728, 93 Am. St. Rep. 933. Besides there can be no 
doubt that Mrs. Browning knew that the transaction wilh her was the 
initial step in a plan to form a coal company which would take over 
the property and work the mines. Being thus fully advised that the 
coal company was the real beneficiary of the contract, she is in privity 
with the company and liable to it as if she had contracted directly with 
it. lowa, etc., Co. v. American, etc., Co. (C. C.) 32 Fed. 734 ; 20 Cyc. 
80. The principle was strongly applied by this court in the récent case 
of National Bank v. Kershaw Oil Mill, 202 Fed. 90, 120 C. C. A. 362. 

5. I am unable to agrée that Mrs. Browning should escape abate- 
ment on the ground that the provision of the contract, "it is expressly 
understood and agreed between the parties hereto that this is a lease in 
gross and not by the acreage," refers to the extent of the coal seam. 
Courts do not favor contracts of hazard, and in arriving at the real 
agreement of parties, where a sale is made on the estimate of a given 
quantity, the presumption will always be indulged that the quantity 
controljed or influenced the price. McComb v. Gilkeson, 110 Va. 406, 
66 S. Ê. 77, 135 Am. St. Rep. 944. Having sold her coal at a price 
based on her distinct représentation that it underlay ail the land leased, 
Mrs. Browning must point to something in the contract or other évi- 
dence clearly showing that the purchaser released her from the obliga- 
tion imposed by the représentation. The clause of the contract above 
quoted does not furnish this proof, for it expressly refers to the acre- 
age of the land leased and not to the extent of the coal sold. To hold 
that Boswell by this provision of the contract meant to release Mrs; 
Browning from ail obligation on account_ of her représentations as 
to the quantity of coal purchased would be to impute to him great 
stupidity and put upon him and his assignées an unjust hardship by 
resorting to a forced construction of the agreement. 

But, even if the clause quoted could be referred to the extent of the 
coal field, equity still requires relief for a deficiency so great that it 
is manifest the contract would not hâve been made had the truth been 
known. 39 Cyc. 1250, and cases cited. As is said in Wuest v. Moeh- 
rig, 24 Tex. Civ. App. 124, ï>7 S. W. 864: 

"The court acts In such cases, not uiwn tlie contract exhibited by the deed 
merely, but because it is shown by the évidence that the deed does not oper- 
ate as by tlie real contract it was inteuded, and conyeys more or less than it 
should hâve done." 

6. The next question to be cîonsidered is whether the District Judge 
erred in denying the motion made by Mrs. Browning to hâve the in- 
fant, James S. Browning, Jr., made a party défendant after the filing 
of the cross-bill or supplemental answer of Boswell and the coal com- 
pany asking relief from the lease contract. 
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If the remedy of rescission of the contract were appropriate, or if 
the funds in the hands of Mrs. Browning and to come into her hands 
under the contract were not adéquate to meet ail the demands of the 
infant, the assignment of error on this point would be serious. But 
the wrong donc to the lessees and purchasers was the untrue repré- 
sentation as to the area of the coal field made by Mrs. Browning and 
not participated in by the infant. For the damages resulting f rom this 
wrong, Mrs. Browning, and not her infant son, is primarily respon- 
sible. It is true that the infant might be required by a court of equity 
to abate any unjust enrichment coming to him at the expense of the 
lessees and purchasers, if full rehef for them could not be obtained 
from Mrs. Browning. But as a practical matter, even if the abatement 
should be allowed, it would not be necessary to decree anything against 
the infant in this cause^ since Mrs. Browning bas in her hands abund- 
ant resources arising from her interest in the contract to provide for 
the abatement without affecting the interest of the infant. 

True, the court with propriety might hâve granted the motion on 
behalf of the infant to be made a party so that he might appear by 
guardian ad litem, and might hâve decided between the infant, James 
S. Browning, Jr., and Mrs. Browning what he ought in good con- 
science to contribute to the abatement, since it would be manifestly 
unjust to allow him tb' profit by her mistake as to the extent of the 
common property. McComb v. Gilkeson, 110 Va. 406, 66 S. E. 77, 135 
Am. St Rep. 944. But it is not necessary to send the case back on 
that issue, for Mrs. Browning and the infant both contend that his 
rights should be settled in the circuit court of Tazewell county, and the 
other parties cannot object to that course. Mrs. Browning, therefore, 
could ask in that court for any relief against the infant, James S. 
Browning, Jr., which might be properly due her. 

7. It is not possible to arrive at the just measure of abatement with 
absolute accuracy, because Boswell knew some of the land was occu- 
pied by the railroad and some by the creek bed ; that some had already 
been mined ; and that some had been injured by Mrs. Browning's bad 
mining. It would serve no good purpose to extend this opinion by 
analysis of the évidence and computations. Considération of the mat- 
ter leads to the conclusion that the methods of stating the proportion 
and making the déductions adopted by the District Judge are as nearly 
correct as it is possible to make them. It is true, as argued by coun- 
sel for the appellant, that the portion of the coal field remote from the 
plant and to be worked in the future must hâve been considered by the 
parties less valuable, acre for acre, than that near the plant and to be 
worked immediately. But this considération is offset by another, which 
is apparent, that, acre for acre, the value of the large coal fitld which 
Boswell supposed he was buying was greater than that of the small 
one which he actually acquired. 

I am of the opinion, also, that the estimate of $25,000 as the value 
of the old plant is libéral to Mrs. Browning. 

In my opinion the decree of the District Judge should be modified, 
and the cause remanded for such further proceedings as would be nec- 
essary to carry out the conclusions herein expressed. 
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In re SAMUELS et aL 

Appeal of VALENTINB, 

(Circuit Court of Appeals, Second Circuit. July 2, 1914.) 

No. 249. 

1. Bankbxjptct (§ 69*) — Paetneeship — Entitt. 

Under Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544, 547, 548 
[U. S. Comp. St. 1901, pp. 3418, 3424]) §§ 1, 5, relating to bankruptcy pro- 
ceedings agalnst partnerships, a partnership is treated as an entity for ' 
at least some purposes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 51-53, 56; 
Dec. Dlg. § 69.*] 

2. Bankeuptct (§ 54*) — Paetneeship — Membebs oï Fiem — Solvenot. 

A partnership cannot be adjudged a bankrupt so long as any of Its mem- 
bers are individualïy solvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 54, 84, 85; 
Dec. Dlg. § 54.*] 

8. Bankecptct (§ 90*) — Paetneeship — Seceet Pabtnebs — Meubeb oï Fibu — 
Adjudication — Jdsisdiction. 

In bankruptcy proceedings agalnst a firm, the bankruptcy court has 
jurisdiction to inqulre and détermine whether an alleged secret partner 
Is or is not a member of the firm, and, If he Is, whether he is solvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 124; Dec. 
Dig. § 90.*] 

4. Bankeuptct (| 81*) — Paetneeship — Seceet Pabtneb — Obligation to Filk 

Schedules of Debts and Liabilities. 

In bankruptcy proceedings agalnst a firm, a credltor's pétition agalnst 
an alleged secret partner, asking that he be required to flle schedules of 
hls assets and liabilities on the theory that he was a member of the firm 
and liable for Its debts, could not be sustalned under Bankruptcy Act, 
S 59, provldlng the method by which creditors can proceed to hâve a per- 
Bon adjudged a bankrupt; there being no clalm that the alleged partner 
was Insolvent 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §} 59, 113-118, 
125 ; Dec. Dig. § 81.*] 

5. Bankeuptct (§ 15*) — Proceedings Against Paetneeship — Seceet Pabt- 

NEE — Teial of Issue — Duty to Fixe Schedules — Jueisdiction. 

Bankruptcy Act i 21a, provldes that a court of bankruptcy, on appli- 
cation of any ofiicer, bankrupt, or créditer, may, by order, require any 
designated person to appear In court or before a référée and be examlned 
concernlng the acts, conduct, or property of the bankrupt whose estate is 
In process of administration under the act. Eeld, that neither under such 
section nor independent thereof did a bankruptcy court hâve jurisdiction 
of a credltor's pétition in proceedings agalnst a firm to try the question 
of an alleged secret partner's membershlp In the firm agalnst hls wlll, 
and to compel him to flle schedules of assets and liabilities. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 21 ; Dec. Dig. 
{ 15.*] 

%. Bankeuptct (§ 149*) — Paetneeship — Peoceedings against Seceet Pabt- 

NEE. 

A bankruptcy court In proceedings against a partnership has no Juris- 
diction to admlnlster on the estate of an alleged secret partner wlthout 
declarlng him a bankrupt or finding him insolvent 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 229; Dec. 
Dig. § 149.*] 

•For other cases see uune topic & S numbbs tn Deo. A Am. Digs. 1907 to date, A Rep'r Indexe* 
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7. Bankeitptct (I 90*) — Coubts — Jukisdiction — Parinfesiiip — Peoceedisos 

AGAINST PaETNEB. 

When no pétition in bankruptcy bas been filed asainst an alleged secret 
partner as an individual, and he asserts under oath that he is not a part- 
ner, he canuot be siunmarily adjudged such on an iiiquir.v before a réf- 
érée in bankruptcy to which lie does not consent. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Difï. S 124; Dfc, 
Dig. § 90.*J 

Pétition to Revise and Appeal from the District Court of the United 
States for the Soutiiern District of New York. 

Tliis cause cornes liere on a pétition to review and appeal fvom an ordor of 
the District Court of the United States, Southern District of New York, en- 
tered October 14, 1913 (207 Fed. 195) . An involuntary pétition in bankruptcy 
was flled on August 6, 1912, against Jacques Samuels and Benjamin Lesser in- 
dividually and as copartners composlng the fimi of Samuels & Lesser. The 
nàme of the firm was by luistake incorrectly stated In the pétition, and was 
subsequently corrected by a nunc pro tune order describing the lirm as Abra- 
hams & Lesser. The subpœna issued upon this pétition was served upon 
Sauiuels and l.,esser, ueitlier of whom interposed any answer, and on April 25, 
1913, an order of adjudication was entered on default. Thereafter Edward 
F. Quinn, an alleged credltor of the firm of Abrahams & Lesser, nioved in 
the District Court to compel Moses M. Valentiue to file schedules of his assets 
and liabilities, upon the theory that he was in the firm and as such liable 
for its debts. Upon this motion Valentine filed an answer objectlng to the 
jurlsdictlon of the court to adjudge him a bankrupt, or to détermine his 
solvency, or to détermine the issue of partnershlp In this proceeding, and de- 
nying that he was a partner and objectlng to the sufBciency of the pétition in 
bankruptcy, and setting up that the petitioner was not a party to the pro- 
ceeding in bankruptcy and had brought suit upon his alleged elaim against 
the appellent in a state court. The District Judge ordered that the matter be 
referred to a spécial niaster for examination and report, and required the sald 
Valentine to do certain things, as will more fully appear in the opinion. 

Weschler & Kohn, of New York City (Abram I. Elkus and Wes- 
ley S. Sawyer, both of New York City, of counsel), for appellant. 

Grenville Clark, of New York City (Elihu Root, Jr., of New York 
City, of counsel), for Edward F. Quinn and Alexander S. Webb, as 
trustées in bankruptcy. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question which this court must détermine in this suit is whether the 
Bankruptcy Court, in the administration of the estate of a partnershlp 
which has been adjudged a bankrupt, has jurisdiction, upon a péti- 
tion which does not ask that a third person be adjudged a bankrupt, 
or allège that he has committed an act of bankruptcy or is insolvent, 
and which makes no application for his examination concerning the 
acts, conduct, or property of the bankrupt, to détermine whether such 
third person is a member of the firm, and if it finds that he is, can ad- 
minister upon his estate. If it has no such right, then it cannot, upon 
such a pétition, require a disclosure of such third person's assets and 
liabilities, and the District Court was without power to make the or- 
der respecting which this appeal was taken. 

•For oUier cases see same topic & § nums£B in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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It will be conceded that if a member of a partnership becomes bank- 
rupt, that fact does not subject the partnership to adjudication in bank- 
ruptcy, or give the bankruptcy court jurisdiction over the partnership 
property. But if the partnership becomes bankrupt, does the bankrupt- 
cy court hâve the right to draw to itself and apply to the payment of 
the partnership creditors the individual property of a partner who bas 
not been adjudged a bankrupt? 

The Bankruptcy Act in section 1 provides that the word "person," 
when used in the act shall include partnerships. The same section 
also déclares that : 

"A person shall be deemed insolvent wlthin the provision of tliis act when- 
ever the aggregate of liis property, exclusive of any property whicli he may 
hâve conveyed * * * with intent to defraud • • • shall not at a fair 
valuation, be sufflcient In amount to pay his debts." 

Section 5a déclares that : 

"A partnership, during the continuation of the partnership business or after 
its dissolution and before the final settlement thereof, may be adjudged a 
bankrupt." 

Section 5c déclares that: 

"The court of bankruptcy whlch has jurisdiction of one of the partners may 
hâve jurisdiction of ail the partners and of the administration of the partner- 
ship and individual property." 

And section 5h reads as follows : 

"In the event of one or more but not ail of the members of a partnership 
belng adjudged bankrupt, the partnership property shall not be administered 
in bankruptcy, unless by consent of the partner or partners not adjudged 
bankrupt; but such partner or partners not adjudged bantrupt shall settle 
the partnership business as expeditiously as its nature will permit, and ac- 
count for the interest of the partner or partners adjudged bankrupt" 

[ 1 ] A partnership is certainly treated in the Bankruptcy Act as an 
entity for certain purposes. In Francis v. McNeal (1912) 228 U. S. 
695, 700, 33 Sup. Ct. 701, 702 (57 L. Ed. 1029), the Suprême Court, 
through Mr. Justice Holmes, said in referring to certain provisions 
of the Bankruptcy Act: 

"No doubt thèse clauses taken together recognlze the flrm as an entity for 
certain purposes. • * * But we see no reason for supposing that it was 
intended to erect a commercial device for expressing spécial relations into an 
absolute and universal formula, a guillotine for cutting ofC ail the conséquences 
admltted to attach to partnerships elsewhere than in the bankruptcy courts. 
On the contrary, we should Infer from section 5, clauses 'c' through 'g,' that 
the assumption of the Bankruptcy Act was that the partnership and Individual 
estâtes both were to be administered, and that the only exception was that in 
'h,' 'in the event of one or more, but not aU of the members of a partnership 
belng adjudged bankrupt' " 

There are many décisions that a partnership is not insolvent within 
the meaning of the Bankruptcy Act unless ail its members are insolvent. 
As said by Judge Lowell in 1904, in Re Forbes (D. C.) 128 Fed. 137, 
139, the rule that there can be no bankruptcy of a partnership without 
bankruptcy of ail the partners (save in exceptional cases) is based, not 
upon the words of the statute, but upon gênerai principles of law. 
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"It Is impossible," he said, "to déclare a partnership insolvent so long as 
the partners are able to pay Its debts and theirs, whether out of joint or sep- 
arate estate, and so the courts hâve generally held that a partnership is not 
insolvent unless by the insolvency of ail its partners." 

And in Vaccaro v. Bank of Memphis, 103 Fed. 436, 442, 43 C. C. 
A. 279, 285 (1900), decided in the Sixth Circuit by Judges Lurton, 
Day, and Severans, the first two of whom hâve since become members 
of the Suprême Court of the United States, in an opinion written by 
Judge Lurton, the law was stated as follows : 

"ïhe question as to vi'hether a partnership is to be regarded as such an 
entity or persona as to justify an adjudication of bankruptcy against it as 
such, and Irrespective of any adjudication of bankruptcy against its Indivld- 
ual members, is one not free from difficulties, many of whlch are suggested by 
the learned opinion of Judge Hammond in this case. Tbis question need not 
now be decided, for vre are of the opinion that there can be no adjudication 
of the bankruptcy of the firm of A. Vaccaro & Ce, or of B. Vaccaro and A. B. 
Vaccaro as partners, unless it is shown that the partnership and the Individ- 
uals whieh composed the flrm are insolvent, Apart from any conséquences 
arising out of the death of A. Vaccaro, It cannot be doubted but that the in- 
solvency of the firm and of every member would hâve to be averred and 
shovcn before the firm could be adjudieated bankrupt. This vras the settled 
ruling under the Massachusetts Insolvency lave of 1838, upon whlch much of 
the bankrupt act of 1898 seems to hâve been modeled. Hanson v. Paige, 3 
Gray [Mass.] 239. The reason for the requirement is that every member of a 
partnership Is liable in solido for ail of the flrm debts, regardless of any 
agreement between the partners. The fact that the individual debts of the 
members of the. flrm are to be flrst paid out of the individual assets does not 
affect the question of individual llability. There is a sensé in whlch a firm 
may be sald to be Insolvent where the joint property is Insuflicient to pay the 
joint debts. But if, in fact, there Is a partner whose Individual estate la 
ample to pay the firm debts, as vi'ell as his own, the flrm is not insolvent un- 
der a law which defines insolvency as a condition where the property of the 
debtor at a fair valuatlon is insufflcient to pay his debts." 

The question came before the Eighth Circuit in 1907, in Re Berten- 
shaw, 157 Fed. 363, 371, 85 C. C. A. 61, 69, 17 L. R. A. (N. S.) 886, 
13 Ann. Cas. 986, and an opinion, contrary to that announced in Vac- 
caro V. Bank of Memphis, supra, was delivered by Judge Sanborn. 
After calling attention to the principle announced in the Vaccaro Case, 
he said : 

"The proposition Itself is utterly Inconsistent vrtth the principle establlshed 
by the uniform current of authority that a partnership is a distinct entity, 
separate from the partners who compose it, under the act of 1898, and the 
two propositions cannot both loglcally stand together. • • • When, how- 
ever, the act of 1898 made the partnership a person, required its considéra- 
tion, adjudication, and the administration of its property as a distinct entity, 
and declared it insolvent when its property was insuflicient to pay its debts, 
the tests of insolvency under the insolvency law of Massachusetts and the 
Bankruptcy Act of 1867 were inapplicable to cases under it, and the only test 
was that declared by the act itself, the insuflîciency of the property of the 
person, the partnership, to pay the person's, the partnership's, debts." 

Each of thèse divergent views has found support in the courts. 
But it is not necessary to marshal the authorities or to enter upon a 
considération of the reasons upon which they are based for the pur- 
pose of ascertaining which of the two théories should be accepted. 
That is made unnecessary by the opinion of the Suprême Court of the 
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United States in the récent case of Francis v. McNeal, supra. In that 
case the Court said : 

"So far as Vaccaro v. Security Bank ot Memphls, 103 Fed. 436, 442 [48 
C. C. A. 279], is inconsistent with the opinion of the majorlty In Re Berten- 
shaw, 157 Fed. 363 [85 C. 0. A. 61, 17 L. B. A. (N. S.) 886, 18 Ann. Cas. 986], 
we regard it as sustained by the stronger reasons and as correct" 

[2] We must therefore accept it as established law that a partner- 
ship is not bankrupt so long as any of the members who compose it 
is individually solvant. 

In the case at bar the partnership of Abrahams & Lesser was ad- 
judged bankrupt, and so were the two known partners. But at the time 
of the adjudication it was not known that Valentine was a member 
of the partnership ; his relation to the firm not having been disclosed. 
He was therefore not joined in the pétition which was filed against the 
firm and his copartners, or alleged copartners. If he is a partner and is 
Suivent, then the firm to which he belongs is not bankrupt, when the 
act of bankruptcy charged is one involving insolvency, for the com- 
bined partnership and individual assets would suffice to pay the part- 
nership debts. 

[3] If under such circumstances the bankruptcy court bas no right 
to inquire and détermine whether one, who is alleged to be a secret 
partner of the firm against which bankruptcy proceedings are pend- 
ing, is or is not a member of the firm, and, if he is, whether he is solv- 
ent, then certainly the court is left in an anomalous and even an ex- 
traordinary situation. That it is possessed and must be possessed of 
such power we cannot doubt. And we must proceed to inquire wheth- 
er the proper proceedings hâve been taken as against Valentine, the 
alleged secret partner, to enable the court to enter upon the inquiry. 
The proceedings taken were as follows: A creditor of the bankrupt 
firm filed a pétition in the bankruptcy court in which it was alleged that 
the petitioner was informed and believed "that Moses M. Valentine up 
to the time of the proceedings in bankruptcy herein, and for some 
time previous thereto, v\ras a dormant or secret partner in said copart- 
nership." He also alleged that the sources of his information and 
the grounds of his belief were summarized and set forth in the affi- 
davit of one Clark, which he annexed to and made a part of his péti- 
tion. He concluded the pétition by asking that the court grant an or- 
der directing Valentine to "file a schedule of his debts and an inven- 
tory of his property in the same manner as is required in cases of 
debtors against whom adjudication of bankruptcy bas been made." 
Notice was served on Valentine that a motion would be made for an 
order directing him "as a partner in said firm of Abrahams & Lesser" 
to file a schedule of his debts and an inventory of his property. There- 
upon Valentine filed an answer, in which he alleged that he had never 
been a member of the firm of Abrahams & Lesser, and had never been 
interested therein, and that he was solvent. The answer also declared 
that he did not "submit himself to the jurisdiction of the court, nor 
has he at any time submitted himself to such jurisdiction, for the pur- 
pose of being himself adjudicated a bankrupt, or for the purpose of 
having his solvency or insolvency passed upon, or for the purpose of 
215 F.— B4 
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having his alleged partnership with the above-named bankrupts deter- 
mined in this proceeding, and he respectfuUy reserves the right to ob- 
ject to the jurisdiction of this court to détermine the question of his 
alleged partnership with any of the above-named bankrupts or the 
said bankrupt firm and to adjudge him a bankrupt." 
The Bankruptcy Act in section 59b provides as f ollows : 

"Three or more credltors who hâve provable claims against any pereon 
which amoiint in the aggregate, in excess o£ the value of securlties held by 
them, If any, to flve hxindred dollars or over; or 1( ail of the creditors of such 
person are less than twelve in nuniber, then one of such creditors whose claim 
equals such amouut may file a pétition to hâve him adjudged a bankrupt." 

And section 59d provides as f oilows : 

"If it be averred in the pétition tliat the creditors of the bankrupt are less 
than tv^elve in number, and less than three creditors hâve joined as petitioners 
therein, and the auswer avers the existence of a large number of creditors, 
there shall be filed with the answer a list under oath of ail the creditors, with 
their addresses, and thereupon the court shall cause ail such creditors to be 
notified of the pendency of such pétition and shall delay the hearing upon such 
pétition for a reasonable tlme, to the end that parties • * * shall hâve 
an opportunity to be heard ; if upon such hearing it shall appear that a suf- 
flcient number hâve joined in such pétition, or if prlor to or during such hear- 
ing a suflttcient number shall Join therein, the case may be proceeded with, but 
otherwise it shall be dismissed." 

[4] It is évident that the créditer Quinn in filing his pétition was 
not proceeding under section 59. That section provides a method by 
which creditors can proceed to hâve a person adjudged a bankrupt, 
but the pétition in question does not ask to hâve Valentine adjudged 
a bankrupt, and does not assert that he is insolvent, and does not allège 
facts which are sufficient to justify a single créditer in filing the pétition 
under the foregoing section. 

[5] But can the pétition be sustained under section 21a? That pro- 
vision reads as f ollows : 

"A court of bankruptcy may, upon application of any offlcer, bankrupt, or 
creditor, by order require any designated person including the bankrupt and 
his wife, to appear in court or before a référée or tlie judge of any state court, 
to be examined concerning the acts, conduct, or property of a bankrupt whose 
estate Is in process of administration under this act : Provided, that the wife 
may be examined only touchlng business transacted by her or to which she 
is a party, and to détermine the fact whether she has transacted or been a 
party to any business of the bankrupt." 

Under this provision the court is empowered upon application of 
any creditor, "by order" to require "any designated person" to appear 
and be examined "concerning the acts, conduct, or property of a bank- 
rupt whose estate is in process of administration." The pétition clear- 
ly is not authorized under section 21a. That section intended to pro- 
vide a searching and summary method for the discovery of hidden 
assets, not only by the examination of the bankrupt, but of other wit- 
nesses. The proceeding it authorizes is meant to assist the trustée in 
discovering and coUecting the assets. The section confers authority 
upon the trustée or any creditor of the estate to apply for the examma- 
tipn of any person. The person to be examined cannot object to be- 
ing sworn and examined on the ground that no issue has been made 
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up for détermination, neither can he object that tliere îs no fact in dis- 
pute. The simple object is to obtain information as to the bankrupt's 
property. Under this provision a petitioning creditor might hâve ask- 
ed the court to issue an order for the examination of Valentine con- 
cerning "the acts, conduct, or property" of the bankrupt hrm, with 
the view of ascertaining whether or not he was a secret member of 
that partnership and had in his possession assets available to the cred- 
itors. 

The application of the petitioning creditor in this case was not in 
ternis made to compel Valentine to subtnit to an examination concern- 
ing "the acts, conduct, or property of the bankrupt," but it simply 
asked that he be compelled to file schedules of his assets and liabilkies 
as if he had been adjudged a bankrupt. The pétition was not framed 
under section 21a, and the course pursued respecting it was not the 
course usually adopted in such cases, when an application is made for 
an examination of a witness under this section. The practice is up- 
on the coming in of an application made to the court under this pro- 
vision for the court to make an order directing the designated person to 
appear before the référée or spécial niaster '"to be examined concern- 
ing the acts, conduct, and property of the bankrupt," and that due 
service of the order by copy be made upon such person. But in this 
case Valentine was served with a notice that an application was to be 
made to the court for an order to compel him to file an inventory of 
his property "in the same manner as is required in cases of debtors 
against whom adjudication of bankruptcy has been made." We find 
nothing in the Bankruptcy Act which warrants any such method of 
procédure. Section 21a simply authorizes the creditor to apply for an 
examination of a person designated in the application. 

Valentine appeared pursuant to the notice and objected to the juris- 
diction of the court, denied under oath that he was a member of the 
bankrupt firm, and denied that he was insolvent. But the court issued 
an order directing that the question be referred to a spécial master 
for examination, testimony and report as to whether Valentine was a 
partner in the firm of the bankrupts, and further providing that, in 
the event that the said spécial master reported that Valentine was a 
partner, he should, within 10 days after the filing of the report and 
its confirmation by the court, file a schedule of his debts and an inven- 
tory of his property as provided for in the Bankruptcy Act. We fail 
to find upon the facts as disclosed in this record that the court had 
any jurisdiction over Valentine, or any authority to make any such 
order. ■ The counsel for appellees in our opinion misapprehended the 
question involved upon the record. In his brief and in the argument 
he stated that : 

"Tlie précise question on this appeal is whether or not the Bankruptcy Court 
has jurisdiction merely to inqulre whether a noiibankrupt partner has a .sur- 
plus over Indlvldual debts, which should go toward the payment of firm 
debtors." 

But this does not appear to us to be the question. The application 
made to the court below, as appears f rom what has already been said, 
was not in terms an application to inquire into anything. . The court 
below thought that : 
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"The only question open Is whether Valentlne was In fact a partner at the 
tlme of the pétition. Upon that he is not entitled to a jury, as I understand 
the theory, because alEhough this court admlnisters Ms estate, it does not dé- 
clare him a bankrupt, and need not even flnd Mm Insolvent. Hls only re- 
course, If he would escape Buch administration, is to pay off the flrm cred- 
itors." 

[6] We are satisfied that the court was in error in thinking it had ju- 
risdiction upon the application submitted to it to make the order it did, 
or that it possessed any right to administer upon Valentine's estate 
without declaring him a bankrupt or finding him insolvent. It has un- 
doubtedly been held in some cases that the bankruptcy court can ad- 
minister upon the estate of nonbankrupt partners. Dickas v. Barnes, 
140 Fed. 850, 72 C. C. A. 261, 5 L. R. A. (N. S.) 654; In re Ceballos 
& Co. (D. C.) 161 Fed. 445; Matter of Lattimer (D. C.) 174 Fed. 824; 
In re Junck & Balthazard (D. C.) 169 Fed. 481 ; In re Stokes (D. C.) 
106 Fed. 312. But thèse cases proceed upon the theory that a firm 
may be bankrupt although some of its members remain solvent. And 
this theory, as we hâve pointed out already, appears to be contrary to 
the view entertained by the Suprême Court in the récent case of Fran- 
cis V. McNeal, supra. 

[7] It would be much more accurate to say that the question 
whether, when no pétition in bankruptcy has been fîled against him, an 
individual who asserts under oath that he is not a partner can be sum- 
marily adjudicated a partner on an inquiry before a référée in bank- 
ruptcy to which he does not consent. Such a question must be answer- 
«d in the négative. 

What would or would not happen if he were a partner may be in- 
teresting, but that question is not now before us. 

The decree is reversed, with costs. 



FREEMAN et al. T. WATSON et aL 

(Circuit Court of Appeals, Third Circuit. July 3, 1914. Eehearlng Denied 

August 29, 1914.) 

No. 1825. 

1. BAILBOADS (§ 197*) — MORTGAGE — FORECLOSTJRE — ReORGANIZATIOIT. 

A majorlty of the holders of the flrst mortgage bonds of a rallroad 
corporation entered Into an agreement by which a commlttee was ap- 
pointed to adopt a plan for the reorganlzatlon of the company, with au- 
thority to employ agents, attorneys, etc., their bonds being deposited with 
the commlttee. This commlttee and a commlttee representlng the hold- 
ers of subséquent bonds made an agreement by which three "représenta- 
tives" were appointed to represent ail the parties, procure a foreclosure 
of the mortgage, purchase the property, organize a new corporation to 
which the property was to be transferred, and distribute the securlties 
of the new company to the two committees for distribution to the bond- 
holders. They purchased the property at a sale under a decree which 
provlded that the purchaser mlght apply on the purchase price any flrst 
mortgage bonds at the amounts payable thereon out of the proceeds of 
the sale, and that the corporation should renoain liable for any balance 

•For otber cases sw «uns topic & { mvmbbb In Dec. A Am. Dlgs. ISOT to date, & Rep'r Iii4exee 
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due on the bonds. The new company was organlzed and Its securitte* 
distributed among the bondholders of the old corporation. Upon the 
distribution of the proceeds of sale, holders of flrst mortgage bonds who 
did not join in the reorganization agreement objected to 'thoee who had de- 
posited their bonds participating in the distribution until the nonassentlng 
bondholdci-s were paid in full, on the grounds that there was an illégal 
overissue of bonds, that the représentatives had become the owners of sueh 
bonds, and that one of them had notice of the illegality. Héld, that such 
bonds were entitled to partieipate in the distribution equally with the 
bonds not deposited, as the représentatives held them merely as agents, 
and. vvhlle the bondholders might hâve agreed to surrender ail claims of 
every kind under their bonds and take the Iwnds of the new company Jn 
full satisfaction thereof, the facts showed no intention to do so. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. § 662; Dec. 
Dlg. § 197.*] 

2. COEPOKATIONS (§ 482») — FOEECLOStTKlS OF MORTGAGE ^EVIDENCE. 

Where, in a suit to foreclose a corporate mortgage, in which it ap- 
peared that illegality, if not fraud, attended the issue of the bonds se- 
cured thereby, the master's ruling that each bondholder must afflrma- 
tively prove his bona flde title before he eould receive a dividend from 
the proceeds of sale was approved by the trial judge, and the case sent 
back to the master for a détermination of the bondholders entitled to 
partieipate in the fund, a bondholder was not required to appear in per- 
son and prove his elaim by his own testimony, but could establlsh it by 
the testimony of others, and might show a rlght to rely upon the title of 
a former bona flde holder. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 1870, 1877- 
1888; Dec. Dig. § 482.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; James S. Young, Judge. 

Foreclosure suit by the Fidelity Trust Company, trustée, against the 
Conneaut & Erie Traction Company. From a decree coniîrming a 
master's report and distributing the proceeds of the sale, Albert Edgar 
Freeman and others, bondholders, appeal. Affirmed. 

A. E. Freeman, of Philadelphia, Pa., for appellants. 

B. Franklin Pepper, of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and HUNT, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This appeal is from a decree 
distributing a fund produced by a master's sale of the property of the 
Conneaut & Erie Traction Company. The sale was made in reorgan- 
ization proceedings, under a decree foreclosing a first mortgage, and 
the three appellants represent bonds amounting to $14,000 that did not 
assent to the reorganization agreement. There is little dispute about 
the facts, and in the f oUowing summary we hâve made f ree use of the 
brief s of counsel : 

[1] In 1902 the traction company issued $800,000 of bonds, secured 
by a first mortgage upon ail of its property, including its franchises. 
In 1904 a second mortgage viras created, securing an issue of refunding 
bonds. In 1907 the company defaulted, and the district court ap- 
pointed a receiver. Thereupon two committees were organized, one by 
the first mortgage bondholders, and the other b y the second mortgage 

*For other cases see same toplc & ( mdubxb lu Sec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bondholders. The members of the first committee were William Chal- 
fant, Jr., William J. Fling, R. L. Forrest, E. C. Miller, and C. E. Wil- 
lock, and the members of the second committee were C. B. Van Nos- 
trand, Evans R. Dick, and George S. Graham. Out of the total issue 
under the fîrst mortgage, bonds to the amount of $783,500 were de- 
posited under the terms of an agreement hereafter referred to. Ail of 
the refunding mortgage bonds were deposited with the second com- 
mittee. 

On May 4, 1908, the two committees agreed upon a plan of reor- 
ganization. William J. Fling and R. L. Forrest of the first committee, 
and C. B. Van Nostrand of the second committee, were appointed to 
carry it out as "représentatives" of ail parties to the agreement, and 
were so described. As part of the plan, the Fidelity Trust Company 
of Philadelphia, trustée under the first mortgage, filed a foreclosure 
bill under which a decree was entered in April, 1909. In May the 
property was sold to the "représentatives" for $200,000, of which less 
than $40,000 was ultimately paid in cash, the sale was duly confirmed, 
and a deed was made to the purchasers. When the master attempted 
to distribute the fund arising from the sale, the "représentatives" pre- 
sented the $783,500 of deposited first mortgage bonds so that a dividend 
might be awarded to thèse bonds out of the purchase price. Thereupon 
a nonassenting bondholder, now one of the appellants, objected on 
the ground that f raud or illegality had attended the issue under the 
first mortgage — specifically, that an overissue had been made contrary 
to law— and contended that no bond should be allowed to share in the 
distribution until the holder thereof should assume the burden of prov- 
ing that he had acquired it bona fide, for value, and without notice of 
the fraud or illegality. The master overruled the objection, holding 
that as the bonds were in the usual form, and were therefore nego- 
tiable securities, the title of the holders was presumed to be good, and 
that the burden of proof was upon the objector. He, therefore, distrib- 
uted the fund pro rata to the "représentatives" and to the nonassenting 
bondholders. The latter excepted, and (while the matter was pending) 
was joined by the other two appellants, who are also nonassenting 
bondholders. The District Court sustained the exceptions, directing the 
master to take testimony and report : (1) What was the fact concern- 
ing the asserted fraud or illegality ; and (2) who were the holders and 
owners of the bonds, with the amounts due thereon. 

Much testimony was taken, and the master reported that illegality, 
if not fraud, had attended the issue of the bonds, and ruled that each 
holder must affirmatively prove his bona fide title before he could re- 
ceive a dividend. Judge Young agreed, and sent the case back in or- 
der that the master might détermine "who of the bondholders are en- 
titled to participate in the fund." By this décision the "représenta- 
tives" were obliged to assume the burden of proving that each holder 
of the deposited first mortgage bonds had a valid title. Until this 
should be done, of course the "représentatives" could not use any of 
the bonds in part payment of the $200,000 purchase money, and the 
transaction could not be completed. Accordingly many witnesses were 
heard, 136 on behalf of the depositing bondholders, and 3 on behalf of 
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the nondepositing bondholders. In February, 1913, the master made a 
careful and detailed report, finding that $695,000 of first mortgage 
bonds were owned and had been deposited by persons or corporations 
who were bona fide holders for value without notice of the fraud or 
illegality and finding, also, that the $14,000 of undeposited bonds were 
similarly owned. Accordingly he distribu ted the fund pro rata to the 
"représentatives" and to the owners of the $14,C0O. The latter ex- 
cepted, but the exceptions were dismissed and the report confirmed. 
The présent appeal is taken from the decree of confirmation. The is- 
sue, therefore, before this court is, Who is entitled to the proceeds of 
the foreclosure sale, and in what amount? 

The assignments of error are numerous, but they may be grouped 
under two propositions, which are thus stated in the brief of the appel- 
lants' counsel : 

"I. That ail the bonds other than those held by the appellants are owned 
by Messrs. Fling, Forrest, and Van Xostranil, are charged with the fraud, 
and are postponed in distribution to the bonds of the (appellants). 

"II. That tie direction of tlie lower court in referring tliis cause baek to 
the spécial master required the production of the bonds and (the) présent 
owners thereof; that no bondholders hâve appeared other than the appel- 
lants, and therefore only the appellants' bonds are entitled to distribution." 

Or, as stated by counsel for the appellees, the receiver and the "rep- 
résentatives," the objections for considération are thèse: 

1. Because the "représentatives" were held to be agents of the de- 
positing bondholders, while they should bave been held to be the hold- 
ers and owners of the bonds on their own account. 

2. Because each bondholder was not compelled to appear in person 
and prove his or her claim. 

3. Because in certain instances the master accepted insufficient évi- 
dence of good faith. 

4. Because in other instances the master refused to charge some of 
the bondholders with bad faith, overruling the appellants' conten- 
tion that because thèse bondholders had inspected the property before 
buying the bonds, they should therefore be charged with notice of the 
f ollowing f acts : (a) That the bonds- had been f raudulently or illegally 
issued ; (b) that the road was to be only 30 miles in length instead of 
35, the mortgage indicating the larger number ; and (c) that a certain 
branch was not being built, the mortgage indicating also that this 
branch would be built as part of the mortgaged property. 

The appellants' principal argument seems to be that, although the 
first committee was the agent of the depositing bondholders, and al- 
though the "représentatives" were the agents of both committees, 
nevertheless the agency had ceased because the "représentatives" had 
discharged ail their duties; the resuit being that in some undefined 
manner the "représentatives" hâve become the sole owners of the de- 
posited bonds. If they are the owners, it is further argued that the 
iîonds must be postponed to the appellants' nonassenting bonds, which 
must then be paid in fuU, because Forrest, one of the "représentatives," 
was président of the traction company when the bonds were issued, 
and had notice of the fraud or illegality. 
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We do not agrée with this argument, and we think îts unsoundness 
will appear upon further considération. The committees will be called 
No, 1 and No. 2. The agreement under which No. 1 was appointed is 
in brief as follows: The bondholders appointed the committee with 
power to adopt a plan of reorganization, and agreed to be bound there- 
by. They authorized the committee to employ agents, attorneys, etc., 
and to buy ail the traction company's property of every kind at public 
or private sale, giving further power to assess the bondholders in order 
to raise the necessary funds for ail purposes. The committee was to 
be f ree from personal liability except for fraudulent misconduct. 

Under this agreement committee No. 1 were undoubtedly the mère 
agents of the depositing bondholders in the reorganization of the road, 
with the powers and under the conditions stated by their principals. 
Thèse powers authorized the committee to make the reorganization 
agreement with committee No. 2. By that agreement Fling, ForreSt, 
and Van Nostrand became the "représentatives" or agents of both sets 
of bondholders, Fling and Forrest being also members of committee 
No. 1, and Van Nostrand, of committee No. 2. The agreement de- 
clared that the three persons named should be "représentatives of ail 
parties hereto (meaning both committees acting for the two sets of 
bondholders) with authority to take the steps and perform the acts 
hereinafter specified." In outline the steps to be taken were as fol- 
lows : The Fidelity Trust Company was to be asked to f oreclose the 
first mortgage, and the "représentatives" were to agrée upon a min- 
imum price for the property and upon other terms of sale, and were 
authorized to buy the property if necessary. Committee No. 1 was to 
furnish in the first instance the cash needed to comply with the terms 
of sale, and was also to place the bonds in its hands at the disposai of 
the "représentatives" to enable the purchase to be completed. The 
"représentatives" were then to organize a new corporation, to be styled 
the Cleveland & Erie Railway Company, and were to transfer the 
property to such corporation, taking the needful steps to bave the re- 
ceiver discharged and to gain possession of the property. The new 
company was to issue securities of the nature and in the amounts set 
forth, thèse new securities to be distributed to the two committees in 
certain proportions, and the two committees were to distribute the se- 
curities in exchange for the bonds deposited with them. The "repré- 
sentatives" were to be f ree from personal liability ; ail obligations as- 
sumed by them being declared to be assumed "in their représentative 
capacity and not as individuals." 

This agreement emphasizes the agency of the "représentatives" ; they 
were clearly acting not as owners of the bonds, but merely as agents of 
the two committees and of the depositing bondholders for the purpose 
of completing the reorganization. It is not quite easy to understand the 
ground for the appellants' contention that the assenting bondholders 
ceased to own the deposited securities, and that the title thereto passed 
to the "représentatives." On the surface it would seem that the trans- 
action présents the case of an ordinary reorganization, of the type re- 
ferred to in Cook on Corporations, sections 886 and 887. We can dis- 
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cover nothing to the contrary, either in the agreements or in the fore- 
dosure decree. The situation was this : 

Under the decree of foreclosure the first mortgage bondholders were 
obliged to bid at least $200,000. If they should become the purchasers, 
$30,000 of this sum was to be paid in cash, in order to meet the ex- 
pansés of sale and certain preferred claims. (This amount was after- 
wards increased to nearly $40,000.) Of course the balance of the bid 
was applicable to the debts of the traction company in their order, and 
this meant that the whole balance would go to thèse bondholders. But 
as they were allowed to use their bonds in payment, they were not 
obliged to go through the superfluous formality of paying the remain- 
ing $170,000 with one hand and taking it back with the other. The 
mère présentation of valid bonds would be sufficient. The master's 
principal inquiry theref ore was, How many bonds are valid } And with 
this inquiry his report is mainly concerned. AU bondholders, assent- 
ing and nonassenting alike, were interested in this question — especially 
the nonassenting holders, since they were to receive in cash whatever 
their proper proportion might be. But, as the assenting bondholders 
had to find the money to pay the nonassenting holders, they were also 
interested, since the proportion awarded to them would relieve them 
pro tanto of the obligation to furnish actual money. This was a real 
advantage, and while, no doubt, they might agrée to give it up if they 
chose, such an agreement would be unusual and would scarcely be pre- 
sumed. The agreements looking to a reorganization were made in 
1908, and the decree which was entered in April, 1909, may fairly be 
regarded as expressing the intention of the persons in interest : 

"That at said sale no bid shall be received for the property unless the person 
making such bid shall hâve previously deposited with the said master a cer- 
tified check to his order for the sum of $30,000. The balance of the purchase 
prlce shall be paid to said master upon the delivery of a deed conveying the 
property to the purchaser. The purchaser, for the purpose of making settle- 
ment or payment for the property, shall be entitled to apply toward the pay- 
ment of the purchase priée any flrst mortgage bonds and any matured and un- 
paid coupons at the amounts payable thcreon out of the net proeeeds of the 
sale, the master being empowered for such purpose to estimate and déter- 
mine said amounts. The master is not authorized and shall not accept at 
such sale any bid of less than $200,000. • » • 

"The balance, after paying the costs and expenses of the sale, shall be 
equally dlstributed among the holders of the first mortgage 5 per cent, gold 
bonds of the Conneaut & Erle Traction Company, and If any balance remain 
after paying in full the said bonds and coupons, with the Interest due thereon, 
It shall be paid to the Conneaut & Brie Traction Company." 

And there is a further provision that the traction company shall be 
bound for "any deficiency that may remain due and payable upon (the 
first mortgage bonds) after applying thereto ail of the moneys realized 
from the sale applicable thereto." 

Hère are positive provisions that if the first mortgage bondholders 
buy the property they may use their bonds toward paying the purchase 
price, and that the company is to be bound for any deficiency after 
charging the purchase price against the bonds. Now, it is true that in 
spite of the decree the bondholders might hâve agreed to surrender ail 
claims of every kind under their bonds in case they should become the 
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purchasers, and they might hâve agreed to take in full satisfaction 
thereof the bonds of the new company. If they made such an agree- 
ment, they are bound by it; and in a reported décision, on which the 
appellants mainly rely (Central Trust Co. v. Cincinnati, etc., Co. [C. C. 
Ohio] 58 Fed. 500), the bondholders apparently did so agrée, and Judge 
Taft enforced the contract. The principal resemblance between that 
case and this lies in the fact that in both cases the reorganized com- 
pany issued new securities that were accepted by the bondholders un- 
der the old mortgage. But the Ohio décision rests upon the peculiar 
equities there appearing, as is shown by Judge Cochran in McEvven v. 
Land Co., 138 Fed. 797, 17 C. C. A. 163, so that the reasoning of Judge 
Taft should be regarded as applicable to the spécial circumstances then 
before him. 

We hâve hère the case of an ordinary reorganization that has been 
partly carried out. The property has been conveyed to the new com- 
pany, and the "représentatives" hâve taken the risk of distributing the 
securities of the new company among the bondholders of the old. The 
risk may not hâve been serions, but it seems plain that the transaction 
has not yet been completed, and that the agency has not yet come to an 
end. The receiver has not yet been discharged, the fund arising from 
the sale has not yet been distributed, and the ultimate liabilities of the 
first mortgage bondholders hâve not yet been determined. The dis- 
tribution is precisely the matter now in dispute, so that the purpose 
for which the committees and the "représentatives" were appointed has 
not yet been fully carried out. The deposited bonds are still needed 
to discharge a part of the purchase price, and no sufficient ground ap- 
pears in the reorganization agreement to justify us in holding that the 
bondholders intended to surrender their bonds with ail valid claims 
thereunder upon the proceeds of sale, and to take the securities of the 
new company in full satisfaction. Some clear expression, or some 
definite implication, should exist before so unusual a resuit is reached, 
and we lind neither in the présent transaction. On the contrary, the 
agreement distinctly recognizes that the bonds may be used for the 
very end to which they are now being put, and there are no opposing 
equities to compel a différent conclusion. We say nothing of other dif- 
ficulties that might lie in the appellants' road, even if the bondholders 
had plainly abandoned ail claim under their old bonds. The other 
branch of the appellants' first proposition would still require considéra- 
tion, namely, that the "représentatives" hâve somehow succeeded to the 
bondholders' title ; and this is a subject we need not discuss. 

[2] Ail the questions under the appellants' second proposition hâve 
to do with the competency or the sufficiency of the évidence offered to 
prove the titles of certain bondholders, and the full discussion by the 
master, approved by the district court, relieves us from the need of tak- 
ing up the appellants' objections in détail. It is enough to say that it 
was not obligatory upon each bondholder to appear in person and to 
prove his claim by bis own testimony. He was only obliged to offer 
compétent and sufficient évidence for this purpose, and such évidence 
might proceed from other persons as well as from himself. So, too, he 
might show that he was at liberty to rely upon the title of a former 
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bona fide holder for value without notice. The évidence offered sat- 
isfied the master and the district court, and we should be slow to reject 
findings of fact on which they agreed. 
The decree is affirmed. 



YANG-TSZE INS. ASS'N et al. v. FURNESS, WITHY & CO., Limited (and 

fourteen other cases). 

(Circuit Court of Appeals, Second Circuit June 10, 1914.) 

No. 201. 

1. Collision (§ 107*) — Steam Vessels Ceossing — Spécial Cikoumstances 

RULE. 

The Drivilesed one of two crossing vessels Is iiot relieved from the 
duty of keeplns her course and speed as roquired by article 21 of the 
International Eules (Act Aug. 19, 1890, c. 802, 26 Stat. 320 [U. S. Comp. 
St. 1901, D. 28701) by article 27, which authorizes a departure from the 
raies under spécial circumstances which render such departure "neces- 
sary in order to ayoid immédiate danger," unless there is clearly im- 
médiate danger, and then the departure must be no more than is neces- 
sary. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 224; Dec Dig. 
I 107.*] 

2. Collision (§ 123*) — Contributory Fault — Violation of Rules. 

Where a ship at the time of collision was acting in violation of a stat- 
utory rule, the burden is on her to show, not merely that her fault might 
not hâve been oue of the causes "f the collision, but that It could not 
bave been, 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 259-261; Dec. 
Dig. § 123.*] 

8. Collision (§ 40*) — Stbam Vessels Cbossing — Mutual Faults. 

l'he steamships Alleghany and Pomaron both held in fault for a colli- 
sion at sea in open weather and in the daytime while on crossing courses. 
In which the Alleghany was sunk, hej' fault being the failure to maintain a 
lookout, although the vessels were within sight of each other for several 
miles, and that of the Pomaron, which was the privileged vessel, a change 
of course without necessity. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 40; Dec. Dig. 
§ 40.*] 
4. Evidence (§ 37*) — Judicial Notice — Laws of Poreign Countrt. 

Although the local laws of both countries to which two foreign ves- 
sels in collision on the high seas belong may coïncide In providing that 
liability shall not be in solido, but in proportion to the degree in which 
each vessel Is in fault, courts of admiralty of the United States cannot 
take judicial notice of such laws, nor apply such rule unless they are 
pleaded and proved. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 52; Dec. Dig. 
i 37.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal to review a decree of the Dis- 
trict Court of the United States for the Southern District of New 
York in favor of certain owners and underwriters of cargo of the 
German Steamship Alleghany for damages resulting from the total 

•For other cases see same topic & § number In Dec. & Aux. DIgs. 1907 to date, & Rep'r Indexes 
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loss of the cargo as the resuit of a collision with the Pomaron on Feb- 
ruary 2, 1912. The original libels were filed against the owners of the 
two vessels jointly. But the Hamburg- American Company, the own- 
er of the Alleghany, filed a pétition for the limitation of its liability and 
surrendered the amount of its pending f reight for the voyage and the 
libels were thereupon stayed as to that company. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham, Norman B. Beecher, and Robinson Leech, ail of New 
York City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (Howard S. Har- 
rington, of New York City, of counsel), for appellees Coleman and 
others. 

Convers & Kirlin and Lawrence Kneeland, ail of New York City 
(J. Parker Kirlin, William H. McGrann, and Kneeland, Harison & 
Hewitt, ail of New York City, of counsel), for other appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. Furness, Withy & Co., Ltd., a corpora- 
tion created by and existing under the laws of the United Kingdom of 
Great Britain and Ireland, prosecutes this appeal to reverse a decree 
of the court below. Fifteen separate libels were filed against the 
above-named corporation. The separate libelants were Yang-Tsze 
Insurance Association, Ltd., et al., Nord-Deutsche Insurance Company 
et al.. Fédéral Insurance Company, Walter Oloffson et al., M. H. Sil- 
vera, Hazen & Co., Boston Insurance Company, Walter Despard, Eu- 
gène J. F. Coleman, Marshall K. Weidensaul, Frances W. Van Praag, 
Orton G. Orr, Laura Moore, Louis Bertschman, United States of 
America. The various hbelants brought suits for cargo losses except 
the United States. The government suit was for loss of registered mail 
carried by the steamship Alleghany which sank at sea because of a 
collision with the steamship Pomaron, and the suits were brought 
against the owners of the latter vessel. The suits were brought on for 
trial simultaneously, having been consolidated and heard on the plead- 
ings and proofs. The court below rendered a décision that the libel- 
ants were entitled to recover. One decree was entered awarding in 
ail, damages and costs amounting to $172,029.81. 

This collision occurred off the capes of Virginia about 1 1 :30 a. m. 
on February 2, 1912. The Alleghany was on a voyage f rom New York 
to the West Indies. The vessel was an ordinary tramp steamer, 310 
feet long. The Pomaron was a steel screw steamship of 1,809 tons 
gross and 1,027 tons net, 278 feet long and belonged to Furness, Withy 
& Co., Limited. She was on her way from Baltimore to European 
ports and loaded with grain and gênerai cargo. The Pomaron sighted 
the Alleghany about an hour before the accident, the latter being some 
10 or 12 miles away and on her port hand. Each vessel kept her course 
and speed for some 45 minutes. During this time the chief officer of 
the Pomaron had the Alleghany under constant observation. But ail 
this time the Alleghany had not seen the Pomaron at alh This was 
occasioned by the fact that her chief officer, then on watch, had taken 
his observation and gone into the chartroom to calculate his position. 



TANG-TSZE INS. ASS'K V. FUBNBSS, WITHY <b 00. 861 

The Alleghany did not discover the Pomaron until the latter blew one 
blast on her whistle and ported her helm. This was between five and 
seven minutes of the colHsion. Between the time when the Pomaron 
saw the Alleghany and the time when she blew the blast on her whistle 
the two vessels had continued to approach each other without change 
of course or speed. At the time the Pomaron sounded the whistle the 
two vessels were about a mile apart and the Alleghany was proceeding 
at a speed of 111/2 knots per hour and the Pomaron at a speed of 9 
knots. After the Pomaron sounded the whistle the Alleghany shortly 
blew two blasts, and thereupon the chief officer of the Pomaron at 
once rang the engines full speed astern and ordered the helm hard 
aport. He testified that after he had run full speed astern he saw the 
Alleghany had put her helm hard astarboard and he could see — 

"she was swinging around, her stem was flying into us, and of course, when 
he put hls helm hard astarboard, his stem swung around and caught us on 
the bow, about abreast of No. 3 hatch." 

[1] The bow of the Pomaron struck the starboard quarter of the 
Alleghany about 100 feet from her stem, and about 3 o'clock in the 
afternoon the Alleghany sank. Bef ore the collision the Alleghany was 
on a course approximately south and the Pomaron on a course approxi- 
mately east, the vessels being on crossing courses and the Alleghany 
having the Pomaron on her starboard hand. As the two vessels were 
on crossing courses they were subject to article 19 of the International 
Régulations. That article is as f ollows : 

"When two steam vessels are crossing, so as to Involve risk of collision, 
the vessel whiob bas the other on her starboard side shall keep out of the way 
of the other." 

And article 21 provides : 

"Where, by any of thèse rules, one of two vessels is to keep out of the way, 
the other shall keep her course and speed." 

The Pomaron was to the southward and westward of the Alleghany 
and on the latter's starboard hand as the two vessels approached each 
other. Thèse respective courses had been maintained for several hours 
prior to the collision, and the two vessels were about a mile apart when 
the Pomaron, the privileged vessel, changed her course to starboard. 
In doing so she failed to comply with article 21. The Pomaron seeks 
to excuse its porting under article 27. That article is as f ollows : 

"In obeylng and construing thèse rules due regard shall be had to ail dan- 
gers of navigation and collision and to any spécial circumstances which may 
render a departure from the above rules necessary in order to avold immédi- 
ate danger." 

It becomes necessary, therefore, to inquire whether the spécial cir- 
cumstances as they existed at the time the Pomaron altered her course 
was justified under article 27. The application of rule 27 is restricted 
by its terms to situations of immédiate danger. That rule applies only 
to exceptional cases. As said by the Suprême Court in The Oregon, 
158 U. S. 186, 202, 15 Sup. Ct. 804, 39 L. Ed. 943, exceptions to the 
rules are to be admitted — 

"with great caution and only when Imperatlvely required by spécial circum- 
stances of the case, It follows that, under ail ordinary circumstances, a ves- 
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sel discharges her full duty and obligation to another by a falthful and Uteral 
observance of thèse rules." 

In Marsden's Collisions at Sea (6th Ed.) p. 455, it is said: 
"But article 27 applies only to cases where there is Immédiate danger, per- 
fectly clear' ; and the departure f rom the rules must be no more than Is neces- 

sary." 

The "spécial circumstances" apparently relied upon to excuse the 
PoîTiaron under article 27 is the testimony of the officer in charge of 
the vessel that he could see no one on the bridge of the AUeghany. 
And attention is called to the doctrine of the Suprême Court in The 
Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 40 L. Ed. 771, where it is 
said: 

"The welght of EngUsh, and, perhaps, of American authorities, is to the 
cffect that if the master of the preferred steamer has any reason to believe 
that the other will not take measures to keep out of her way, he may treat 
this as a 'spécial circumstanoe,' under rule 24 (now rule 27), 'rendering a de- 
parture' from the rules 'necessary to avoid immédiate danger.' " 

And the officer in charge of the Pomaron insisted that the change in 
the Pomaron's course did not cause the collision. His testimony was 
as f oUows : 

"Q. What was the danger? A. I saw If he was going to keep on the way 
he was doing he would catch us somewhere about the engine room. y. If 
you had maintained your course he would hâve struck you near the engine 
room? A. Yes, about midships. Q. If you had both maintained the courses 
you were on then without change, what do you think would hâve happened? 
A. He would hâve run into us amidshipa. Q. Are you sure of thatV A. Yes. 
Q. Wouldn't he hâve got aeross your bow? A. No, sir; couldn't hâve done 
it. Q. Could you hâve possibly gct aeross his bow 7 A. No." 

And on cross-examination he was asked : 

"Do you think collision would hâve happened if you had not ported your 
helm? A. Tes, it would hâve happened in any case; she would hâve caught 
us somewhere probably about amidships if I had not ported." 

But there can be no doubt that it was the duty of the Pomaron to 
hâve kept on her course until a departure was necessary to avoid im- 
médiate danger. At the time she ported her helm she was a mile away 
from the AUeghany, and the circumstances had not yet developed which 
justified any departure from the established rules. Her chief officer 
was asked : 

"In order to get the matter quite plain on the record, will you tell us when 
it was that in your judgment the circumstances had developed so that colli- 
sion became unavoidabie unless you did something." 

To which he replied : 

"Really not until the AUeghany had given me two blasts on the whistle." 

At that time the two vessels were, according to his testimony, half 
a mile away from each other. He testified that up to that time he had 
appreciated risk of collision, but thought it might hâve been avoided 
by the other vessel. He was then asked: "Then it became under the 
rule your duty to do something." And he answered, "Yes." "It had 
not been your duty to do anything bef ore that ?" To which he replied, 
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"No, sir." It is established, therefore, upon the testimony of the chief 
officer of the Pomaron, that he departed from the rule before it was 
necessary for him to do something to avoid an otherwise unavoidable 
collision. 

[2] We are obliged, therefore, to hold that the Pomaron not only 
violated article 21 but that in doing so was not excused under article 
27 . Concluding then, as we hâve, that the Pomaron was in fault, it 
remains to inquire whether the fault contributed to the collision. For 
if the fault had nothing to do with the collision, it may be disregarded. 
The law unquestionably is that in cases of collision liability for damages 
rests upon the ship or ships whose fault occasioned the in jury. And in 
considering whether this fault of the Pomaron contributed to the col- 
lision it is necessary to keep in mind the rule laid down by the Su- 
prême Court in The Pennsylvania, 19 Wall. 125, 136 (22 L. Ed. 148 
[1873]), where the court said: 

"But, when as In ttiis case, a ship at the tlrae of a collision is in actual vio- 
lation of a statutory rule intended to prevent collisions, it Is no more than 
a reasonable presumption that the fault, if not the sole cause, was • * • 
a contributory cause of the disaster. In such a case the burden rests upon 
the ship of showing, not merely that her fault mlght not hâve been one of 
the causés, or that it probably was not, but that it could not hâve been. 
Such a rule is necessary to enforce obédience to the mandate of the statute." 

The principle thus laid down that, when a ship at the time of the col- 
lision is acting in violation of a statutory rule the burden is on her 
to show, not merely that her fault might not hâve been one of the 
causes, or that it probably was not, but that it could not hâve been one 
of the causes of the coUision, has been reaffirmed in subséquent cases, 
and is the law beyond ail controversy. Richelieu Navigation Co. v. 
Boston Marine Ins. Co., 136 U. S. 408, 422, 423, 10 Sup. Ct. 934, 34 
L. Ed. 398 (1890); Belden v. Chase, 150 U. S. 674, 699, 14 Sup. Ct. 
264, 37 L. Ed. 1218 (1893). And the same rule is established in the 
English courts. The Agra, L. R., 1 P. C, 501, 504, 505. The Eliza- 
beth Jenkins, L. R., 1 P. C, App., 501. Under thèse décisions the 
burden of proof rests upon the Pomaron to show that the fault she 
committed could not hâve been one of the causes of the collision. 

[3] But whether the collision would or would not hâve occurred if 
the Pomaron had held her course and speed cannot now possibly be de- 
termined because of the doubt which exists as to the exact bearing of 
the Alleghany from the Pomaron at the time. The bearing entered in 
the Pomaron's log is "about northeast," but both her chief officer and 
her wheelsman hâve testified that this is not correct, and that the bear- 
ing was between four and five points, nearer five than four. But the 
officer of the Pomaron for some inconceivable reason contented him- 
self , after his discovery of the Alleghany, with one hasty sight over the 
compass to ascertain whether or not the bearing of the Alleghany was 
changing. He admitted that he watched the bearing of the Alleghany 
"just roughly," and that he "didn't bother to take any bearings at ail," 
and that the Alleghany's bearing might hâve been more, or it might 
hâve been less, than three points if he "had taken a correct bearing." 
He is not to be excused for his failure to take correct bearings, and 
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should hâve taken several correct bearings during the 46 minutes whîch 
elapsed f rom first sighting the AUeghany to the collision, or during the 
39 minutes f rom first sighting her to his change of course. Asked as to 
whether he took the bearing by the compass, he replied : 

"It was not a proper compass bearing; I just glauced OTer tbe top of tbe 
compass and tooU a rough bearing." 

Then he was asked : 

"It was not a guess, you looked at the compass?" 

To this he answered : 

"It was not a true bearing, not an accurate bearing." 

He also testified that at that time the AUeghany was bearing north- 
east and was three points or more on his port bow. The AUeghany re- 
mained on her original course until just before the collision. Whether 
she changed just before the collision is not free from doubt. The offi- 
cer of the AUeghany who was on watch at the time says that "no com- 
mands were given to the steersman of the AUeghany," although the 
chief officer of the Pomaron states that the AUeghany swung under a 
starboard helm. If the AUeghany did bear northeast and was three 
points on the Pomaron's port bow when the latter changed course, it is 
a demonstrable proposition that a collision would not hâve occurred 
if both vessels had continued on as they were, neither one changing her 
course. It can readily be ascertained by applying the speed ratios 
whether the intersections of the known courses would be coïncident, 
whether or not the two vessels would come together. If the AUeghany 
was three points on the Pomaron's port bow and had not changed her 
speed or course, she would hâve passed the point where the two courses 
intersected safely, and some seconds before the AUeghany reached it. 
And if as some of the testimony indicated the AUeghany was five points 
on the Pomaron's port bow, the AUeghany would hâve passed the point 
of intersection about two minutes before the Pomaron reached it. But 
in reality the contradictions in the testimony as to what the actual bear- 
ing of the vessels was makes it impossible to demonstrate whether or 
not any change at ail in the Pomaron's course or speed was necessary 
to avoid coUision. We bave already cited the opinion of the chief offi- 
cer of the Pomaron that the collision would bave happened if neither 
vessel had not changed. But we cannot accept his testimony on the 
point as conclusive. He estimated that the AUeghany was making 13 
knots, and this according to his report to the Board of Trade was a 
knot and a half more than she was making. This would make a différ- 
ence of 750 feet in the AUeghany's position in the five minutes which 
elapsed between the first porting and the collision. 

The loss of property for which a recovery is sought was due to a 
collision on the high seas, in broad daylight and in clear weather, and 
with no other vessels about to embarrass or interfère with navigation, 
llie two vessels involved were steamers, and therefore could be ma- 
neuvered more easily than any other kind of vessels. They were in 
plain sight of each other when miles apart. They nevertheless came 
into collision and with such force that one of them sank in a few hours. 
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carrying down with her the entire cargo. It is difficult to see how it ail 
happened unless both vessels were in fault and failed to exercise rea- 
sonable care. Plain common sensé constrains one to such a conclusion. 
To exonerate either of them under such conditions can be justified only 
if upon the closest scrutiny of the navigation of each vessel it can be 
discovered that one of them was free from ail culpable blâme. We 
hâve examined the évidence in the case with care, and we hâve not been 
satisfied that either one of thèse vessels was free from fault. The ves- 
sels that navigate the high seas, and indeed vessels that navigate in- 
land waters, intrusted with human lives and property of great value, 
must be held to the strictest standards of conduct, and vvhen they fail 
to observe the requirements which the maritime law of the nations has 
prescribed, are to understand that they must abide the conséquences. 

That the négligence of the Alleghany was inexcusable and even un- 
paralleled, seemed to be admitted. The vessel was under the command 
of one of the best officers the Hamburg Line had in its service. But he 
had no idea that there was any vessel anywhere in his vicinity. And 
for three quarters of an hour prior to the collision there was no look- 
out. The owners of that vessel filed a pétition for limitation of liability 
and surrendered the amount of the freight for the voyage. 

[4] ITie court below assessed the Pomaron with the full loss, while 
stating that the case was one — 

"whicli shows the necessity for the proposed new rule which wlU not hold 
each ship in solido, but will apportion liability according to fault." 

And it was urged upon us in argument that the court erred in not 
apportioning the damages in accordance with the degree of fault. At- 
tention was called to the fact that the Alleghany was a German vessel, 
and that her cargo, for the loss of which the suit was brought, was 
shipped under bills of lading issued by the Hamburg-American Line, 
a corporation organized under the laws of the German Empire. 
And as the Pomaron was a British vessel, it is said that it was the 
duty of the court to hâve taken judicial notice of the fact that by the 
Maritime Conventions Act (1 and 2 Geo. V. C. 57) the English rule as 
to division of loss by collision due to mutual fault was modified in ac- 
cordance with the convention signed at the Brussels Conférence in 
1910. In like manner it is said that judicial notice should hâve been 
taken of section 735 of the Commercial Code of Germany of May 10, 
1897, which reads as follows : 

"If the collision is caused by faults of both sides, then the liability for 
damages, as well as the amount of the damages to be pald, dépends on the 
circumstances, especially to what extent the collision has been caUsed by the 
prevailing fault of the members of one or the other crew." 

It may be that at the time when this collision occurred the laws of 
Great Britain and Germany coincided in providing that the liability for 
damages is to be in proportion to the degree in which each vessel is in 
fault. If the foreign law had been pleaded and proved, and the court 
had assessed the damages in accordance with it, there would hâve been 
some authority for so doing. That course was adooted by the Circuit 
Court of Appeals in The Eagle Point, 142 Fed, 453, 73 C. C. A, 569 
215 F.— 55 
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(1906). But in the case at bar there is nothing in the record to show the 
law of Germany or of Great Britain, and the court was not at liberty to 
take judicial notice of it. The fédéral courts do not take judicial notice 
of the laws of a foreign nation designed only for the direction of its 
own affairs. But it has been held that in a certain class of cases a court 
of admiralty has the right to take judicial notice of the law promulgated 
by a foreign state if it relates to gênerai maritime law. See Talbot v. 
Seeman, 1 Cranch, 38, 2 L. Ed. 15 ; The Scotia, 14 Wall. 170, 20 L. Ed. 
822; Ihe Belgenland, 114 U. S. 355, 370, 5 Sup. Ct. 860, 29 L. Ed. 
152 ; The New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. 126. In 
the Talbot Case the right to take judicial notice was asserted of a for- 
eign law, but the law was one which had been promulgated in the 
United States as the law of France by the joint act of that department 
which is intrusted with foreign intercourse, and of that which is in- 
vested with the powers of war. And the décision seems to hâve been 
based on the f act that it had been so promulgated. In the Scotia Case 
the court held that judicial notice might be taken of the original rules 
and régulations, which had been adopted by the British orders in coun- 
cil in 1863 and by Congress in 1864 and by more than 30 of the prin- 
cipal commercial states of the world, and that they might be treated as 
laws of the sea and of gênerai obligation. And in the Belgenland 
Case the court said thèse rules and régulations having been, for more 
than 20 years, adopted by ail the principal maritime nations of the 
world, they would be presumed to be binding upon foreign as well as 
domestic ships unless the contrary was made to appear. And in the 
New York Case the court stated it knew of no reason why the rule 
adopted in the Scotia Case should not be applied to the Revised Inter- 
national Rules and Régulations. But we do not find in any of thèse 
cases that the court has laid down the rule that it is the duty or the right 
of the court of admiralty to take judicial notice of local changes made 
in the gênerai admiralty law by any foreign nation. On the contrary 
it satisfactorily appears that no such right is recognized. In the Belgen- 
land Case the court considered the question as to the law to be applied 
in cases of collision on the high seas between ships of différent national- 
ities and said : 

"There can be no doubt that It must be the gênerai maritime law, as un- 
derstood and administered in the courts of the eountry in which the lltigatlon 
is prosecuted." 

It added that this rule had some qualifications and among such qual- 
ifications stated: 

"That If the maritime law, as administered by both nations to which the 
respective ships belong, be the same in both In respect to any matter of lia- 
bility or obligation, such law, if shown to the court, should be followed in that 
matter in respect to which they so agrée, thougli it differ from the maritime 
law as understood in the eountry of the forum ; for, as respects the parties 
concerned, it is the maritime law which they mutually ackuowledge." 

In Liverpool Steam Co. v. Phénix Insurance Co., 129 U. S. 397, 444, 
445, 9 Sup. Ct. 469, 473 (32 L. Ed. 788) (1889) an admiralty case, the 
court below was asked to take judicial notice of a British statute ex- 
cmpting from liability for losses occasioned by the négligence of the 
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servants of the steamship company. The court refused to do so, and 
the Suprême Court sustained it in so doing and said : 

"The law of Great Britain slnce the Déclaration of Independence Is the 
law of a foreign country, and, like any other foreign law, Is matter of fact, 
which the courts of thls country cannot be presumed to be acquainted with, 
or to ha^■e judicial knowledge of, unless It is pleaded and proved. The rule 
that the courts of one country cannot take cognlzance of the law of another 
without ])lea and proof has been constantly maintained, at law and in equity, 
in Englan(i and America. * • * The rule is as well establlshed in courts 
of admiralty as In courts of common law or courts of equity." 

And in the case of The Scotland, 105 U. S. 24, 29 (26 L. Ed. 1001 
[1881]) Mr. Justice Bradley said: 

"If a collision should occur in British waters, at least between British ships, 
and the iujured party should seek relief in our courts, we would administer 
Justice accordlng to the British law, so far as the rights and liabilities of 
the parties were concerned, ■provided it tcere shotcn what that law was. If 
not shoun, we would applty our own la/w to the cage." 

The Suprême Court, as thèse extracts from its opinions show, does 
not recognize any duty in the Admiralty Court to ascertain and apply 
the foreign law in fixing the liability of foreign vessels responsible for 
a collision where the foreign state has by statute changed the rule of 
the gênerai maritime law. Such statutory limitation must be "shown" 
to the court and not taken judicial notice of, and it must be "shown" 
as any other fact is shown, by proper évidence. As the foreign law was 
not pleaded and no évidence of it was introduced, the court had no 
alternative but to follow the rule of the forum. 

We do not wish, however, to be understood as intimating in what we 
hâve said that, even if the foreign law had been pleaded, the court 
could hâve assessed the damages according to the principle adopted by 
statute in Great Britain and in Germany. Whether it could or could 
not hâve done so is not now before us. And we do not find it necessary 
under the facts disclosed in the présent record to consider how the dé- 
cision of the Suprême Court in The Oceanic Steam Navigation Co., 
Limited, v. Mellor, 233 U. S. 718, 34 Sup. Ct. 754, 58 L. Ed. 1171, an- 
nounced May 25, 1914, afFerts the que?^tion. 

Decree affirmed. 



CHALONER y. SHERMAN. 

(Circuit Court of Appeals, Second Circuit June 5, 1914.) 

No. 202. 

1. INSAKE PeESONS (§ 26*) COMMITTEE AcTION FOB DAMAGES ISSUES. 

Where a person who had been adjudged insane in proceedings In a state 
court brought suit against his committee to recover damages, the plain- 
tiff's présent mental condition could not become an issue in the case un- 
less the trial court was justifled in setting aside the order adjudging plain- 
tiff iusane on collatéral attack, and thereupon défendant had introduced 
some évidence of présent incompetency as an affirmative défense. 

[Ed. Note. — For other cases, see Insane Persons, Cent. Dig. §§ 35, 36; 
Dec. Dig. § 26.*] 

•For otber cases see same tapie & S numbbb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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3. Insane Peesons (§ 26*) — Appointment of Committeb — RBom-ARrrr — Col- 

IjLTEEAL AttacK. 

In a suit by an Insane person agalnst Us .committee to recover dam- 
ages, évidence as to plalntiff's mental condition at the tlme the commit- 
tee was appolnted was inadmissible. 

[Ed. Note. — For other cases, see Insane Persons, Cent Dig, Sg 35, 36; 
Dec. Dig. § 26.»] 

8. Insane Persons (§ 26*) — Committee — Actions — Evidence. 

Where, in an action by an insane person agalnst hls committee for dam- 
ages, it appeared tliat défendant was appolnted as successor to a com- 
mittee appointed in a de lunatico proceeding tiad in 1899, évidence that 
plaintiff was lured Into tlie state in 1897 that lie might be there adjudged 
insane was Immaterial. 

[Ed. Note. — For other cases, see Insane Persons, Cent Dlg. §§ 35, 36; 
Dec. Dig. § 26.*] 

4. Insane Pebsons (§ 26») — Inquisitions — Judgment — Collatéral Attack. 

Where proceedings were Instltuted agalnst plaintiff in 1899 for the ap- 
pointment of a committee on the ground that he was insane, and a com- 
mittee was duly appointed, whether he was at that tlme a résident of 
Virginia or New York was a question to be determined in that proceed- 
ing, and having been determined the judgment on such issue could not be 
collaterally attacked. 

[Ed. Note. — For other cases, see Insane Persons, Cent Dig. §§ 35, 36; 
Dec. Dig. § 26.»] 

fi. Insane Pebsons (§ 8*) — De Lunatico Peoceedings — Jueisdiction. 

Code Clv. Proc. N. Y. § 2323, provides that, where an application for 
the appointment of a committee of an insane person Is made to the Su- 
prême Court, It shall be made within the judicial district where the per- 
son alleged to be incompétent résides, or if he is not a résident of the 
State or his place of résidence cannot be ascertalned, where some of his 
property is sltuated or the state institution is situated in whlch he is an 
Inmate. Held, that the venue of such a proceeding is entirely within the 
control of the state, and hence, where plalntifiC was within the state and 
had property there when proceedings wiere instltuted to hâve a commit- 
tee appointed for hlm on the ground that he was insane, the court had 
jurisdlction, though he was then a résident of Virginia. 

[Ed. Note. — For other cases, see Insane Persons, Cent Dlg. § 16; Dec. 
Dig. § 8.*] 

8i. Insane Peesons (§ 26») — Inquisitions — Judgment — Conclusiveness. 

In a suit by a person who had been adjudged Insane agalnst his com- 
mittee to recover damages, évidence that the détermination of the pro- 
ceeding to appoint the committee was based on perjurious testimony was 
Inadmissible. 

[Ed. Note. — For other cases, see Insane Persons, Cent Dig. §§ 35, 30; 
Dec. Dig. § 26.*] 

7. Insane Pebsons (§ 26*) — Inquisitions — Judqment. 

Pailure of a person alleged to be insane to appear after due notice in 
de lunatico proceedings for the appointment of a committee could not af- 
fect the validity of the adjudication. 

[Ed. Note. — For other cases, see Insane Persons, Cent Dig. S§ 35, 39; 
Dec. Dig. § 26.*] 

6. Insane Pebsons (§ 26*) — Inquisitions — Judgment — Collatéral Attack, 
Where plaintiff was duly notlfled of de lunatico proceeding agalnst hlm 

for the appointment of a committee, the propriety and sufflclency of the 

notice could not be questioned in a subséquent action by plaintiff against 

his committee to recover damages. 

[Ed. Note. — For other cases, see Insane Persons, Cent Dlg. §§ 35, 36; 

Dec. Dig. § 26.»] 

*For other caaes aea sama topio & S nuubbs In Dm. ft Am. Dlga. 1M7 to data, & Rep'r Indazw 
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9. Insane Peesons (§ 89*) — Committee^Fillin(ï Vacanct — Notice. 

An order appointing défendant as commlttee of an Insane person lu 
the place of one who resigned was not void for fallure to give notice 
thereof to the insane person. 

[Ed. Note. — For other cases, see Insane Persons, Dec. Dlg. § 39.*] 

10. Insane Persons (§ 29*) — Eecovekt — Peoceedinob. 

Where a person who had been adjudged insane has recovered, such 
fact must be brought to the attention of, and application for relief made 
to, the court of original Jurisdiction. 

[Ed. Note. — For other cases, see Insane Persons, Cent. Dlg. $$ 42, 140, 
150; Dec. Dig. § 29.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New York, entered upon the 
verdict of a jury directed by the court in favor of défendant in error, 
who was the défendant below. Affirmed. 

W. D. Reed, of New York City, for plaintiff in error. 

J. H. Choate, Jr., of New York City, for défendant in error. 

Before COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge. Chaloner, who was adjudicated an in- 
compétent by the Suprême Court of the state of New York in 1899, 
brought this action in 1904 to recover damages against Sherman, who 
was appointed his committee in 1901, for alleged wrongful withholding 
of and refusai to turn over on April 4, 1904, Chaloner's progerty then 
in Sherman's custody as committee. 

The numerous assignments of error, because of exclusion of testi- 
mony by the trial court, are based upon the theory that this court has 
power to set aside the judgment of the New York Suprême Court. The 
sole question is whether that judgment is void or was procured by ex- 
trinsic fraud so as to subject it to a successful collatéral attack in an- 
other jurisdiction. 

On March 10, 1897, an ex parte order was made by a justice of the 
New York Suprême Court, committing Chaloner as an insane person 
to the institution known as Bloomingdale Insane Asylum at White 
Plains, Westchester county. This order was in accordance with the 
Insanity Law of New York (Eaws of 1896, c. 545) which permits a 
commitment without notice and that statute has been held to be consti- 
tutional. Sporza v. German Savings Bank, 192 N. Y. 8, 84 N. E. 
406 ; Matter of Walker, 57 App. Div. 1, 67 N. Y. Supp. 647. 

While an inmate of that institution under the commitment, a proceed- 
ing looking to the appointment of a committee was commenced by a 
pétition presented by two of his brothers to the Suprême Court in the 
county of New York. This pétition was accompanied with the affidavits 
of several physicians as to the mental condition of the alleged incompé- 
tent, and a notice of motion that on May 19, 1899, the petitioners would 
apply to the court for an order granting the prayer of the pétition. 
Thereupon, on May 9, 1899, the court made an order requiring personal 

•For oUier casM saa game topic & { tnniBXît in Dec. & Am. Digs. 190'' to dste, A Rap'r Indazaa 
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service on Chaloner o£ this order, the notice of motion, pétition, and 
affîdavits. 

On the same day, viz., May 9, 1899, Personal service was made on 
Chaloner at the Bloomingdale Asylum. 

On May 19, 1899, when the motion was returnable, no one appeared 
in opposition thereto, and the court, as provided by sections 2327 and 
2328 of the New York Code of Civil Procédure, ordered that a com- 
mission in the nature of a writ de lunatico inquirendo be issued out of 
and under the seal of the court directed to three commissioners to in- 
quire by a jury of the county of New York into the competency of the 
alleged incompétent, and it was also ordered that the sheriff be instruct- 
ed to summon a jury in the manner required by law. It was further 
•ordered that the commission be executed in the county of New York 
and that at least five days' previous notice of the time and place of 
the exécution of the commission be given to Chaloner and to the per- 
son having charge of him who, in this instance, was the médical super- 
intendent of the asylum. It was further ordered that the commission- 
ers might, in their discrétion, dispense with Chaloner's attendance un- 
less the jurors or any of them should require such attendance. 

Notice dated May 23, 1899, that the commission would be executed 
on June 12, 1899, at 4 p. m., at the New York county courthouse, was 
personally served on both Chaloner and the médical superintendent on 
June 6, 1899. 

The commissioners took their oath on June 5, 1899, and it was filed 
on June 12, 1899. 

The jury was duly summoned for and sat with the commissioners 
on June 12, 1899, at the New York county courthouse. Chaloner did 
not appear in person or by attorney. Counsel for the petitioners stated 
that, if after hearing the testimony the jury desired the présence of 
the alleged incompétent, he would be brought before them. Testimony 
was taken as to the mental condition of Chaloner and as to the prop- 
erty owned by him. 

The médical superintendent testified that Chaloner said he was physi- 
cally unable to be présent. 

Counsel for petitioners again said that he thought it entirely proper 
to take an adjournment to any day agreeable to the commissioners in 
order to produce Chaloner before the jury, but the jury stated that 
they did not désire his production. Thereupon counsel called the jury's 
attention to the order of the court requiring the présence of Chaloner 
if any of the commissioners or the jurors so wished. 

Thereafter the médical superintendent was again called and stated 
that to produce Chaloner would temporarily do him harm mentally 
and that Chaloner "said he did not want to come down." Dr. Carlos 
F. MacDonald then testified that to call Chaloner would "tend to ag- 
gravate his mental condition." 

Finally, the matter was submitted to the jury and a verdict was re- 
;turned that Chaloner was incompétent. 

A notice of motion for June 23, 1899, for an order confirming the 
inquisition and appointing Prescott Hall Butler, committee of the per- 
son and estate of Chaloner, was personally served on him on June 15, 
1899, at the asylum. 
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There being no opposition, the court, on June 23, 1899, made and 
filed its décrétai order of confirmation and appointée! Butler the com- 
mittee. Butler subsequently resigned, and his résignation was ordered 
accepted by the court on November 19, 1899, and Sherman, the de- 
fendant hère, was appointed in his place. 

Chaloner claims that he is and at ail times was a résident of Virginia 
and for that reason his sanity could not be determined in New York; 
that he was lured into the state of New York in 1897 and was com- 
mitted improperly without notice ; that the inquiry de lunatico in 1899, 
in any event, should hâve been in Westchester county ; that the notice 
thereof was insufficient; that the décrétai order and ail the proceed- 
ings were void, among other reasons, because he was not présent be- 
fore the commissioners and the sheriff's jury; that he always was 
and now is sane and was so declared in 1901 by a court of compétent 
jurisdiction in Virginia ; and that therefore the appointment of Sher- 
man was void. 

[1] Insanity is, of course, not necessarily a continuing condition, 
but the trial court was right in holding that Chaloner's présent condi- 
tion never became an issue in the case and could not hâve become so, 
unless the court below had been justified in collaterally setting aside 
the décrétai order. 

Then, if défendant had adduced some évidence of présent incompe- 
tency as an affirmative défense, and then only would the présent mental 
condition of plaintiff hâve been an issuable fact. 

[2] The trial court was likewise right in excluding testimony to 
show the mental condition of Chaloner in 1899, for that issue could 
not be litigated in this action and was solely for the New York courts. 
Matter of Curtiss, 137 App. Div. 584, 122 N. Y. Supp. 468; Id., 199 
N. Y. 36, 92 N. E. 396. 

[3] Whether or not, in 1897, plaintifï was lured into this state, was 
immaterial because défendant was appointed not by virtue of the 1897 
proceeding but as successor to the committee appointed in the 1899 
proceeding. 

[4,5] Even assuming that plaintiiï was at ail times a résident of 
Virginia, the question of his résidence was one of the facts in issue in 
the 1899 proceedings and having been there adjudicated cannot be col- 
laterally attacked (Kinnier v. Kinnier, 45 N. Y. 535, 6 Am. Rep. 132); 
but, in any event, the New York court had jurisdiction in view. of the 
fact that plaintiff was within the state and had property therein when 
the proceedings were commenced. 

Section 2323 of the New York Code of Civil Procédure provides : 
"An application for the appointment of such a committee must be made 
by pétition, whlch may be présentée! by any person. Exeept as provided in 
the next section (relating to incompétents in state Institutions) where the 
application is made to the Suprême Court, tlie pétition must be présentée! 
at a Spécial Term held within the judicial district, or to a Justice of said 
court within such judicial district at chambers, whcre the person alleged to be 
incompétent résides ; or if he is not a l'esldcnt of the state or the place 
of his résidence cannot be ascertained, where some of his property is situated, 
or the state institution is situated of which he is an inmate." 

The venue of a proceeding is entirely within the control of a state 
in respect of subject-matter over which a state court has sole juris- 
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diction and the fact that Chaloner had real property in New York 
county was enough to satisfy the statute. Matter of Cause, 9 Paige, 
416; Emmerich v. Thorley, 35 App. Div. 452, 54 N. Y. Supp. 791. 

[6] The trial court was also correct in excluding testimony oflEered 
to show that the testimony in the 1899 proceeding was perjurious. 

The question whether the alleged perjurious testimony was true was 
necessarily adjudged by the New York court in finding the plaintifE in- 
compétent. This court cannot détermine whether or not the testimony 
in question was perjured without trying over again the very same issue 
which the New York court decided when it made the décrétai order 
complained of . It is well settled that the fact that a judgment is pro- 
cured by false testimony does not open it to collatéral attack. United 
States V. Throckmorton, 98 U. S. 61, 25 L. Ed. 93 ; Freeman on Judg- 
ments (4th Ed.) § 334. 

[7] The failure of a person affected by an order or judgment to 
appear after due notice cannot, of course, affect the validity of an ad- 
judication. Simon v. Craft, 182 U. S. 427, 21 Sup. Ct. 836, 45 L. Ed. 
1165. 

The record shows that scrupulous care was exercised in serving the 
various notices of motions and proceedings on Chaloner. 

If the trial judge had received in évidence the excluded letter writ- 
ten in July, 1897, by Chaloner to Woods, a Virginia attorney, it would 
hâve appeared that he then wrote : 

"It is unnecessary for me to say that nothing but tlie most unexpected 
and dire necessity could Induce me to go before a 'sherlfï's jury,' the usual 
manner, In the state of New York, of carrying out a habeas corpus proceed- 
ings for a man who has been declared Insane by a judge. I object to this 
for three reasons. First, because it is not the right way to go about it. 
I am not a citizen of the state of New ïork, and therefore the 'sherlfC's 
jury' does not apply to my case. Second, because I do not désire the notorlety 
conséquent upon such a proceeding. Third, because my family are most 
anxions that [ should go before a 'sherlfTs jury' in the desperate hope that 
the said jury would believe what they, and the doctors, said about me. In 
wMch case the jury would pronounce me insane, and hand me over to the 
custody of my family, who could then apply for and receive into their hands 
my property and the management thereof — ^under the name of a commission." 

And it further appears, from Chaloner's déposition excluded by the 
trial judge, that he absented himself from the 1899 proceeding by his 
own choice. If therefore he knew at that time what he was doing, he 
deliberately failed to appear when full opportunity was afforded to him 
so to do. 

[8] But the propriety and sufficiency of the notice as matter of law 
are no longer open to question. Matter of Blewitt, 131 N. Y. 541, 30 
N. E. 587; Gridley v. Collège of St. Francis Xavier, 137 N. Y. 327, 
33 N. E. 321. 

[9] Finally, in regard to the failure to give Chaloner notice of the 
résignation of Butler and the appointment of Sherman as committee, 
it appears that there is no statutory requirement of notice in such a 
proceeding, and it would seem that notice to the committee of a pro- 
posed removal is the only notice required. Matter of Andrews, 192 
N. Y. 514, 85 N. E. 699. 
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But, if notice were required, the failure to give it is an irregularity 
which must be dealt with by the state court of original jurisdiction. 
Matter of Osborn, 74 App. Div. 113, 71 N. Y. Supp. 423; Matter of 
Porter, 34 App. Div. 147, 54 N. Y. Supp. 654. 

[10] Our conclusion is that the judgment of the New York court 
was not a void judgment, and it must remain valid until reversed or 
set aside by the courts of New York. This bas never been attempted, 
and therefore the judgment of the Suprême Court of New York re- 
mains to-day in full force and validity. If the petitioner has recovered 
and is no longer insane, this fact should be brought to the attention of 
the state court, and if sanity is established the court will undoubtedly 
restore the plaintiff to his rights. Se, too, even if some of the require- 
ments of the statute had been omitted or neglected or insufficient évi- 
dence of insanity was adduced, relief must be obtained in the court 
which appointed the committee. If a prima facie case were made out, 
we hâve no reason to doubt that the state courts would grant appro- 
priate protection to guard the plaintiff from arrest while attending such 
proceeding, just as this court did in this case. Chanler y. Sherman, 
162 Fed. 19, 88 C. C. A. 673, 22 L. R. A. (N. S.) 992. 

But, however this may be, we think that this court has not jurisdic- 
tion to set aside or annul the judgment of the state Suprême Court 
rendered in a proceeding in which it obviously had jurisdiction. 

The judgment is afHrmed, with costs. 



FREED V. CENTRAL TRUST CO. OF ILLINOIS. 
In re STANDARD FURNITURE DISTRIBUTING CO. 
(Circuit Court of Appeals, Seventh Circuit Aprll 14, 1914.) 

No. 1969. 

1. CONTEMPT (§ 66*) PeOCEEDINGS MODE OF ReVIEW. 

Proceedlngs for contempt In a court of bankruptcy for refusai to obey 
an order to turn over property to a bankrupt's receiver or trustée are 
for civil and not for crlmlnal contempt, and are not revlewable by wrlt 
of error. 

[Ed. Note. — For other cases, see Contempt, Cent Dlg. §S 213-215, 223- 
237; Dec. Dig. § 66.*] 

2. Bankeuptct (i 439*) — Contempt Peoceedings — Pbocedube on Rbview. 

A wrlt of error, which alms to correct only errors of law arlsing on 
the common-law or crlmlnal law slde of a court of bankruptcy, may be 
treated as a pétition to revise, and especlally in contempt cases where a 
libéral practlce should be adopted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. { 915; Dec. 
Dig. § 439.* 

Appeal and revIew In bankruptcy cases, see note to In re Eggert 43 
C. C. A. 9.] 

8. Bankeuptct (§ 463*) — Appellate Pecceedings — Bill dp Exceptions — 
Time fob Filino. 

The rule at common law that a biU of exceptions must be flled within 
the term or within such tlme as may be granted durlng the term has no 
application In bankruptcy proceedlngs, and the court in a proceeding on 
its equity slde may allow and certlfy a bill of exceptions by a nunc pro 

*Far otbor cases s«o sam* toplc A \ numbbb In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexée 
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tune order to brlng on the record évidence Introduced on a préviens hear- 
Ing. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 926; Dec. 
Dig. § 463.*] 

4. Bankeuptot (§ 136*) — Contempt Peocbedings — Powee of Cotjet to Com- 
mit. 

A court of bankruptcy bas no légal power to endeavor to enforce an 
order to pay over money to a recelver or trustée by civil contempt pro- 
ceedlngs resulting in a decree committing the contemner to jail until he 
shall bave complled with the original order, unless the évidence in the 
contempt proceedings clearly demonstrates a présent ability and a willful 
refusai to obey. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 233, 235 ; 
Dec. Dig. § 136.»] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

In the matter of the Standard Furniture Distributing Company, bank- 
rupt. To review an order of commitment in contempt proceedings, 
brought by the Central Trust Company of Illinois, Isadore B. Freed 
brings error. Reversed. 

Bernard J. Brown, of Chicago, 111., for plaintifF in error. 
Harold F. White, of Chicago, 111., for défendant in error. 
Before BAKER, KOHESAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. This is a proceeding to review an order of 
the District Court, entered November 29, 1912, adjudging Isadore B. 
Freed guilty of contempt in refusing wrillfuUy and contumaciously to 
obey an order entered October 24, 1912, directing said Freed, as prési- 
dent of the Standard Furniture Distributing Company, a bankrupt, to 
turn over $1,100 to the Central Trust Company as receiver of the bank- 
rupt, and committing him to jail "until he deliver to the receiver 
* * * the sum of $1,100 or until the further order of this court 
or until otherwise released by law." 

Both orders were entitled and entered in the bankruptcy pro- 
ceedings, the first on a pétition of a créditer, rule on and due notice 
to Freed, and default for want of an answer thereto, the second on 
pétition of the receiver, rule to show cause, answer thereto by Freed, 
and, as the order recites, testimony offered on behalf of the receiver 
and of Freed. 

, A writ of error, in which the United States was named as défendant 
in error, was sued out of this court on the day of the entry of the 
commitment order. Afterwards the Central Trust Company, as re- 
ceiver, was made a défendant in error, and later the United States was 
dismissed as a party. 

No time had been fixed by the District Court for filing a bill of ex- 
ceptions or certificate of the évidence. Over the objection of the re- 
ceiver that the court was then without jurisdiction, there was filed on 
April 22, 1913, by leave of the District Court, a so-called bill of ex- 
ceptions, dated April 22,, 1913, certified by the District Judge as con- 

•For other cases see same topic & § numbeb In Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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taining "ail of the évidence offered and received on the hearing of 
said matter." 

Motions to dismiss the writ of error and to strike this bill of excep- 
tions f rom the record were reserved to the final hearing. At that time 
leave was granted to file a pétition to review and revise without préj- 
udice to défendant in error's right, however, to object thereto. 

[1] 1. Counsel for plaintiff in error now properly concède that, as 
the proceedings culminating in the order of Noveniber 29th and the 
commitment pursuant thereto are clearly for civil and not for criminal 
contempt (Clay v. Waters, 178 Fed. 385, 389, 390, 101 C. C. A. 645, 
21 Ann. Cas. 897), they cannot be reviewed by writ of error either 
under the Circuit Court of Appeals Act or by appeal under section 
24a of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. 
S. Comp. St. 1901, p. 3431]). On the other hand, counsel for défend- 
ant in error admit that, as the orders were made in the course of bank- 
ruptcy proceedings for the purpose of enforcing the rights of the re- 
ceiver in and to property held to belong to the bankrupt's estate, a pé- 
tition to revise and review, if filed in due time, would hâve enabled 
this court, under section 24b of the Bankruptcy Act, to review the 
order entered by the bankruptcy court under its "jurisdiction in equity" 
in a "proceeding in bankruptcy." In re Cole, 163 Fed. 180, 90 C. C. 
A. 50, 23 L. R. A. (N. S.) 255 ; Mueller v. Nugent, 184 U. S. 1, 22 
Sup. Ct. 269, 46 L. Ed. 405. 

While for reasons stated in Re Friend, 134 Fed. 778, 67 C. C. A. 
500 (see, too, Matter of Loving, 224 U. S. 183, 32 Sup. Ct. 446, 56 
L. Ed. 725), we held that a pétition to revise could not be dealt with 
as an appeal, the converse of this propostion, that an appeal cannot be 
dealt with as a pétition to revise, while maintained by some Circuit 
Courts of Appeals (Brady v. Bernard, 170 Fed. 576, 95 C. C. A. 656), 
has been denied by others (Re Abraham, 93 Fed. 767, 35 C. C. A. 592 ; 
Chesapeake Shoe Co. v. Seldner, 122 Fed. 593, 58 C. C. A. 261). 

The Suprême Court in Bryan v. Bernheimer, 181 U. S. 188, 21 Sup; 
Ct. 557, 45 L. Ed. 814 (the Abrahams case on' certiorari), and in 
Holden v. Stratton, 191 U. S. 115, 119, 24 Sup. Ct. 45, 48 L. Ed. 116, 
by express référence to the effect of the Bernheimer Case, impliedly 
approved of the principle adopted in the Abrahams Case, and, in 
Duryea Power Co. v. Sternbergh, 218 U. S. 299, 31 Sup. Ct. 25, 54 
ly. Ed. 1047, while affirniing the principle of the Friend Case, ex- 
pressly distinguished but in no way limited or overruled the principle 
of thèse other cases. Bank v. Trust Co., 198 U. S. 280, 25 Sup. Ct. 
693, 49 L. Ed. 1051, holds that as the Court of Appeals on pétition 
could revise only in matters of law, it is, of course, powerless to review 
and to reverse the District Court in matters of fact, in a case presented 
on appeal instead of by pétition. 

[2] If then, an appeal which, as applied to bankruptcy proceedings, 
aims to correct errors both of law and of fact arising on the equity 
side of the bankruptcy court (Bankruptcy Act, § 2Sa), may be treated 
as a pétition to revise which aims to correct only errors of law so ai'is- 
ing (section 24b), a writ of error which aims to correct only errors of 
law arising on the common-law or criminal-law side of the court may,. 



876 215 FEDERAL BKPOETBE 

in ovir judgment, be similarly dealt with. While the wrît and the pé- 
tition diflfer in form, in substance they are similar; both begin new 
proceedings in this court to accomplish substantially the same end. 
Especially in contempt cases incident to bankruptcy proceedings 
should a libéral practice in this respect be adopted, in view of the un- 
certainty that so long prevailed in distinguishing between cases of 
civil contempt, properly reviewable in bankruptcy proceedings by pé- 
tition to revise, and criminal contempt, reviewable only by writ of er- 
ror. Gompers v. Buck's Stove & Range Co., 221 U. S. 418, 31 Sup. 
Ct. 492, 55 h. Ed. 797, 34 L. R. A. (N. S.) 874. The motion to dis- 
miss the writ will be denied, and the case will be dealt with as if the 
pétition to revise had been filed when the writ of errer issued. 

[3] 2. While, at common law, a bill of exceptions must be filed 
within the term or within such time as may be granted during the term, 
this rule can hâve no application in bankruptcy proceedings. The Dis- 
trict Court, sitting as a court of bankruptcy, bas no terms. More- 
over, this proceeding was on the equity side of the court. And in Kerr 
V. South Park Com'rs, 117 U. S. 379, 384, 6 Sup. Ct. 801, 803 (29 
L. Ed. 924), the court says: 

"We cannot, as we are asked to do by counsel for appellees, âlsregard the 
évidence and ruUngs of the court on the trial of the Issue, whlch are cer- 
tlfled by the court as àuthentlc and correctly reported, and which the decree 
recites to be the basls of its flndings, because they were not certifled and 
brought on the record at the same term at whieh the decree was entered. 
The subséquent certiflcate merely ascertalns and vérifies what proceedings 
took place before the court at the tlme of the hearing, and, although they 
should regularly hâve been brought on the record at the same term, we know 
of no rule of chancery practice or procédure whlch forlda the maklng of a 
nunc pro tune order to supply such an omission and to prevent Injustice." 

This certificate therefore was properly a part of the record in the 
case. The motion to strike it out must be denied. 

[4] 3. Corning, then, to a considération of the merits of the case, 
we start with the -proper concession of the receiver's counsel that 
while the court, to vindicate its authority, may punish as for a crim- 
inal contempt one who has it in his power to obey but willfuUy dis- 
obeys its order to pay over money to another, or who, after the in- 
stitution of proceedings, has willfully disabled himself from complying 
therewith, it has no légal power to endeavor to enforce such an order 
in aid of the party to whom the money is to be paid, by civil contempt 
proceedings resulting in a decree committing the contemner to jail 
until he shall bave complied with the original order, unless the évi- 
dence in the contempt proceedings clearly demonstrates a présent abil- 
ity and a willful refusai to obey. Re Cole, supra; Samel v. Dodd, 
142 Fed. 68, 73 C. C. A. 254; Stuart v. Reynolds, 204 Fed. 709, 123 
C. C. A. 13. 

Neither from the allégations of the pétition nor from the findings 
of the court does it appear that Freed, on November 29th or at any 
time after the entry of the default order of October 24th, was able 
to comply therewith. 

The testitnony as certified by the judge demonstrates the contrary. 
At the best, the default on October 24th amounted to an admission of 
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the finding then made that Freed then had the money in hîs control. 
But in the absence of any affirmative évidence whatsoever to contradict 
the testimony both of Freed and of his wife that the money had been 
used for household and other expenses at some time prior to the hear- 
ing in November, the finding in the order of October 24th, even re- 
garded as an admission, would not justify a finding on November 29th 
of présent ability to pay or an order of commitment until payment 
based thereon. Stuart v. Reynolds, supra; Re Cole, supra. See 
Re Goodrich, 184 Fed. 5, 106 C. C. A. 207. 

It is, of course, immaterial what property the wife may hâve had ; 
the coercion of civil contempt proceedings is personal, based on Per- 
sonal ability to perform, not on a hope of intervention by friends or 
relatives. Re Davision (D. C.) 143 Fed. 673. 

The very language of the order of commitment, that on October 
24th "Freed had in his possession and control money or property of 
suffîcient value to comply with the order," in the absence of any al- 
légation or finding of any ability to comply therewith at any later 
date, would indicate that the court erroneously deemed this fact suffî- 
cient. 

The order must therefore be reversed and the cause remanded for 
such further or other proceedings, civil or criminal, as the court may 
deem proper, to enforce its order or to punish for the willful viola- 
tion thereof, not inconsistent with the views herein expressed. 



In re IRON CLAD MFG. CO. 

(Circuit Court of Appeals, Second Circuit June 11, 1914.) 

No. 281. 

1. Bankruptct (§ 482*) — REvntw — Allowance of Attohnet's ITees. 

While an appellate court may in case of clear errer change the amount 
of an attorney's allowance made by the court in which the services were 
rendered, it will not do se unless the error is of the plainest. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 874-876, 
897; Dec. Dig. § 482.*] 

2. Bankbuptct (I 482*) — Jueisdiction of Coubt — Fixinq Fées of Solicitob. 

The jurisdiction conferred on a court of bankruptcy, by an application 
by parties to a collatéral proceeding by a receiver in bankruptcy to sub- 
stitute a new solicitor, to détermine the amount of the lien of the prés- 
ent soUcitor on pat)ers in his possession does not extend to the fixing 
of the fées of such solicitor and the liabllity in personam therefor, nor 
can such jurisdiction be conferred by consent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 
897; Dec. Dig. § 482.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Balley v. Mosher, 11 C. C. A. 313.] 

Appeal from the District Court of the United States for the Eastem 
District of New York. 

This is an appeal from an order of the District Court entered Decem- 
ber 26, 1913, fixing the compensation of James A. Allen, as solicitor 

*For other cases see same tocic & i ntjmbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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for the American Steel Barrel Company and Elizabeth C. Seaman in 
certain bankruptcy proceedings in that court. Modified and affirmed. 

The proceedings were comménced in Aprll, 1911, by tlie flling of a pétition 
in the Eastern District of New Toik agalnst the Iron Clad Manufacturing 
Company, a corporation in whlch Elizaljeth C. Seaman was largely Interested. 
Shortly thereafter the receiver of the Iron Clad Manufacturing Company ap- 
plied to the court for an order "extending the receivership" to property In 
the possession of the American Steel Barrel Company, whlch application was 
still in the court when the order of Decemher 26th was made. Allen ap- 
peared for the American Steel Barrel Company and represented it until relieved 
in February, 1913. Elizabeth C. Seaman also employed Allen to oppose the 
adjudication in bankruptcy of the Iron Clad Manufacturing Company because 
of her interest in that company, and he did represent it until it was adjudl- 
eated, and indeed upon an appeal later. Meanwhile, Elizabeth C. Seaman 
was also being examined under section 21a of the Bankruptcy Act, and was 
the object of certain contempt proceedings, In whlch she was fined by two 
orders, from one of whlch an appeal was taken. There were also several in- 
cidental proceedings, not necessary to mention, between the receiver of the 
Iron Clad Manufacturing Company on the one hand and of the American 
Steel Barrel Company and Elizabeth C. Seaman on the other, in whlch Allen 
represented one or both. 

On January 27, 1913, the American Steel Barrel Company and Elizabeth 
C. Seaman, the respondents hère, served notice on Allen by way of order to 
show cause why another soliciter should not be substituted. On February 6, 
1913, Judge Mayer directed the American Steel Barrel Company to glve bond 
for Ç10,000 and Elizabeth C. Seaman to glve an undertaking In like amount, 
and that thereupon a new soliciter should be substituted. The total securlty 
under both obligations was to be only $10,000; Allen having been paid $3,400. 
Allen was thereupon directed to deliver to the substituted solicitor enough 
of the papers in his hands to enable hlm to continue the litigation ; bis own 
lien, however, being preserved. Judge Mayer resettled this order on Febru- 
ary 15, 1913, so as to proylde that Elizaljeth C. Seaman should pay down 
$1,000, and the American Steel Barrel Company should exécute a mortgage of 
$10,000 as a securlty for Allen's eventual fées, to be determined; the papers 
to he meanwhile delivered, as before, to the substituted solicitor. It may be 
noted that on February 11, 1913, the order of February 6th had been al- 
ready once resettled ; but, as this was superseded by the order of February 
15, 1913, it need not be set forth. 

Judge Mayer heard testimony regardlng the amount of the fées In October 
and November, 1913, and fixed Allen's fées at $12,500, with a contingent ad- 
dition of $5.000, This sum he apportioned. $6,500 agalnst Elizabeth C. Sea- 
man and $6,000 agalnst the American Steel Barrel Company, and Allen was al- 
lowed to hold ail the papers remaining in his hands until the payment of th& 
sums so flxed. It Is this order only from whlch Allen appeals. 

See, also, 194 Fed. 906. 

Roger Poster, of New York City, for appellant. 
Harold Nathan, of New York City, for appellees. 

Before COXE and ROGERS, Circuit Judges, and HAND, District 
Judge. 

HAND, District Judge (after stating the facts as above). The only 
basis for the jurisdiction of the District Court was the necessity for 
an order substituting a new solicitor for the two parties in the bank- 
ruptcy proceedings in place of Allen. As he had at common law a 
possessory lien, it became necessary as an incident to that power to dé- 
termine the amount of the lien; but that was ail that the District Court 
could do. The consent of Mrs. Seaman and the American Steel Bar- 
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rel Company to hâve the gênerai liability determined in personam by 
the bankruptcy court, although actually given, could not serve to con- 
fer jurisdiction over the subject-matter upon the court, and the statute 
gives no such jurisdiction. The District Court directed the American 
Steel Barrel Company to give a mortgage on its assets to secure Allen 
for the sums due him from it, subsequently found to be $2,600, and it 
directed Elizabeth C. Seaman to pay down $1,000, but gave Allen no 
security as against her for the balance, afterwards found to be $4,500. 

Three questions arise: First, the proper value of Allen's services; 
second, the distribution of the amount between Elizabeth C. Seaman 
and the American Steel Barrel Company ; third, the propriety of the 
provisions directing the turning over of the papers to Elizabeth C. 
Seaman without security. 

[1] As to the value of the services, we are not disposed to disturb 
the décision of Judge Mayer. No doubt this court will in cases of clear 
error change the amount of an attorney's allowance, but the error 
must be of the plainest. Especially should this be true where, as hère, 
the proceedings were largely taken before the same judge, who be- 
came familiar with the détails of the proceedings in an intimate sensé 
that we cannot. 

It is very hard to see how the proceedings in the case could with pro- 
priety so long be dragged on. Judge Mayer in his opinion suggests 
that the plan was deliberately to tire out the other side by delay, and 
there is enough in the record to justify such a conclusion. Indeed, it 
was even suggested at the bar of this court, though afterwards with- 
drawn, that it was an élément for considération in fixing an allowance 
that through a period of over a year, while this matter was in litiga- 
tion, Elizabeth C. Seaman had been able to draw a monthly salary of 
$1,000 from the American Steel Barrel Company. The bar, of course, 
understands that, whatever a soliciter may get from clients as a return 
for delaying légal proceedings and wearying his antagonists, he must 
get it without the help of courts, who do not recognize in such services 
any basis whatever for a légal obligation. The courts are open to dé- 
cide causes, not to obstruct them. 

Nor are we imprèssed with the justice of some of the items. For ex- 
ample, we find on March 22, 1912, most of the day was spent drafting 
a proposed order denying the motion to extend the receivership, a most 
inordinate time, even if equity rule 71 against récitals be disregarded. 
Again, take the time expended in examining authorities regarding the 
"extension of the receivership," no doubt a confused matter, but not 
one in which ail the authorities of the least conséquence number more 
than 15 or 20: June 16, 1911 (ail the evening), June 18, June 19, June 
21, June 22, June 25 (from 10:30 till 5 :30). Again, the appellant took 
ail of December 5, one-half of December 6, and nearly four hours of 
December 8, 1911, on the authorities as to right to appeal from the or- 
der of this court reversing Judge Chatfield. 

Thèse are, of course, not considérations adéquate alone to use as the 
basis of fixing the amount; but they are significant as justification of 
the award actually made. It is not our duty to make the award, but to 
see whether it was within the bounds of reasonable judgment. The 
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Opinions of experts upon questions of value are notorîously divergent, 
and the Suprême Court has particularly said that they are not conclu- 
sive. The Conqueror, 166 U. S. UO, 17 Sup. Ct. 510, 41 L. Ed. 937. 
Perhaps on the question of lawyers' fées the divergence is greater than 
anywhere aise. It would be preposterous to require a court, itself as 
good an expert as the witnesses, to accept their conclusions. In the 
case at bar we hâve made a detailed examination of the time spent, and 
find that the allowance appears to be at a rate in the neighborhood of 
$60 a day, or a gross income of $16,000 a year. Certainly we are not 
willing to say that this is below the lirait which a f air man might think 
adéquate compensation for, an ordinary solicitor engaged upon such 
work. We hâve nothing in the record to indicate that the appellant had 
attained a position at the bar which made it reasonable to expect that 
his charges would, or should, be eut of the ordinary. 

The next question is the distribution of the amount. It may well 
be that Elizabeth C. Seaman is responsible in solido; on that we do 
not pass, because hère we hâve only a question of lien. . Clearly the 
appellant may not hold the papers of the American Steel Barrel Com- 
pany for work donc for the Iron Clad Manufacturing Company, nor 
upon the contempt proceedings, nor upon the examinations of Eliza- 
beth C. Seaman, under section 21a of the Bankruptcy Act (Act July 
1, 1898, c. 541, 30 Stat. 552 [U.S. Comp. St. 1901, p. 3430]). It is 
impossible to tell with certainty just how the value of thèse services 
bears on the work donc for the American Steel Barrel Company itself ; 
but the division already made we will not disturb. 

[2] The last question is of the protection of Allen's lien. The order 
will be that if the American Steel Barrel Company does not give a valid 
mortgage for $2,600, with interest, within ten days, they must return 
ail papers to Allen which he delivered under the three orders of Feb- 
ruary, 1913, and that if Elizabeth C. Seaman does not within the same 
period pay her share, $5,500, with interest, she must redeliver ail papers 
to Allen which he delivered, the same to be held in each case upon his 
solicitor's lien. A possible question might arise as to the appellant's 
right to hold the papers of Elizabeth C. Seaman upon a lien, not only 
of $5,500 due from her, but of $2,600 in addition, due from the Ameri- 
can Steel Barrel Company. This would dépend upon the liability of 
Elizabeth C. Seaman for the services rendered to the American Steel 
Barrel Company, thus collaterally raising the very question which we 
hâve declined to pass upon. In view of the fact that in any event we 
décline to do more hère than fix the amount of the lien, we do not an- 
ticipate that this question will be raised. 

As thus modified, the order is affirmed, without costs. 
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TOM V. NICHOLS-FIFIELD SHOE MACHINBRÏ CO. 

(Circuit Court of Appeals, First Circuit July 10, 1914.) 

No. 1062. 

1. Négligence (§ 136*) — Dangerous Machinerï — Liabimty of Manufao- 

T0EEE — PeOXIMATE CaUSE — CONTBIBUTOBY NEGLiaENCB — QtFESTIONS FOB 
JVUY. 

Where plaintifE's employer purchased a die-cuttlng maclilne from fle- 
fendant to be set up and operated In hls factory, and plaintiff while oper- 
ating the machine In the course of Ms duty was Injured by the sudden 
involuntary fall of the headplece, due to a defect In the machine or a 
failure to properly adjust the same when It was being set up by. defend- 
ant's employés shortly before the accident, plaintlfC havlng no knowledge 
that the head pièce was llable to fall when hls foot was not on the 
treadle, whether défendant was négligent In constructlng and settlng up 
the machine, whether such négligence, if any, was the proximate cause of 
plalntllï's injury, and whether plaintlfC was himself négligent, were for 
the jury. 

[Ed. Note.— For other cases, see Négligence, Cent. Dlg. §§ 277-353 ; Dec. 
Dig. § 136.*] 

2. Négligence (§ 27*) — Danoekous Machinekt — Care Eequired. 

Where défendant rebuilt and sold to plaintiff's employer a die-cuttlng 
machine knowlng that it would be operated by plaintifE's employés, de- 
fendant was bound to exercise reasonable care to malte the machine safe, 
and was llable for Injuries to plaintlfC while operatlng the machine caused 
by a failure to exercise such care. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 25 ; Dec. Dig. 
§ 27.*] 

In Error to the District Court of the United States for the District 
of Massachusetts ; James M. Morton, Judge. 

Action by Jacob Tom again.st the Nichols-Fifield Shoe Machinery 
Company. Judgment for défendant, and plaintiflf brirtgs error. Re- 
versed and remanded. 

Wendell P Murray, of Boston, Mass. (Charles F. Smith, of Boston, 
Mass., on the brief), for plaintiff in error. 
Walter Bâtes Farr, of Boston, Mass., for défendant in error. 

Before FUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. This is an action for personal injuries 
sustained by the plaintiff (plaintiff in error), while in the employment 
of Habib Tom and engaged in operating a die-cutting machine, sold 
and dehvered by the défendant (défendant in error) to and set up by it 
in the factory of said Tom in contemplation of its being operated by 
the plaintiff. 

The déclaration contains three counts. The défendant demurred to 
the déclaration, and the demurrer was overruled. It was held, on the 
authority of Huset v. Chase Machine Co., 120 Fed. 865, 57 C. C. A. 
237, 61 L. R. A. 303, that the second count stated a good cause of ac- 
tion, and the case went to trial upon that count, which reads as fol- 
lows : 

"And the plaintiff says that at Boston aforesaid, on or about June 12, 1907, 
the défendant company was engaged in business as a manufacturer of, re- 

*For other cases sea some topic & S nVubbb in Dec. à Am. Dis*. ISffZ to date, ft Rep'r Indexe* 
215 F.— 58 
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pairer of, and dealer In, certain sorts of machinery; that In the course of 
sald business It then and there represented to one Habib Tom, a manufac- 
turer of certain articles of wearing apparel, that a certain Uning-cutter ma- 
chine then and there owned by the défendant, and forming part of its stoct 
of machinery In which it was then and there deaUng, whlch machine was to 
be run by power, was suitable for use, and Intended for use, in cutting the 
sort of material used by sald Habib Tom in the course of his business as 
manufacturer aforesaid; and the défendant then and there further repre- 
sented to sald Habib Tom that sald lining cutter was then and there in ail 
its parts sufficient and adéquate for the proper runuing and opération of sald 
machine wlth safety to said Habib Tom, his servants or agents or operator, 
and for the proper performance of the worlc of cutting such material in his 
manufactures aforesaid ; and the défendant further then and there repre- 
sented \o said Habib Tom that for a certain considération then named it 
would transfer and deliver said machine in the conditions represented to said 
Habib Tom in the latter's factory in said Boston, and that it, the défendant, 
would also set said machine up in good workmanlike manner in said factory, 
in the condition aforesaid, in such way as not to endanger or harm said 
Habib Tom, his servants or agents or operator, while sald Habib Tom, his 
servants or agents or operator, vvere properly using the same; and the plain- 
tiff says that thereupon, believing the same to be true, and relying upon said 
représentations, and acting thereon, said Habib Tom then and there paid and 
delivered to said défendant the considération hereinbeforë referred to, and in 
return for said considération the défendant delivered to said Habib Tom in 
his said factory said machine ; and, further, the défendant thereupon set 
said machine up in said factory, having done whlch, the défendant represented 
to said Habib Tom that sald machine was then and there In ail Us parts as 
represented as aforesaid, and that it was then and there set up in said fac- 
tory as represented as aforesaid that it would be there set up, and thereupon, 
and relying upon ail said représentations aforesaid, and believing the same 
to be true, and having reasonable cause to believe the same to be true, acting 
thereon, said Habib Tom set the plaintifif to work operating sald machine in 
sald factory, and the plaintiff says that at the time he was so set to work, 
and while the plaintiff was op&atlng said machine, he was in the employ of 
said Habib Tom. as his servant for that purpose, and he then and there had 
no knowledge of any defect in said machine, or in the way in which It was 
so set up by the défendant, and that while so operating said machine in a 
proper manner, and while the plaintifC's left hand and forearm were extended 
over a quanti ty of such material as aforesaid then In said machine, arrang- 
ing the knlves thereon for the purpose of cutting said material in said ma- 
chine, and while the plaintiff was exereising due care, the top or head of 
said machine suddenly dropped on the plaintlff's said hand and forearm, and 
then and there caught said hand and arm between said headpiece of said ma- 
chine and said knives, and then and there cansed the plaintiff's said hand and 
arm to be so eut and mangled and bruised and injured, and so held said hand 
and arm imprisoned in said machine, that said hand and forearm thereafter 
had to be and were amputated from the plaintiff, and the plaintiff says that 
said weight or headpiece was caused or permitted so to fall then and there, 
and hold the plaintiff's hand and arm imprisoned as aforesaid, because said 
machine was not, when delivered and set up by the défendant in sald factory, 
in the condition by it represented as aforesaid, and because said machine was 
not delivered and set up by the défendant in such a way as to permit the 
plaintiff, as servant of said Habib Tom as aforesaid, to properly operate the 
same as aforesaid wlthout danger of the harm aforesaid happening to the 
plaintiff, and because at the tlme the défendant completed its delivery and 
settlng up of sald machine aforesaid there were insufHciencies in said ma- 
chine, certain of its parts were inadéquate to control said headpiece and pre- 
vent its dropping as aforesaid, which insufflciencies in said machine, and in- 
adequacy of its parts to control said headpiece and prevent its so dropping, 
rendered sald machine imminently daugerous to the Ilfe and limb of the plain- 
tiff operating the same as aforesaid, ail of which facts were at the several 
times aforesaid knowu to the défendant, but were unknowa to and concealed 
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from sald Habib Tom and the plalntlff, and the défendant negllgently and 
earelessly failed then and there to safeguard or warn the plalntlff agalnst 
sald Imminent danger and Injury aforesaid, ail to the great and permanent 
injury of the plalntlff, and causing the plalntlff great pain and loss of time 
and money." 

At the close of ail the évidence a verdict was directed for the défend- 
ant, and the plaintiff excepted. No question is hère raised as to the sec- 
ond count stating a good cause of action. The only question is whether 
the évidence was sufficient to warrant the submission of the case to the 
jury. 

The défendant contends that there was no évidence warranting the 
jury in finding: (1) That the plaintiff's accident was occasioned by a 
def ect in the machine that existed at the time it was sold and installed ; 
or (2) that the defect in the machine was one that rendered it immi- 
nently dangerous to lif e and limb of the plaintiff ; or (3) that the de- 
fendant knew of the defect and concealed his knowledge of it from the 
employer; or (4) that the plaintiff was in the exercise of due care. 

The machine consisted of a wooden bed, upon which the operator 
placed the material to be eut. Having spread out the material upon 
the bed, steel dies were placed upon it, and were driven through the 
material by a blow from the headpiece or beam, the fall of which was 
accentuated by power. The power was applied and shut off by means 
of a treadle, which, when pressed down, caused a friction cône pulley 
to be engaged by a belt-driven pulley that inclosed it. When the pres- 
sure was released, the treadle was raised by springs, and the cône of 
the pulley was withdrawn, shutting off the power. The machine was 
also equipped with a brake, which consisted of an iron ring, the ends 
of which were kept apart by a square plug. Turning this plug sideways 
forced the ends of the ring farther apart, so that the ring was ex- 
panded against the inside of the flange of the pulley, checking the mo- 
tion. The construction was such that when the treadle was down and 
the power applied the brake was released ; and when the treadle was 
raised and the power shut off the brake was applied. The headpiece 
weighed about 600 pounds, and when the power was shut off and the 
headpiece was up it was held in position only by the brake. When the 
treadle was operated it rocked a shaft to which an arm was attached. 
This arm was connected with a brake lever by a link or screw, which 
was a threaded rod supplied with nuts, the end of which passed through 
the eye of the brake lever. At the opposite end of the brake lever was 
the square plug which expanded the ring against the inside of the fîange 
of the pulley, as above stated. The treadle was held up by two strong 
spiral springs, the force of which, when the foot was taken off the trea- 
dle, caused the shaft, and the sliaft arm connected with it, to be rocked 
away from the operator, and the end of the screw link to be thrust far- 
ther through the eye of the brake lever, bringing a rubber plug on the 
link hard against the brake lever, causing the lever to turn the square 
plug sideways and expand the ring and apply the brake. This rubber 
plug was cylindrical in shape, and inclosed the link for about an inch and 
a balf. It had on one side of it two nuts, which were locked together, 
and on the other side was the brake lever, through the eye of which 
the end of the link passed. When the operator pressed the treadle 
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down with his foot the shaft and its arm would rock towards the oper- 
ator, tending to withdraw the link from the eye of the lever. If the 
end of the link were withdrawn from the eye of the lever when the 
treadie was pressed down, then when the treadle was raised again, the 
connection between the arm of the shaft and the lever having been 
broken, the brake would not be applied, and there would be nothing to 
hold the beam up. 

[1] llie évidence tended to prove that the plaintiff was injured by 
the headpiece or beam falling and catching his hand and arm between 
it and one of the dies, while he was smoothing the cloth and placing the 
dies preparatory to operating the machine ; that he had not placed his 
foot upon the treadle, the treadle being up at the time, and that he had 
reason to believe the headpiece would remain up until the treadle was 
again pressed down ; that the link or screw was too short to prevent 
its being drawn through the eye of the lever, unless two nuts or some 
other sufficient means were placed upon the end of the link to prevent 
its being drawn through, or, if the link was not too short, that the arm 
of the shaft was improperly adjusted upon the shaft so that it drew 
the link or screw too far back when the treadle was pressed down, 
causing the link or screw to be withdrawn from the eye of the lever 
and disconnecting the brake ; that at the time the machine was set up 
there was but a single nut upon the end of the link, and that no change 
in this respect was made down to the time of the accident; that in the 
opération of the machine, in the natural and expected course of events, 
this single nut would be and was backed off the end of the link, allow- 
ing it to be withdrawn from the eye of the lever ; that on the succeed- 
ing opération of the machine, when the head beam was up, the link be- 
ing withdrawn from the eye, so that the brake would not work, the 
lîeam fell, and injured the plaintiff; that the reason the head beam did 
not immediately f ail upon being raised was that it was temporarily held 
by cams or eccentrics on a dead center, and shortly afterwards, being 
released theref rom by the jar of the motor on the floor, the beam fell ; 
that the difficulty with the brake could and should hâve been obviated 
in one of the following three ways : By making the link so long that 
it could not be drawn through the eye when the treadle was pressed 
down, or by readjusting the arm on the shaft so that it could not draw 
the link back far enough to release it from the eye, or by locking the 
nut with a check nut upon the end of the link so that it could not be 
backed off and allow the link to be withdrawn from the eye. Although 
the machine was not new at the time it was purchased of the défend- 
ant, it had been operated but a short time, and was represented to be 
in perfect condition and as good as new. Ail its parts had been gone 
over and rebuilt by the défendant, and it knew when the sale was made 
that the machine was to be set up in the purchaser's factory, where he 
employed a number of people, and was to be operated by his men. 

It also appeared that it was arranged the défendant should set up 
the machine in the factory, ready to be operated ; that a day or so 
after the purchase was made the défendant delivered the machine at the 
factory, set it up, operated it, and notified the purchaser that it was 
ready for use; that the purchaser himself operated the machine the 
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first two or three days, dtiring which time the beam came down, be- 
cause of the rubber plug splitting and coming off the link ; that the de- 
fendant put on a new rubber plug ; that thereafter the machine worked 
perfectly down to the time of the accident to the plaintiff, which oc- 
curred some four weeks after the sale was made; that at that time 
the single nut worked off the end of the link and allowed the link to 
be drawn through the eye of the lever ; that this was due either to the 
want of a check nut to lock the nut on the end of the link, or to the 
link being too short, or to the brake mechanism^ between the lever and 
the shaft being rendered too short by the way in which the arm was 
adjusted upon the shaft ; and that the défendant knew this was an un- 
safe and dangerous way to construct or set up the machine, and that 
no one would discover it but a skilled mechanic, and then only after a 
thorough examination. 

We think the jury could reasonably hâve found from the évidence 
that the machine was defectively constructed or set up; that the head 
beam was liable to fall at any minute, and that the machine was there- 
fore imminently dangerous to any one who should undertake to operate 
it in the way it was designed to be used ; that, constructed as it was, 
with a single nut upon the end of the link, it was a mère trap ; that the 
défendant knew it was to be operated by the purchaser's employés, 
of whom the plaintiff was one ; that the défendant, having overhauled 
the machine and set it up, knew its condition, and that it was danger- 
ous, and not only concealed the situation from the purchaser and his 
employés, but lulled them into security by giving them to understand 
and bcHeve that the machine was properly constructed and set up. It 
could also be found that the plaintiff was in the exercise of due care. 
Although he knew it was dangerous to place his hand on top of the dies 
when his foot was on the treadle, he did not know that the head beam 
was liable to fall when his foot was not on the treadle, and reasonable 
men might fairly conclude that he was not négligent in what he did. 

[2] We are also of the opinion that the circumstances disclosed by 
the case show that the défendant owed the plaintiff a duty to exercise 
care in setting up the machine, and that this duty did not arise out of 
the contract of sale between the défendant and Tom, but out of the 
relation existing between the plaintiff and the défendant, and irre- 
spective of the contract of sale. "The law governing actions for nég- 
ligence bas for its fouridation the rule of reasonable conduct." That 
rule "necessarily includes two persons, or one person and some right 
or property of another. It has to do with one's acts in référence to 
the person, property, or rights of another. It is a rule of relation. If 
there be no relation there is nothing upon which the rule can operate." 
Garland v. Railroad, 76 N. H. 556, 86 Atl. 141, 46 L. R. A. (N. S.) 338, 
Ann. Cas. 1913E, 924. When, however, one knows or has reason to 
believe that his conduct may affect injuriously the person or property 
or rights of another, then a duty arises requiring him to exercise rea- 
sonable care to see that his acts do not resuit injuriously to the person 
or property or rights of that other. So in this case, when the défend- 
ant set up the machine in the factory, knowing or having reason to 
anticipate that the plaintiff and his fellow employés were to operate 
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it, the law imposed a duty upon the défendant, with relation to thte 
plaintiff and thèse men, to exercise reasonable care in setting up the 
machine, and rendered it liable in damages for a breach of the duty in 
case one of them was injured while operating the machine and as a 
resuit of its having been negligently set up. Gill v. Middleton, 105 
Mass. 477, 479, 7 Am. Rep. 548; Baird v, Daly, 57 N. Y. 236. 15 Am. 
Rep. 488; Devlin v. Smith, 89 N". Y. 470, 478, 42 Am. Rep. 311, Pitts- 
field Co. V. Shoe Co., 71 N. H. 522, 53 Atl. 807, 60 L. R. A. 116 ; Id., 
72 N. H. 546, 58 Atl. 242; Hubbard v. Gould, 74 N. H. 25. 28. 64 
Atl. 668; Dustin v. Curtis, 74 N. H. 266, 268, 269, 67 Atl. 220, 11 L. 
R. A. (N. S.) 504, 13 Ann. Cas. 169; Burnham v. Stillings, Id N. H. 
122, 123, 79 Atl. 987. 

Whether the defendant's act in negligently setting up the machine 
was the proximate cause of the plaintiff's injury was a question of 
fact for the jury, there being évidence from which such a conclusion 
might reasonably be drawn. It appeared that the defendant's men 
went to the factory of the purchaser, saw the place where the machine 
was to be operated, saw that a number of men, including the plaintiff, 
were employed there, and knew that they were likely to be called upon 
to run the machine. Under thèse circumstances, it could not be said 
as a matter of law that the défendant had no reason to anticipate that 
the plaintiff would be set to work on the machine, or that the injury 
which he received was not the proximate resuit of its négligence in 
improperly setting it up. Ela v. Cable Co., 71 N. H. 1, 3, 51 Atl. 281. 

The judgment is reversed, the verdict is set aside, the case is re- 
manded to the District Court for further proceedings not inconsistent 
with this opinion, and the plaintiff in error recovers his costs of ap- 
peal. 



VANDBRBILT v. OCEAN S. S. CO. 

(Circuit Court of Appeals, Second Circuit. July 18, 1914.) 

No. 263. 

1. Evidence (§ 407*) — Bills of IiADINg — Parol Evidence to Vabt oe Con- 

TBADICT. 

A MU of ladlng has a twofold character. It Is a contract to transport 
and dellver the goods to the consignée on the terms specified in It; andt 
It is also a receipt as to the quantity and description of the goods shipped. 
So far as it embodies the terms of the contract it is not to be varied by 
paroi évidence; but so far as It constltutes a receipt it may be contra- 
dicted as between the parties by paroi évidence showlng that a différent 
quantity was delivered. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 1826-1828, 1841 ; 
Dec. Dig. § 407.*] 

2. SiiiPPiNG (§ 106*) — Febiqht — Bill of Ladinq as Evidence of Quantity. 

In a bill of lading for a cargo of lumber, the words "weight unbnown" 
and "weight subject to correction," in addition to the words "said to- 
coutain 26,304 superflcial feet more or less," will prevent the application 
of the rule that the récital as to quantity prima facie binda the shlp; 

•For other cases see same topic & 9 numbhb in Dec. k Am. Dlgs. 19C7 to date. & Rep'r Indexes 
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and such blll of ladlng doea not afford évidence ot tie quantlty, but 
leaves the question open, 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §§ 175-178, 204 ; 
Dec. Dig. § 106.*] 

-8. CosTOMS AND Usages (§ 19*) — Evidence of Existence. 

Evidence held to establisli a gênerai custom as vs^ell as a custom be- 
tween the parties to allow a shlpper a 10 per cent, déduction for wastage 
resulting from the dressing of rough lumber, and to entitle a shipper to 
such déduction on a shipment from Savannah to New York. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 
41-43, 45, 46 ; Dec. Dig. § 19.*] 

4. Shippikg (§ 115*) — Bbeach of Contract or Affreightment — Damages. 

Libelant shipped on respondent's vessel a cargo of lumber from Sa- 
vannah to New York, and paid the freight lawfuUy due thereon. Respond- 
ent, refusing to allow the usual déduction for wastage on a portion of 
the cargo whlch was dressed before shipment, retained a portion of the 
cargo, which had been sold by libelant. H (M. that libelant was entitled 
to purchase lumber in the open market to make up the deflcieucy and to 
reco^•er tbe cost thereof from respondent. 

lEd. Note. — For other cases, see Shippicg, Cent. Dig. § 185; Dec. Dig 
{ 115.*] 

5. Caeeiers (§§ 91, 94*) — Bp.bach op Costract — Failube ïo Delivee Goods — 

Damages. 

The aet of a carrier in falling without lawful excu.se to dellver goods 
intrusted to his care constitutes both a breach of contract and a con- 
version, and the measure of the shlpper's damages is the value of the 
property at the time of the conversion, with interest thereafter. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 338-355, 367- 
395, 456 ; Dec. Dig. §§ 91, 94.*] 

Appeal from the District Court of the United States for the South- 
ern District of Newr York. 

This suit cornes hère on appeal from a final decree in favor of the 
libelant, entered in the District Court for the Southern District of 
New York, October 27, 1913, awarding the sum of $257.42 to the libel- 
ant. 

Barry, Wainwright, Thatcher & Symmers, of New York City (James 
K. Symmers and Earle Farwell, both of New York City, of counsel), 
for appellant. 

Edward L. Owen, of New York City, for appellee. 

Before COXE and ROGERS, Circuit Judges, and HAND, District 
Judge. 

ROGERS, Circuit Judge. The question we hâve to détermine in this 
suit is the amount of freight to be paid upon a certain shipment of 
lumber. The libelant shipped at Savannah, Ga., on board the steamer 
City of Atlanta, belonging to respondent, a certain amount of lumber 
to be transported to New York. His claim is that the amount so ship- 
ped was 26,304 f eet ; the amount of dressed lumber being 17,369 f eet, 
and the number of feet of rough lumber being 8,935 feet. The freight 
agreed to be paid was as foUows : On lumber 45 feet in length, $6.25 
per thousand, ard an additîonal $2.50 for ail lumber over 45 feet; $25 
was to be added for a minimum charge of lighterage and 30 cents a 

*For other cases aee same tapie & i numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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thousand feet for wharfage. Upon the arrivai of the lumber at New- 
York the libelant sent a check to the respondent for $197.29 in pay- 
ment of the f reight. The respondent, thinking an error had been made 
in Computing the f reight, telegraphed its agent in Savannah requesting 
him to telegraph the amount of freight due. The report made by him 
did not agrée with the statement furnished by the libelant. The re- 
spondent thereupon caused the shipment to be measured, and, as a re- 
suit, found that the amount of lumber was 28,336 feet board measure. 
The libelant refused to pay freight upon this basis, and respondent, ex- 
ercising its right of lien for unpaid freight, refused to deliver the un- 
delivered portion of the shipment, and held it subject to payment of the 
full amount of freight. The libelant claimed that he should be re- 
quired to pay on only 26,304 feet. Instead of paying under protest, he 
bought in the open market sufficient lumber to complète the amount of 
the consignment at a cost of $141.80. The sum claimed in the libel as 
damages is the cost of this last purchase. 

Three separate measurements of the lumber appear to bave been 
made ; one by the shippers, as shown by the invoice, with a total of 
28,234 feet ; one by the lumber inspecter of the respondent with a 
total of 28,236 feet; and one by the lumber inspector of the libelant 
with the total of 28,336 feet. The three measurements closely corre- 
spond ; there being a différence of but 102 feet between the largest and 
smallest measurement. The foregoing figures are based on rough di- 
mensions, and the dispute as to the amount of freight due arises out of 
the claim of the libelant that he is entitled under an alleged custom of 
the trade to deduct from thèse measurements 10 per centum of the 
board measure of ail lumber that had been dressed at Savannah. If 
that déduction is to be allowed, then the amount upon which freight is 
to be charged as appears from the spécifications of the shipment is 
26,304 feet. The bill of la(;ling stated the amount shipped as "said to 
contain 26,304 feet." 

[1] A bill of lading bas a twofold character. It is a contract to 
transport and deliver the goods to the consignée upon the terms speci- 
fied in it ; and it is also a receipt as to the quantity and description of 
the goods shipped. So far as it embodies the terms of the contract, 
it is not to be varied by paroi évidence. So far as it constitutes a re- 
ceipt it is like other receipts, subject to be contradicted or explained by 
proof as to the facts. The courts appear to hâve agreed without dis- 
sent that récitals in a bill of lading as to the quantity of goods received 
may be contradicted as between the parties by paroi évidence showing 
that a différent quantity was delivered. As a receipt, it is open to rec- 
tification or explanation by paroi évidence. The Willie D. Sandhoval 
(D. C.) 92 Fed. 286; Kelley v. Bowker, 11 Gray (Mass.) 428, 71 Am. 
ÏDec. 725 ; Relyea v. New Haven Rolling Mill Co., 42 Conn. 579 ; Abbe 
V. Eaton, 51 N. Y. 410. A carrier is not therefore conclusively bound 
Dy the statement contained in a bill of lading as to the quantity of 
iumber received. The court below stated that "the bill of lading prima 
facie binds the ship and its owner." And no doubt that ordinarily is 
the case. The Franklin, 8 Wall. 329, 19 L. Ed. 455 ; The Delaware, 14 
Wall. 601, 20 L. Ed. 779. 



VANDEEBILT V. OCEAN S. S. 00. 

[2] The respondent claims that the bill of lading in the case at baf 
is not prima facie évidence as to the amount shipped, because of the 
language used in describing the article shipped : "Said to contain 26,- 
304 superficial feet more or less." The meaning of the words "more 
or less" dépends upon the connection in which they are used. As used 
in a contract relating to personalty, and as applied to quantity, they 
hâve been often construed as qualifying a représentation or statement 
of an absolute or definite amount, so that neither party can avoid it or 
set it aside by reason of any deficiency or excess if there is a fair ap- 
proximation to the quantity specifically stipulated in the contract. 
City of Chicago v. Galpin, 183 111. 399, 55 N. E. 731 ; Cabot v. Win- 
sor, 83 Mass. {1 Allen) 546, 550; Hackett v. State, 103 Cal. 144, 37 
Pac. 156. In Kelley v. Bowker, 77 Mass. (11 Gray) 428, 71 Am. Dec. 
725, where the words "more or less" v^rere used in a bill of lading re- 
citing a shipment of, and agreeing to deliver, 2,282 bushels of corn 
more or less, the court held that the words indicated an intention on 
the part of the carrier not to be bound in strictness by the number of 
bushels mentioned, and that the contract was complied with by deliver- 
ing 2,217 bushels, if no more was shipped In The Dixie (D. C.) 46 Fed. 
403 the words "more or less" in a bill of lading reciting the receipt of 
400 piles signed by the carrier as per charter party was construed to 
operate to prevent the carrier from being liable for a shortage of 90 
piles, although the bill of lading had been transferred for value. It 
may be that the use of the words "more or less" will not, when taken 
alone, prevent the application of the rule that if the carrier claims that 
the goods shipped are in excess of the amount specified in the bill of 
lading the burden rests on him to prove it. But, however that may be, 
a bill of lading may contain other expressions which will prevent the 
application of the rule that the récital as to quantity prima facie binds 
the ship or its owner. Thus in The Ismaele (D. C.) 14 Fed. 491 (1882), 
the bill of lading stated the number of tons of iron specifically, but there 
was also stamped on it "weight unknown." The court said that such a 
bill of lading did not afford évidence of the quantity of iron shipped. 
And in Henderson v. 300 Tons of Iron Ore (D. C.) 38 Fed. 36, 39, 
Judge Addison Brown said : 

"Undér the clause 'weight unknown,' the statement of '300 tons,' In the 
bill of lading, was not even prima faole évidence as to the weight against the 
ship, when it appeared that ail received was delivered," 

In the bill of lading in the case at bar the words "weight unknown" 
and "weight subject to correction," in addition to the words "said to 
contain 26,304 superficial feet more or less," will prevent the applica- 
tion of the rule that the récital as to quantity prima facie binds the 
ship. We do not think that such a bill of lading afïords évidence of the 
quantity of lumber shipped. It leaves the question open. 

[3] But there does not seem to be any dispute as to the number of 
feet of lumber which the carrier transported. The fact is that before 
the shipment took place the libelant had 28,234 feet of undressed lum- 
ber. Of this amount he dressed 19,299 feet, and, allowing 10 per cent. 
for wastage in the dressing, he had dressed lumber to the amount of 
17,369 feet. This left him with 8,935 feet of undressed lumber, or a 
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total of 26,304 feet, which was the exact amount delivered to the re- 
spondent and the amount receipted for in the bill of lading. Was there-^ 
any error in deducting this 10 per cent? 

Libelant testified that respondent had always allowed him on pre- 
vious shipments the 10 per cent, déduction, and he had shipped at dif- 
férent times 800,000 feet. There is not in the record any testimony 
which contradicts him in that particular. He testified also that the 
custom of the trade "ail over" was to allow 10 per cent, for wastage in 
dressing lumber. The witness Parke, whose business it was to inspect 
lumber, after stating that a déduction of 10 per cent, was allowed on 
dressed lumber, and that it was a customary déduction was asked: 
"Was that the custom at the time you speak of with respect to lumber 
carried by other steamship companies ?" To which he replied : "Yes, 
sir; déductions were made on dressed lumber by every one to my 
knowledge." Again he was asked : "An average of 10 per cent. ?" To 
which he answered : "Yes ; on dressed." The witness McDonough,, 
who had had extensive expérience in the shipment of lumber, testified 
that the figures stated in the bill of lading gave "the net amount of feet 
shipped after deducting the usual allowance for dressing." 

îlie respondent's own witness Cunningham admitted that a déduction 
was made on dressed lumber. He was asked: "In charging freight 
hâve you ever heard of a custom of deducting 10 per cent, for dressed 
lumber?" To which he said; "I hâve always found that it is deducted 
according to the actual size ; différent sizes." 

The évidence shows that the amount of the shipment of lumber was 
as stated in the bill of lading, and that libelant paid the full freight 
and charges according to the bill of lading. He was theref ore entitïed 
to full delivery of the shipment as per the bill of lading. For the 
failure to make such delivery respondent is liable to pay the market 
value of such lumber at the time its delivery was withheld. 

[4] Respondent withheld the lumber from the libelant because the 
latter declined to pay freight on wastage resulting from the dressing 
of rough lumber, which lumber was dressed in Savannah before ship- 
ment. The wastage was left in that city. It has not been made plain to 
us why, as this wastage was never transported from Savannah to New 
York, the respondent should be permitted to charge for what was never 
carried. If any such right exists, we think the burden rests on the car- 
rier to prove it, rather than on the shipper to disprove it. And the 
testimony has not satisfied us that any such right exists. 

The respondent contends that, if it was in error in not making full 
delivery of ail the lumber to the respondent, the latter was at fault in 
the course he adopted. The respondent withheld 3.545 feet of the lum- 
ber. To make good the deficiency the libelant went into the open mar- 
ket and bought that number of feet, paying for the same $141.80. This 
he did because the party to whom the libelant had sold the entire ship- 
ment demanded full delivery of the same. The respondent, relying up- 
on the principle that whenever a breach of contract occurs it is the duty 
of the one injured by the breach to mitigate his damages as far as he is 
reasonably able to do so, insists that libelant should not hâve gone into 
the market and purchased the lumber he needed to make good the de- 
ficiency, but that he should hâve paid under protest the amount of 
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freight demanded and subsequently brought suit to recover back the 
excess ; that if he did not see fit to adopt that course he should hâve 
brought an action in trover or replevin. 

[5] The act of a carrier in faihng to deliver without lawful excuse 
goods intrusted to his care constitutes both a breach of contract and al- 
so a conversion; and where property has been wrongfully converted 
to the use of another, the measure of damages has been usually held 
to be the vahie of the property at the time of tlie conversion together, 
with interest from the date of the détention. 13 Cyc. 170; Hutchinson 
on Carriers (3d Ed.) vol. 3, § 1374 (1906). 

We think, therefore, that the court below wa^ correct in allowing 
the Hbelant to recover in this suit, which has the efîect of one for con- 
version, the amount he was obliged to pay in the open market to re- 
place the lumber wrongfully withheld. 

Decree affirmed. 



THOMAS et al. v. FIELD-BRUNDAGE CO. 

(Circuit Court of Appeals, Eiglith Circuit. July 13, 1914.) 

No. 3964. 

Bankeuptcy (S 140*) — Goods in Possession of Bankbxjpt — Consignment 
FOB Sale — Conditional Sale. 

A bankrupt being indebted to claimant for machinery sold It, clalmant 
refused to make further shipinents except on consignment and on Janu- 
uary 16, 1911, sliipped one car under a consignment invoice, and on Feb- 
ruary 25th followlng shipped a second car under an invoice which by mis- 
take was marked, "Terms 4 Mo. note 6% Int." No such note was giveu, 
and, the mistake having been discovered, a duplicate invoice was issued, 
reciting, "Terms on consignment," and substituted for the original, which 
was returned. In August it was found that the bankrupt was unable to 
settle for a considérable portion of the January shipment, whereupon 
claimant took Its obligations for the amount sold, and a letter reciting 
that the bankrupt had in stock of clairaant's goods on consignment cer- 
'tain specified engines, which It was understood the bankmpt was to pay 
for when sold, at the same time as they received their custoraer's set- 
tlement, and the tltle to the engines was to remain In clalmant and the 
bankrupt was simply to act as its agent In selling them and coUecting 
for them, less the bankrupt's profit above claimant's selling price. Held, 
that such goods were on consignment for sale and not sold, and hence 
tltle to such as iremained in the bankrupt's possession on the intervention 
of bankruptcy in November, 1911, did not pass to the bankrupt's trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. § 140.'* 

What constitutes a contract of conditional sale, see note to Dunlop v. 
Mercer, 86 C. C. A. 448.] 

Appeal from the District Court of the United States for the District 
of Nebraska; lïiomas C. Munger, Judge. 

Pétition by the Eield-Brundage Company for an order on J. W. 
Thomas, trustée in bankruptcy of Allen P. Ely & Co., to compel the 
trustée to surrender to petitioner certain gasoUne engines alleged to 
hâve been consigned to the bankrupts for sale on commission. An or- 
der of a référée rejecting the pétition having been reversed by the Dis- 
trict Court, the trustée and others appeal. Affirmed. 

«For oUier cas«s see eame topic & i ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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F. A. Mulfinger, of Omaha, Neb., for appellants. 
W. A. Schall, of Omaha, Neb. (C. J. Smyth and Ed. P. Smith, both 
of Omaha, Neb., on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

SMITH, Circuit Judge. Allen P. Ely & Co., a copartnership, were 
in business as retail dealers in machinery at Omaha from about 1901 
until November, 1911. They had been buying gasoline engines for 
seven or eighf years of the Field-Brundage Company of Jackson, Mich., 
and were indebted to them in January, 1911, to the amount of $7,000 or 
$8,000. At about that time Mr. Raynor Field, the secretary and treas- 
urer of the Field-Brundage Company, was at Omaha, and told Mr. Al- 
len P. Ely, of the fîrm of Allen P. Ely & Co., that their account must 
be reduced to $5,000, and that would be the limit thereafter, and that 
they would not ship any more goods until the account was so reduced, 
but that they would make Allen P. Ely & Co. the agents of the Field- 
Brundage Co. and ship goods to them on consignment. Prior to this 
it had been the practice of the Allen P. Ely & Co. to settle promptly 
with the Field-Brundage Co. by giving their note or notes for the 
amount of each shipment. On January 16th the Field-Brundage Com- 
pany sent a car load of engines consigned to themselves with directions 
to notify Allen P. Ely & Co. of their arrivai. The invoice of this ship- 
ment was marked, on consignment. On February 25, 1911, a second 
car load was shipped, but the invoice was marked, "Terms 4 Mo. note 
6% Int." No such note was ever given, and about the middle of March, 
1911, the mistake was discovered and a duplicate invoice was made out 
and delivered to Allen P. Ely & Co., in which there was substituted for 
the language quoted the words, "Terms on consignment," and the orig- 
inal invoice was redelivered to the Field-Brundage Company. In Au- 
gust, 1911, Mr. Raynor Field was at Omaha and found that a consid- 
érable portion of the January shipment had been sold by Allen P. Ely 
& Co., and they had no money with which to pay for the same. He 
then took their obligations for the amount sold by Allen P. Ely & Co., 
and the following letter on the letter head of the Field-Brundage Co. : 

"Jackson, Mich., Aug. 4, 1911. 
"Field-Brundage Co., Jackson, Mich. — Grentlemen: We hâve in stock to-day 
of your goods on consignment, the following engines, which, it is understood, 
we are to pay you for when we sell them the same date that we receive our 
customer's settlement for them. The title of thèse engines is to remain in the 
Field-Brundage Co.'s name and we are to simply act as agents for you in sell- 
ing them and collectlng for them, less our profit on the goods above your sell- 
ing priée. 

1 8 H. P. Hopper Cooled Engine, #2372, price ? 215.00 

1 10 H. P. " " " #2880 price $265.00 

1 6 H. P. Field Spécial on Skids #2897 price $ 123.75 

3 6 H. P. " " Engines mounted on Adams-Husker 

Trucks, Nos. 2932, 2938, 2942, price $143.75 each $ 431.25 

S1O35.0O 

"Tours very truly, Allen P. Ely & Co., By Allen P. Ely, 

"APE/MHR." 
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On November 23, 1911, Allen P. Ely & Co. filed their voluntary péti- 
tion in bankruptcy, and on November 24, 1911, they were adjudged 
bankrupt, and the matter was referred to Charles G. McDonald. On 
December 6, 1911, J. W. Iliomas was elected trustée of the estate of 
the bankrupts and qualified the next day and came into possession of 
the property described in the letter quoted. The Field-Brundage Com- 
pany filed on January 10, 1912, a pétition for an order on the trustée 
for redelivery of thèse goods, the trustée answered the matter, and was 
heard before the référée who rejected the pétition. The Field-Brun- 
dage Company filed a pétition for review in the District Court, and this 
resulted in a reversai of the finding of the référée and the granting of 
the pétition, and J. W. Thomas as trustée, Allen P. Ely and Charles B. 
Ely, members of the firm of Allen P. Ely & Co., appealed. 

The case turns upon whether Allen P. Ely & Co. bought thèse goods 
of the Field-Brundage Company, or whether they simply held them as 
hailees. 

The référée cited Mack v. Drummond Tobacco Co., 48 Neb. 397, 67 
N. W. 174, 58 Am. St. Rep. 691. In that case it was held the contract 
in question constituted a sale but the Drummond Tobacco Company 
had stipulated that Mack & Co. should give their notes or acceptances 
for the amount of each invoice. 

He also cited Yoder v. Haworth, 57 Neb. 150, 17 N. W. 377, 73 Am. 
St. Rep. 496, and Bufifum v. Descher, 1 Neb. (Unof.) 736, 96 N. W. 
352, which are similar to the former case mentioned. 

Much more nearly in point is National Cordage Co. v. Sims, 44 Neb. 
148, 62 N. W. 514. 

The appellant cites In re Miller & Brown (D. C.) 135 Fed. 868, and 
In re Wells (D. C.) 140 Fed. 752, both from the Middle District of 
Pennsylvania, and In re Penny & Anderson (D. C.) 176 Fed. 141, from 
the Southern District of New York. 

Without determining whether thèse citations are in point, it suffices 
to say that if they are in any sensé applicable to this case then they are 
in conflict with In re Columbus Buggy Co., 143 Fed. 859, 74 C. C. A. 
611, and with John Deere Plow Co. v. McDavid, 137 Fed. 802, 70 C. 
C. A. 422, both decided by this court, and In re Galt, 120 Fed. 64, 56 
C. C. A. 470, and In re Flanders, 134 Fed. 560, 67 C. C. A. 484, both 
decided by the Circuit Court of Appeals of the Seventh Circuit. 

ITiis court adhères to its former holdings, and the case is afHrmed. 
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In re WHITE'S EXPRESS CO. 

(Circuit Court oX Appeals, Second Circuit June 3, 1914.) 

No. 265. 

1. rÎANKRUPTCT (§ 140*) — PeOPEETY PaSSING TO TkUSTEE — CONDITIONAI. BlLL 

OF Sale. 

A contract under which property was furnlshed to a bankrupt for use 
and uot for sale, and which expressly provided that the title should not 
pass untU it was fully paid for, construed, and held a condltional biU of 
sale, and not a chattel mortgage. 

[EU. Note. — For other cases, see Bankruptcy, Cent DIg. §§ 198, 199, 219, 
225 ; Dec. Dig. § 140.*] 

2. Bankruptcy (§ 184*) — Right to Keolaim Pkoperty — Conditional Sale. 

Prier to the amendnient of Bankr. Act July 1, 1898, c. 541, § 47a (2) 30 
Stat 557 (U. S. Comp. St. 1901, p. 3438), by Act June 25, 1910, c. 412, § 
8, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1500), an unflled conditional 
sale contract in New York, under which property had been delivered to 
a bankrupt and which under the state statute was invalid only as against 
subséquent purcha.sers, pledgees, and mortgagees in good faith, was good 
as against the trustée in bankruptcy ; and, where such a bill of sale was 
flled after the amendment, but prior to the bankruptcy, It was valid as 
against the trustée, and entitles the seller to reclalm the property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

Pétition to Revise and Appeal from Order of the District Court 
of the United States for the Eastern District of New York. 

This cause cornes hère on appeal from and pétition to revise an 
order of the District Court, Eastern District of New York, dismissing 
the pétition of General Vehicle Company, Inc., for réclamation of the 
sum of $3,333.33, proceeds of the sale of certain automobile trucks, 
which, by order on stipulation, was held by the trustée of White's 
Express Company, bankrupt, as a separate fund, subject to the same 
lien or rights, if any, which claimant had on and in the trucks. 

H. H. Flagg, of New York City, for petitioner. 
C. A. Houston, of New York City, for respondent. 

Before COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge. The right of General Vehicle Company, 
Inc., to reclaim dépends primarily on the question as to whether the 
agreement entered into between its assigner, General Vehicle Com- 
pany, and White's Express Company was a conditional bill of sale or 
a mortgage. 

[1] On July 19, 1909, claimant's assignor proposed, in writing, to 
furnish to White's Express Company certain automobile trucks at a 
stated purchase price, payable in installments. The written proposai, 
which was accepted on July 21, 1909, by the Express Company, con- 
tained the following provision: 

"The title of said apparatus shall remain In the company [meanlng the 
claimant's assignor] until fully paid for." 

*For otber cases sse eame toplo & i nvmbiib in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Contemporaneously, a so-called maintenance agreement was entered 
iiito whereby the vehicle company agreed to sell to the express Com- 
pany ail replacements of material necessary for the upkeep of the 
trucks. In this maintenance agreement, the vehicle company is de- 
scribed as the "company" and "party of the first part," while the ex- 
press company is referred to as "the party of the second part," "the 
purchaser," and once as "the owner." We think it clear that the 
isolated use of the words "the owner" in the carelessly drawn main- 
tenance agreement was accidentai, and in view of the distinctly ex- 
pressed réservation of title in the main agreement, we are satisfied 
that that agreement was a conditional bill of sale and not a chattel 
mortgage. Harkness v. Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 
L. Ed. 285; Tompkins v. Fonda Glove Lining Co., 188 .N. Y. 261, 
80 N. E. 933 ; Crocker Wheeler Co. v. Genesee Récréation Co., 140 
App. Div. 726, 125 N. Y. Supp. 721. 

The transaction was not one which contemplated a resale or the use 
of the proceeds of mortgaged goods as in In re Noethen, 201 Fed. 
97, 119 C. C. A. 435, Skilton v. Codington, 185 N. Y. 80, 77 N. E. 
790, 113 Am. St. Rep. 885, and Zartman v. First National Bank, 189 
N. Y. 267, 82 N. E. 127, 12 L. R. A. (N. S.) 1083. 

[2] A copy of the conditional bill of sale was not filed in the office 
of the register of Kings county until July 19, 1912, and on October 
21, 1912, White's Express Company was petitioned into bankruptcy, 
and was adjudicated a bankrupt on November 14, 1912. Prior to the 
act of June 25, 1910, amending, among other things, section 47a of 
the Bankruptcy Act, an unfiled conditional bill of sale was valid as 
against a trustée in bankruptcy, and in New York (section 62, Per- 
sonal Property L,aw ; Consol. Laws, c. 41), an unfiled conditional sale 
contract accompanied by delivery of the goods, is void only as against 
"subséquent purchasers, pledgees and mortgagees in good faith." Holt 
V. Henley, 232 U. S. 637, 34 Sup. Ct. 459, 58 L. Ed. 767; York 
Manufacturing Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. 
Ed. 782; Arctic Machine Co. v. Armstrong County Trust Co., 192 
Fed. 114, 112 C. C. A. 458; Big Four Implement Co. v. Wright, 207 
Fed. 543, 125 C. C. A. 577, 47 L. R. A. (N. S.) 1223 ; Crocker Wheeler 
Co. V. Genesee Récréation Co., 140 App. Div. 726, 125 N. Y. Supp. 
721. As the transaction was prior to the amendment of 1910 and the 
filing was prior to the bankruptcy in 1912, the contract of conditional 
sale was valid as against the trustée, and the claimant is therefore 
entitled to a return of the chattels, which, in this proceeding, are rep- 
resented by the earmarked proceeds. 

We thiiik the order of the District Court was erroneous, and it is 
reversed. 
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In re BLBYEB. 

(Orcalt Court of Appeals, Second Circuit June S, 1914.) 

No. 266. 

Bankbuptct (§ 407*)— DiscHABGE— Objeomow— "Faibb Statbmbki"— Bob- 

KOWING MONET. 

Where a bankrupt, by false représentations as to the solvency ol' a cor- 
poration of which lie was président, obtalned $15,000 from a bank on 
notes of a corporation Indorsed by the bankrupt, a large part of tbe 
mouey having been obtained for tbe bankrupt's indivldual use, such "false 
statement" was suffielent to prevent his discbarge, wlthln Bankr. Act 
Ouiy 1, 1898, § 14b (3), as added by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797, 
"'K' flmended by Act June 25, 1910, c. 412, § 6, 36 Stsrt. 839 (U. S. Comp. 
St. Supp. 1911, p. 1490) providing for the déniai of a discharge oï a Bânt- 
rupt if he bas obtainod money on a materially false statement in writing. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §| T29-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.* 

For other définitions, see Words and Phrases, vol. 3, p. 2670.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

On appeal from an order of the District Court for the Southern Dis- 
trict of New York (210 Fed. 391) overruling the exceptions filed to 
the spécifications of objection by the First National Bank of Easton, 
Pa., to the bankrupt's discharge. 

Léo Oppenheimer, of New York City, for bankrupt. 
Parker & Aaron and Charles A. Baker, both of New York City, for 
objecting creditor. 

Before COXE and ROGERS, Circuit Judges, and HAND, District 
Judge. 

COXE, Circuit Judge. Thé concrète question hère is whether the 
false written statement as to the property of a corporation of which 
the bankrupt was président, made to a bank for the purpose of obtain- 
ing money, is within the statute (section 14b (3) of the Bankruptcy 
Act) which refuses a discharge to a bankrupt if he has obtained money 
upon a materially false statement in writing. 

In the présent case the exceptions to the spécifications of the bank 
in opposition to the discharge constitute, in effect, a demurrer and ail 
the allégations of the bank's objection must, therefore, be taken as 
established. It appears that by the représentations made by him as to 
the solvency of the corporation of which he was président, the bank- 
rupt obtained $15,0CX) from the bank upon three notes of the corpora- 
tion indorsed by him. It is also admitted by the demurrer that "a large 
part of the said money was obtained by said bankrupt for his own in- 
dividual use." He has made a false statement, on the strength of which 
he obtained money from the bank, ostensibly in the name of his cor- 
poration, but in reality, as it appears, a large part thereof was for his 
Personal use and benefit. Does the fact that he acted in his repré- 
sentative capacity prevent his fraudulent statements, by means of 

*For other cases see aame toplc & i nombeb lu Dec. St Am. Digs. 1907 to date, & Rep'r Indexes 
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whicti he obtained money for his own use, from being considered as a 
bar to his discharge? 

We are inclined to think his fraud is within the mischief of the stat- 
ute and, although no case cited is directly in point, that the facts bring 
it within the doctrine of In re Dresser (D. C.) 144 Fed. 318, and In re 
Aldrich (D. C.) 168 Fed. 93. If the bankrupt had asked for an in- 
dividual loan and had represented that he was président of — and there- 
fore a stockholder in — a certain corporation, which had assets in ex- 
cess of its liabilities to the extent of $100,000, and had obtained the 
loan for his own use, there can be no doubt that the discharge would 
be refused if it were shown that his statement was false. But in prin- 
ciple the two cases are alike. In both the bankrupt obtains money by 
false statements. It is the policy of the law to refuse such a person a 
discharge. It is not the form of the fraud which the law looks to, but 
to the intent and object to be attained. Where it clearly appears that 
the bankrupt has obtained personal pecuniary benefit from false state- 
ments, whether regarding his own property or the property of some 
one else, he does that which prevents him from securing a discharge. 

The order of the District Court is affirmed. 



KENNEDY v. CRANE et aL 

(Circuit Court of Appeals, Second Circuit. April 7, 1914.) 

No. 53. 

Salvage (§§ 26, 34*) — Recoveby undee Contbact — Vessel Fbozen iw. 

A tug owner, who contracted to move a loaded barge, which was frozen 
in the ice, to a place of safety, held entitled to recover for delay and In- 
jury to the tugs caused by floating Ice, but to Interest on the damages 
awarded only from the date of ftling the Ubel. 

[Ed. Note.— For other cases, see Salvage, Cent. Dlg. §§ 57-64, 68, 80-84 ; 
Dec. Dlg. §§ 26, 34.» 

Awards in fédéral courts, see note to The Lamington, 30 0. C. A. 280.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from the District Court of the United States for the 
Southern District of New York to review a decree awarding to the 
libelant the sum of $1,054.49, including interest, and $80.47 costs 
amounting in the aggregate to $1,134.95. 

Peter S. Carter, of New York City, for appellants. 
W. J. Martin, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The libel was filed to recover for salvage, 
towage and repairs. The court awarded the libelant $1,054 for tow- 
ing and for saving the barge Jupiter, chartered to the respondents, 
which, with a cargo of pyrites cinders, was frozen in at the Métal 
Works dock in the Hackensack river. The tugs Mary Ann and Emma 

•For otber cases see same topic & i nvmbbb 1d Dec. A Am. DifiB. 1907 to date, & Rep'r Indexes 
215 F.— 57 
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J. Kennedy were employed to do the towing from the dock to New- 
town creek and had proceeded to a point in Newark Bay between the 
Lehigh Valley and Jersey Central railroad bridges when the flotilla 
encountered a gale of wind. This was about February 1, 1908. The 
gale dislodged the shore ice and drove it against the tugs and tow, 
completely surrounding them and dragging them to the shallow water 
on the easterly side of the bay where the Jupiter was held fast in the 
ice. The tugs, together with another chartered by the libelant, con- 
tinued in an effort to get the barge to a place of saf ety. On Febru- 
ary 4th the Mary Ann broke her shaft. On account of severe weather 
and a change of wind the work was discontinued till February 16th, 
when, after working three days, the Jupiter with her cargo was res- 
cued and was towed to her destination. When held in the ice pack 
the barge was in a perilous position and in getting her off the tugs 
suffered considérable damage and were also in positions from which 
great danger might resuit. 

This was not a usual towage contract; there was danger from the 
ice and the owner of the tugs realizing this, expressly stipulated that 
if the Ijoats were caught in the ice he would expect to be reimbursed 
for the extra risk and for such damages as they might suffer. The 
questions were of fact and the judge's findings, upon controverted tes- 
timony, should not be disturbed by this court. We do not think the 
libelant is entitled to interest except from July 31, 1911, this being the 
date when the libel was filed and the date from which the respondents 
admit the interest should run. 

The decree is amended by the déduction of the excess of interest and 
as so amended is aiïirmed with costs. 
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In re LEAVITT & GRANT. 

(Circuit Court of Appeals, Second Circuit. May 19, 1914.) 

Nos. 279 and 262. 

1. Ban'îiptcy (§ 481*) — CosTS on Pétition for Review — Supervision Fee. 

A pétition to revise In a bankruptcy proceedlng Is the équivalent of an 
nppeal, for the purposes o£ Aet Feb. 13, 1911, c. 47, 36 Stat. 901 (U. S. 
Comp. St. Supp. 1911, p. 275) , which abolishes the clerk's supervision fee 
where a final order or decree is sought to be revlewed by the Circuit 
Court of Appeals on writ oî errer or appeal, and where the order sought 
to be revised Is a final order the statute applles. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 886; Dec. 
Dlg. § 481.» 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9.] 

2. Bankbuptot (§ 481*) — "Final Decree." 

An order in a so-called omnibus proceeding In bankruptcy, directlng 
the distribution of the proeeeds of sale of certain securltles, Is a final or- 
der, and so Is a "final decree" wlthln Act Feb. 13, 1911, c. 47, 36 Stat. 
901 (U. S. Comp. St. Supp. 19H, p. 275), which abolishes the clerk's super- 

•For other cases see same tapie & § nvmbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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vision fee where a final- order or decree is Bought to be revlewed by the 
Circuit Court o( Appeals. 

[Ed. Note. — For otUer cases, see Bankruptcy, Cent. Dlg. { 8S6; Dec. 
Dig. § 481.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2774-2T98; 
vol. 8, p. 7663.] 

Pétitions to Revise Orders of the District Court of the United States 
for the Eastern and Southern Districts of New York. 

In the matter of the Burr Manufacturing Company, bankrupt, and 
of Leavitt & Grant, bankrupts. On pétitions to revise orders of Dis- 
trict Court. Reversed. 

See, also, 209 Fed. 138. 

Franklin Taylor, of New York City Qoseph J. Zeiger, of New York 
City, of counsel), for petitioner. 

Henry A. Blumenthal, of New York City, for trustée. 

Before COXE and ROGERS. Circuit Judges, and HAND. District 
Judge. 

PER CURIAM. [1] We think the motions in thèse cases should be 
granted. The décision of the Suprême Court in Rainey v. Grâce, 231 
U. S. 703, 34 Sup. Ct. 242, 58 L. Ed. 445, holds that where a final 
judgment or decree is sought to be reviewed by writ of error or appeal, 
the Act of February 13, 1911, abolishes the supervision fee. 

[2] In the Matter of Leavitt & Grant, the order sought to be re- 
viewed was an order in a so-called omnibus proceeding in bankruptcy 
directing the distribution of the proceeds of sale of certain securities 
among certain claimants. It was a final order, and so was a final de- 
cree within the meaning of the statute. As the review was by appeal, 
the case comes within the statute and the décision of the Suprême 
Court. 

In the Matter of Burr Manufacturing Company, the review was by 
pétition to revise under section 24b of the Bankruptcy Act of July 1 
1898 (30 Stat. 553, c. 541 [U. S. Comp. St. 1901, p. 3432]), and al- 
though the statute of 1911 only mentions reviews by writ of error or 
appeal, we think a pétition to revise is the équivalent of an appeal foi 
the purposes of this statute. The review was of an order confirming a 
resale of property in bankruptcy. Such an order is a final order for 
the purposes of appeal, and so the case comes within the provisions of 
the statute and the décision of the Suprême Court. The fact that the 
petitioner asked the court at the same time and on the same record to 
review a preliminary order setting aside a previous sale and directing a 
resale does not take the case out of the statute. 

As the supervision fées are still in the clerk's possession and hâve 
not been accounted for to the government, they should be returned. 

•For other cases see Bame toplo & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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THE WM. B. GLADWISH. 

(Circuit Court of Appeals, Second Circuit Aprll 7, 1914.) 

No. 234. 

SHippiwa (§ 209*)— Peoceedings fob Limitation oï Liabilitt — Oosts. 

A vessel owner, whose pétition for limitation of llabillty was granted, 
and who gave a stipulation for release of the vessel, on her exonération 
from Uability on account of the claim against ber, Is not entitled to r»- 
cover the amount pald as premiums on the stipulation. 

[Ed. Note. — For other cases, see Shipplng, Cent I>lg. S§ 646-655, 659, 
661, 662 ; Dec. Dig. § 209.* 

Limitation of owner's llabillty, see note to The Longfellow, 45 0. O. 
A. 387.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree of the District Court for the Southern 
District of New York disallowing the claim of the petitioner for $360 
premiums paid upon the stipulation filed by him. Affirmed. 

De Lagnel Berier and James J. Macklin, both of New York City, 
for appellant. " 

Norman B. Beecher, Chauncey I. Clark, and Horace L,. Cheyney, ail 
of New York City, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The Pennsylvania Railroad Company and 
the Logan Coal Company asserted a cause of action against the steam- 
tug Gladwish for the loss of a barge and her cargo of coal near Watch 
Hill, R. I., while in tow of the tug. 

The tug denied ail liability and also sought to limit her liability. This 
the District Court permitted her to do and she was surrendered but 
subsequently gave bonds upon which her owner paid a premium of $90 
per year for four years, amounting to $360, and she was released to 
her owner. The final resuit of the litigation was a complète exonéra- 
tion of the Gladwish from blâme. The court allowed the Gladwish the 
fuU costs of the litigation, but refused to allow the $360 paid by her 
owner for her release. We think the court was right. The Gladwish, 
196 Fed. 491, 116 C. C. A. 185. The limitation of liability was al- 
lowed in the interests of the Gladwish. She alone profited by this 
proceeding which was ex parte. The owners of the barge and her 
cargo did not contest the right to limit the liability of the tug. It 
would hâve been entirely satisfactory to them to hâve placed her in 
the hands of a trustée. But her owners evidently thought that they 
should hâve the use of the tug during the litigation and so, solely for 
their benefit, she was released and bonds substituted. The owner 
has had the use of the tug and probably has made the $360 many times 
over during the four years of litigation. It does not seem to us that 
the appellees should pay the expenses incident to a release which was 

•For otber cases see same topic & S numbeb tn Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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entirely in the înterests of the tug owner and by which, presumably, 
he profited pecuniarily. 

This conclusion is in accord with our décision in the W. A. Sher- 
man, 167 Fed. 976, 93 C. C. A. 228. 

The decree is affirmed. 



In re LEAVITT & GRANT. 

(Circuit Court of Appeals, Second Circuit Junc 2, 1014.) 

No. 262. 

Bankeuptct (§ 155*) — Bbokebs — Wbongful Oonvebsiok of SECUEnras — 

KlGHTS OF OWNEBS. 

Bankrupts, wlio were brokers, wrongfully pledged seeurlties owned by 
customers as collatéral for a loan' in their bank, At the time of the 
bankruptcy they had a gênerai deposit of $12,000 to thelr crédit in their 
aceount, which the bank, as authorized, applied on their notes, and also 
sold the collatéral, which produced a surplus. Held, that the owners of 
the securities were subrogated to the rights of the bank in the deposit, 
and were entitled to the $12,000 as against the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 155.*] 

Pétitions to Revise and Appeals from Order of the District Court 
of the United States for the Southern District of New York. 

In the matter of Leavitt & Grant, bankrupts. WilHam Marley and 
seven other claimants of a fund in the hands of the trustée appeal 
from and pétition to revise an order of the District Court. Reversed, 

E. Bromberger, C. T. Payne, B. L. Peck, Franklin Taylor, and E. 
Vandewater, ail of New York City, for petitioners. 

L. W. Wright and H. M. Stevenson, both of New York City, for 
respondent. 

Before COXE, Circuit Judge, and HAND and MAYER, District 
Judges. 

HAND, District Judge. In this case the brokers wrongfully pledged 
securities belonging to their customers as collatéral for a loan in their 
bank. It so happened on the day of the failure that their deposit in the 
bank amounted to some $12,000. Upon the failure, the bank, in accord- 
ance with a collatéral note to that effect, as well as with their right at 
law, applied the deposit upon the note and sold the securities. The 
question is whether in marshaling the balance the trustée may withdraw 
the amount of the deposit or not. It seems to us that the case is only 
another illustration of the familiar doctrine of subrogation. Hère the 
customers' goods became security, involuntarily, for a loan of the bank- 
rupts. Their goods were sold, and the proceeds paid the loan ; being 
by this subrogated, they may insist upon the position of the original 
creditor, with ail his rights either to securities (Guild v. Butler, 127 
Mass. 386) or to set-off (St. Croix Timber Co. v. Joseph, 142 Wis. 55, 
124 N. W. 1049; Bechervaise v. Lewis, L. R. 7 C. P. 372). When 
Leavitt & Grant made the deposit, they subjected it to the right of set- 
oflf under the terms of the note. This was an express pledge, though 

*For ather cases see same toplc & S mumbsb In Dec. & Am. Dlgs. ISOT to date, & Rep'r Indexée 
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it need not hâve been express, for the law créâtes it independently of 
the words of the parties.. 

As to the daim of Masters, it cannot be allowed. The rule in Gor- 
man v. Littlefield, 229 U. S. 19, 33 Sup. Ct. 690, 57 L. Ed. 1047, dé- 
pends upon the fact that a broker bougfit back stock of similar charac- 
ter and kept it in his vaults. It is not to be supposed that the mère fact 
of replenishing a bank account was done with the intent of making up 
the deficiency. The différence, between buying spécifie stock and get- 
ting cash is obvious. 

The order is reversed, and fund will be distributed to the claimants, 
who can ail be paid in full. Costs to the claimants in this court only. 



OHIO VARNISH CO. v. GLIDDEN VAKNISH CO, 

(Circuit Court of Appeals, Sixth Circuit July 25, 1914.) 

No. 2458. 

Patents (§ 328*) — Invention — Wood Graining. 

The Clapp patents, No. 839,363, for a process of wood gralning, and No. 
909,8*7, for a graining conipound used in such process, whlch is of a con- 
stant color, the ultimate color of the flnished work being obtained by the 
application over the compound of différent eolored varnishes, if not strictly 
anticipa ted, do not disclose patentable invention, in view of the prior art, 
and are invalid. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; Wm. L. Day, Judge. 

Suit in equity by the Ohio Varnish Company against the Glidden 
Varnish Company. Decree for défendant (211 Fed. 676), and com- 
plainant appeals. Affirmed. 

Albert H. Bâtes, of Cleveland, Ohio, and Robert H. Parkinson, of 
Chicago, 111., for appellant. 

James R. Offield and Charles K. Offield, both of Chicago, 111., for 
appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This suit was brought by the Ohio 
Varnish Company against the Glidden Varnish Company, for the in- 
fringement of patent No. 839,363, issued December 25, 1906, upon the 
application of F. M. Clapp, for a process of wood graining, and upon 
patent No. 909,847, issued January 12, 1909, upon a divisional applica- 
tion by F. M. Clapp, in connection with the process patent and for the 
graining compound used in the process. The nature of the claims suf- 
ficiently appears by claim 3 of the process patent and by claim 2 of the 
product patent, which are as f oUows : 

"3. The process of produeing surfaces in imitation of différent grained 
Woods, consisting in applying a graining compound constant for varions woods 
and applying over this a varnish havlng a color selected aceording to the wood 
to be imitated. 

"2. The composition of matter already mixed for graining consisting of sub- 
Btantially equal parts of raw slenna and whlting ground in water to make a 

•For «tbcr casaa see same toplo & i nttmbbs in Dm. & Am. Digs. 1907 to date, & Rep'r Indexes 
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thln paste and tàinned wlth alcohol in colorless form tû make the proper coa- 
slstency." 

The process of "graining" a wooden surface so as to imitate the nat- 
ural grain of the wood, and as practiced for many years, consisted, 
usually, of three steps : First. The wood was painted the color approx- 
imating the desired gênerai tone of the finished article; this step, 
however, might sometimes be omitted. Second. Upon this painted 
surface was applied an adhesive, plastic mixture called the graining 
compound. This was composed of an absorptive body, like whiting, 
pigment to give color, and an evaporating vehicle, like alcohol, or liq- 
uids containing alcohol. This compound was then "wiped" and "comb- 
ed" to imitate the grain of the wood. Third, the surface so created 
was varnished. Among the défenses urged against both patents is 
complète anticipation by common use of both process and product by 
professional grainers the country over; and, obviously, the inquiry in- 
to this défense involves the narrower question whether, if Clapp did 
accomplish anything that was not wholly anticipated, there was any 
invention in what he did. 

It is not clear that merely using the well-known colored varnishes 
upon a noncolored base, instead of coloring the base and using a clear 
varnish, was, when done for the first time, more than the skill of a com- 
pétent workman ; but, however that may be, it is clear enough that any 
inventive merit in Clapp's process must be found in his use of a colored 
varnish upon a colorless or "constant color" graining compound. 
Nothing else is seriously claimed to be new. 

If there is any novelty in the product patent beyond the thoughts ex- 
pressed by "alreadymixed" and by "colorless," it consisted in grinding 
the materials in water instead of in oil, — a method long common when a 
"water color" or "distemper color" was desired. In accomplishing wood 
color imitation, it doubtless had been the usual practice for the grainer, 
mixing his graining compound, as he did, at the time of use, to put in, 
according to his judgment, pigments best suitable to reproduce the de- 
sired wood colors, and then to cover this with a transparent, colorless 
varnish. This sélection and mixing of colors required professional 
skill. Clapp claims to hâve discovered that the same or similar results 
could be had by carrying the color in the varnish only and making the 
graining compound either "colorless" or, more accurately, "of a con- 
stant color." In this way, the graining compound could be sold ready 
for use, and could be applied by one of no skill in mixing colors. À 
very large business undoubtedly grew up on the basis of this idea. 
People were taught that they could do their own graining work, and a 
graining set put out by the Oliio Varnish Company, consisting of a can 
of the compound, brushes and combs, and a can of varnish of selected 
color, was sold in immense* quantifies. 

Défendant produced 12 witnesses from différent parts of the coun- 
try, ail life-long grainers, some of them rather ordinary workmen and 
some of large expérience and skill, who testified regarding the supposed 
anticipation. Several of them testified to using practically the exact 
process and product from S to 25 years before Clapp's application. 
Complainant attacks the credibility of two or three of thèse witnesses. 
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and points out that each of the others is not corroborated. We do not 
find it necessary to décide whether a case of anticipation is made eut 
under the strict rules of proof which properly prevail on that subject. 
We think it does appear, and beyond a reasonable doubt, that it was a 
well-known expédient in the graining art, and one not uncommonly 
used, to çmploy a graining compound of a "constant color" for several 
différent desired color results, and then to get the selected color or 
shade of color by using a colored varnish ; colored varnishes being 
thoroughiy common. For example, the same graining compound — 
that is, one of the lightest shade in the séries — was used as a basis for 
imitating oak or ash or chestnut or woods of a similar tone, and then 
the desired finish, ranging f rom very light to very dark, was obtained 
by putting more or less umber or other darkening color in the varnish. 
So, also, différent shades or varieties of mahogany were imitated by 
using a very light red graining compound, whereupon varying the col- 
or of the varnish would produce a light or médium or dark mahogany. 
In either of thèse cases, we hâve a measurably "constant color" for 
the graining compound and, used in connection therewith, a colored 
varnish for varying the ultimate color. There is as much différence in 
gênerai appearance between a light and a dark mahogany or a light , 
and a dark oak as between many other woods of différent names ; and 
we see no inventive novelty in the thought that this well-known meth- 
od could be applied to producing différent colored woods of différent 
names as well as différent colored woods of the same name. We re- 
gard what Clapp did, giving him the benefit of every doubt, as that ad- 
vance in degree which is not patentable (Ansonia v. Electrical Co., 144 
U. S. 11, 12 Sup. Ct. 601, 36 L. Ed. 327; Bullock v. General Co. [C. 
C. A. 6] 149 Fed. 409, 419, 79 C. C. A. 229; Macomber, §§ 599, 654), 
rather than as that distinct step forward which, though short, involves 
invention (Diamond Co. v. Consolidated Co., 220 U. S. 428, 31 Sup. 
Ct. 444. 55 L. Ed. 527; Morgan Co. v. Alliance Co. [C. C. A. 6] 176 
Fed. 100, 109, 100 C. C. A. 30). 

The large commercial acceptance of the patented product and the 
corresponding practice of the process are strongly urged as demon- 
strating that invention was présent. We think thèse results are prop- 
erly to be credited rather to the f act that Clapp either created or met, 
or both, a popular demand for something "ready to use." It is quite 
obvions, however, that invention cannot be found in providing, mixed 
and ready for use, a painting or similar material which is the same thing 
that skilled workmen had been accustomed to prépare as they used it. 

Our conclusion on this point makes it unnecessary to consider other 
phases of the case. 

The decrec below is affirmed, with costs. 
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FOWLBR & WOLFE MFG. CO. T. McCRUM-HOWBLL OO. 

(Circuit Court of Appeals, Second Circuit. Aprll 7, 1914.) 

No. 45. 

1. Patents (§ 167*) — Constetjction — Refeeence to SpEomoATioir. 

The claimsflx the extent of the protection furnished by a patent, but 
the spécification may be referred to for tlie purpose of limltlng, thongh 
not of expanding, a clalm. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. { 243; Dec. DIg. f 
167.*] 

2- Patents (§ 328*) — Validitt and Infringement — Radiatob. 

The Fowler patent, No. 609,800, for a radiator, claims 1 and 2, whlch 
describe a section of wall radiator capable of being multiplled to any 
extent and In either direction, whlle of narrow scope as llmited by the 
spécification, are not anticlpated and valid. Claims 3 and 4 are vold 
for lack of invention. Claims 1 and 2, also, held Infrlnged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 202 Fed. 964. 

Thls wîis a biU in eqnity flled in the United States District Court for the 
Southern District of New York by the Fowler & Wolfe Manufacturlng Com- 
pany against the McCrum-Howell Company for an injunction, damages, and 
an accounting for the iufringement of letters patent No. 609,800, issued Au- 
gust 30, 1898, to Arthur H. Fowler, of whom the complalnant was the assignée 
for an improvement in radiators. 

The court below dismissed the bill on the ground that the patent was In- 
valid for the want of patentable novelty and invention. Whereupon com- 
plalnant petitloned for an order allowlng an appeal to this court which péti- 
tion was granted. 

The complalnant Is a Pennsylvanla corporation and the défendant a cor- 
poration organized under the laws of the state of Connecticut. 

The complainant's patent relates to a "wall radiator," by whlch Is meant a 
radiator designed and adapted by Its construction to be supported flat 
against the wall, and composed of units capable of being connected together 
to extend the area of the radiating surface to any extent, longitudinally or 
vertically over the surface of the wall. 

As the unlts whlch are coupled together lie In the same plane, the entlre 
radiator bas no greater thlckness than that of any of Its units, whlle the area 
of the radiating surface may be extended longitudinally or vertically to any 
extent deslred, and may assume almost any irregular outline to* fit about 
doors or Windows or to follow Irregularities in the surface of the walls; in 
gome cases the sections are coupled together to cover a length of flfty feet or 
more. 

Claims 1 and 2 relate to the spécifie construction of the unlts whlch are 
coupled together to form the complète radiator or variable area ; and this 
construction Is designed to afford a maximum radiating surface and to give 
the greatest possible efllclency for a cast iron tabular radiator, both as to in- 
ternai circulation of steam or hot water and external circulation of air, 
whether a unit is used alone or In combinatlon wlth other unlts. 

As a matter of fact the unit sections are rarely used slngly. The great ad- 
vantage of the Invention Is sald to lie In the ablUty to extend the radiating 
surface over the wall Indeflnltely in any direction by the coupllng together 
of small units. 

Each unit or section Is a casting composed of a multlplldty of communlcat- 
Ing tubes, and consista of large outer tubes communicatlng wlth one anotner 
at the corners, one or more large Intermedlate cross-tubes between the op- 
posite outer tubes, and a séries of smaller Connecting tubes between the cross- 
tuhns and outer tubes. 

* "Il . — li n . I !■■ Il .^iiiii I ■ .1111 I I. I II II ■ nu i— III i w — ^— . iiii ■!! Il ■■■ m i., ,^ 

*For otlitr cems m» mid* tople A i numbhb in Dm. * Am. Dlss. 1907 to data, A R«p'r XndtsM 
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Clalms 1 and 2 are as follows: 

"1. A radiator section eomposed of a unltary hoUow castJng, conslstlng of 
four outer tubes communlcating wlth one another at the corners, one or more 
intermediate cross-tubes between opposite outer tubes, and a séries of Con- 
necting tubes between each intermediate cross-tube and tbe opposite outer 
tube or adjacent Intermediate cross-tube. 

"2. A radiator section eomposed of a unitary hollow castlng, consisting of a 
tubular structure embracing outer tubes communicatlng with one anotber at 
the corners, one or more cross-tubes between the outer tubes, and a séries of 
Connecting tubes between said cross-tubes and the adjacent outer tubes." 

Clalm 1 calls for a quadrilatéral structure ; there must be four outer tubes 
communlcating with one another at the corners ; there may be one or more 
intermediate cross-tubes between opposite outer tubes, which may extend be- 
tween either pair of outer tubes, and a séries of Connecting tubes extendlng 
from the cross-tubes to the adjacent outer tubes, and, when two or more 
cross-tubes are used, between adjacent cross-tubes. The particular section 
shown in the drawings, by way of illustration, is a rectangular quadrilatéral 
eomposed of four outer tubes B B' and G G', of whlch the pair of opposite 
tubes B B' are longer than the other pair O G', so tliat the section Is longer 
on one axis than on the other. There are two cross-tubes B E which extend 
between the pair of longer outer tubes B B' and are therefore parallel with 
the shorter outer tubes C G' ; and fînally there Is a séries of Connecting tubes 
D which extend between the cross-tubes E E and tlie opposite outer tubes 
G C, and also between the adjacent tubes E E. 

This Is shown in the folio wing PIg. A: 

The substance of clalm 1 Is embodled 
I I ■ ' ■< I just as fully, when there is one cross- 

L y- — jf ^iiniiriimi^ ' lu mu, J tube E, with the Connecting tubes D 

T I > ,; i ] l 1 extendlng between it and the outer 

I " V ■' ' ' ! * . ^ >- '' tubes OC"; as shown lu the follow- 

-* w «'- Il X , ^ r~f— — 'i r jj,g j,jg_ g. 

It is also embodied in a section in 
which the cross-tube or tubes E extend 
between the pair of shorter outer tubes 
C G', and parallel with the longer 
outer tubes B B', and the séries of 
Connecting tubes D extend between the 
■ ■ cross-tube and the opposite outer tubes 

^ iiiiLjjun- -[J ij.^^. I ^ ^'' ^^ shown in the following Fig. C : 

'r l'"'"^'"* — 'It'" r tf'^^ iiMiiiÉy J Claim 2 dlffers from clalm 1 par- 

ticularly In the respect that it Is not 
limlted to a quadrilatéral form. While 
it Includes ail of the forms shown 
above, it would also include a trlangu- 
lar section, having three outer tubes. 

Claims 3 and 4 refer to means 
whereby the radiator sections are 
adapted to be connected with otlier 
sections In the same plane, so that the 
structure may be extended both trans- 
versely and longitudlnally. 

Claim 3 relates to a single section, 
which is made up of a multiplicity of 
communlcating tubes, and provided at 
the corners with openings in the plane 
of the section arranged at rlght angles, 
one to the other. 

Claim 3 is as follows: 

"A radiator section eomposed of a 
flat hollow casting, made up of a mul- 
tiplicity of communlcating tubes, and 
provided at the corners with openings in the plane of the section, arranged at 
right angles one to the other, whereby said section may be coupled with otlier 
sections to eitend the radiator, both longitudlnally and ïransversely." 
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Claim 4 recites, In addition to the éléments of clalm 3, the comblnatlon 
wlth similar sections, coupled with said section, through the openings referred 
to in elaim 3, and respectively located in a longitudinal and transverse direc- 
tion witli référence to said section. 

Claim 4 is the same as claim 3, with the addition as follows: 
"in combination with similar sections, coupled wlth said section, at said open- 
ings, and respectively located in a longitudinal and transverse direction with 
référence to said section." 

Defendant'a Radiator in ThU Suit. 



/^^ 




Emile Schultze, of New York City, and Ernest Howard Hunter, of 
Philadelphia, Pa., for appellant. 

D. Walter Brown, of New York City, and Henry V. Brown, for ap- 
pellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question in this case brings before the court the validity of complain- 
ant's patent, and, if the patent is valid, then the question of the de- 
fendant's infringement. 

It is the complainant's contention that the patentée gave to the world: 
the first wall radiator composed of units capable of being connected to- 
gether to extend the area of radiating surface over a wall. The com- 
plainant insists that there is a substantial and effective différence be- 
tween a floor radiator and a wall radiator, and that the features of 
construction and proportions of parts which render the patent in suit 
peculiarly effective, are patentable features and entitled to protection 
as such. 

A radiator is described as : 

"A device for delivering the beat, steam or hot water admltted to Its in- 
terior to the air of the room or eompartment which it is desired to heat." 

It is the function of a radiator to transmit the heat, which is sup- 
plied by the heating médium (steam or hot water) to the objects which 
are outside. It is the outside surface of the radiator which transmits 
the heat by contact with the air. 

The art of warming buildings by radiators, located in rooms to be 
warmed, and connected by pipes with steam and hot water boilers, has 
been known to some extent for many years. In Hood's Treatise on 
Warming Buildings, published in London in 1855, mention is made ot 
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the fact that Count Rumford, who llved from 1753 to 1814, made im» 
provements in steam heating apparatus. 

The appellant complains that the court below erred in holding that 
claims 1 and 2 were not restricted by the spécification and' drawings 
of the patent in respect to the relative sizes of the outer cross, and Con- 
necting tubes, of which the radiator sections are composed. 

The opinion of the court below in respect to this particular matter 
is as follows: 

"There was a prlor suit brought upon this patent agalnst a Ucensee who, 
of course, could not deny the validlty of the patent The Ucensee was deallng 
in a radiator, which was substantially in shape like the radiator described in 
the complainant's patent, except that its various Connecting tubes were sub- 
stantially of about the same size. In that case, Judge Bufflngton originally 
held on a motion for a preliminary injunction, that the defendant's radiator 
was substantially the same as the complainant's radiator, but upon final hear- 
ing he held that, in view of the prior art, the complainant's invention was a 
very narrow one, and that the claims must be Interpreted In the light of the 
spécifications and drawings, which stated and showed that the top and bot- 
tom tubes were larger than the cross-tubes, and that the cross-tubes were 
larger than the small Intermediate cross-tubes, and held that as the defend- 
ant's radiator was not so constructed it did not infringe. Some of the wit- 
nesses for the complainant in the case at bar lay stress on the fact that, as 
Bhown in the drawings and described in the spécifications, the outside tubes 
are larger than any of the intermediate tubes, and the intermediate cross- 
tubes are larger than the tubes between the cross-tubes, and clalm that such 
a construction Is important In aid of the rapid diffusion of steam throughout 
ail parts of the radiator, and the effective expulsion of air and water from 
the radiator. But the answer to ail thèse assumptions based upon the dif- 
férent sizes of the tubes shown in the drawings and described in the spécifica- 
tions is that no claim is made in the patent of any invention in those respects. 
The first and second claims in the patent apply to a unitary hollow casting con- 
sisting of tubes, and if the claims are good they give a monopoly of the use 
of such a unitary structure with tubes of any size. The fact that the spécifi- 
cations describe a structure with tubes of différent sizes, is, of course, imma- 
terial. An Invention described in spécifications, but not clalmed, is not pro- 
tected by a patent. As the first two claims are drawn, In my opinion, they 
are anticipated by the patents cited and by the condition of the prior art." 

We cannot agrée with the court in the construction placed on claims 
1 and 2. In his spécification Fowler set forth as his substantial ad- 
vance in the art the fact that the cross-tubes of his radiator are of 
larger size than the Connecting tubes, which run at right angles. In 
our opinion it is clear that thèse relative sizes are not mère preferential 
or illustrative constructions, but that they are the particular features 
which characterize the invention and are embodied in the claims in con- 
troversy. The patentée states in his spécification : 

"The sections are preferably two longitudinal top and bottom tubes B B', 
united by two end tubes C, which are connected by a séries of smaller 
longitudinal tubes D. I prefer to employ intermediate cross-tubes B Connect- 
ing the tubes B B' and havlng the longitudinal tubes D Connecting with them. 
In the construction shown there are two of thèse large intermediate cross- 
tubes E located between the end tubes G and dlviding the small longitudinal 
tubes D Into three sets or séries. The small longitudinal tubes D are located 
at sufliclent distance apart to form Intermediate openings or spaces for the 
circulation of air between them. Each section thus constructed Is composed 
of a séries of communicatlng tubes, forming a unitary rèctangular hollow 
frame." 
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We think that the word "preferably" refers to the rectangfular shape 
and not to the relatively "large intermediate cross-tubes" and the 
"small longitudinal" or Connecting tubes. In this we find ourselves 
fully in accord with the position taken by the court in the Third Cir- 
cuit, and we agrée in thinking that the very f act that the two sets of 
intermediate tubes are called in the claims, one "cross-tubes" and in 
the other "connecting tubes," shows a purpose to differentiate them, 
and that the only ground of differentiation is found in the figures and 
spécification in which latter the cross-tubes are described as "large 
intermediate tubes," and the connecting tubes as "small longitudinal 
tubes." See Fowler & Wolfe Mfg. Co. v. National Radiator Co., 172 
Fed. 661, 663, 97 ce. A. 187. 

There will be found in the spécification that the patentée repeatedly 
States that the horizontal tubes B B' C C are large and the séries of 
longitudinal tubes D are small. He also states that as tubes of the 
size of the small tubes D are liable to off er considérable friction to the 
steam or water traversing them, he prefers to shorten their length by 
the interposition of the intermediate transverse tubes B. But the state- 
ment in the spécification which reads "I prefer to construct the section 
A with the tubes arranged in the manner described," refers, as we 
understand it, to a section which is longer horizontally than vertically. 

[ 1 ] We cannot understand why the court below should hâve reached 
the conclusion that an invention described in the spécification but not 
included in the "claims" cannot be protected by a patent. We regard 
the law as well established that the claims of a patent are to be con- 
strued in the light of the spécification. It is quite true that the claims 
fix the extent of the protection furnished by the patent. McClain v. 
Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800; Sutter v. 
Robinson, 119 U. S. 530, 7 Sup. Ct. 376, 30 L. Ed. 492 ; Burns v. Mey- 
er, 100 U. S. 671, 25 L. Ed. 738. But it is equally true that the spéci- 
fication may be referred to for the purpose of limiting the claim al- 
though not available for expanding it. McClain v. Ortmayer, supra. 
Dey Time-Register Co. v. W. H. Bundy Recording Co. (C. C.) 169 
Fed. 807, 813 (1909). In Howe Machine Co. v. National Needle Co., 
■ 134 U. S. 388, 10 Sup. Ct. 570, 33 L. Ed. 963, Mr. Chief Justice Ful- 
1er, writing the opinion of the court, said : 

"Doubtless a clalm Is to be construed In connection with the explanation 
contalned In the spécification and It may be so drawn as In effect to malie the 
spécification an essentlal part of It; but, slnce the Inventor must partleu- 
larly specify and point ont the part, improvement, or combinatlon which he 
claims as his own invention or dlscovery, the spécification and drawlngs ai-e 
usually looljed at only for the purpose of better understanding the meanlng of 
the clalm, and certalnly not for the purpose of changlng it and mailing It 
différent from what It Is." 

We recognize the fuU force and effect of this statement of the law 
and do not believe that we are goihg contrary to its true mèaning in 
holding that there can be read into the claims in this suit the qualifi- 
cation found in the spécification that the tubes D are smaller than the 
others. By reading this qualification into the claims, they are made 
narrower and not broader. 
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In Duncan v. Stockham, 204 Fed. 781, 123 C. C. A. 133 (1912) the 
court in the Seventh Circuit said : 

"The clalm In suit does not name ail the various means shown In the specl- 
flcations and drawings for connection of the means or éléments named therein 
to malie them operative in the combination ; but we believe the clalm is, 
nevertheless, sufficient for onforceiiient, on référence to the spécifications, it 
is to be interpreted to include snch connections and relations of the several 
means of the combination which are named, as implied therewith to make 
(hem operative, in conformity with the spécifications." 

In Consolidated Relier Mill Co. v. Walker, 138 U. S. 124, 11 Sup. 
Ct. 292, 34 L. Ed. 920 (1890), the Suprême Court declared it saw no 
reason to doubt the correctness of the foUowing statement made by 
the court below : 

"To understand the nature of the invention Intended to be covered by the 
first clalm, resort must be had to the spécification, and we there find that the 
'swlvel boxes' are esseutial to the contemplated greater movement at one end 
of the shaft than at the other, whereby is effected 'the tightening of the belt 
or belts at one side of the machine, without dlsturbing those at the other.' 
This is apparent on the face of the paragraph hereinbefore quoted at length; 
and the expert testimony is direct and convincing, that, to the practlcal work- 
Ing of the described device as a belt tightener, this swivellng feature Is In- 
dispensable. Without the swiveled boxes Gray would not hâve 'independently 
adjustable bearings.' True, those boxes are not expressly mentioned In the 
claim, but we think they are to be regarded as entering therein by necessary 
implication, for the reason just stated, as well as by force of the words 'as 
shovrn.' Moreover, the prior state of the art would limit the claim to the spe- 
îifie organization shown and described." 

So in a number of cases the Suprême Court has sustained the valid- 
ity of a patent which otherwise might hâve been invalid by importing; 
into the claim the particulars of the spécification. See Seymour v. Os- 
borne, 11 Wall. 516, 547, 20 L. Ed. 33 (1870); The Corn Planter Pat- 
ent, 23 Wall. 181, 218, 23 L. Ed. 161 (1874); Westinghouse v. Boyden 
Power Brake Co., 170 U. S. 537, 558, 18 Sup. Ct. 707, 42 h. Ed. 1136. 
(1897) ; Carnegie Steel Co. v. Cambria Iron Co., 185 U. S. 403, 432, 22 
Sup. Ct. 698, 46 L. Ed. 968 (1901). 

[2] The District Judge held that the cross-tubes E in the Fowler 
patent served no other function than that of radiating éléments. In 
this view he agreed with the opinion of the primary examiner in the 
Patent Office. The testimony of the experts does not, however, in our 
opinion, support the conclusion. The professer of expérimental en- 
gineering in Cornell University, who testified that he had studied the 
underlying principles relating to the art of heating and had given spé- 
cial attention to the use and efficiency of radiators, was questioned con- 
cerning the following statements in the spécification in the Fowler 
Patent : 

"The small tubes are perfectly made of an area substantially equal to that 
of a one-inch pipe; but as tubes of that slze are liable to offer considérable 
friction to the steam or water traversing them, I prêter to shorten thelr length. 
by the Interposition of the intermediate transverse tubes E." 

His teçtimony in reply was as f ollows : 

"It is a well-known fact that if the friction Is lessened in the flow of any 
fluid through a pipe, that the forces which act to move the fluid would pro- 



FOWLEB & WOLFE MFG. CO. V, M'cBUM-HOWELL CO. 911 

duce a greater velocity, or, In other words, thereby Increase the clrculaHan. 
Thls statetnent tlien in effect, explaina liow the cross-tubes EE Increase cir- 
culation by reduclng the friction. The increase of circulation tends to re- 
move the air from the radiator, which is usually found in considérable vol- 
umes in both water and steam and which prevents, in a large measure, the at- 
tainment of a uniform température throughout the radiator. The obvions 
effect, then, of the improved circulation, is a uniform température through- 
out every portion of the radiator, and this condition the spécifications indi- 
cate as in a measure due to the transverse or cross-tubes EE." 

Another witness, a graduate of Yale University, who had been for 
several years an assistant examiner in the United States Patent Office 
and was at the time of the trial a mechanical and electrical engineer, 
who was familiar with the subject of radiators and who had had wide 
expérience, having been for ten years associated with one of the prora- 
inent companies engaged in the business of manufacturing and install- 
ing steam heating apparatus for railway cars, was also examined on 
the same subject. His testimony need not be set out at length. It 
suffices to say that it was in entire accord with that of the witness to 
whose testimony we hâve referred. There is nothing in the record 
that we hâve been able to find which contradicts the testimony of thèse 
witnesses. And irrespective of- their testimony we should be inclined 
to the opinion which they hâve expressed. The examiners in chief in 
the Patent Office thought that the cross-tubes had another f unction than 
that of mère radiating éléments and that they possessed spécifie utili- 
ties and were clearly patentable. We think the testimony clearly sus- 
tains the conclusion. The primary functions of the cross-tubes are 
twofold: First, their action on internai circulation in facilitating the 
discharge of air and water of condensation ; and, second, their action 
on external circulation in directing the air currents which pass over 
the radiating surface. They increase the efficiency of the radiating 
unit, not by the mère addition of radiating surface, but by aiding the 
internai circulation of the steam and the external circulation of the air. 

The court below was of the opinion that the first two claims had been 
long anticipated in the prior art. A patentee's claim to an invention 
is anticipated when it appears that another made the invention before 
the date when the patentée made it. And to authorize the allowance 
of a patent it is of course necessary that there should be a substantial 
différence in principle from prior inventions. But nothing can be re- 
garded as an anticipation which is not a fuU and complète disclosure 
of the invention to the public such as will eiiable those skilled in the 
art to make and use it. It is well settled that to amount to anticipa- 
tion, the two things accomplish the same purpose by substantially the 
same means operating in substantially the same way. 

When the Fowler patent was before the court in the Third Circuit 
in Fowler & Wolfe Mfg. Co. v. National Radiator Co., 172 Fed. 661, 
97 C. C. A. 187 (1909), it was not necessary to pass upon the validity 
of the patent. That suit, like this, was for an infringement, but the 
défendant was a licensee in the former suit and under the circumstanc- 
es the validity of the patent was not one which could be properly 
raised. But in the présent suit the validity of the patent is directly 
involved. 
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The District Judge, in holding that the Fowler patent had been an- 
ticipated in the prior art, stated that the first two claims were for a 
structure which was shown substantially in the prior, patents of Reed, 
Safford, Wood, and in the Bundy Pyro wall radiators. And that it 
was also suggested "in the somewhat analogous art of boiler making 
in the boiler used as a radiator in the Exeter Machine Works." 

In the Reed patent, No. 347,127, August 10, 1886, we are unable to 
discover the combination of parts which is found in the patent in suit. 
It is a radiator composed of sections of the loop form, having a central 
vertical tube connected with the outer tube by short hollow bosses. 
One of the defendant's experts found in it an anticipation of claims 
1 and 2 of the Fowler patent. He does not appear to be sustained in 
this conclusion by any other expert on either side. The Reed radiator 
bas three vertical tubes, the middle one appearing to be somewhat lar- 
ger than the other, the latter being about the same size as the header 
tube. But there is nothing in the Reed patent which shows, describes, 
or even suggests the intermediate cross-tubes and the séries of Con- 
necting tubes which we find in the patent in suit ; nor is there revealed 
a structure in which the parts would bave the same functions and oper- 
ate to produce the high efficiency attained in the Fowler patent. There 
is nothing to induce perfect circulation and uniform température as 
in the patent in suit. 

In the Safford patent. No. 355,216, December 28, 1886, we also fail 
to discover the combination of parts which the complainant claims. 
The Safford radiator, like the Fowler and Reed radiators, is composed 
of sections. It consists of a séries of vertical radiating tubes. Thèse 
vertical tubes are four in number and as the spécification states are 
connected between the top and base portions by short horizontal tubes. 
The short horizontal tubes "form braces which strengthen the vertical 
radiating tubes," and also form communications between the séries of 
vertical tubes. There is nothing, as it seems to us, in the Safford spé- 
cification or claims which suggests the group of tubes D in the Fowler 
patent. The Safford patent is for an ordinary form of floor radiator. 
The arrangement is materially différent from that of the Fowler pat- 
ent. In the latter the sections are constructed with large outer or 
peripheral tubes and similar large cross-tubes to serve as the conduct- 
ing and quick distributing means, together with the groups of small 
tubes set into the several panels f ormed by the larger ones and opening 
into the large ones at both ends. 

In the Wood patent. No. 176,915, May 2, 1876, there is not shown a 
radiator having large outer tubes, a large cross-tube and a séries of 
small Connecting tubes. But the tubes are ail of the same size. In the 
Fowler patent the relative dimensions of the tubes, as well as their 
number and arrangement, is essential to enable it to perform its func- 
tions and to accomplish its advantages. The three short connections 
of the Wood radiator are not at ail the équivalent of the séries of 
small Connecting radiating tubes of the Fowler radiator. They are not 
designed for, neither are they capable of performing, the same func- 
tions. Wood States specifically that his radiator is constructed so as 
to allow for the free expansion and contraction of the différent parts 
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of the radiator without impairing the joints. This is not in harmony 
with the idea of Fowler. As we hâve already stated the idea of the 
patent in suit is a construction such as to induce perfect circulation and 
uniform température. A construction of the Fowler radiator needs no 
allowance for the free expansion and contraction of the différent parts» 

In the Bundy Pyro patent the radiator consists of a tubular section 
having headers at the top and bottom connected by a séries of vertical 
tubes. There are solid brace pièces, or bosses, between the vertical 
tubes, but no cross-tubes or connection between them. There are no 
large outer vertical tubes with a cross-tube between opposite outer 
tubes and a séries of Connecting tubes between the cross-tube and the 
outer tubes. Moreover, the crosspieces between the vertical tubes are 
merely solid braces and can bave no effect whatever upon the circula- 
tion. This f act alone is sufficient to show that a fundamental différence 
exists between the Bundy and the Fowler radiators. It is perfectly ob- 
vions that the Bundy radiator does not embody the features of the 
Fowler radiator. 

We pass on to a considération of the Exeter sectional boiler to which 
the court below alluded in its opinion. It is a steam boiler for gener- 
ating steam composed of a séries of cast iron sections. They hâve 
been manufactured under the Brayton patent, No. 53,399 granted in 
1866. It is claimed that some'of thèse boiler sections were used as 
wall radiators and that they embody in ail material respects the con- 
struction described in daims 1 and 2 of complainant's patent. We are, 
however, unable to discover that thèse boiler sections embody the con- 
struction of the claims of the Fowler patent, or that there is anything 
which in the slightest degree suggests the relative dimensions of the 
tubes which are necessary to produce the results attained under the 
latter patent. There are no large outer tubes and large cross-tubes E 
of the Fowler patent with a séries of relatively small Connecting tubes 
D, such as are essential in the Fowler radiator. If we were to attempt 
to consider the central cross portion as the cross-tube of the Fowler 
patent and the vertical portions as the Connecting tubes, we should be 
constrained to abandon the idea by the fact that thèse parts are ail of 
substantially the same dimensions. The functions and efïects of the 
Exeter boiler section when used as a radiator are essentially différent 
from the structure claimed in the patent in suit. In the Exeter section 
the cross-section of the space on the interior of the radiator between the 
vertical tubes was 2% inches by 2"/i8 inches, and the cross-section 
of the space on the interior between the end of the vertical tubes was 
2% by 2% inches. It is manifest that thèse dimensions as well as the 
section itself indicate the absence of the tubular construction which 
characterizes the structure of the patent in suit. The dimensions are 
not such as to induce circulation or to provide an efficient relation be- 
tween heating surface and area. The absence of tubular construction 
in the Exeter section prevents circulation. There would be simply a 
body of steam and possibly air over the water without any marked 
circulation of any character, and certainly none substantially similar to 
the circulation attained in the Fowler patent We are wholly unable 
215 F.— 58 
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to discover that ihe'Exeter boiler in any way affects the novelty of the 
Fowler construction. 

The opinion of the District Judge contains no allusions to the Back- 
us patents and perhaps it is unnecessary for us to allude to them. The 
Backus patents, however, were granted June 29, 1886. Patent No. 
344,512 provides for a device intended for generating steam by the 
heat of gas in a radiator placed in a fire place. Patent No. 344,511 
relates to a combined heating and cooking device. As described in the 
spécifications : 

"The object of the Invention is to provide a household article whlch will 
be valuable as a heating stove, a cooking stove, a boiler and steam radiator, 
and an ornament for a rooxa." 

The radiator of the Backus patent No. 344,512 does not hâve the 
same kind of circulation as the radiator of the patent in suit. And it 
does not hâve the same structure as there are no large cross-tubes Con- 
necting the other tubes. It opérâtes in a différent manner and does not 
produce the same resuit. And what bas been said of No. 344,512 may 
be said also of No. 344,511. The latter does not dififer in type from 
the former It would unduly extend the limits of this opinion for us 
to refer in détail to each of the 23 prior patents to which the attention 
of the court below was invited and which we find fuUy described in 
the record. An examination into thèse varions devices has failed to 
convince us that claims 1 and 2 of the patent in suit are invalid because 
of anything to be f ound in the prior art. 

An examination of the prior art as disclosed in the record has how- 
ever convinced us, as the court in the Third Circuit was convinced 
when this patent was before it in the case before mentioned, that the 
invention of the patent in suit is a narrovi' one. 

Claims 3 and 4 stand upon a différent footing from claims 1 and 2 
and we must hold them to be void. They merely provide old means 
for coupling the sections when they are laid together. Everything in 
claims 3 and 4 except the coupling devices, including the holes as part 
of the coupling device, is shown in claims 1 and 2, for it is manifest 
that the "unitary radiator section" is susceptible of indefinite multipli- 
cation. The single new feature contained in claims 3 and 4, that of 
coupling the sections, is not patentable invention. 

We pass now to consider whether the proofs show that the patent 
in suit has been infringed by the défendant. The bill allèges that the 
défendant against the will of the complainant and in violation of its 
rights has infringed upon letters patent 609,800 "by selling, since the 
date of the said letters patent, radiators substantially the same in con- 
struction and opération as in the said letters patent are described, and 
is now so engaged in offering for sale and selling the same * * * 
to the great gain and profit of the défendant and to the great loss and 
injury of your orator." 

The proofs establish the f act to our satisfaction that the defendant's 
radiator possesses the same functions and effects which the complain- 
ant's radiator possesses and which are specified in claims 1 and 2 of 
the patent in suit We insert a drawing illustrating the defendant's 
radiator. 
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If we compare the above drawing with the drawing herein before 
inserted of the patent in suit, it is quite évident we think that the outer 
tubes of the def endant's radiator are B B' C C of the patent in suit ; 
that the tubular passageway eut through the intersecting tubes and 
made steam tight by the tubular bosses is cross-tube E of the patent 
in suit; that the remaining tubes are concededly radiating tubes, ar- 
ranged in panels in séries, and, since it does not seem to be disputed 
that they are smaller than B B' C C and E, they are the tubes D of 
the patent. 

In conclusion it may be remarked that the defendant's own conduct 
seems to indicate that it is fully aware of the meritorious character of 
the complainant's invention in making thèse panel séries of small di- 
ameter. If there be no merit in thèse relative proportions, as défend- 
ant contends, it impresses us as strange that défendant insists on mak- 
ing its séries of radiating tubes of smaller diameter than the B, C, etc., 
of the patent. 

The decree is reversed, with the direction to grant a perpétuai in- 
junction as prayed, and that an accounting be had as to claims 1 and 
2 of the patent in suit which we hold infringed by the défendant Com- 
pany, and that the complainant recover its costs. 



WALLERSTEIN et al. v. S. LIEBMANN'S SONS BREWTNG CO. 

(Circuit Court of Appeals, Second Circuit. May 27, 1914.) 

No. 294. 

Patents (§ 328») — Validity and Infbingement — Process or Tbeating Bbeb. 
The Wallerstein patents, No. 995,820, for béer and metliod of prepar- 
Ing saine, and No. 99r>,S24, for method of treating béer or aie, the pro- 
cess being for the purpose of making béer chill-proof and stable, held not 
anticipated, valid, and infringed. 

Appeal from the District Court of the United States for the E^stem 
District of New York. 

Suit by Max Wallerstein and Léo Wallerstein against the S. Lieb- 
mann's Sons Brewing Company. Decree for complainants, and de- 
fendant appeals. Affirmed. 

The following is the statement of facts and opinion of the District 
Court, by Veeder, District Judge : 

Action by Max Wallerstein and Léo Wallerstein, trading as a copartnershlp 
under the name of American Burtonizlng Company, against S. Liebmann's 
Sons Brewing Company, for infringenient of letters patent No. 995,820, for 
béer and method of preparlng same, gramed to Léo Wallerstein June 20, 1911, 
and of letters patent No. 995,824, for method of treating béer or aie, granted 
to Léo Wallerstein on the sarae date. 

The claims of patent No. 995,820 relied upon are: 

"1. As a new article of manufacture, a béer or aie characterized by Its capa- 
bility of remaining clear when chilled subséquent to pasteurization, by its high 
degree of stability at ordinary températures, and by the présence therein, in 
the described state of activity, of a proteolytic enzym active in slightly acid 
média. 

'For other cases see same toplc & S numbbb in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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"2. In the art of brewing, the step whleh conslsts In addlng to the bcer or 
aie, subséquent to the cooling of the wort, a proteolytlc enzym active In 
slightly acid média, such enzym belng added in proportions and under condi- 
tions to remain in the flnished béer in the descrlbed state of actlvity, and to 
render the béer chill-proof and more stable at ordinary températures. 

"3. In the art of brewing, the step which consists in addlng to the béer or 
aie, subséquent to the cooling of the wort, a proteolytlc enzym active in 
slightly acid média, such enzym belng added in proportions and under con- 
ditions to remain in the flnished béer in the descrlbed state of activlty and to 
render the béer chill-proof and more stable at ordinary températures, and 
subsequently pasteurizing." 

The claims of patent No. 995,824 relied upon are: 

"1. In tlie art of brewing, the step which conslsts in adding to béer or aie, 
before bottUng, a proteolytlc enzym derived from the gastric sécrétions oï 
mammals. 

"2. In the art of brewing, the step which conslsts in adding to béer or aie a 
proteolytlc enzym derived from the gastric sécrétions of mammals, and subse- 
quently pasteurizing." 

The development of the bottling industry brought about a change in the 
nlethod of consumption of béer. Instead of being served from the lieg, or at 
ail events within a short tlme after leavlng the brewery, It was shipped long 
distances and liept for considérable periods of tlme. When thus kept, even at 
ordinary températures, béer tends, from a lack of stability, to become hazy 
and cloudy, and to deposit a sédiment But in this country It Is eustomary 
to drink bottled béer very cold. This chililng causes briUlant beers or spar- 
kluQg aies to lose their brilllancy and to become hazy and cloudy. It was soon 
found that under conditions of long shipment and storage the most carelully 
brewed béer developed micro-organlc growths. To ellmlnate this brewers 
adopted the practlce of pasteurization ; that is, the béer in bottles was sub- 
jected to a température or from 140° to 150° F. for about half an hour. But 
whlle pasteurization prevented the growth of mlcro-organisms, pasteurized 
béer was found to be particularly sensitive to cold and unstable. There re- 
maln in the béer after steaming certain substances of an albumlnous nature, 
which, while invisible at the tlme of steaming because dlssolved, are slowly 
afCected by a number of causes and become less readily soluble, especlaily at 
low températures, flnally causing haziness or sédimentation and thus render- 
Ing the béer unsightly and unpresentable. 

The production of stable and chill-proof béer was therefore a problem of 
vital importance to brewers. The évidence leaves no doubt of the reality of 
the problem or of the dlfficulty involved in its solution. What is the cause 
of the précipitation of albuminoids in flnished bottled béer, despite normal 
treatment in brewhouse and cellar? Is the précipitation due to chemlcal or 
mechanlcal causes, or is it to the resuit of enzym action? AU the technical 
skill of the trade was directed to thèse questions. It came to be generally as- 
sumed that the failure to produce chill-proof aud stable béer was due to the 
behavior of the albuminoids, but very little was really known about such sub- 
stances. It is sufflcient to say that no solution was found, and brewmasters 
remained in ignorance of the cause of the précipitation which rendered béer 
unstable and sensitive to cold. The chemlcal action is still unknown, but the 
problem of producing chill-proof and stable béer has been solved by the com- 
plaiuants. 

The patents In suit produce chill-proof and stable béer by adding to the béer 
at the proper stage a minute quantlty of a proteolytlc enzym active in an acid 
médium. Proteolytlc enzyms are divlded into classes accordlng to the médium 
In which they act, that is, whether acid, neutral, or alkaline. The patents in 
suit refer to four proteolytlc enzyms active in acid médium ; pepsin, an animal 
enzym obtalned from the stomach of pigs; papain, an enzym derived from 
the pawpaw; bromelin, a vegetable enzym derived from the plneapple, and 
malt peptase, derived from malt. Enzyms suitable for the purpose descrlbed 
are widely distributed in the vegetable and animal kingdom, and are readily 
prepared in concentrated form by known methods. 
The procédure by which proteolytlc enzyms active lu an acid médium are 
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cmployed for the purpose of chill-prooflng and stablllzlng béer Is exceedlngly 
simple, and is speciflcally set forth in the patents in suit: "Aceording to the 
présent process, there is added to the béer at any sultable stage of the brew- 
ing, that is to say, at any period subséquent to the coollng of the wort, and 
usually after the conclusion of the main fermentation, a proportion of proteo- 
lytic enzyms active in slightly acid média sufflcient to modlfy the proteids 
contained in the béer in such manner that they will not be preclpitated upon 
chilling subséquent to pasteurization, the béer betag rendered chill-proof In 
the sensé that it is capable of remalning brilliant even when kept upon iœ 
for a considérable tlme. In practice It hag been found advantageous in most 
cases to add the enzyms to the claritied béer shortly before bottllng. During 
the pasteurization which follows the bottling, the enzyms become active, and 
those proteids which would cloud the béer when chilleâ are so moditied by 
the proteolysis that the resultlng béer will remain clear and brilliant, being 
no longer sensitive to cold." 

The patents point out speciflcally that as a général rule: "An enzym, ex- 
hibiting an actiyity of i/eooo, may be employed in the proportion of 1 to S 
grams per barrel of 31 gallons of béer or aie, the proportion being increased 
or diminished ac(?ording as the activity of the préparation may vary from th» 
above standard, and aceording to the percentage of coagulable albuminoids 
contained in the béer." 

The patents further state that care should be taken not to employ an ex- 
cessive amount of enzym, as "the addition of the enzym préparation In ex- 
cessive proportions may render the béer again sensitive to cold." The rea- 
son why the enzyms are to be added after the wort has been bolled and cooled 
is because such enzyms are destroyed at températures around 1(58° F. ïhe 
record shows that the usual température for the pasteurization of béer is from 
140 to 145° F. at which température the enzyms are active. The patent makes 
it very clear that the enzyms used should be "such as are not destroyed or 
rendered permanently inactive by subjection to the usual températures of 
pasteurization." 

The précise chemical action of proteolytlc enzyms on proteins is complex 
and not fully understood. It is unimportant, for the purposes of thls case, 
to examine the various théories. The material considération Is that it Is an 
undisputed fact that proteolytlc enzyms active in an acid médium, when added 
to béer in proper quantity at the proper stage of the brewlng process, render 
the béer chill-proof and stable. The évidence shows abundant récognition of 
the scientific discovery made by the complainants, and its extensive use Is 
proof of its utility. 

The patents in suit make it clear that the invention relates to the manu- 
facture of lager beers and brilliant aies, such beers and aies alone being In- 
juriously afCected by the haziness or turbidlty produced by chilling or by long 
keeplng at ordinary températures. The spécifications of the two patents are 
Identieal ; the clalnis were originally included in one applic-ation, and were 
made in separate applications by direction of the Patent Office. Clalm 1 of 
patent No. 995,820 covers a béer or aie which is stable and chill-proof after 
pasteurization, thèse qualities having been produced by tiie addition to the 
béer at the proper stage of the brewing process of proteolytlc enzyms active 
in an acid médium. Claims 2 and 3 of thls patent cover the process of pro- 
ducing the béer or aie of clalm 1, which consists in adding to the béer subse- 
quently to the coollng of the wort a proteolytlc enzym which is active In a 
slightly acid médium in the proper proportions to ett'ect the resuit described. 
Thèse two claims differ from each other only In that clalm 3 Includes the step 
of pasteurizing which Is not speciflcally set forth in clalm 2. Fatent No. 
995,824 covers a process which is spécifie to the generic process of the other 
patent. The two claims In issue cover the art of producing a chill-proof and 
stable béer by adding before bottllng a proteolytlc enzym derived from thé 
gastric sécrétions of mammals, i e., as the spécification makes clear, pepsin. 
Thèse two claims differ only that clalm 2 Includes the step of pasteurizing. 

Shice the évidence satisfies me beyond any reasonable doubt that the dé- 
fendants béer is made chill-proof and stable by the use of proteolytlc enzyms 
active in add médium, and that the Infringement is a dellberate and flagrant 
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appropriation of 'Wanerstein's disclosures, attention may be dlrected at once 
to the grounds upon which the validlty of the patent is attacked. 

The défendant introduced much testlmony to show that certain extracts 
hâve long been made by compounding pepsin wlth malt llquor, the latter serv- 
Ing as a carrier for the former. It may be said at the outset that the dé- 
fendants testlmony wlth respect to thèse malt préparations is wholiy unsat- 
Isfactory. The testlmony of the defendant's witness VVyatt was obvlously 
unrellable; Its counsel stated upon the argument that It would not be relied 
upon. The testlmony as to the use of pepsin in thèse préparations is singnlarly 
conflicting, and in most cases without corroboratlon from persons whose knowl- 
edge must ohviously hâve been superior to that of the witness testifylng. it 
is unnecessary, hovvever, to examine thls testlmony in détail because the malt 
extracts set up by the défendant do not relate to the art of chiU-proof béer 
and are not relevant. The spécifications expressly distingulsh the lager beers 
and brilUant aies wlth which the patents are concerned from médicinal prép- 
arations STich as malt extraets. Malt extracts are not beverages, nor are they 
drunk as such; they are tonlcs, taken In prescrlbed doses. They are heavy, 
dark-colored liquids, in which stability cannot be observed, and in which, 
moreover, slnce they are not Iced, haziness or cloudlness due to Icing does not 
oceur. Even if the proof with respect to the use of pepsin In thèse malt ex- 
tracts were clear and convlnelng, It would not constitute a défense to the 
patent In suit The pharmaceutical art is remote from the art of brewlng, 
and so far as pensin may be used In such tonics It is used for a diaerent 
purpose and wlth différent results. Moreover, on any assumption of relevancy 
or sufflelency of proof the malt extracts or tonlcs referred to disclose mère ac- 
cidentai results of the use of pepsin, and cannot anticipate the patents In suit. 
If It be accepted as proven that pepsin was used with malt llquors havlng 
some of the characterlstics of béer, although speclally brewed for a différent 
purpose, it is clear that such use dld not give to the world the knowledge that 
Wallerstein gave. Brewers remained in Ignorance of a method of making 
chill-proof and stable béer. They derived no more beneflt or knowledge from 
the use of pepsin in tonics than from the use of pepsin In chewlng gum. 

Nor does the use of diastase to cure starch turbidity suggest the invention 
of the patents in suit. Béer brewed either by faulty mashlng processes or 
from inferior malt is likely to contain unconverted starch, or, in other words, 
to exhiblt starch turbidity. With proper malt and correct mashlng the dia- 
stase, or amylolytic enzym, in the malt couverts the starch Into sugar and 
dextrin durlng the brewlng processes. It bas long been known to brewers that 
the use of addltional diastase In the form of a v?atery extract of malt wlll 
couvert starch. The addltional diastase accompllshes what sutllclentf diastase 
in the malt would hâve accomplished. Durlng the décade or more In which 
brewers hâve been searching for a method of making chill-proof and stable 
béer, thls well-ïnown use of diastase or amylolytic enzym falled to suggest a 
solution of the problem. AU brewers knew that starch turbidity was due to 
unconverted starch in Improperly brewed béer, but no one knew what caused 
the haziness or cloudlness In properly brewed béer after icing, or what made 
it unstable after prolongea keeplng. A further objection to the defendant's 
contention Is that there seems to be no chemical analogy between proteins 
and starch. It is known that an amylolytic enzym or diastase couverts starch 
into sugar anJ dextrin, but it is not known, as I understand It, what the ac- 
tion of a proteolytlc enzym on proteins Is. 

At the close of its testlmony the défendant offered In évidence the Breker 
British patent No. 1884 of 1908, and amended Its answer to include It 1 un- 
derstand thls patent to relate, not to the production of a chill-proof and 
stable béer, but to the treatment of the mash from which the wort Is pre- 
pared. It bas long been known that malt contalns a proteolytlc enzym which 
becomes active durlng the mailing and mashlng processes. The action of thla 
enzym Is referred to in the handbooks of brewlng as a peptonlzlng action, and 
Is not original with Breker. The Breker patent has no relation to flnlshed 
béer, and has no bearlngs upon the treatment of finished béer to render It; 
stable. Breker boils the wort after hls treatment, which destroys the proteo- 
lytlc enzyms. It appears, moreover, from the file wrapper of patent No. 995,- 
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820, that an extract of malt such as Breker descrlbes wlU not make béer chill- 
proof. 

Finally, It Is contended that the patents are Indefinite and uncertaln. But 
the witnesses — brewers famlliar wlth the art and Its processes, the persons 
to whom the spécification Is addressed — made no coinplalnt on this score. 
The terms "chlll-proof" and "stable" unquestionaWy conveyed a défini te mean- 
Ing to their minds. 

The défendant seems to hâve found no difficulty in applylng the disclosure 
of the patent so as to attain the desired resuit. The spécification simply di- 
rects that to a barrel of .51 gallons of béer a proteolytic enzym must be added, 
and it must be added after the main fermentation, or at least after the boil- 
ing of the wort, because boiling températures destroy the enzyra. The pat- 
ents give the gênerai rule that an enzym exhibiting an activity of i/sooo may 
be employed in the proportion of one to flve grams, the préparation being in- 
creased or diminlshed aecording as the activity of the préparation may vary 
from the above standard, and aecording to the percentage of coagulable al- 
buminoids contaiiied in the béer. And the further direction is given that ex- 
cessive quantities must not be used, since that woiild render the béer agaln 
sensitive to cold. The chill-proof and stable product is produced by specitted 
means, and if the défendant or others flnd that this product is or may be at- 
talned by other independent means, they are free to practice them. 

My conclusion is that the patents in issue are valid and infringed. The 
complalnants may hâve the usual decree. 

W. M. Stockbridge, of New York City, for appellant. 
J. O. Rice, of New York City, for appellees. 

Before COXE and WARD, Circuit Judges, and MAYER, District 
Judge. 

PER CURIAM. Decree affirmed on the opinion of Judge Veeder. 



WALLERSTEIN et al. v. CHRISTIAN FEIGENSPAN, Inc. 

(Circuit Court of Appeals, Third Circuit June 8, 1914.) 

No. 1844. 

L Patents (§ 327*) — Suit foe Infbingement — Pbeliminabt Injunction — 
Effect of Pkevious Adjudication. 

In the interest of uniformity of décision among the circuits, it is dé- 
sirable to give mueh weight to the décision of a co-ordinate court as to 
the validity of a patent, especially on a motion for a preliminary injunc- 
tion. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 620-625; Dec. 
Dig. § 327.*] 

2. Patents (i 328*) — Validitt and Infringement — Pbocess or Tebating 
Béer. 

A preliminary injunction directed against infringement of the Waller- 
stein patents No. 995,820, for béer and method of preparing same, and 
No. 995,824, for method of treating béer or aie, on a prior décision in 
another circuit sustaining the patents. 

Appeal from the District Court, of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Suit by Max Wallerstein and Léo Wallerstein against Christian 
Feigenspan, Incorporated. From an order denying a motion for pre- 
liminary injunction, complainants appeal. Reversed. 

•For other cases see same topic & § nvmbbb lu Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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James Q. Rice, of New York Gity, for appellants. 
Herbert H. Dyke, of Newark, N. J., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. ITiis was a suit on patents 
Nos. 995,820, and 995,824, granted in June, 1911, to Léo Wallerstein 
for improvements in béer and in methods of preparing béer and aie. 
A preliminary injunction was refused, and the présent appeal was taken 
from that ruling. 

[1,2] If we were confined to the évidence that was before the leam- 
ed judge when the injunction was refused, we should probably be in- 
disposed to disturb his order ; a large discrétion must always be per- 
mitted to a court of first instance in passing upon such an application. 
But the situation has recently changed. A few days ago the Court of 
Appeals of the Second Circuit sustained the two patents, aiïîrming the 
décision of Judge Veeder in a contested htigation (see the opinions re- 
ported in 215 Fed. 915, 132 C. C. A. 153), and of course we are at 
liberty to take notice of this new fact. In the interest of uniformity of 
décision among the circuits, we think it désirable to give much weight 
to the décision of a co-ordinate court, especially at this preliminary 
stage. It is true that a decree in one suit cannot bind the parties in 
another, and that new évidence may properly lead to a différent con- 
clusion in the second proceeding. Moreover, différence of opinion be- 
tween two co-ordinate courts cannot always be avoided, even on sub- 
stantially the same évidence, but so far as possible we think they should 
endeavor to act in harmony. (Our récent décision in CHp Bar Co. v. 
Steel, etc., Co., 213 Fed. 223, 129 C. C. A. 567, presented a différent 
question from that now before us.) After a case reaches final hearing, 
its aspect may differ materially from the aspect presented in an earlier 
controversy on the same subject between other parties, and of course 
every court is bound to act on the évidence that is actually laid before 
itself. And the same statement conceming the differing aspect of two 
cases may be true even in the beginning of a litigation, although it is 
not so likely to be true. In the présent case we think the new évidence 
presented to the district court of New Jersey and to this court does not 
yet fumish suffiicient ground to overcome the prima facie correctness 
of the décision on appeal in the Second Circuit. We express no opin- 
ion on any of the questions that may ultimately become important in 
the suit before us; we confine ourselves to accepting for the présent 
the décision in the Second Circuit. For the présent, also, the counter- 
vailing case presented by the defendant's affidavits seems to be inadé- 
quate. 

The order appealed from is therefore reversed, with instructions to 
the district court to enter a preliminary injunction upon such terms a» 
to security, etc., as may seem advisable. 
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PERRT et al. t. WEED CHAIN TIRE GRIP CO. et aL 

(Circuit Court of Appeals, Slxth Circuit June 30, 1914.) 

No. 2016. 

Patents (| 328*) — Validitt and Infringement — Chain Tire Gbip. 

The Parsons patent, No. 723,299, claim 6, for non-skid chaîna for auto- 
mobiles, held valid and Infringed. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan; Arthur J. Tuttle, Judge. 

Suit in equity by the Weed Chain Tire Grip Company, Harry D. 
Weed, and the Parsons Non-Skid Company, Limited, against Arthur 
S. Perry and Milton H. Perry, doing business under the name of Per- 
ry Chain Grip Company, the Union Steel Screen Company, and the 
Motor Specialty Company. Decree for complainants, and défendants 
appeal. Afiirmed. 

O. C. Billman, of Cleveland, Ohio, for appellants. 
Frederick S. Duncan, of New York City, for appellees, 
W. H. Chamberlin, of Chicago, 111., amicus curiae. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. ' 

PER CURIAM. There was a decree below adjudging infringment 
of ail the claims of the Parsons patent, No. 723,299, upon non-skid 
chains for automobiles. This patent has been the subject of so many 
rq)orted décisions ^ that it is useless to set out the détails of the prés- 
ent controversy. Infringement is not denied The contest is on the 
issue of validity 

If it had been made clear to the Circuit Court of Appeals of the 
• Seventh Circuit, as it now seems to appear from the Scientifîc Ameri- 
can articles, tJiat Thomson's armor not only really had the creeping 
motion around the tire, but that he knew and understood this function 
and claimed merit for it, that court might not hâve sustained the first 
and the other very broad claims of the Parsons patent. Thèse claims 
are not confined to non-skidding devices, or to vehicle wheels, but 
extend to protective armor and to ail kinds of wheels or pulleys. 
However, we do not doubt that Parsons' development of the idea and 
his practical application of it to rapidly running wheels by the cross- 

1 Weed Chaln Tire Grip Co. v. Excelslor Supply Co. (C. C.) 179 Fed. 232 ; 
Parsons Non-Skid Co. v. E. J. Willis Co. (C. C.) 190 Fed. 333 ; Excelsior Sup- 
ply Co. V. Weed Chain Tire Grip Co., 192 Fed. 35, 113 C. C. A. 1; Pitts 
Anti-Skid Chain Co. v. Weed Chain Tire Grip Co., 192 Fed. 41, 113 C. 0. A. 
14; Parsons Non-Sljld Co. v. Seneca Chain Co. (C. C.) 192 Fed. 46; Weed 
Chaln Grip Co. v. Atlas Chain Co. (D. C.) 194 Fed. 448; Weed Chain Tire 
Grip Co. V. Cleveland Chaln & Mnfg. Co. (C. C.) 196 Fed. 213 ; Parsons Non- 
Skld Co. V. Asch (D. C.) 196 Fed. 215; Parsons Non-Skld Co. v. McKlnnon 
Chain Co. (D. C.) 196 Fed. 218; Parsons Non-Skld Co. v. Atlas Chaln Co., 
198 Fed. 399, 117 C. C. A. 286; H. Channon Co. v. Parsons Non-Skld Co., 203 
Fed. 862, 122 C. C. A. 173; Parsons Non-Skld Co. v. E. J. Willis Co., 209 
Fed. 227, 126 C. C. A. 333. 

*For other cases see same toplc & i humbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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chains, or équivalent device well adapted to creeping, was a meritori- 
ous invention, and this — the invention in its commercial form — is pro- 
tected by claim 6. Whether the remaining claims are valid is of no 
vital importance to défendant, and in such a situation any uncertainty 
we may feel regarding some of them does not justify us in declining 
to follow the repeated adjudications. 
The decree below must be affirmed, with costs. 



MEKRELL-SOULE CO. v. POWDERED MILK CO. OF AMERICA et al. 
(District Court, W. D. New York. July 9, 1914.) 

1. Patents (§ 328*) — Validitt and Infkinqement — Peocess or Desiccatino^ 

Mll-K. 

The Stauf patent, No. 666,711, for a process of deslceating blood, milk, 
and the llke, as applied to the conversion of milk into a dry powder which 
can be dissolved in water with Its characteristic freshness and purlty 
unchanged, was not anticlpated, discloses patentable invention, and Is en- 
tltled to a falr range of équivalents. Neither was the Invention first pat- 
ented in a forelgn country, so as to render the patent void under Rev. St. 
§ 4887 (U. S. Comp. St 1901, p. 3382) ; also held infringed. 

2. Patents (§ 65*) — Anticipation — Prioe Patents. 

Vague and Indeflnite suggestions in a proceSs patent of an alternative 
process, which, so far as appears, has never been practiced or tested, are 
InsufiBcient to anticlpate a subséquent patent for a spécifie and proved 
process. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 80; Dea Dlg. 
S 65.*] 

3. Patents (§ 66») — Validitt — Pkevious Patenting or Invention in Fob- 

BIGN COUNTKT. 

A patent in thls country Is void, under Rev. St. § 4887, as amended lu. 
1897 (U. S. Comp. St. 1901, p. 3382), only when it is primarily shown that 
the Invention was first patented in a foreign country, and that the ap- 
plication for such patent was filed more than seven months before the ap- ' 
plicatlon was filed in this country, and, for the purposes of such section, 
the date when an invention is "patented" under the Germnn law is the 
"ausgegeben" date printed on the face of the patent when issued and not 
the date of the décision to grant the patent. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 79, 81 ; Dec. Dlg. 
S 66.*] 

In Equity. Suit by the Merrell-Soule Company against the Pow- 
dered Milk Company of America, Wellington C. Patrick, and Dana R. 
Shedd. Decree for complainant against the corporation défendant; 
dismissed as to the individual défendants. 

Livingston Gifford, of New York City, and Howard P. Denison and 
Eugène A. Thompson, both of Syracuse, N. Y., for complainant. 

Archibald Cox and Robert W. Byerly, both of New York City, for 
défendants. 

HAZEL, District Judge. [1] The bill herein was filed to enjoin 
the défendant corporation and the individual défendants from infring- 
ing United States letters patent, No. 666,711, grantedjanuary 29, 1901, 

*For other cases see same topic & g numbsb in Doc. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to Robert Stauf of Posen, Germany, and now owned by complainant, 
for an improved method of desiccating blood, milk, and the like. We 
are concerned in this action with the process of manufacturing dry 
powder from fresh milk rather than with the particular device or 
apparatus by which this is accomplished. The patent has a single 
daim, consisting of a séries of steps, so phrased that a mère restate- 
ment of it will disclose the object of the invention, which reads as 
f oUows : 

"The process of obtaining the solld eonstltuents of Uqulds, such as blood, 
milk, and the like, in the form of powdur, said process consisting in eonvert- 
ing the llquid into a fine spray, briuging such spiay or atomized liquid into 
a regulated current of heated air so that the liquid constituents are com- 
pletely vaporized, conveying the dry powder Into a suitable coUecting space 
away from the air current, and discharging the air and vapor separately from 
the dry powder." 

There are four essential steps in the claim : (1) The conversion of 
the fresh milk into a fine spray ; (2) bringing the spray into a regulated 
current of heated air to vaporize the liquid constituents ; (3) convey- 
ing the dry powder to a suitable collecting space away from the air 
current; and (4) discharging the air and vapor separately from the 
dry powder. The claim contains in terms no limitation as to the form 
of the devices used in practicing the process. The spécification, in 
describing the nature and opération of the apparatus, says : 

"A pipe a serves to supply air under pressure to the spray-nozzles 6. The 
air under pressure draws the liquid to be operated upon from the vessels d 
through tubes c and projects the same In a finely-atomized condition — that Is 
to say, as a fine spray — in oblique jets into the interior of a shaft-like casing e. 
At the lowest part of the said casing is provided a suitable source of heat — 
say, a gas-flre /. The air, admitted laterally through openings provided with 
suitable régula ting devices or reglsters D is heated by the source of heat ana 
rises. The spray of atomized llquid coming from the jets or nozzles 6 cornes 
In contact and mixes with the heated air, and the watery constituents of the 
spray are evaporated. The steam and the dry particles are carried upward 
by the heated air and by a cône g, extending into the casing e, are guided into 
chambers h, surrounding the shaft e in the form of a gallery; said chambers 
being constituted by suitable casings closed at the top. The sides of said 
gallery are made of woolen fabrie, mill-gauze, or like pervious material, per- 
mittlng the air and vapors to pass and escape into the atmosphère, whlle the 
dry powder falls down and is coUected in the hoppers i, whence it Is removed 
by openings fitted with suitable closing devices, such as rotary valves or the 
Uke." 

In addition to the foregoing, the complainant filters the air before 
it passes to the spray nozzle and régulâtes the current of air by vary- 
ing the speed of a blower which forces it over steam coils into the dry- 
ing chamber, but thèse are not thought to be patentable departures 
from the Stauf process. 

The défenses are invalidity, noninfringement, and voidness of the 
patent in question because of the provisions of section 4887 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 3382). Thèse défenses will 
be considered in the order in which they are stated. 

It is shown herein that, prior to the patent in suit, repeated efforts 
were made to convert milk into a form better adapted for commercial 
purposes than is its original form. One of the early methods employed 
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was the condensing and drying of the milk; later on, in accordance 
with the Just and Ekenberg processes, it was dripped on steam-heated 
rollers from which it was scraped off after being cooked. But none 
of thèse methods proved satisfactory, as the flavor of the milk was 
changed, its acidity increased, and it was incapable of complète solu- 
tion in water. The art was therefore conf ronted with a difïîcult prob- 
lem in the desiccation of milk which the complainant company solved 
by its process of transforming the milk into a fine powder whoUy solu- 
ble in water. 

There is évidence that the new process was independently discov- 
ered by Lewis C. Merrelt an officer of the complainant company, but 
that subsequently it was ascertained that the said process had already 
been patented by Stauf both in this country and abroad, whereupon 
the complainant company purchased the United States patent. The 
défendant company, while conceding Merrell's conception, neverthe- 
less contends that the Stauf patent was incapable of successful com- 
mercial use, and that it taught no one how to practice the process under 
considération, but I think the contrary fairly appears from an exam- 
ination and analysis of the prior publications in évidence, upon which 
reliance is placed to prove anticipation or limitation of the claim in 
eontroversy. 

The expert witness for the défendants makes référence in his dépo- 
sition to many patents granted anterior to the patent in suit, in which 
it is claimed that spraying a solution into air to evaporate the water 
content and leave the solid in powder form is shown, but I am not sat- 
isfied that such was the fact. While there were a number of prior 
processes of one kind or another showing the spraying or injection of 
liquids into a chamber or casing, still none of them were shown to be 
capable ci accomplishing the resuit of the patent in suit, and hence the 
presumption follows that such processes were incapable of so doing, 
as otherwise the skilled in the art would no doubt hâve quickly recog- 
nized the fact, and would hâve abandoned the objectionable Just, Eken- 
berg, and Campbell methods, to which référence has heretofore been 
made. Cimiotti Unhairing Co. v. American Unhairing Machine Co., 
115 Fed. 498, 53 C. C. A. 230. 

The prior art refers to a number of inventions relating to the con- 
centration of milk at a low température or to the préparation of pré- 
serves or other substances by removing the water content, but nowhere 
is there any suggestion of a powder obtained by spraying, save in the 
Percy and La Mont patents. In the patent to Percy, granted 1872, 
there is described a process of desiccating liquids by atomizing, which 
comes close to the Stauf invention in eontroversy, but there is no évi- 
dence to show that such process was ever in practical use or capable 
of producing the resuit of the patent in suit. Had it been operative, it 
is quite unlikely that it would hâve remained unknown to dairymen 
and others who, long before the Stauf patent, were endeavoring to 
transform milk into a convenient form for commercial use. In his 
spécification Percy déclares that he brings fluid substances into minute 
division, the atoms coming in contact with currents of air or other 
gases, and he claims the principle of atomizing and desiccating simul- 
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laneously by dried or heated air, which is forced forward through a 
pipe, causing a division of the substances for the purpose of drying 
them. The description, however, fairly discloses that his process in 
important particulars was essentially différent from the process in suit. 
I quite agrée with complainant's expert witness Browne that starch or 
dextrine (the substances mentioned in the Percy patent) may be dried 
by a current of hot air ejected from a pipe, but the complète evapora- 
tion of the moisture in milk or blood by spraying dépends upon more 
careful treatment. To successfully accomplish the latter, the sprayed 
particles, I think, must be driven into a current of air, so that they 
contact and mix with it in the casing during the period of evaporation. 
The witness Browne on this point testified as f ollows : 

"Hot air cannot be furnished in suflicient volume through a spray nozzle 
to efîect the drying of milk or blood in which there Is a high moisture con- 
tent. It is important in the Stauf process that the spray particles should be 
deprived of their moisture before they can settle upon any receiving surface, 
and this Involves the supply of hot air in suflicient volume and at sufflclent 
température to absorb ail of the vpater in the milk or blood. Henee there 
must be a regulated current of heated air; sufficient volume and sufflclent 
beat being supplied with due regard to the amount of water to be removed." 

The Percy patent is devoid of any such disclosure. The success of 
complainant's process was owing to the f act that the milk was actually 
projected or sprayed into the current of heated air, and then borne up- 
ward by it into the receiving chamber. Défendants' expert witness 
Gunz, who claims that there was no important différence between the 
Percy process and that of the complainant company, seems to hâve 
ignored this important feature of the Stauf process. Nor is there any 
référence by Percy to discharging the air and vapor or deporting the 
dry powder away from the air current. It is évident that the Percy 
patent does not disclose the combination of éléments of the claim in 
suit, and the mère possibility that it might be made to perforra the 
function of the Stauf patent is not sufficient to predicate anticipation. 
Gordon v. Warder, 150 U. S. 47, 14 Sup. Ct. 32, 17 L. Ed. 992. 

[2] The La Mont patent. No. 51,263, of November 28, 1865, to 
which importance is properly attached by défendants, was for drying 
a batter of beaten eggs by a current of heated air. After describing 
the preferred method of opération, this patentée suggests an alterna- 
tive method; i. e., that the egg batter may be forced by means of a 
powerful blast of air into a thin spray, which falls through a current 
of heated air and then dries in fine particles. The spécification is with- 
out a drawing, and it is difficult definitely to détermine of just what 
the process consists. In this situation the following excerpt from 
Westinghouse Air Brake Co. v. Great Northern Railway Co., 88 Fed. 
258, 31 ce. A. 525, is not entirely inapt: 

"The prophetical suggestions in English patents of what can be done, when 
no one has ever tested by actual and hard expérience and under the stress of 
compétition the truth of thèse suggestions, or the practical difficulties in the 
wayof their accomplishment, or even whether the suggestions are feasible, do 
not carry conviction of the truth of thèse fréquent and vague statements." 

The phrase of the spécification "fall through a current of heated air" 
is not explained, nor the manner in which the vapors are discharged 
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from the chamber or the powder collected away from the air zone. 
In the absence of proof that the La Mont suggestion of spraying egg 
batter and allowing it to fall through a current of air ever became 
operative, it may f airly be presumed that it never came into practical 
use. In his later patent No. 50,421, no mention is made of his meth- 
od of spraying the batter, and I am entirely satisfied that the instru- 
mentahties employed by him for carrying out his process were in- 
capable of desiccating fresh milk and producing a powder completely 
soluble in water. 

In the Walker patents, Nos. 285,187 and 347,846, the offal or meal 
is dried by means of beat contained in coils, but the spécification says 
nothing of spraying a liquid into a regulated current of heated air. 
The expert witness for défendants also lays stress on the patents to 
Sherwood & Farnsworth, Downing & Hughes, Blackman, Haseltine, 
Bassler, and Newton, some of which were for condensing milk, glu- 
cose, tannin, etc., while others related to concentration of syrups or 
sugar juice, and, though in some instances such liquids were sprayed 
into a réceptacle, no one of the patents was capable of producing a 
milk powder which could be dissolved in water with its characteristic 
freshness and purity unchanged. As thèse patents do not as closely 
approximate the patent hère considered as do the patents to Percy 
and La Mont, they may be passed over with the simple comment 
that none of them discloses the combination of steps of the claim in 
suit. Even if, considering them coUectively, we find that they disclose 
the séries of steps of the patent in suit, they nevertheless are not an- 
ticipations, as, when considered singly, it is clear that each patent 
lacks an élément possessed by the Stauf patent. Schmertz Wire-Glass 
Co. V. Pittsburgh Plate-Glass Co. (C. C.) 168 Fed. 73. Stauf, though 
not a pioneer in the broad sensé in which that term is ordinarily em- 
ployed, was nevertheless the fîrst to spray a liquid into a regulated 
current of air to remove the moisture content, thus producing a fine 
powder which was carried to a collecting space outside the air cur- 
rents, allowing the air and vapor to pass to the atmosphère. 

As to inf ringement : Except as to a few unimportant changes, the 
apparatus of the défendant company for desiccating milk is not thought 
patentably différent from complainant's. In the défendants' apparatus 
the force of heat of the Stauf patent (dififerent, it is true, from "a gas 
fire /," but nevertheless the équivalent means for supplying heat suita- 
bly regulated to the casing or chamber) is applied by forcing the heat- 
ed air, which is regulated by a fan, into the evaporating chamber after 
it has passed over steam coils. The liquid is sprayed or atomized into 
the heated chamber and instantly dried and vaporized, while a material 
quantity of the fine powder descends to the bottom of the chamber 
away from the air current ; the remaining quantity being borne by the 
air current into a dust collector, which retains the solids as the air and 
vapor pass to the atmosphère through air escapes. I am unable to 
perceive any material dissimilarity in this adaptation of défendants 
under Brigham patent, No. 1,071,692, from complainant's. There is 
no doubt but that substantially the same resuit is attained by both. I 
think the défendants' process is f airly within the scope of the claim in 
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eontroversy, and, considering the progress made in the art by complain- 
ant's process, a fair range of équivalents should not be denied. The 
adaptation by the défendant company of a blower device in place of 
a natural draught for regulating the air, and of a fan for regulating 
the current, and its substitution of a duster for a screen to collect the 
powder, were mère changes of form from complainant's and do not 
avoid infringement. Crown Cork & Seal Co. v. Aluminum Stopper 
Co., 108 Fed. 845, 48 C. C. A. 72. 

There is contradiction in the testimony regarding the différent prod- 
ucts, the défendant company claiming that its product is more palat- 
able than complainant's, but this fact, if it is a fact, is not thought 
of material importance. If there is a slight différence in the flavors 
of the two products, it is easily attributable to a variety of causes. The 
important fact remains that a milk powder, completely soluble in 
water, was produced by the défendant company by its adaptation of 
the process described in the spécification and claim of the patent owned 
by the complainant company. 

[3] Whether the Stauf patent in suit is void under section 4887 of 
the Revised Statutes dépends upon whether the invention was first 
patented in a foreign country, as that term is legally defined, and 
whether application for such patent was filed more than seven months 
prior to the filing of the application in this country. There is dispute 
as to whether the Stauf German patent is for the same invention as 
the patent in suit, but in my opinion the processes in ail essential par- 
ticulars are the same. A comparison of the claims disclo^es only slight 
différences between them, such as the use of the term "current ascend- 
ing from below" in the German patent as opposed to the term "regu- 
lated current" in the patent in suit, and the additional élément of "dis- 
charging the air and vapor separately from the dry powder" found in 
the United States patent. While thèse différences and additions are 
probably not unimportant, I should nevertheless hesitate to construe 
the German patent so narrowly as to preclude their use, and therefore 
I am persuaded that there is such substantial identity between them as 
complies with section 4887, as amended ; hence the principle announced 
in the case of Leeds v. Victor, 213 U. S. 320, 29 Sup. Ct. 495, 53 L. 
Ed. 805, holding that différence in combination is a substantial différ- 
ence, does not strictly apply. But the contention that the Stauf in- 
vention was first patented in Germany prior to January 29, 1901, the 
date upon which it was given out, is not sustained by the évidence. 
The statute contemplâtes that the grant of a patent in this country is 
void only when it is primarily shown that the invention was first patent- 
ed abroad, and that the application for such patent was filed more than 
seven months before the application was filed in this country. The 
dates of filing the applications, of their allowance, and of their issu- 
ance are as foUows : June 12, 1899, German application filed. October 
3, 1900, United States application filed. December 9, 1900, United 
States application allowed. January 9, 1901, German application al- 
lowed. January 29, 1901, United States patent issued. March 14, 
1901, German patent ausgegeben. 
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Under the German law, as I under stand the record, an application for 
patent is published on the day following the filing thereof, and a pro- 
visional protection is immediately accorded it. Later, when ît is defi- 
nitely decided to grant a patent, that fact is published and a so-called 
title deed prepared for the patentée. On the German document in évi- 
dence (the Stauf patent) there is printed the ausgegeben date, viz., 
"Ausgegeben den 14, Marz 1901," which complainant claims was the 
date of grant, notwithstanding an earlier décision by the board of pat- 
ent examiners to allow the patent. The défendant company claims that 
such ausgegeben date merely constituted a publication of the patent for 
circulation and sale of copies, and that the actual date of patenting a 
German patent is the date of the décision by the board of examiners to 
grant the patent. The testimony of an expert witness, who claimed 
to be familiar with the German patent law, and who expounded it, to- 
gether with excerpts from décisions of the German Impérial Court 
found in the record, are claimed to support the latter contention. I 
hâve carefuUy considered the subject, and am quite prepared to believe 
that a patentée under the German law secures certain monopoly rights 
during the pendency of the application, but that full and definite mo- 
nopoly rights are not secured to him until after the Patent Office dé- 
cision, when there is a sealing or issuing of the patent, which is evi- 
denced by the ausgegeben date printed on the face of the patent. Until 
then there is no actual patenting. The German décisions in évidence 
do not appear to me to décide the précise question under considération ; 
but it is not an entirely new question in this country, having been pre- 
viously decided in Queen v. Friedlander (C. C.) 149 Fed. 775, that the 
"publication or ausgegeben date is the date upon which the patent is 
actually issued," and in several other cases that the word "patented," 
as used in section 4887, means "the actual issuance of the patent under 
the seal of the government" of the foreign country. It was so held in 
American Co. v. Cushman (C. C.) 57 Fed. 842, and this holding was fol- 
lowed by Judge Shipman in this circuit in 1894 in the case of Edison 
Co. v. Waring Co. (C. C.) 59 Fed. 358, affirmed 69 Fed. 645, 15 C. C. A. 
700. The amendment to the statute concededly bas not altered the 
effect of thèse décisions, and Congress, in re-enacting the earlier stat- 
ute, presumably adopted the interprétation of the judicial décisions 
bearing thereon rendered before the amendment. The Abbottsford, 
98 U. S. 444, 25 Iv. Ed. 168 ; McDonald v. Hovey, 1 10 U. S. 619, 4 Sup. 
Ct. 142, 28 h. Ed. 269 ; Sedgwick on Const. Stat. 365 ; White v. Apollo, 
209 U. S. 14, 28 Sup. Ct. 319, 52 h. Ed. 655, 14 Ann. Cas. 628. But the 
défendant contends that some of the décisions cited on this point (the 
Queen Case, for instance) were rendered under section 4886 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 3382), which relates to an en- 
tirely différent subject ; section 4887 dealing with protection in a for- 
eign country, while section 4886 deals with disclosures as anticipations 
of the alleged invention. This contention, however, is thought unsound. 
The word "patented," as used in both sections, when considered in re- 
lation to the issuance of the patent or the period from which the mo- 
nopoly dates, has no différent signification. Upon this point there was 
also évidence by the complainant to show that it is the practice of the 
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United States Patent Office to regard the ausgegeben date of a German 
patent as the date of grant and the time from which the monopoly runs. 
Such practice is not inconsistent with the décisions cited, which hâve 
had the subject of the dates of foreign patents under considération. 

There is no positive évidence to show that the individual défendants, 
who were f ormerly in the employ of the complainant company, violated 
their contract with the complainant to keep secret its modus operandi, 
or that they participated in any profits derived from the infringement. 
Indeed, the process, being a patented one, was open to the public, and 
the défendant company was free to discôver it by a search of the files 
of the Patent Office. Both Patrick and Shedd, who, by the way, are 
not officers or stockholders of the défendant company, testified that they 
did not disclose the process or apparatus, or assist in originating the 
process adapted by the défendant company to its business, and, accord- 
ing to the witness Howe, the essential features of the process and ap- 
paratus were originated by one Brigham, who secured a patent for 
his improvement before the individual défendants entered the employ 
of the défendant company. 

A presumption of bad faith sometimes arises from the employment 
of former employés of a competing concern operating under patent 
rights, but none is thought to exist in the présent case, which would 
warrant holding Patrick and Shedd personally liable for the infringe- 
ment, and therefore the bill is dismissed as to them, but the complainant 
is entitled to a decree, with costs, holding the patent in suit valid and 
inf ringed by the défendant company. 



NATIONAL MERCANTILE CO., Limited, T. WATSON, Corporation 

Oom'r, et al. 

(District Court, D. Oregon. July 27, 1914.) 

No. 6372. 

1. COEPORATIONS (§ 642*) FOBEIGN OOKPOEATIONS— WHAT CONSTITUTEB DO- 

IN6 Business. 

Where a Canadlan corporation, engagea in loanlng money, had an agent 
residlng In Oregon, and applications for loans made to him were f orwarded 
to the company for approval, and, on approval of an application, an under- 
taking agreeing to pay to the agent the amount of the loan in considéra- 
tion of monthly payments was issued to the agent, who assigned the same 
to the prospective borrower, the loan being secured by mortgage on Ore- 
gon real estate, the corporation was doing business In Oregon. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520-2527 ; 
Dec. Dig. § 642.*] 

2. COBPOBATIONS (§ 648») FOEEION COBPOBATIONS— RiOHT TO DO BUSINESS. 

L. O. L. Or. § 6727, requlres foreign corporations to flle with the Secre- 
tary of State a copy of the charter certified to by the légal keeper of the 
original, together with a certiticate of a United States diplomatie or con- 
sular officer in such foreign country that such certifylng officer has the 
requislte officiai knowledge whether such charter or articles of Incorpo- 
ration are of a genuine, valld, and subsisting character, and that such 
copy Is duly certified by the officer having the légal custody of the orlg- 

'For other cases see sama topio & i NmiBiiB in Dec. t Am. Digs. 1S07 to date, & Rep'r Indexe* 
215 F.— 59 
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Inal. A Canadlan corporation dolng business in Oregon had the certlfleate 
of the registrar of joint-stock coinpanies tliat ttie copy of the article of 
association was a true copy of the original in the registrar's office, also 
the certlfleate of the provincial secretary of British Columbla that the 
registrar was the duly appointed officer, and that the signature and seal 
attached to his certlfleate were his signature and seal, and that sald reg- 
istrar had the légal custody of the original document, and also a certiflcate 
of the United States consul gênerai at Vancouver, B. C, that the regis- 
trar vf&a the duly appointed and commissioned registrar of joint-stock 
companies for the province of British Columbla, and that to ail his officiai 
acts full faith and crédit were due and given. Held, that the corporation 
was not entitled to do business; there being no certlfleate that the regis- 
trar had requisite officiai knowledge whether the articles were of a gen- 
uine, valid, and subslsting character. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. § 2516; Dec. 
Dig. § 648.*] 

3. COEPOKATIONS (§ 661*) — POEBIGN COBPOKATIONS— RiGHT TO SUB. 

A foreign corporation unauthorized to do business in Oregon, because 
of failure to file the certiflcate required by L. O. L, Or. § 6727, is not en- 
titled to sue in the fédéral court for the district of Oregon. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2536, 2539, 
2542, 2543, 2544, 2546, 2563-2567 ; Dec. Dig. § 661.*] 

In Equity. Suit by the National Mercantile Company, Limited, 
against R. A. Watson, as Corporation Commissioner, and others. 
Judgment for defenc^ants. 

Wilson, Neal & Rossman, of Portland, Or., for plaintiff. 

Martin L. Pipes, John M. Pipes, and George A. Pipes, ail of Port- 
land, Or., for défendant Watson. 

A. M. Crawford, of Salem, Or., and.Walter H. Evans and Arthur 
A. Murphy, both of Portland, Or., for ail other défendants. 

Before GILBERT, Circuit Judge, and WOLVERTON and BEAN, 
District Judges. 

WOLVERTON, District Judge. The chief purpose of this suit is 
to hâve declared void and inoperative an açt of the législative assembly 
of the State of Oregon entitled "An act to protect purchasers of stocks 
and bonds and prevent f raud in the sale thereof ; to create a corpora- 
tion department," etc., approved February 28, 1913 (Laws 1913, p. 
668), and commonly known as the "Blue Sky Law." 

The complainant is a British Columbia corporation, with its principal 
place of business at Vancouver, and claims to be doing a loaning busi- 
ness upon real estate mortgage security. It has a gênerai agent, A. D, 
Baker, residing in Portland, Or. Applications for loans are made to 
him, and he forwards them to the company for approval. When ap- 
proved, the company issues to Baker an undertaking, under seal, agree- 
ing, in considération of the payment of one-hundredth of the loan 
each month, to pay to said Baker the amount of the desired loan as 
soon as the loan fund of the company contains a sufficient amount of 
money to make up the said loan. The undertaking being assignable, 
Baker at once assigns the same to the prospective borrower, who there- 
upon makes his payments to Baker, or to the company, at his option. 
The loans so made or agreed to be made are secured by mortgages 

•For other casea see same topic & § numbeib lu Dec. à Am. Digs. 1907 to date, & Rsp'r Indexes 
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upon real property in Oregon. Baker attends to securing the mort- 
gages, and, when executed, forwards them to the company, and also 
collects and forwards to the company the monthly installments as they 
become due and payable. 

[1] The question is presented primarily whether, under this state of 
facts, the complainant is doing business within the state of Oregon. 
The answer is obvious. Practically the entire business of the com- 
pany relating to loans within the state is transacted by Baker, the gên- 
erai agent, residing at Portland. He solicits the loans, takes applica- 
tions, collects the first payment, together with ail installments, attends 
to taking the mortgages, and forwards ail to the company at its home 
office. From the home office is issued the obligation, to Baker, which 
he assigns to the borrower at Portland. The business does not con- 
sist of the securing of one loan only, or of a limited number, but of 
continuons and numerous transactions of the kind, with numerous 
persons, and cannot be other than a carrying on of the business, and 
that within the state. 

Being engaged in business within the state, the défendants, by plea 
in abatement, challenge complainant's right properly so to continue 
in business or to maintain this suit on the ground that a copy of its 
charter or articles of incorporation has not been properly certified. 
The objection consists in the fact that the certificate of the consul 
gênerai of the United States residing at Vancouver, B. C, fails to 
state that the certifying officer (that is, the légal keeper of the orig- 
inal charter or articles of incorporation) has the requisite knowledge 
as to whether such charter or articles of incorporation is of a genu- 
ine, valid, and subsisting character. 

[2,3] The statute of Oregon (section 6727, Lord 's Oregon Laws) 
requires that every foreign corporation shall, before transacting busi- 
ness in the state, file with the Secretary of State a written déclaration 
of its désire and purpose to engage in business within the state, which 
déclaration shall, among other things, be accompanied by a certified 
copy of the charter or articles of incorporation of the company, certi- 
fied to by the légal keeper of the original, together with a certificate of 
a United States ambassador, minister, consul gênerai, vice consul, or 
charge d'affaires in such foreign country, "that such certifying offi- 
cer has the requisite officiai knowledge as to whether such charter 
or articles of incorporation are of a genuine, valid, and subsisting 
character, and that such copy is duly certified by the officer having 
the légal custody of the original." 

The company has the certificate of the registrar of joint-stock com- 
panies to the eflfect that the annexed copy of the articles of associa- 
tion is a true and correct copy of the original filed in the registrar's 
office; also the certificate of the provincial secretary of British Co- 
lumbia to the effect that the registrar is the duly appointed officer, 
and that the signature and seal attached to bis certificate are his 
signature and seal, and that said registrar has the légal custody of 
the original document ; and also a certificate of the consul gênerai of 
the United States residing at Vancouver, B. C, to the effect that the 
registrar is the duly appointed and commissioned registrar of joial- 
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stock companîes for the province of British Columbîa, and that to ail 
his officiai acts full faith and crédit are due and given. This officer 
does not, however, certify, as required by the statute of Oregon, that 
the registrar has requisite officiai knowledge "as to whether such 
charter or articles of incorporation are of a genuine, valid, and sub- 
sisting character." 

This leaves the credentials for obtaining a certificate 'or license for 
engaging in business in this state, as we think, fatally defective, and 
for that reason the complainant can hâve no proper or légal standing 
for doing or transacting business within the state. Not being author- 
ized to do business within the state, it follows irresistibly that it has 
no légal standing for rnaintaining a suit hère, and it has been so held 
in this jurisdiction. Cyclone Mining Co. v. Baker Light & Power Co. 
(C. C.) 165 Fed. 996; La Moine Lumber & Trading Co. v. Kesterson 
(C. C.) 171 Fed. 980. It is further maintained, under the plea in abate- 
ment, that the complainant has failed to pay or offer to pay the an- 
nual license fee of $100, as required by an act of the législative as- 
sembly of the state, approved March 4, 1913. Session Laws 1913, p. 
772. This statute requires that every foreign corporation shall, be- 
tween July Ist and August 15th of each year, pay in advance to the 
corporation department an annual license fee of $100. And this ob- 
jection is also perhaps well assigned. 

Again, it is urged that the complainant is engaged in a lottery busi- 
ness. While we are not assured that the business carried on can be 
so characterized, yet, from a cursory examination of the scheme un- 
der which the company makes its supposed loans and prosecutes its 
project, we are not at ail persuaded that it is not engaged in a fraud- 
ulent business. 

But for the fatality in the consul general's certificate, as heretofore 
indicated, the suit ought to abate, and such will be the order of the 
court 



THE ADELAÏDE T. OAELETON, 

(District Ctourt, D. Connecticut July 8, 1914.) 

No. 1T04. 

Salvage (§ 13*) — Rescxje or Disabled Schooneb — ^Nature of Seevici!. 

A schooner, worth with lier cargo about $15,000, during a storm and 
dense fog, was blown upon a rock in Long Island Sound, causing her to 
leak somewhat, and so injurlng her rudder fastenlngs as to render her 
unable to navlgate. In the morning she displayed a dlstress signal, In 
response to which she was towed to port by a tug, under an agreement 
that the priée should be flxed by the underwrlters at New Haven, which, 
however, was not done. Eeld that, while the schooner was not In im- 
médiate danger, her master was evidently in doubt as to his abllity to 
reach port, and the service so rendered by the tug was a salvage service, 
for which she was entltled to an award of $750. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. $ 15; Dec. Dig. 
I 13.*] 

»For otber cases see same toplc & { numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexât 
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In Admiralty. Suit by the New England Transportation Company, 
for itself and the crew of the tugboat Resolute, against the schooner 
Adelaide T. Carleton. Decree for libelant. 

Clifford I. Stoddard, of New Haven, Conn., for libelants. 
Carpenter & Park, of New York City, for claimant. 
Frederick H. Wiggin, of New Haven, Conn., for trustée of New 
England Transp. Co. 

THOMAS, District Judge. On the llth day of March, 1912, the 
schooner Adelaide T. Carleton, of Rockport, Me., of the burden of 
about 208 tons, left Elizabethport, N. J., via Long Island Sound, 
bound for Stockton Springs, Me., having laden on board a cargo of 
about 360 tons of fertilizer. 

On the night of March 15th, and during the prosecution of said voy- 
age, a very severe storm out of the northwest had raged, accompanied 
by heavy rains and dense fog. On account of the fog it was impos- 
sible to make accurate observations of the position of the schooner, 
and about 5 o'clock on the afternoon of the 15th she was blown upon 
Goose Rock, near Falkner's Island. With a change of the wind she 
came ofï the rocks and anchored with both anchors in deep water, 
where she lay in a fairly calm sea with the wind blowing from 15 to 
19 miles an hour, until the morning of the 16th. She was making wa- 
ter slowly, which her crew was able to take care of with the pumps ; 
but her rudder was unhung out of the lower pintle, rendering the rud- 
der useless. About 6 :30 that morning the captain ordered the signal 
of distress, the American flag. Union down, put in the rigging, which 
order was obeyed. 

At 5 o'clock on the morning of the 16th the steam tug Resolute, be- 
longing to the New England Transportation Company and in command 
of a captain, with a pilot and four deck hands on board, left New 
London bound west for New York through Long Island Sound. 
About 7 o'clock in the morning the captain and pilot of the Resolute 
sighted the Carleton about two miles ofï shore from Falkner's Island, 
flying the American flag, Union down. The Resolute changed her 
course about two points and bore down upon the schooner, which was 
at anchor as already described. 

The captain of the Resolute drew alongside of the schooner, and 
Captain Kent, commanding the schooner, had a conversation in the 
pilot house of the Resolute with Captain Snow. This conversation 
related to the condition of the schooner, and Captain Kent requested 
that Captain Snow tow the schooner to New London. This he refused 
to do, but agreed with Captain Kent to tow the schooner to New Ha- 
ven harbor. Before undertaking the work it was agreed to submit the 
value of the services to the underwriters at New Haven. 

Upon arriving at New Haven the schooner was drawn up alongside 
of canal dock and'beached in the mud. The matter of the value of 
the services was never submitted to the underwriters. At New Haven 
a survey was made of the schooner, and the surveyors found "that on 
sounding the pumps the vessel has but six inches of water in her, and 
that at no time had she had over eight inches, and we also find that 
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her rudder is unhung out of the lower pintle," and recommended that 
she be towed to New London, put on the dock, and that temporary 
repairs be made there. Rubber gaskets were procured on shore at 
New Haven with which to fix the after pump, and on the foUowing 
day the schooner was towed, without any further repairs, to New 
London by a New Haven harbor tug in company with two scows, and 
at New London was dry-docked, where temporary repairs were made 
to her rudder and keel. The value of said repairs was $408, and in 
the course of a short time, under one sail, she continued on to her des- 
tination, Stockton Springs, Me., where she discharged her cargo of 
fertilizer, which was intact as the resuit of her expérience. 

At the time the Resolute drew alongside of the schooner, the wind 
was blowing west, the sea was net rough, but choppy, and the atmos- 
phère was clear, and in towing the schooner to New Haven no risks, 
in addition to the ordinary risks of navigation, were taken by either 
the tug or its crew. The schooner, it was claimed by the libelants, 
was in such a position as to be unable to get out without a rudder, as 
the wind was blowing from the west, and she was, so to speak, in a 
pocket, and could not get out without help, and I find this claim to be 
true. 

While Captain Kent testified that he could hâve laid there for a 
long period of time with the wind and water as it then was, yet it is 
signîficant that he at least must hâve thought that he was in more or 
less of a dangerous condition, in view of the fact that he hoisted his 
signal of distress, and not a towing signal. Of course, he had no 
knowledge as to the exact damage that had been donc to his vessel, nor 
could he tell whether it would be possible for him to sail, even if he 
had a rudder, to New Haven or New London, without the vessel leak- 
ing badly. The question is: What were Captain Kent's beliefs as 
his vessel lay at anchor with référence t"o his ability to get under way 
without help? After she was put upon the dry dock it was ascer- 
tained that she could hâve continued on without serions danger from 
leaking; but with her rudder out of commission, and the signal of 
distress flying, it seems conclusive that Captain Kent must hâve been 
quite uncertain about his ability to safely move at the time the Res- 
olute approached. 

It was testified that $50 to $75 is reasonable compensation for a tug 
to go from New Haven harbor and tow such a vessel to the place 
where this one was landed in New Haven harbor ; but it seems to me 
that there is more in this transaction than mère towage. It must hâve 
been évident to Captain Kent's mind that he expected to pay, or that 
the owners expected to pay, more than mère towage, else the conver- 
sation with the captain of the tug Resolute in the pilot house would 
hâve definitely fixed the towage services, as Captain Snow had been a 
tug captain in the waters of Long Island Sound for 27 years, and 
familiar with navigation and towage charges in and about the sound. 
It seems to me that Captain Kent must hâve realired that he was in 
some kind of danger, and, although that danger was not imminent, yet 
it was sufhcient to produce the belief in his mind that he needed as- 



KBMP & BUBPBE MFG. OO. V. MITOHELL 935 

sistance, and needed it enough to order a signal of distress to be at- 
tached to the topmost part of the rigging. 

In The Blackwell, 77 U. S. (10 Wall.) on page 13. 19 L. Ed. 870, 
the Suprême Court said: 

"Courts of admiralty usually consider the fo]lowlng circumstances as the 
main ingrédients in determining the amount of tlie reward to be decreed for 
a salvage service : 

"1. The labor expended by the salvors in rendering the salvage service. 

"2. The promptitude, sUllI, and energy displayed in rendering the service 
and saving the property. 

"3. The value of the property employed by the salvors In rendering the 
service, and the danger to which such property was exposed. 

"4. The rlsk incurred by the salvors in securing the property from the Im- 
pendlng péril. 

"5. The value of the property saved. 

"6. The degree of danger from which the property was rescued." 

In view of ail the circumstances and conditions thsn existing, I find 
the libelant entitled to recover low salvage. What, then, becomes fair 
compensation for the salvage of the schooner and her cargo? The 
schooner was w^orth approximately $4,000 and the cargo $10,063. 

From ail of the facts and circumstances I find that $750 is fair com- 
pensation, and order said amount to be apportioned as foUows: Sev- 
enty-five per cent, to the owners and twenty-five per cent, to the crew 
of the Resolute in proportion to their wages, after the captain of the 
Resolute is awarded $100 for his services. 

Let judgment therefor be entered for the libelants in the sum of 
$750 and costs, and a decree accordingly. 



KEMP & BUEPBE MFG. CO. t. MITCHELL et aL 

(District Court, E. D. Pennsylvania, July 18, 1914.) 

No. 168. 

1. Evidence (§ 427*) — Pabol Evidence — Written Contbact — Vabiancb bt 

Pakol — Waiveb. 

On an issue of breach of plaintlff's sales agency contract by défend- 
ants' sale of machines covered by the contract within défendants' terri- 
tory, paroi évidence, showlng défendants' knowledge that machines similar 
to those which were the subject-matter of the contract had been before 
and were, during the existence of the contract, belng sold by plaintifC's 
îicensee within the territory covered by défendants' contracts, offered to 
show a waiver of the latter's alleged exclusive right to the territory, 
was not objectionable as tending to alter or vary the terms of the con- 
tracts, under the ru!e that a waiver may be Inferred from the acts, con- 
duct, and déclarations of the parties and may be proved by paroi. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1861 ; Dec. Dlg. 
I 427.*] 

2. Principal and Agent (§ 81*) — Agency Contract — Sale of Machineet — 

RiGiiT TO Exclusive Territory — Waiver. 

Where défendants contracted to sell plaintlff's manure spreaders in a 
specifled territory respectively for each of the years 1904, 1905, and 190C^ 
with full knowledge that plaintift had issued a liceuse to another to 
manufacture and sell similar spreaders within défendants' territory, and 

*For oihei cases see same topic & § mumbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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défendants durlng such period made payments to plalntlfif wlthout any 
claim for damage or set-off, falled to assert any right to the exclusive 
sale of the spreaders withln the terrltory, and to resdnd or glve plain- 
tifC any notice of intention to claim damage for an alleged breach, thelr 
right to the exclusive .occupation of the terrltory was walved. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dlg. §§ 
194-214, 219, 223 ; Dec. Dlg. § 81.*] 

Action by the Kemp & Burpee Manufacturing Company against Ben- 
jamin C. Mitchell and another, doing business as B. C. Mitchell & Son. 
On exceptions to a referee's report. Overruled, and report confirmed. 

G. Harry Ditter, of Philadelphia, Pa., for plaintifï. 

J. Barton Rettew, of Philadelphia, Pa., for défendants. 

THOMPSON, District Judge. The évidence fully sustains the 
findings of fact of the learned référée. 

[1] The first exception assigns error in the admission of oral or 
written évidence tending to alter or vary the terms of the several writ- 
ten contracts between the parties. As stated by the référée, there was 
no évidence admitted intended to alter or vary the terms of the con- 
tracts. The évidence in question was ofïered and admitted solely for 
the purpose of showing upon the part of the exceptants knowledge that 
spreaders similar to those which were the subject-matter of the con- 
tracts between the parties had been before and were, during the exist- 
ence of those contracts, being sold by the licensee of the Kemp & 
Burpee Manufacturing Company within the terrltory covered by the 
sales contracts between the parties to this proceeding. The purpose 
was to establish upon the part of Benjamin C. Mitchell, individually 
and trading with Clinton T. Mitchell as B. C. Mitchell & Son, a waiv- 
er to that extent of the terms of the written contracts. 

A waiver may be inferred from the acts and conduct and déclara- 
tions of the parties, and may be proved by paroi. Hyde v. Kiehl, 183 
Pa. 414, 38 Atl. 998; Allen v. Sowerby, 37 Md. 410; Kribs v. Jones, 
44 Md. 396; Herzogv. Sawyer, 61 Md. 344. 

The second and third exceptions relate to the findings that the Mit- 
chells knew that sales were made by J. B. Kemp Manufacturing Com- 
pany, licensees of the Kemp & Burpee Manufacturing Company, in the 
restricted terrltory of the Mitchells during the years 1903, 1904, 1905, 
and 1906 under such license. The findings of knowledge, together with 
the other findings of fact, are amply sustained by the évidence. 

[2] The fourth, fifth, and sixtli exceptions bear upon the findings 
that the Mitchells by their conduct impliedly, if not expressly, waiv- 
ed any claim for damages because of alleged breach of the terms of the 
contracts in permitting the manufacture and sale of the spreaders by 
J. S. Kemp Manufacturing Company in the restricted terrltory specified 
in the contracts for the sale of the spreaders by the Mitchells. I find 
no error in the conclusions of law of the référée upon which thèse ex- 
ceptions are based. 

The évidence clearly shows that the contracts of 1904, 1905, and 
1906 were entered into with a fuU knowledge upon the part of the 
Mitchells of their terms, and with the full knowledge upon their part 

'For other cases see same toplc à i numbss in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the existence of the license to J. S. Kemp Manuf acturing Company, 
and that J. S. Kemp Manufacturing Company was manufacturing and 
selling manure spreaders under their license in the restricted terntory. 
That the Mitchells by their acts, conduct, and déclarations waived their 
right to claim damages for alleged breach of the contracts by failing 
to assert their rights during the period of existence of the contracts; 
by making payment to the Kemp & Burpee Manufacturing Company 
during that period without any claim for damages or set-oflf; by fail- 
ing to rescind or to clàim damages, or to give any notice of intention to 
claim damages for the alleged breach. 

"Waiver is wiiere one in possession of any right, whether conferred by law 
or by contract, and of full knowledge of the materlal facts, does or forbears 
the doing of soinething inconsistent with the existence of the right or of hls 
intention to rely on it. Thereupon he is said to hâve waived it, and he is 
precluded from claiming anything by reason of It afterwards." Bishop on 
Contracts, § 792 ; Pokegama Sugar Pine Lumber Co. v. Klamafh River Liun- 
ber & Improvement Co. (C. C.) 96 Ped. 34. 

"Where a person tacitly encourages an act to be done, he cannot after- 
wards exercise his légal right in opposition to such consent, if hls conduct or 
acts of encouragement induced the other party to change his position, so that 
he will be pecuniarily prejudiced by the assertion of such adversary claim." 
Swain v. Seamans, 9 Wall. 254, 19 L. Ed. 554. 

"Waiver of a right or beneflt may be established by the actions, déclara- 
tions, acquiescence, even silence, of a party, as well as by his expressed con- 
sent and approval. * * • 

"While a waiver is not in the proper sensé of the term a specles of estoppel, 
yet where a party to a transaction induces another to act upon the reasona- 
ble belief that he has waived or will walve certain rights, remédies, or ob- 
jections which he is entltled to assert, he will be estopped to Insist upon 
such rights, remédies, or objections to the préjudice of the one misled." 
Marine Iron Works v. Wless, 148 Fed. 153, 78 C. C. A. 279. 

For the reasons above stated, the exceptions of Benjamin C. Mit- 
chell and B. C. Mitchell & Son to the referee's report and award are 
dismissed, and the report is confirmed. 



In re METALLIO SPECIALTT MFG. CO. 

(District Court, E. D. Pennsylvanla. May 22, 1814.) 

No. 4189. 

1. Bankbuptct (§ 474*) — Administeation — Pees. 

It is the duty of every one connected with the administration of the 
bankruptcy laws to make sure that no fées or charges, except those in- 
tended by the acts of Congress, are paid out ol the estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. IS 878-884: 
Dec. Dlg. i 474.*] 

2. Bankbtjptct (§ 482*) — ^Administeation — Counsel Fées — Review. 

Fées payable to counsel for a bankrupt's trustée are subject to super- 
vision by the court 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. i§ 874-876, 897 : 
Dec. Dlg. § 482.*] 

*FoT other cases see same topio & i numbbb lu De«. & Am. Blgs. 1907 to date, & Rep'r Indexe* 
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3. Bankruptct (§ 482*) — Administration — Counsœl Fées. 

Where an original allowance to counsel for the bankrupt's trustée was 
Intended to cover ordlnary services, présent and future, it did not pre- 
clude a subséquent allowance for subséquent extraordlnary and unanticl- 
pated services, niade necessary by the presenting of a doubtful clalm. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 874^-876, 897 ; 
Dec. Dlg. i 482.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Metallic Specialty Manufacturing Company. On pétition to review a 
referee's order allowing additional fées to counsel for the trustée. Af- 
firmed. 

See, also, 210 Fed. 663. 

Allen S. Morgan, of Philadelphia, Pa,, for claimants. 
Conard & Middleton and Simpson & Brown, ail of Philadelphia, 
Pa., for trustée. 

DICKINSON, District Judge. The only justification for an opin- 
ion in this case beyond the announcement of the ruling made is the 
gênerai importance of the subject. There are thèse considérations to 
be kept in mind in passing upon the question of compensation to be al- 
lowed to counsel for trustées in bankruptcy. 

[1] 1. It is the duty of every one connected with the administra- 
tion of the bankruptcy laws to make sure that the fund which would 
otherwise be distributed among creditors is not diminished by the pay- 
ment of any fées or charges except those intended by the acts of 
Congress to be paid. 

[2] 2. Counsel for the trustée, both as representing the trustée 
and therefore the court, and as members of the bar of this court, are 
in an especial sensé to bave ail their acts, and emphatically their claims 
to compensation, pass under the supervision of the courts. 

3. As the compensation allowed by the court is in fact usually paid 
by creditors, and always by creditors of a discharged bankrupt, the pow- 
er to fix the amount of compensation ought to be exercised with that de- 
gree of care and discriminating judgment which any one should ex- 
ercise who is spending the money of another. The value of profes- 
sional services is difficult to measure in money. The true profession- 
al spirit is absolutely without taint of commercialism, and inspires the 
doing of professional work without the thought of compensation be- 
ing uppermost or even présent. Such services, however, deserve com- 
pensation, and command a high measure of it. Happily, in this case, 
we are saved the ofttimes difficult duty of fixing the amount of such 
compensation with justice alike to counsel and to those out of whose 
money the compensation comes. It is practically admitted, or at least 
not seriously disputed, that the allowance made by the référée is rea- 
sonable and fair. The exception is based upon the proposition that 
the allowance originally made was prospective and covered by anticipa- 
tion the services for which this allowance is asked for. 

[3] The original allowance was intended to include services then still 
to be rendered, but the services then in view were expressly limited to 
ordinary services. The fact is admitted that extraordinary and at the 

•For otber cases see same toplc & S nttmbbb in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 



THULLEN V. TBIUMPH ELEOTEIO OO. 



939 



time unexpected and unanticipated services hâve been rendered by 
counsel. The fact has been found by the référée and is not in dispute. 
The ground of the objection therefore falls. Something was said at 
the argument about thèse petitioners theniselves having been the cause 
of the necessity for thèse extra services, and that they presented a 
doubtful claim, which called forth a vigorous opposition from the trus- 
tée and his counsel. It is more than probable that some friction re- 
sulted from this, and some beat resulted from the friction. This fact,. 
even if it be a fact, is of no importance, except that it makes clear the 
existence of the other fact that the extraordinary services were render- 
ed. Thèse petitioners are asserting their légal right to object to the 
allowance of this fee, and they cannot be deprived of a légal right, nor 
is that right in any degree lessened by any ill temper on their part, 
whether excusable or inexcusable. 

The findings of the référée are approved, and the order made by him 
affirmed. 



THULLEN V. TEIUMPH ELECTRIC CO. 
(District Court, E. D. Pennsylvania. May 2©, 1914.) 
No. 3054. 

PLEADING (§ 222*) — OVEEEULING OF DEMUREEB — LeAVE TO PLEAD OvEB. 

In the absence of stipulation otherwlse or uiiless a demurrer was In- 
terposed for delay, it is the gênerai practlce In ail Jurisdictlons on tbe 
overruling of a demurrer to the déclaration to give leave to the défendant 
to plead over. 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. §§ 570-574; Dec, 
Dig. § 222.»] 

At Law. Action by L. H. Thullen against the Triumph Electric 
Company. Sur demurrer to statement. Overruled. 

Furth, Singer & Bortin, of Philadelphia, Pa., for plaintifï. 
Henry S. Drinker and Abraham M. Beitler, both of Philadelphia» 
Pa., for défendant. 

DICKINSON, District Judge. It is the almost universal practîce 
in ail jurisdictions when a déclaration is met by a demurrer, which 
the court overrules, to give leave to withdraw the demurrer and to 
plead over, unless, of course, the demurrer was interposed merely foK 
delay. We assume the défendant in this case would wish this usuali 
grâce accorded to it. Even if there had been a stipulation (which 
there was not) that a final judgment should be entered by the court, 
the case would none the less (if the judgment was for the plaintiff) be 
required to be tried in the nature of a writ of inquiry to assess the dam- 
ages for the breach of the contract alleged, unless the principle of the 
presumption of damages to the amount of the agreed compensation 
applies to this case. 

If the parties will stipulate that final judgment may be entered on 
the présent state of the record, and if for the plaintiff that the dam- 

■For oUier cases see s&me topic & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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âges may be assessed at an agreed sum with costs, we will dîsmîss and 
dispose of the questions raised by this demurrer and dispose of the 
case ; otherwise we will overrule the demurrer, which we now do, and 
grant leave to the défendant to withdraw it and plead over, the plea 
to be filed within ten days. Further leave is granted to either side to 
move for a reargument if the suggested stipulations are filed. If no 
such stipulations are filed and no plea is filed within ten days from this 
date, the plaintifif may move for judgment. 

For obvious reasons, at this stage we refrain from a discussion of 
the légal merits of the case. 



MANUFACTUREES' LIGHT & HEAT CO. v. OÏT et aL, PubUc Service 
Commission of West Virginia. 

(District Court, N. D. West Virginia. July 29, 1914.) 

1. CONSTITimONAL LAW (§§ 62, 80*) CORPORATIONS (§ 394») EXECUTIVE 

BOABDS — CONSIITOTIONALITY OF STATTJTE CeEATINQ. 

Aet W. Va. Feb. 22, 1913 (Laws 1913, c. 9), creating a state Public 
Service Commission and preseriblng Its powers, Is not invalld as confer- 
rlng on such Commission législative, executive, and judicial powers in 
violation of the state Constitution, but merely créâtes an agency for car- 
rying out the législative scheme with respect to public service corpora- 
tions. 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent. Dig. §§ 
94-102, 140, 143-147; Dec. Dig. §§ 62, 80;* Corporations, Cent Dig. i 
1576 ; Dec. Dig. § 394.*] 

2. COUETS (§ 489*) — JUBISDICTION OF FEDERAL COURTS — StATUTE GiVING ReM- 

EDY IN State Court. 

One entitled to invoke the Jurisdiction of a fédéral court on the ground 
that a state statute deprives him of property rights In violation of the 
Constitution of the United States cannot be deprived of that right by 
reason of being given a remedy in the state courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324-1330, 1333- 
1341, 1372-1374 ; Dec. Dig. § 489.*] 

3. Gas (§ 2*) — Régulation — Statutes — "Gas Company." 

The term "gas companies" as used in Act W. Va. Feb. 22, 1913 (Laws 
1913, c. 9), relating to public service corporations, Includes companies 
furnishing natural gas. 

[Ed. Note. — For other cases, see Gas, Dec. Dig. § 2.* 

For other définitions, see Words and Phrases, vol. 4, p. 3045.] 

4. Constitutional Law (§ 38*) — Validity or Statute. 

A statute is Invalld that requires something to be donc which Is for- 
bldden by the Constitution, but it Is not essential to the validity of a 
statute that it should enjoin obédience to the Constitution, or re-enact Its 
provisions. 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent. Dig. $ 36; 
Dec. Dig. § 38.*] 

5. Constitutional Law (| 318*) — Due Peocess of Law — Statute Creating 

Public Service Commission. 

Act W Va. Feb. 22, 1913 (Laws 1913, c. 9), relating to public service 
corporations and creating a Public Service Commission, is not subject to 
the objection that it authorizes the Commission to take property without 
due process of law. In that it makes no provision for notice and hearlng 

*For oUier cases see same topic & S numbeb In Dec. & Am. Dlga. 1907 to date, & Kep'r Indexes 
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before the fixing of rates; that belng a requlrement of the state Con- 
stitution. 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent Dlg. { 949; 
Dec. Dlg. § 318.*] 

8. CoMMEKOE (I 60*) — State Régulation of Natubal Oas Companies — Oow- 

STITUTIONALITT. 

A State régulation, fixing the priée to be chargea by gas companies for 
natural gas furnished to consumers wlthln the state, Is not an unlawful 
régulation of interstate commerce, although some of the gas supplied la 
piped from other states; Congress havlng taken no action affectlng the 
subject. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §| 91-95; Dec 
Dlg. i 60.*] 

T. Gas (§ 14*) — State Régulation ot Rates — ^West Virginia Statut!. 

Under Act W. Va. Feb. 22, 1913 (Laws 1913, c. 9), creatlng a PubUc 
Service Commission, such Commission bas power on Its own motion to 
Institute an inquiry into the reasonableness of gas rates, and on a flnd- 
Ing that those charged are unreasonaWe, to flx reasonable rates. 

[Ed. Note.— For other cases, see Gas, Cent Dlg. §| 10-11; Dec. Dlg. S 
14.*] 

t. CONSTITUTIONAL LaW (§ 318*) — STATB REGULATION OF RaTES — LeGALITT 
OF PîtOCEEDINGS. 

Gas companies held not denled due process of law on a hearlng before 
the Public Service Commission of West Virginia as to the reasonable- 
ness of gas rates because of the expression of a request by one et the 
commissioners that the leadlng counsel for the companies should wlth- 
draw, made after charges against the falrness and integrity of the Com- 
mission had been made but not substantlated, and because of the closlng 
of the hearlng after counsel wtthout justification had wlthdrawn and 
refused to further appear. 

[Ed. Note.— For other cases, see Constltutlonal Law, Cent Dlg. f 949 ; 
Dec. Dlg. § 318.*] 

9. Gas (§ 14*) — State Regut.ation of Rates — Review bt the Courts. 

In a suit to enjoin the enforcement of gas rates flxed by a state com- 
mission after a hearlng, the court cannot conslder ex parte afiidavlts to 
supply the place of évidence whlch eomplalnants had the opportunlty to 
produce before the commission, but dld not and on such affidavlts set 
aside the flndings of the commission. Nor can It set aslde such flndlngs 
where on the évidence there is ground for différence of opinion among 
reasonable men. 

[Ed. Note.— For other cases, see Gas, Cent Dlg. fi 10-11; Dec. Dlg. 
§ 14.*] 

10. Gas (i 14*) — State Régulation of Rates — Validity of Rates. 

A rate flxed for natural gas by a state commission cannot be held con- 
fiscatory because It would requlre the companies affected, under contracts 
made by them, to supply gas to consumers in other states at a loss. 

[Ed. Note. — For other cases," see Gas, Cent Dlg. §§ 10-11; Dec EUg. 
I 14.*] 

11. Gas (j 14») — State Régulation of Rates — Suit to Enjoin Bnfobce- 
MENT OF Rates. 

In a suit in a fédéral court to enjoin the enforcement of gas rates flxed 
by a state commission, the complainant assumes the burden of showlng 
wlth reasonable certainty the Invasion of rlghts afiBrmed or conferred 
by the Constitution or laws of the United States, as the court cannot set 
up views It might bave reached as to what ought to be done against the 

*For other cases see saioe topic & § nvmbeb Lq Dec. & Am. Dies. 1907 to date, & Rep'r Indexes 
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conclusions of the Commission, whlch hâve a reasonable basls of support 
lu the évidence. 

[Ed. Note.— For other cases, see Gas, Cent. Dig. §§ 10-11 ; Dec. Dlg. 
î 14.*] 

In Equity. Suit by the Manufacturers' Light & Heat Company, the 
Manufacturers' Gas Company, the Tri-State Gas Company, the Wheel- 
ing Natural Gas Company, the Ohio Valley Gas Company, the Blacks- 
ville Oil & Gas Company, the Cameron Gas and Oil Company, the Wet- 
zel Gas Company, and the New Cumberland Water & Gas Company 
against Lee Ott, Howard N. Ogden, Charles H. Bronson, and Wade 
C. Kilmer, composing the Public Service Commission of the State of 
West Virginia. On motion ior preliminary injunction. Motion de- 
nied. 

A. Léo Weil, of Pittsburg, Pa., Geo. E. Priée, of Charleston, W. Va., 
B. M. Ambler, of Parkersburg, W. Va., and Charles McCamic, of 
Wheeling W. Va., for plaintiff. 

A. A. Lilly, Atty. Gen., of Charleston, W. Va., and Frank W. Nes- 
bitt and J. B. Sommerville, both of Wheeling, W. Va., for défendant. 

Befdre PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

WOODS, Circuit Judge. The Public Service Commission of West 
Virginia made an order on April 22, 1914, setting forth the finding 
of unjust, unreasonable, and excessive rates charged consumers of 
natural gas in the state of West Virginia by Manufacturers' Gas Com- 
pany, Tri-State Gas Company, Wheeling Natural Gas Company, Ohio 
Valley Gas Company, Blacksville Oil & Gas Company, Cameron Gas 
& Oil Company, Wetzel Gas Company, and New Cumberland Water 
& Gas Company, and declaring and prescribing as reasonable and 
just rates ranging from 11 to 25 cents per thousand cubic feet, ac- 
cording to the class of service and the Commission's view of the sit- 
uation of the Company. Thereafter the Manufacturers' Light & 
Heat Company, a Pennsylvania corporation, and the West Virginia 
corporations above named brought this suit to enjoin the Commission 
from putting the prescribed rates into effect. The bill asserts the right 
of the Pennsylvania corporation to be heard on the ground that it has 
acquired ail of the stock of the West Virginia corporations and is 
operating ail their pipe lines and other property as a unit. A temporary 
restraining order was granted by Hon. Alston G. Dayton, District 
Judge, and the application for a temporary injunction was heard and is 
now to be passed on by three judges, as required by the statute. The 
numerous grounds upon which the injunction is asked will be consid- 
ered in what seems to be their logical séquence. 

[1] 1. The statute creating the Public Service Commission and pre- 
scribing its powers and duties enacted February 20, 1913, is attacked 
on the ground that it confers législative, executive, and judicial pow- 
ers and unités the three forms of power in one Commission, contrary ta 
the Constitution of the state. Detailed analysis of the statute is not 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes- 
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requîred to show that ît îs in no essential particular unlike the numer- 
ous similar statutes which hâve been sustained by the courts. It con- 
fers the power to investigate and ascertain if the public service cor- 
porations of the kind named in it are charging reasonable rates, as a 
means of fixing reasonable rates for the future ; but no judicial power 
is conferred to adjudge damages or other relief for making unrea- 
sonable charges or for other violations of law. The provision for ap- 
peal from the orders of the Commission to the Suprême Court of the 
State does not connote judicial power in the Commission. The point 
is decided by the Suprême Court of the state in United Fuel Co. v. 
Public Service Commission (W. Va.) 80 S. E. 931, holding that the ap- 
peal provided only meant to enlarge somewhat the power before exer- 
cised under the writs of mandamus and prohibition ; that under it the 
court could not review any act of the Commission falling within the 
scope of its power; that the court's action must be judicial in holding 
the Commission within its sphère as prescribed by the statute and lim- 
ited by the statute, the Constitution of the state, and the Constitution 
of the United States, as distinguished from the limited administrative 
power of the Commission. The powers of the Commission hâve no 
feature of the executive branch of the government, for it controls no 
power nor machinery for the enforcement of its orders. The Légis- 
lature of the state has not delegated its législative power, but merely 
provided an agency for carrying out the législative scheme with respect 
to public service corporations. The statute falls within the distinction 
thus stated by Justice Day in Interstate Commerce Commission v. 
Goodrich Transit Co., 224 U. S. 194, 32 Sup. Ct. 436, 56 L. Ed. 729, and 
applied in many other cases : 

"The Congress may not delegate Its purely législative power to a commis- 
sion, but, having laid down the gênerai rules of action under which a com- 
mission shall proceed, it may require of that commission the application of 
such rules to particular situations and the Investigation of facts, with a view 
to making orders in a particular matter within the rules laid down by the 
Congress." 

[2] 2. Tangent to this point îs the objection made by the Commis- 
sion, relying on Prentis v. Atlantic Coast Line R. R., 211 U. S. 210, 29 
Sup. Ct. 67, 56 L. Ed. 150, that this court should not entertain the bill 
until the complainants hâve sought relief by the appeal to the Suprême 
Court of the state provided by the statute. At least two questions un- 
der the fédéral Constitution are made by the pleadings, whether the 
rates prescribed are confiscatory, and whether the complainant's prop- 
erty is about to be taken without due process of law. In the case last 
cited the court restated the principle laid down in Smyth v. Ames, 169 
U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819, and other cases that the 
sufficiency of rates with référence to the fédéral Constitution is a judi- 
cial question over which fédéral courts hâve jurisdiction by reason of its 
fédéral nature, and that one entitled to sue in the fédéral courts can- 
not be deprived of that right by reason of being allowed a remedy in 
the state court. True, in the Prentis Case it was held that the com- 
plainants must carry their grievance to the Suprême Court of Appeals 
of West Virginia for review before invoking the equity jurisdiction of 
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the fédéral courts ; but this was on the distinguîshing ground that un- 
der the Virginia Constitution and statute the proceedings by which 
the matter was to be carried to the Suprême Court were leerislative in 
character, and that the court in reviewing the action of the Commis- 
sion was performing an extra judicial function. The distinction is 
clearly drawn by the Suprême Court of West Virginia in United Fuel 
Co. V. Public Service Commission, supra, and by the Suprême Court 
of the United State? in Bacon v. Rutland R. R., 232 U. S. 134, 34 Sup. 
Ct. 283, 58 L. Ed. 538. 

[3] 3. The contention that the term "gas companies" used in the 
statute was not intended to embrace companies furnishing natural gas 
has no foundation. The statute was enacted in view of the fact that 
a very large part of the gas consumed in the state was natural gas. 
But even if there were ground for debate, the matter has been settled 
by the holding of the State Suprême Court in the United Fuel Com- 
pany Case that the statute embraces companies furnishing natural gas. 

[4, 5] 4. The statute is not subject to the objection that it attempts 
to authorize the Commission to take property without due process of 
law in that it makes no provision for notice and a hearing before fixing 
rates. The complainants were entitled to notice and a hearing, but 
express statutory requirement for such notice is not essential, for the 
reason that the constitutional requirement that there shall be notice 
and an opportunity to be heard is a part of the law governing the Com- 
mission. As the statute is silent on the subject, the presumption is that 
the Législature intended the Commission to comply with the Constitu- 
tion, not to violate it. Such commissions are under two laws, namely, 
the statute law of the state, which confers upon them certain powers 
over public service corporations, and the constitutional law of the state 
and of the United States, which requires that they shall exercise the 
powers conferred by statute only by due process of law, that is, after 
giving the companies due notice and opportunity to be heard. A stat- 
ute is invalid which requires something to be donc which is forbidden 
by the Constitution, but it cannot be essential to the validity of a stat- 
ute that it should enjoin obédience to the Constitution. Paulsen v. 
Portland, 149 U. S. 30, 13 Sup. Ct. 750, 37 L. Ed. 637; Chicago, B. & 
Q. R. R. v. Nebraska, 170 U. S. 57, 18 Sup. Ct. 513, 42 L. Ed. 948; 
French v. Barber A. P. Co., 181 U. S. 324, 21 Sup. Ct. 625, 45 L. 
Ed. 879. 

[6] 5. We are unable to agrée that the fixing of the rates to be 
charged by complainants to their customers in West Virginia is an un- 
lawful régulation of Interstate commerce. ITie régulation of companies 
engaged in the transportation of gas is expressly excluded from the 
scope of the Interstate commerce statute. Neither the West Virginia 
statute nor the orders of the Commission purport to interfère in any 
manner with the transportation of natural gas from West Virginia to 
other States. Nothing is attempted except the régulation of the priées 
of natural gas to the citizens of West Virginia to be charged by cor- 
porations operating in West Virginia under state authority. The ac- 
tion of thèse corporations in uniting their opérations with those of like 
corporations of Ohio and Pennsylvania in pumping gas into a common 
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System of pipes supplying customers in the three states may produce 
the resuit that some gas f rom Ohio and Pennsylvanie cornes into West 
Virginia, although it is undisputed that a much larger quantity of gas 
goes out of West Virginia into Ohio and Pennsylvania than can pos- 
sibly corne in from thèse states. But this interflow of gas from one 
State to another according to the pressure from the main gas pipes as 
common réservoirs cannot affect the power of the state of West Vir- 
ginia to make reasonable régulations as to rates for gas furnished to 
its own citizens. West v. Kansas Gas Co., 221 U. S. 229, 31 Sup. Ct. 
564, 55 L. Ed. 716, 35 L. R. A. (N. S.) 1193, relied on by complainants, 
has no application, for in the présent case no effort is made to prevent 
the transportation and sale of natural gas from West Virginia into 
other states. It is not necessary to décide whether the Congress may 
net regulate charges for natural gas under such conditions, and under 
the well-known rule the court should not anticipate that question. In 
the présent state of the law, the Congress having taken no action, it 
was clearly vvithin the power of the state Législature to provide for the 
protection of its own citizens against excessive charges. If it be as- 
sumed that interstate commerce will be incidentally affected, yet the 
régulation of the local charges of a natural gas company as a public 
service corporation is within the police power of the state until the Con- 
gress sees fit to act. The récent and full review of the subject by the 
Suprême Court in the Minnesota Rate Cases, Simpson v. Shepard, 230 
U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 1511, 48 L. R. A. (N. S.) 1151, 
leaves no room for discussion. The statute falls clearly within the 
principle there laid down by the court after setting out the limitations 
on state action : 

"But within thèse limitations there necessarlly remains to the states, until 
Congress acts, a wide range for the permissible exercise of power appropriate 
to their territorial jurisdiction, although interstate commerce may be af- 
fected. It extends to those matters of a local nature as to which it is im- 
possible to dérive from the constitutlonal grant an intention that they should 
go uncontroUed pending fédéral intervention. » • • where the subject is 
peculiarly one of local concern, and from its nature belongs to the class 
with which the staté appropriately deals in making reasonable provision for 
local needs, it cannot be regarded as left to the unrestrained will of Individ- 
uals because Congress has not acted, although it may hâve such a relation 
to interstate commerce as to be within the reach of the fédéral power." 

[7] 6. The objection is made that the Commission had no author- 
ity under the statute to institute of its own motion an investigation 
into the reasonableness of rates, to find them unreasonable, and to di- 
rect a change to rates which it concluded from the investigation to be 
reasonable. True, section U confers the right on the individual cit- 
izen to make formai complaint and to hâve a hearing on it, in case the 
public .service corporation does not, after notice, "satisfy such com- 
plaint," but this method and procédure is not exclusive ; for section 5 
confers the power to investigate without the limitation that the investi- 
gation must be on complaint of a citizen, and also to change rates found 
to be unreasonable or unjust into just and i easonable rates. The impli- 
cation is clear that the rates may be changed in conséquence of the in- 
vestigation that the Commission is authorized to make of its own mo- 
215 F.— 60 
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tion. The authorities relied on by complainant's counsel do not sup- 
port the objection. 

7. Nor is there any force in the position that the complainants did 
not hâve due notice. Section 2 of the statute (Laws 1913, c. 9) pro- 
vides : 

"The Commission shall prescrlbe the rules of procédure and for taklng év- 
idence in ail matters that may corne before it, and enter such final orders as 
maj' be just and lawful. 

"In the investlsations, préparations and hearings of cases, the Commission 
may not be bound by the strict technlcal raies of pleading and évidence, but 
in that behalf It may exercise such discrétion as will faclUtate their efforts 
to understand and learn ail the facts bearing upon the rlght and justice of 
the matters before them." 

llie formai notice served on the corporations clearly stated that an 
investigation would be entered upon to ascertain whether certain pro- 
posed increases in rates were excessive and discriminatory or just and 
reasonable. This notice plainly indicated that if the rates proposed and 
those in force were found to be unjust and unreasonable they would 
be set aside and just and reasonable rates substituted. Indeed, this 
was the construction of the statute adopted by one of the counsel for 
complainants in his opening statement to the Commission. 

[8] 8. The complainants contend with earnestness that they were 
denied due process of law in that: (1) Their leading counsel was re- 
quîred by the Commission to retire from the cause; and in that (2) 
the Governor of the state improperly interfered in the hearing, and the 
Commission acted in subservience to his will. If thèse charges be 
established, then the hearing was inadéquate and manif estly unfair, and 
it would be the imperative duty of the court to enjoin rates based on 
it. Interstate Commerce Commission v. L. & N. R. R. Co., 227 U. S. 
88, 33 Sup. Ct. 185, 57 L. Ed. 431 ; Interstate Commerce Commission 
V. Baird, 194 U. S. 25, 24 Sup. Ct. 563, 48 L. Ed. 860. 

The investigation was commenced before Commissioners Ogden and 
Bronson at Wheeling on October 31, 1913. The taking of the testi- 
mony began on November 17, 1913, and the complainants introduced 
much évidence tending to show that the rates charged and proposed 
by them were reasonable. The Commission. called experts on rates, 
and the corporations and domestic consumers who had complained to 
the Commission of excessive rates introduced testimony tending to 
support their contention. An adjournment was taken until January 
20, 1914, and without objection the matter was taken up before the 
Commission on that date at Charleston. Counsel not being ready to 
proceed, there was an adjournment to February 9th, and then occurred 
the proceedings on the part of the Commission which it is alleged were 
so manifestly arbitrary and partial as to deprive complainants of a fair 
hearing. The complainants submitted the foUowing in addition to the 
grounds of objection made at the beginning ; 

"Influences hâve been exerted npon members of this Commission by the 
executive branch of the government, which without rlght or authority has 
been permltted to direct and dictate the action and procédure of sald Com- 
mission, and which has expressed the intention of controUing the final déci- 
sion of sald Commission, the members whereof not havlng been as yet con- 
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flrmed by the Senate, thelr names or any of them may be withdrawn by said 
executive before confirmation, and therefore hold office at the will of sald 
executive, whereas the very fundamental principles of the Anglo-Saxon System 
of administration of law and justice, a system prevailing in West Virginia, 
requires that the members of any tribunal by law vested with power to sit 
In judgment upon the rigbts, property, and liberty of the subjoct shall be un- 
biased, unprejudiced, and uncontroUed, free to décide according to the very 
right of the cause, and ansv^erable only to thelr country, their conscience, 
and their God." 

After some acrimonious discussion between the Attorney General 
and counsel for complainants the Commission gave permission to coun- 
sel for complainants to show the basis of the charge of undue influence 
by the Governor of the state. Counsers efforts to make the showing 
resulted in nothing except the letter of the Governor set out in the mar- 
gin,^ and a statement by Commissioner Bronson of a téléphone conver- 
sation between himself and Commissioner Ogden during the hearing at 
Wheeling, to the effect that "two other members of the Commission 
would come to Wheeling that night and pass the necessary resolution 
forbidding the increase in rate that was being requested by the Manu- 
facturera' Light & Heat Company." In the excitement engendered by 

1 January 9, 1914. 

Public Service Commission, Charleston, West Virginia — Gentlemen: It Is 
my désire that no further hearings be held by your Commission outside of 
your courtroom In the State Canitol, until direcicd liy me. if there are any 
parties who bave clalms to présent to the Commission, the information can 
be secured before a notary public or some other person who has authorlty to 
administer an oath, and the iiifoiuiKi nu l-uu tUen be presented to the Com- 
mission for considération, or the parties can come before the Commission 
personally. 

I am very deslrous of havlng your Commission take the Manufacturers' 
Gas Case up on January 20th and bring thls investigation to a speedy ter- 
mination, and this must be done in your courtroom at the Capitol. 

I feel that the Manufacturers' Gas Company should not hâve been per- 
mitted to raise their rates or even to indicate on thelr bills their intention to 
raise the rate, until the question of rate making had been declded by your 
Commission. No attention has been pald to the violations of the gênerai 
order that was passed by your Commission some months a go, which had for 
its purpose, as I understand, the restralning of any public service corpora- 
tion doing business in this state from raislng their rates until permission had 
been secured from your Commission. If you permit one public service cor- 
poration to disregard an order of this klnd, what treatment must you expect 
from other publie service corporations of the state? This order should be 
consldered sacred by the Commission, and any infraction or disregard by a 
public service corporation of thls order should be taken up and vlgorously 
fesented by Injunction or other court proceedings which wlU protect the or- 
ders and ruliugs which your Commission may issue from tlme to time. J 
feel that by permitting the Manufacturers' Gas Company to impose upon the 
gênerai order that was issued by your Commission some months ago, and 
making no effort to prevent them from ralsing their rate In Hancock and 
Brooke counties and in other counties, when the increase in rate Is permitted 
to appear in the bill with a gentlemen's agreement that the Increased rate be 
not collected until your Commission has decided as to whether or not a 
rai.se in the rates will be permitted, you will compromise yourself, and thls 
vvlU glve you no little concern in the future. It is my désire that a fuU and 
free investigation be made of the Manufacturers' Gas Company Case just as 
soon as possible, and that we hâve a décision from the Commission at the 
earliest possible time. 

Very respectfuUy, [Signed] H. D. Hatfleld. 
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the charge agaînst the Commission, Commissioner Ott made the re- 
mark set out in the marginal extract from the proceedings," indicating 
his own désire that Mr. Weil, the leading counsel for the gas compa- 
nies, should withdraw from the case. Commissioner Ogden, who was 
presiding, announced that Commissioner Ott expressed only his own 
view, and not that of the Commission, but that no further interrogation 
of a commissioner from his seat would be permitted. Mr. Weil then 
called Mr. Fitch, an expert, who testified that he had been requested by 
the Governor, as weil as by the Commission, to make an examination 
of the property of the gas companies concerned. Mr. Weil thereupon 
said he had no further compétent testimony, unless he were allowed 
to prove, by one of the commissioners, a conversation of which he had 
heard between the Governor and a commissioner. Commissioner Bron- 
son then stated that he had no objection to being examined as to any 
conversation with the Governor or any one else, and other members 
of the Commissioia invited Mr. Weil to state anything he knew tending 
to show improper conduct on the part of any commissioner. 

At the afternoon session on the same day Mr. Weil announced his 
withdrawal from the case on account of the remark of Commissioner 
Ott. His associate counsel also announced their withdrawal because 
they could not proceed without Mr. Weil who was most familiar with 
the matter. The acting chairman, Commissioner Ogden, expressed 
his regret at the withdrawal of counsel ; and, though at first ref using 
to do so, counsel finally asked in an indefinite way for a continuance. 
Upon inquiry by the acting chairman, an officer of the Manufacturers' 
Light & Heat Company, who was présent, expressed his inability to 
answer then or on the next day what they would do about représenta- 
tion. The Commission then ordered the inquiry to proceed, and con- 
tinued to take testimony until February 13, 1914; the gas companies 
taking no part. 

We hâve set out the proceedings with a détail, which may be justly 
criticised as excessive, because fairness and integrity of a commission 

2 "As far as the Commission Is concerned, Mr. Weil, thls Commission is 
hère to hear the évidence tn thls case, and we are going to décide on the évi- 
dence as you présent It — we are going to décide It fairly and impartially. And 
if thls Commission is vested with the powers you hâve sald awhlle ago, equal 
to the Czar of Russia, personally I would be glad to hâve you withdraw from 
thls trial. You hâve made some statements that hâve made yourseU ob- 
noxlous to thls Commission, and It would be fair to your client for you to 
get out Of this case and let your other attomeys go on wlth It. That Is my 
sentiment In thls case. If I hâve that power that you delegated to me awhlle 
ago, as the Czar of Russia, I am asklng you to withdraw now. I don't thlnk 
I hâve such power, but If I hâve, on your own statement, I want you to 
withdraw from the case. 

"Mr. Weil: I don't think we will hâve any dlfficulty on that score what- 
ever — none whatever. 

"Chairman Ott: You made the statement hère that we are crooks. I hâve 
had no outside influence brought to bear upon me in this case, and thls mat- 
ter of brlnglng thls case to Charleston was consldered before ever that let- 
ter was written, and my Brother Commissioner, Mr. Kilmer, had written an 
order to that effect, and we dld it for the purpose of the whole Commission 
hearlng thls évidence as it was glven. Whatever Judgment I pass In tho 
case is going to be unblased and honestly and falr between you and the other 
people." 
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like this is of so great importance, not only to the commissioners them- 
selves and the private interests concerned, but to the public, that courts 
should examine charges of unfairness and lack of integrity with seru- 
pulous care. The solemn responsibility of making such charges can 
only be justified by proof of them. Evidently they should be spécifie 
and supported by statements of the facts relied on, verified by a re- 
sponsible person. The charges in this instance were mère conclusions 
of counsel, no facts were stated, and there was no vérification. Tfefe 
Commission should bave required verified allégations against its mem- 
bers or a withdrawal of the charge, as a condition of allowing counsel 
to proceed in the cause. 

The testimony offered entirely failed to sustain the imputation 
against the Commission. It would be indecorous for this court to ei- 
ther commend or condemn the action of the Governor further than to 
ascertain whether the Commission was improperly influenced by him. 
The letter of Governor Hatfield condemns the arrangement by the 
Commission with the gas companies pending the investigation; it 
presses upon the Commission the importance of a speedy investigation 
and décision, and insists that the investigation should take place at the 
rooms of the Commission at the Capitol. There is not in it any ex- 
pression of opinion as to the merits of the controversy. It was stated 
by one of the commissioners that the change f rom Wheeling to Charles- 
ton had been decided on before the Governor's letter was received, 
but even if the letter influenced the Commission to make the change, it 
is not shown that the change was wrong or how it could bave affected 
the resuit. The téléphone conversation between two commissioners 
was of no significance, being a mère suggestion as to the course to be 
pursued pending the hearing. The suggestion was not adopted; and 
ail know that when men consult, measures are often honestly proposed 
as right and then rejected even by their authors as unjust. 

9. Counsel were not justified in withdrawing from the proceedings. 
It is true that the bar and others bave reason to expect from judges 
and others to whose authority as presiding officers they must submit 
the most scrupulous courtesy, but idéal conditions cannot be demand- 
ed. Acerbity in officiai action or speech is rarely justified, and in this 
case, notwithstanding the provocation, it would bave been better had 
Commissioner Ott not expressed the désire for Mr. Weil to withdraw ; 
but, since it is not necessary, we express no opinion as to the length a 
public service commission may go in vindicating its dignity when 
charges affecting its fairness are made and not established. The ex- 
pressed wish of one commissioner did not legally nor ethically com- 
pel withdrawal, when the acting chairman speaking for the majority 
invited Mr. Weil to remain ; and the asperity of Mr. Ott by no means 
proved that he would not try to décide the controversy on its merits. 

On February 13, 1914, Acting Chairman Ogden announced that ail 
persons interested would be allowed to offer on the next day any évi- 
dence germane to the issues, and to recall any of the witnesses for ex- 
amination. On February 14th Mr. W. C. Neill announced that on ac- 
count of his interest as an employé of the Manufacturers' Light & 
Heat Company he had attended the hearing on his own responsibility 
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without authority to represent the company ; that he was then author- 
ized to appear specially merely to make known to the Commission the 
désire of the companies to cross-examine the witnesses and to offer tes- 
timony in rebuttal if time should be given, "sufficient after the testi- 
niony shall hâve been transcribed, to enable comisel to carefuUy ex- 
amine the same and hâve such cross-examination prepared." 

While the investigation was in progress sténographie reports of the 
testimony had been sent to the Pittsburg office of the companies, and 
its counsel and officers had been advised by Mr. Neill of the course 
of the proceedings. Yet with ail this, at the termination of the hear- 
ing they refrained from having counsel présent, authorized to go on 
with the investigation, or even to agrée with the Commission on their 
behalf for a future day. It is true, Mr. Neill agreed, as far as he 
could agrée, that counsel would proceed on February 16th, but he 
was not authorized to bind the gas companies. Under thèse circum- 
stances we think there was clearly ground for the Commission to hold 
that sufficient opportunity had been given to the gas companies to be 
heard, and to exercise the discrétion to close the hearing. It is to be 
born in mind that it is not the province of this court to say whether 
the Commission exercised its discrétion wisely, but to décide whether 
it acted so unreasonably and arbitrarily as to deny to the gas companies 
a f air opportunity to be heard. There was opportunity which was lost 
for the want of diligence and promptness. The gas companies took 
the chance of being sustained in their refusai to be represented before 
the Commission. We hâve shown they had no adéquate reason for 
their refusai, and the court can give them no relief for their default. 

[9, 10] 10. This difificulty hangs to the allégation of the bill that the 
rates fixed are confiscatory. Looking alone at the évidence before the 
Commission, no doubt can exist and no serions contention was made 
to the contrary that there was justification for the réduction in the 
rates, ranging from 1 to 7 cents a thousand feet. The complainants' 
case then dépends upon their position that it is shown by the affidavits 
presented to this court that the witnesses before the Commission mis- 
apprehended the accounts and bookkeeping of the Manu factur ers' 
Light & Heat Company, and were mistaken in a number of important 
statements. The court is asked to hold that thèse ex parte affidavits 
must prevail over the testimony taken before the Commission, and 
upon them to adjudge the rates to be confiscatory. This cannot be 
done for two reasons: The complainants having had an opportunity 
to présent their évidence to the Commission and to cross-examine the 
witnesses, and having failed to do so, it would be usurpation on the 
part of the court to set aside the fînding of the Commission on the 
ground that if the complainants had offered their testimony, it would 
hâve tended strongly to produce a différent resuit. The second reason 
is that, giving full considération and force to the affidavits as if the 
affiants had testified before the Commission, it cannot be questioned 
that there was ground for différence of opinion among reasonable 
men as to the reasonableness of the rates charged and of the rates fixed 
by the Commission. True, the affidavit of Ratclifïe, the treasurer 
and comptroller of the managing company, is to the efïect that the 
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average rate fixed by the Commission to be charged in West Virginia 
is 12.76 a thousand feet, based on the deliveries of 1913, and that the 
average cost of production for four years, 1910, 1911, 1912, 1913, was 
12.52, without allowing anything for dépréciation or interest on the 
investment. There is much other statistical information in the affi- 
davits concerning the expenses, dividends, debts, cost of boring, loss 
in dry wells, and the peculiar risks and uncertainties of the business 
of furnishing natural gas. AU this tends strongly to show that at 
the rates fixed by the Commission the business in its entirety would be 
conducted at a loss. But, assuming ail thèse statements to be true, 
they are far from convincing that the rates fixed for supplying natural 
gas to customers in West Virginia do not allow a reasonable profit. 
For they relate to the entire opérations of the Manufacturers' Light & 
Heat Company, including its business in Ohio and Pennsylvania. The 
witnesses for complainants say that no separate account is kept of the 
companies chartered in West Virginia and operating there, the aver- 
age cost above stated being for the entire opérations of the Manu- 
facturers' Light & Heat Company, including its business in Ohio and 
Pennsylvania. The testimony is undisputed that the main source of 
natural gas supply is in West Virginia, and that the cost of supplying 
gas to consumers in that state is necessarily much less than in the 
other States. It seems obvious that West Virginia corporations sup- 
plying gas to the citizens of that state from wells in the state cannot 
say the rates fixed to consumers in West Virginia are confiscatory, 
because at the same rates the companies would lose money on busi- 
ness which they had chosen to conduct in other states in association 
vvith corporations of those states. Even if it be conceded that inter- 
state commerce is involved,- the principle must be regarded settled be- 
yond dispute. 

"ïhe state cannot justify unreasonably low rates for domestie transporta- 
tion, considerecl aloue, upon the ground that the carrier Is earning large prof- 
its on its Interstate business, over which, se lar as rates are concerned, the 
state bas no control. Nor can the carrier jnstify unreasonably high rates 
on domestie business upon the ground that it will be able only In that way to 
meet losses on its Interstate business. So far as rates of transportation are 
concerned, domestie business should not be made to bear the losses on Inter- 
state business, nor the latter the losses on domestie business." Smyth v. Ames, 
169 U. S. 466, 541, 18 Sup. Ct. 418, 432 (42 L. Ed. 819). 

The case has no analogy to Houston, etc., R. R. Co. v. United States, 
234 U. S. 342, 34 Sup. Ct. 833, 58 L. Ed. 1341, decided by the Suprême 
Court June 8, 1914. Under the familiar facts of that case the rule 
stated was : 

""RTierever the Interstate and intrastate transactions of carriers are so 
related that the government of the one involves the control of the other, it 
is Congress, and not the state, that Is entitled to prescribe the final and 
dominant rule, for otherwise Congress would be denled the exercise of its 
constitutional authority, and the state, and not the nation, would be suprême 
withln the national fleld." 

Hère, as we hâve seen, if fédéral authority embraces the right to 
make rates for natural gas, it has not been exercised ; and there is 
nothing in the record showing that the rates ordered will unduly 
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favor customers of natural gas in West Virginia over customers in 
other States. It would hardly be contended that lower rates near the 
source of supply will be confiscatory, ùnjust, or discriminatory because 
the companies may hâve to charge higher rates at more distant points 
in other states for a supply involving greater expense for piping and 
pressure. Nor can the court assume that the public authorities of the 
other States will not, in adjusting rates, take into account the différence 
in the expense of supplying the gas. 

The fact that the Manufacturers' Light & Heat Company may hâve 
improvidently accepted franchises from municipalities in Ohio and 
Pennsylvania requiring gas to be furnished at the same rates charged 
in West Virginia, and that réductions at thèse points would require gas 
to be furnished there at less than cost, may be worthy of considération 
by the Commission in prescribing the rates in West Virginia. But it 
cannot be controlling, for to hold it so would be to enable the gas 
companies to contract away the police power of the state of West Vir- 
ginia to require reasonable charges for its own citizens. 

[11] In invoking the interférence of this court with thé actions of 
the duly constituted state authorities the complainants assumed the 
burden of showing with reasonable certainty the invasion of rights 
affirmed or conferred by the Constitution or laws of the United States. 
The court cannot set up views it might hâve reached of what ought 
to hâve been done, against the conclusions of the Commission which 
hâve a reasonable basis of support in the évidence. San Diego Land 
Co. v. National City, 174 U. S. 739, 19 Sup. Ct. 804, 43 L. Ed. 1154; 
San Diego Land Co. v. Jasper, 189 U. S. 439, 23 Sup. Ct. 571, 47 L. 
Ed. 892; Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 
714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764. 

Our conclusion is that the complainants hâve failed to make out a 
prima facie case of violation of any right guaranteed by the Constitu- 
tion or statutes of the United States ; and the application for a tem- 
porary injunction must be refused. 

PRITCHARD, Circuit Judge, and DAYTON, District Judge, con- 

cur. 



BROOKLYN TRUST 00. et al. v. McCUTCHEN. 

(District Court, E. D. New York. July 16, 1914.) 

Paktnebship (§ 257*) — Accounting — Good Will. 

Partnership articles provided that ail assets should belong to two ac- 
tive partners, and in the event of the death or withdrawal of either after 
an équitable accounting to him or to his estate of his interest in the 
same, the ownership should be with the survlving or remainlng active 
partner, that for the purpose of determining such interest, an agreed 
valuation should be made at the beginning of each year of the trade- 
marks, brands, and other assets of the business of the firm which did 
not appear on its bocks, which should, as regards them, be by mutual con- 
sent the basis of an équitable accounting, and that la the event of the 
death or withdrawal of either partner the liquidation of the business 
should rèmain in the survivlng partner. The partners contlnued under 

•For other cases ses same tople & l numeeb In Dec. & Axa. DIgs. 1907 to data, & Rep'r Indexes 
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6uch articles for a séries of years, the agreement belng extenfled wlthout 
re-execution. There was no agreement, however, as to the valuation of 
the flrm's good will, except that the trade-markg were carrled on the 
books from year to year at a valuation of $15,000. HeM, that the provi- 
sion for annual valuation of good vplU was waived by the partners, and 
henee, on an accounting by the survivlng partner wlth the executors of the 
deceased partner, the survivlng partner was neither entltled to hâve the 
good will considered as included In the $15,000, at which the trade-marks, 
etc., were valued, nor was he entltled to such good wUl as of hls sepa- 
rate property by virtue of hls rights as survivlng partner, but he was 
required to account for its reasonable value. 

[Ed. Note. — For other cases, see Partnership, Cent Dlg. § 563; Dec. 
Dig. § 257.*] 

In Equity. Suit by the Brooklyn Trust Company and another, as 
executors of the will of L. J. Busby, deceased, against Charles W. Mc- 
Cutchen. On final hearing. Decree for complainant 

See, also, 189 Fed. 273. 

Dykman, Oeland & Kuhn, of Brooklyn, N. Y. (Arthur E. Goddard 
and William N. Dykman, both of Brooklyn, N. Y., of counsel), for 
plaintiffs. 

Ivins, Wolff & Hoguet, of New York City (Robert Louis Hoguet 
and Randolph W. Childs, both of New York City, of counsel), for de- 
fendant. 

CHATFIELD, District Judge. The firm of Holt & Co., from 1861 
to 1868, had as partners one Robert S. Holt and one S. O. Ryder. 
At some time during that period, another partner by the name of 
Searles had an interest in the business. In 1868 Mr. Ryder retired, 
leaving the ownership of the entire property with those who then com- 
posed the firm of Holt & Co. Mr. Ryder later placed upon the market 
a brand of flour under the same name as a well-known brand of Holt 
& Co. In 1882, the members of the firm of Holt & Co. brought an ac- 
tion against certain dealers who were buying and selling the brand of 
flour placed upon the market by Mr. Ryder. The action resulted in 
favor of Holt & Co., and upon appeal to the Suprême Court of the 
United States it was held, in Menendez v. Holt, 128 U. S. 514, 522, 9 
Sup. Ct. 143, 32 L. Ed. 526, that good will, unless divided among the 
partners of a firm on its dissolution, remained with the firm itself, or 
those members of the firm who continued the business, when the part- 
nership relation was severed by the withdrawal of one of the partners. 

The issue at bar need not be now stated at length. This court, in 
Brooklyn Trust Co. v. McCutchen (C. C.) 189 Fed. 273, overruled a 
demurrer with respect to the complaint. In that opinion the facts and 
issues are sufficiently stated. Some of the items of testimony must, 
however, be taken up in order, as final hearing has now been had. 

The Menendez litigation was ended after Mr. McCutchen, the prés- 
ent défendant, and Mr. Busby, the plaintiffs' testator, were members 
of the firm of Holt & Co. In 1885, a partnership agreement, which 
shows upon its face the effect of the Menendez décision, was entered 
into among the three partners of Holt & Co., under date of January 
31, 1885, for a period of five years. 

*For other cases sea same topic & S nttmbbb in Dec. & Am. Di(a. 1907 to date, &. Rep'r Indexes 
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Paragraph II provided that the parties above named should con- 
tribute "as the capitai of tl^e business" such balances as should appear 
upon the balancing of the books. By paragraph III, losses and profits 
were to be divided equally. By paragraph IV, cach partner was to be 
entitled to interest and to draw his share of the profits. Paragraph V 
then foUows, in the same language as paragraph V of the partnership 
articles in efïect at the death of Mr. Busby, and under which this suit 
is brought (See [C. C] 189 Fed. at page 274), where paragraphs VI 
and VII are also quoted. Paragraph VIII provided that the agree- 
ment would be terminated upon 30 days' notice in writing, and that 
"in the event of the death or withdrawal of either partner, the liquida- 
tion of the business shall remain with the surviving or remaining part- 
ners." Immediately under the articles of agreement, foUows this 
paragraph : 

"New ïorU, February 2, 1885. We hereby agrée upon the sum of flfteen 
thousand dollars (5^15.000) as the valuation for the curient year endlng Jau'y 
31, 1886, of the asaets referred to m article V of the foregoing articles of 
copartnership, Robert S. Holt 

"L. J. Busby. 
"Chas. W. McCutchen." 

Immediately thereunder, and dated January 30, 1890, there is a sign- 
ed agreement to renew and extend the foregoing Articles of Copartner- 
ship, for the term of five years from February 1, 1890. 

Upon January 31, 1895, the partnership agreement was again copied 
in exactly the same form, with the exception that paragraph III was 
changed so as to provide that Léonard J. Busby and Chas. W. Mc- 
Cutchen should be the managing and active partners of the firm, and 
that the losses and profits should be shared and apportioned equally 
by and between them ; that the interest of Robert S. Holt should be 
nominal only, but that his name should be retained at his request ; that 
he should be freed from liability by the guaranty of the other part- 
ners ; that he should not be required to perf orm any service ; and that 
he expressly waived ail claim to any share in the profits of the business, 
but was to receive interest on such capital as he elected to leave in the 
business. At the bottom of this instrument is a signed agreement, ex- 
tending it for two years to January 31, 1900. This extension is not 
dated, but evidently was made in 1898, the first agreement having three 
years to run from 1895. Each two years thereafter, a renewal of the 
agreement for two years was signed, until some time after February 1, 
1904, when a paragraph was signed and added, as f ollows : 

"In the event of the death of Eobert S. Holt, the undersigned, L. J. Busby 
and Chas. W. McCutchen, hereby mutually agrée to continue the business as 
surviving partners, under the same firm name of Holt & Ce, during the term 
of the above agreement" 

Upon January 31, 1906, the agreement was again signed and re- 
newed for two years, and on January 31, 1908, it was again signed and 
renewed for one year. 

Mr. Holt died in 1904, and the capital which he had invested in the 
business was paid by the partnership. No question of solvency could 
hâve been raised, and theref ore it makes no différence whether he could 
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hâve been held as a partner before his death. After that event, the 
business was continuée by Mr. Busby and Mr. McCutchen until the 
death of Mr. Busby, on February 23, 1908. 

As was stated in the previous opinion, liquidation, in the sensé of 
agreeing upon a definite amount f rom the books of the company, was 
had as to the amount to be paid to Mr. Busby's estate, and that amount 
has been paid by Mr. McCutchen, with the exception of the disputed 
item for which this suit has been brought. This is claimed by the 
plaintiff to be the sum of one-half the value of the good will of the 
business, including brands and trade-marks, and thus including the 
sum of $15,000 at which the item of trade-marks was entered in the 
various ledgers of the firm. 

The défendant claims that this entry of $15,000, under the head 
of trade-marks, represented the agreed "valuation" referred to in 
paragraph V of both agreements, which valuation was to be used as a 
basis for accounting in the case of death or withdrawal of any member 
of the firm. It appears from the books of the firm that in 1895, the 
capital transferred under the terms of the partnership agreement con- 
tained an item called "Trade-mark a/c $15,000" as an agreed item, 
and that there was charged to profit and loss a corresponding item of 
$15,000. Thèse items were carried into the private ledger of 1896 and 
subséquent years in the form of a charge under date of February Ist, 
and a crédit under date of February Ist, of the following year. Each 
year also, from Î89S on, a balance sheet was made up under date of 
February Ist, containing, in the list of assets, that is, of property in- 
ventoried, entered in the books, an item "Trade-mark a/c $15,000." 
This inventory contained the various items of merchandise, stock, 
bonds, fixtures, real estate, etc., as well as the capital invested in the 
name of each partner. 

Prior to 1895 the enfries of thèse inventories and items do not ap- 
pear in the testimony; but nowhere throughout the entire period was 
any signed "valuation," made at the beginning of each business year, 
"of the trade-marks, brands, and other assets of the firm" which did 
not appear upon its books, except the one entry for the current year 
beginning February 2, 1885, which has been quoted above, and in 
which the valuation was fixed at $15,000. For that year this valuation 
seems to bave been entered in the books in the form of the item 
"Trade-mark a/c $15,000," and thus the assets represented thereby 
were shown by the books from that time on. If the value of the good 
will increased, then it was not listed as an asset, nor valued according 
to the agreement. It will thus be seen that at the outset, the partners 
provided for one year against any question on this point in case liquida- 
tion and accounting became necessary. Thereafter the books of the 
firm showed the asset of $15,000 put down as "Trade-mark a/c" 
throughout ail the years subséquent to Mr. Holt's withdrawal from the 
right to participate in the profits of the firm. 

It is évident that Mr. Holt intended to leave and did leave to his 
partners whatever property right, as well as risk, went with the good 
will and continuation of the business. He received a considération 
therefor, and the litigation of Menendez v. Holt had clearly shown 
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what was meant thereby. He, therefore, had no wish to încrease his 
own share by a further valuation, nor did he intend to give to one of 
the others (in case either withdrew before himself) a full share in the 
good will of the business, but as between the others, no such intent 
is shown. Neither of them showed any idea of giving to the other more 
than one-half of the whole. 

After Mr. Holt's withdrawal, the books show the acquirement of a 
certain trade-mark known as the "Mount Vernon Brand," for which 
$3,000 was allowed, and which for a number of years was carried as 
an inventory asset item at that figure. No change was made in the 
$15,000 item, and the Mount Vernon item was finally marked oflf to 
profit and loss. The inventory showed great care with respect to 
every entry. The smallest articles were given a value, and included. 

The plaintifif argues from the above that Mr. Busby and Mr. Mc- 
Cutchen treated the trade-mark account as one of the assets shown by 
the books in the same way as they treated the "Mount Vernon Brand," 
so long as it was entered as an asset on the books, and that thèse items 
were entered at their cost or capital valuation. It argues, further, that 
the particularity with which this was done and the care exercised by 
both partners, especially by Mr. Busby, who went over the inventories 
and made annotations and corrections therein each year, go to show 
évident knowledge of what was included, and (by necessary inference) 
full knowledge and appréciation on their part of the fact that good 
will was an asset, not shown by the books, and therefore fixed or 
valued for the purpose of an accounting, as required by article V of 
the partnership agreement. The plaintifif, therefore, concludes that 
after 1886 and until 1905, none of the partners attempted to carry ont 
the requirement of this article. The plaintifif further concludes that 
after 1905 the new agreement accepted the cost valuation of this trade- 
mark account, in accordance with Mr. Holt's agreement, as an item in 
the capitalization in which he shared, and as to which his part was 
left in the business, but that Mr. Busby and Mr. McCutchen, as be- 
tween themselves, saw fît to take the risk of failure to comply with ar- 
ticle V of the partnership agreement, except in so far as they were 
bound to recognize the property in which Mr. Holt was interested. 

The plaintifif further contends that in the absence of any expressed 
valuation, or, in other words, in spite of the failure to comply with 
section V of the agreement, ail "trade-marks, brands, and other as- 
sets of the firm, not appearing upon the books," could be shown by évi- 
dence, and that the ordinary rules of law with respect thereto gave to 
each partner an equal share, while at the same time recognizmg that 
the liquidation of the business should remain with the surviving or re- 
maining partner (under paragraph VIII), and that (under paragraph 
V) the ownership of the entire business should pass to the survivor ex- 
actly as had been contemplated by Mr. Holt, and as had been provided 
for by him for the continuation of the business under the old firm 
name. It will thus be seen that the plaintifï treats the partnership 
agreement as abrogated, in so far as there was not compliance by an 
express written or oral valuation of the assets for the purpose of ar- 
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ticle V, and in other respects insists on the enforcement of the part- 
nership agreement. 

The plaintiff argues that the défendant is ignoring the methods of 
entering the trade-mark account as an asset, and the methods of figur- 
ing and entering the item of capital of the varions partners and of 
such assets as the Mount Vernon Brand, when the défendant attempts 
to show that this inventory item, known as "Trade-mark a/c," was in- 
tended to be and actually was the agreed valuation upon which the 
accounting was to be had. The défendant, on the other hand, charges 
that the plaintiff is inconsistent in assuming that the partnership ar-, 
ticles wère not carried ont in their entirety, and is estopped from urg- 
ing the point. The défendant contends that the entry of the items en- 
tering into the capital account, and the carrying of the inventory item 
of trade-marks at the sum of $15,000, ail through the periods involv- 
ed, show an agreement by Mr. Busby and Mr. McCutchen to keep the 
sum of $15,000 as an express value for "trade-marks, brands, and 
other assets," not appearing upon the books. The défendant asserts 
that Mr. Busby and Mr. McCutchen, by their careful scrutiny of ail 
thèse matters, accepted and made the book entry of the trade-mark 
account among the assets of the firm, the express valuation which, in 
the year 1885, was entered upon the partnership agreement. 

The défendant cites the cases of Frederick v. Cooper, 3 lowa, 171, 
United States v. Robeson, 9 Pet. 319, 9 L. Ed. 142, Perkins v. United 
States Electric Light Co. (C. C.) 16 Fed. 513, and American Bonding 
& Trust Co. v. Gibson County, 127 Fed. 671, 62 C. C. A. 397, to show 
that the plaintiff is bound by the partnership agreement to the extent 
of being unable to claim any item not set forth in accordance there- 
with, and that the plaintiff cannot treat the agreement as abrogated or 
as unfulfilled in any respect, unless it can prove an actual modification 
or express amendment thereof. The défendant urges the proposition 
that the written agreement cannot be varied so long as it is in force. 

The défendant has introduced some testimony with respect to a part- 
nership in which Mr. Busby was interested with one Buttfield, who 
was called as a witness. Mr. Buttfield testified that in 1897 Mr. Busby 
questioned an item of $20,000 as the valuation of the good will, etc., 
between him and Mr. Buttfield as too great, in view of the fact that 
Mr. McCutchen and Mr. Busby placed the value of the entire assets of 
that nature in the firm of Holt & Co. at but $15,000. Mr. Buttfield's 
testimony was not entirely the same in his statements of this conversa- 
tion. His testimony would be just as consistent with the theory that 
Mr. McCutchen was comparing the trade-mark values of the two firms, 
or that he was comparing the good will of the firms in so far as it con- 
sisted of trade-marks, that is, tangible assets. 

Objection was made to any évidence of transactions with the dé- 
cèdent, under section 829 of the Code of New York, and section 858, 
Rev. St. (U. S. Comp. St. 1901, p. 659). It appears that this action, on 
an exactly similar complaint, was partially tried in this court, and dis- 
continued when it was learned that the défendant had been required to 
submit a verified answer ; and it is contended that by this the plaintifï 
had opened the door to oral testimony as to such transactions. The 
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présent action was îmmediately instituted, and it does not seem that tho 
case is similar to that where an executor is required to set forth his 
claim in advance of hearing, under section 2709 of the New York Code ; 
and the plaintiffs' objections would therefore seem to be good in so far 
as the testimony under objection attempts to relate personal transac- 
tions or communication with the deceased. 

-But the testimony of Mr. Buttfîeld and Mr. McCutchen with respect 
to thèse matters adds nothing in the way of proof , and is not at ail objec- 
tïcnable as it stands. Mr. McCutchen's évidence generally was to the 
effect that Mr. Busby fuUy understood the requirements of the partner- 
ship agreement, and intended to hâve the inventory items treated as ex- 
press valuation. It must be held that his présent understanding of the 
matter and his belief that such was the case is the only basis for his 
testimony. It must also be held that both Mr. Busby and Mr. McCut- 
chen appreciated the necessity shown by the case of Menendez v. Holt 
for a definite agreement as to the assets of the firm in case of termina- 
tion or dissolution, in order to prevent application of the ordinary rules 
of law. With full knowledge and appréciation of this fact, they seem 
to hâve both taken the risk of becoming the surviving partner and 
thereby acquiring possession of the entire assets, if the interest of Mr. 
Holt, or of the retiring or deceased partner, was limited to a share in 
the $15,000 expressed in the capitalization figures; but they also as- 
sumed the obligations which went therewith. Their conduct shows an 
abrogation or failure to comply with the provisions of article V, rather 
than any idea that $15,000 represented a basis for an équitable account- 
ing. When considering the proposition to sell the business to certain 
of their employés, they put the valuation of the good will at $75,000; 
and both Mr. Busby and Mr. McCutchen acquiesced in the statement of 
Mr. Busby, to the efïect that the business was the resuit of their in- 
dividual effort, and that they intended to treat it as such, and not to re- 
gard the value of the good will as a mère incident to the inventoried 
assets. 

The plaintiff charges the défendant with a désire to retain the ben- 
efits of the work of both partners and to inequitably deprive Mr. Bus- 
by's estate of his share. The défendant accuses the plaintiflf of a désire ■ 
to obtain assets which Mr. Busby had agreed should belong to his part- 
ner or successor, if he should be the one who fîrst died or retired, and 
that such action on the part of the plaintiff is illégal and inéquitable. 
As was said in the previous opinion, the burden is evidently upon the 
plaintiffs to establish the fact that the partnership agreement was not 
carried out, and was therefore to a certain extent, abrogated. It is not 
necessary to go so far as to hold with the plaintiffs' contention that the 
burden is thrown upon the défendant of proving an express compliance 
with the provisions of article V. The évidence indicates that article V 
was not carried out, and by the acts of the partners themselves, the 
partners consciously waived and therefore in effect set aside the terms 
of their agreement, so far as the valuation of good will was concerned. 
If the agreement was set aside in this respect, the surviving partner is 
bound to account theref or ; and an accounting as to ail assets, as to part 
of which liquidated valuations are stated, would also include the un- 
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liquidated or unmentioned or unconsidered (but not unknown) asset, 
which would hâve to be determined according to the rules of law in 
such case. This is precisely what happened in the présent matter. The 
item of good will is capable of ascertainment, and ought to be possible 
of fair adjustment without arbitrary capitalization from probabilities 
based upon profits of preceding years. In other words, the business 
men interested should be able to consider this item with more accuracy 
than the court, if they can reach an agreement. 

The rule established by certain cases may furnish a basis for com- 
putation where no agreement between the parties can be had ; but the 
question of amount will be left for the entry of a decree with an ac- 
counting to détermine any items necessary, if agreement cannot be 
reached. 



GEO. WM. BENTLEY CO. V. CHIVEES & SONS, Limited, et aL 
(District Court, S. D. New York. November 26, 1913.) 

1. CORPOEATIONS (§ 668») — FoEEIGN COEPOBATIONB — SeBVICE — MANAGINQ 

Agent. 

Since the object to be attained by service of process is to give défend- 
ant notice of suit, if tlie relations of the party served in an action agalnst 
a foreign corporation are such that the service will surely give notice to 
the défendant, the party served being clothed with such gênerai powers 
and dutles that he is in fact the corporation's alter ego, becomes pro hac 
vice its managing agent for the purpose of reeeiving process, regardless 
of the nature of the duties he may perform for it 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2603-2627 ; 
Dec. Dig. § 668.*] 

2. Corporations (i 668*) — Foreiqn Corporations— Actions— Service— Peb- 

soNS Sbbved. 

Where complainant had a contract of exclusive agency to sell the goods 
of C. & Sons, an Bnglish corporation, in the United States untll January 
22, 1919, and in August, 1913, C. & Sons sent L., whom It described as "a 
member of our staff," with authority to cancel eomplainant's contract of 
agency and to make a settlement, It appearing that C. & Sons was dolng 
business in New York, L., though described as its entomologist, was nev- 
ertheless its "managing agent," so that service of a subpœna on hlm in a 
suit by complainant to restraln défendant from canceling the contract and 
appointing another as its agent to handle its goods was sufflclent to con- 
ter jurisdiction. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2603-2627 ; 
Dec. Dig. § 668.*] 

In Equity. Suit by the Geo. Wm. Bentley Company against Chivers 
& Sons, Limited, and another. On motion to quash the marshal's re- 
turn of service of subpœna. Denied. 

Robinson, Allen & Hoy, of New York City (Nelson L. Robinson, 
of New York City, of counsel), for plaintifï. 

McLaughlin, Russell, Coe & Sprague, of New York City (Rufus 
W. Sprague, Jr., of New York City, of counsel), for défendant Chivers 
& Sons, Limited. 

•For other cases see same topic & § nttmbeb In Dec. à Am. DIgs. 1907 to date, & Rep'r Indexe» 
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COXE, Circuit Judge. This is an action to restraîn the défendant, 
Chivers & Sons, Limited, an English corporation, from granting t» 
any one, other than the plaintiff, the right to sell in the United States 
the goods of Chivers & Sons, Limited, consisting of jams, marmalades, 
jeUies, etc. The bill allèges that by a written contract dated January 
22, 1909, that right was exclusively conferred upon the plaintiff for a 
period of ten years. The plaintiff insists that it has duly kept and 
performed ail the covenants of said agreement and is able and ready to 
do so until January 22, 1919, when the said agreement expires. The 
complaint allèges further that on October 1, 1913, the plaintiff was in- 
formed by the défendant that the agency of the plaintiff would be ter- 
minated on December 31, 1913. It is also alleged that the défendant 
Rosenstein Bros., Incorporated, has been, or is about to be, appointed 
agent for Chivers & Sons, Limited, in the United States in place of the 
plaintiff. The plaintiff allèges that relying upon the permanency of the 
said agreement it has expended large sums in organizing said business, 
has employed about 50 salesmen and has made arrangements with in- 
dividuals and business houses in varions parts of the United States, 
representing to them that it has an exclusive agency to deal in said 
goods until January 22, 1919. The plaintiff asserts that if the défend- 
ant be allowed to terminate the agreement the plaintiff will suffer 
irréparable loss for which there is no adéquate remedy at law. 

The relief demanded is : 

First, that the défendant be enjoined from repudiating its contract 
with the plaintiff by entering into a new contract with Rosenstein 
Bros., Incorporated, or with any other person. 

Second, that Rosenstein Bros., Incorporated, be enjoined from sell- 
ing the defendant's goods except through the agency of the glaintiff. 

In short, the complaint states a clear case of répudiation on the part 
of the défendant Chivers & Sons, Limited, causing very serious damage 
to the plaintiff. Although a partial remedy might, perhaps, be obtain- 
ed by enjoining the défendant Rosenstein Bros., Incorporated, it is 
manifest that complète relief can only be had by compelHng the de- 
fendant Chivers & Sons, Limited, to perform its contract with the 
plaintiff. 

The défendant, Chivers & Sons, Limited, now moves to quash the 
subpœna issued in the cause on the ground that no valid service there- 
of was made. The marshal makes return and certifies that he served 
the subpœna upon — 

"Chivers & Sons, Limited, by eshlbltlng the same to Sidney C. Lamb as man- 
aging agent in America of said Chivers & Sons, Limited, at Hôtel Knlcker- 
bocker, New York City, by exhibitlng the original and leaving with him a 
copy." 

The défendant insists that this service is insufïicient for the reason 
that Sidney C. Lamb is not an officer, director or agent of Chivers & 
Sons, Limited, but is simply an entomologist employed by said corpo- 
ration. That Chivers & Sons, Limited, was doing business in the state 
of New York through its agent, the plaintiff, can hardly be disputed. 
In June, 1913, the défendant wrote the plaintiff as foUows: 
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"Shoïild your principal be unable to come orer thls season, we prapose 
Bending out a member of our staflf in the autnmn to discuss future pollcy 
with you." 

And in August following it wrote: 

"As intimated in our previous letter, we are sendlog out a member of our 
staiï, Mr. S. 0. Lamb, to confer witli you as to our future pollcy in view of 
tbe new conditions and possibillties in conséquence of the revision of the 
American tariffs. Mr. Lamb will be accompanled by our managing director's 
eldest son, Mr. J. Stanley Chivers, and will sail on the 23d inst. per S. S. 
'PMladelphla.' " 

In September, 1913, Mr. Lamb arrived in New York and complain- 
cd, upon a seemingly untenable pretext, that the plaintif? had committed 
a breach of the contract. He then demanded its cancellation, assert- 
ing, as the plaintifï contends, that he had full authority from the de- 
fendant to terminate the contract. In October, 1913, the défendant 
wrote the plaintifï, in substance, that Mr. Lamb had full authority 
from it to terminate the contract and that it considered the contract 
terminated. On October 2, 1913, Lamb wrote : 

"In the circumstances we feel eompelled to sever our relations with your- 
selves and trust that when we arrive in Boston we shall be able to come to 
Bome amieable settlement." 

It also appears that on the 30th and 31st days of October the de- 
fendant had property in the Southern district of New York. Mr. 
Lamb may be an entomologist, but upon the occasion of his visit to 
this country he was armed with plenary powers to represent the de- 
fendant fully and generally in the matter of cancelling the contract. 
The plaintifï was the agent of Chivers & Sons, Limited, in this coun- 
try, but Lamb came from England clothed with ail the power to repre- 
sent it that the corporation could confer. As between- the plaintifï and 
Lamb he was the corporation and represented it as fully as the prési- 
dent could hâve done if he had come hère to attempt to terminate the 
contract. 

[1] The object to be attained in the service of process is to give 
the défendant notice of the suit. The Fédéral courts in fixing the stat- 
us of the persons who hâve been served with process issued against a 
corporation hâve had this constantly in view. Are the relations oi 
the party served to the défendant of such a character that the service 
will surely give notice to the défendant? Is he clothed by the défend- 
ant with such gênerai powers and dutîes that he is, in fact, the altei 
ego of the défendant? He may be called the corporation's entomolo- 
gist or engineer or attorney, but if in fact he be clothed with gênerai 
powers to act for the corporation he becomes, pro hac vice, its manag- 
ing agent. 

[2] So far as this litigation is concerned, no better notice could hâve 
hâve been given the corporation, even if service has been made on its 
président. Lamb was necessarily more familiàr with the situation in 
America than any one connected with the défendant. 

To dismiss this suit, in limine, would be a practical déniai of justice ; 
it would prevent a trial in this country where the cause of action arose 
and where most of the witnesses réside and compel the commencement 
215 F.— «1 
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of a new action in the courts of England. This resuit should not be 
permitted unless the law clearly demands it. I do not think the law is 
so. In Herndon-Carter Co. v. Norris & Co., 224 U. S. 496, 32 Sup. 
Ct. 550, 56 L. Ed. 857, the court held that in order to subject a foreign 
corporation to the jurisdiction of a fédéral court it must be doing busi- 
ness within the state of the court's jurisdiction and service must be 
made there upon some duly authorized officer or agent. If it appears 
as matter of f act that the défendant corporation was doing business in 
the State and that service was made upon its agent, the court has juris- 
diction. 

In Pennsylvania Lumbermen's Ins. Co. v. Meyer, 197 U. S. 407, 25 
Sup. Ct. 483, 49 L. Ed. 810, the court held that a fire insurance Com- 
pany which issues its policies upon property in another state is en- 
gaged in business in that state when its agents are there adjusting 
losses. 

In Re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211, the 
question was whether the service of the subpœna upon one Kunhardt 
was sufficient and the court says : 

"There Is no room for suggesting that there was wlthln the district any 
dlrector or other offlcer of the company, or any agent expressly authorized 
to accept service upon It. The company's docks where its steamships land 
and take and discharge cargo, and its office for the transaction o£ matters 
immediately connected wlth Its actual Industrial opérations In thîs country, 
were in the state of New Jersey, and under the charge of a superlntendent 
employed and pald by the corporation for the purpose, and not a member of 
the flrm of Kunhardt & Co. But the usual monetary and flnancial transac- 
tions of the corporation were transacted by that 8rm, as agents of the cor- 
poration, at thé office of the flrm in the city of New York, which had been 
advertised by the corporation as its own office. TÛe flrm of Kunhardt & Co. 
belng the flnancial agents of the corporation, the office of the flrm being In 
the city of New York, and belng the office of the corporation for the transac- 
tion of its mpnetary and flnariclal business In this country, the service of the 
subpœna in New York upon the head of the flrm as gênerai agent of the cor- 
poration was a sufficient service upon the corporation. St. Clair v. Cox, 106 
tr. S. 350, 359 [1 Sup. Ct. 354, 27 L. Ed. 222] ; Société Foncière v. Mllliken, 
135 tr. S. 304 [10 Sup. Ct. 823, 34 L. Ed. 208] ; Mexlcan Central Railway v. 
Plnkney, 149 U. S. 194 [13 Sup. Ct. 859, 37 L. Ed. 699] ; New York Code of 
Civil Procédure, § 432; Tuchband v. Chicago & Alton Railroad, 115 N. Y. 
437 [22 N. B. 360]." 

See, also, Boston & M. R. Co. v. Gokey, 210 U. S. 155, 28 Sup. Ct. 
657, 52 L. Ed. 1002 ; Peterson v. Chicago R. I. & P. Co., 205 U. S. 
364, 27 Sup. Ct. 513, 51 L. Ed. 841. 

I am of the opinion that the évidence sufficiently establishes two 
propositions: First, that the défendant Chivers & Sons, Limited, 
through its duly authorized agent in New York, was doing business 
there, and that Sidney C. Lamb, at the time of the service was the 
def endant's managing agent in New York. 

The motion to quash is denied. 
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ALBURT et al. v. CARGO OF THE LUGANO. 
(District Court, S. D. Florida. Kovember 6, 1913.) 

1. Salvaoe (§ 40*) — Prioeitt or Lien — Customs Duties or Salved Cabgo. 

Claiins for salvage are entitled to priority of payment over customs 
duties from the proceeds of cargo salved from a foreign ship and brought 
into the United States. 

[Ed. Note. — For other cases, see Salvage, Cent. Dlg. § 105; Dec. Dlg. 
§ 40.*] 

2. Salvaoe (§ 38*) — Amount of Compensation — Savino Cabgo of Strandkd 

Steasisiiip. 

Awards of 30, 45, and 50 per cent, of the salved value of cargo from a 
stramled British steamshlp, made respectively in favor of the three ves- 
sels which performed the services and brought in the cargo, according to 
the labor and degree of péril involved in each instance. 

[Ed. Note.— For other cases, see Salvage, Cent Dlg. |§ 93-102; Dec. 
Dig. § 38.*] 

3. SAXVATîE (§ 27*) COMPUTATION COSTS AND EXPENSES. 

The question what items of costs and expenses payable from the pro- 
ceeds of salved goods should be deducted before salvage claims are com- 
puted considered. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 65, 66; Dec, 
Dig. § 27.*] 

4. Customs Duties (§ 23*) — Goods Subject to Dutt — Salvagk of Fokeiqk 

Cargo. 

The United States bas an équitable clalm for customs duties on the 
proceeds of foreign goods brought into an American port by salvors from 
a wrécked vessel, and vs-hlch on being sold in the salvage proceedings en- 
ter into the consumption of the country, but not with respect to such 
goods as on such sale are exported. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 19, 29; 
Dec. Dlg. § 23.*] 

5. Salvage (§ 21*) — Right to Compensation — Em,bezzlement or Salved 

Property. 

A vessel which, after aiding In salving the cargo of a wrecked vessel, 
fails to tum over to the court ail of the property saved by her forfeits 
ail right to salvage compensation. 

[Ed. Note.— For other cases, see Salvage, Cent Dlg. §§ 48-51 ; Dec. Dig. 
S 21.*] 

In Admiralty. Suit by Dunham Albury and others against the 
cargo salved from the British steamship Lugano. Decree distributing 
proceeds. 

Eugène O. Locke, of Jacksonville, Fia., for libelants. 
G. Bowne Patterson, of Key West, Fia., for claimants. 
Herbert S. Phillips, U. S. Atty., of Tampa, Fia. 

CALL, District Judge. The libel in this case claiming salvage was 
filed on March 29, 1913, and process issued on that day. The marshal, 
in pursuance of such process, seized and took into his possession the 
goods libeled. On April 19, 1913, an amended libel was filed, settirîg 
out the names of ail the libelants. On May 27, 1913, the master of the 
steamship as claimant filed his answer to the amended libel. On Au- 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indmcea 
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gust 22, 1913, the United States filed its intervention, claiming dutîes 
on the salved goods to the amount of $95,893.61, .and claiming the 
duties as a first lien on the salved goods and certain expenses amount- 
ing to something over $1,800. August 18th to 30th the property was 
sold under order of court. Upon the pleadings and the testimony takea 
the cause came on to be heard upon the 5th day of May, 1914. 

The goods salved were brought into Key West under three consort- 
ships, and in the sale of the goods, the amounts realized froro each 
consortship are shown to be as follows: 

First consortship $64,126 67 

Second consortship 14,084 39 

Third consortship 2,228 18 

The évidence shovirs that the Dr. Lykes, a schooner engaged in the 
salvage vi^ork making two trips with cargo, was short in the delivery 
of goods to the amount of $934.06 and over in the amount of $137.90. 
No attempt has been made in the évidence to account for this discrep- 
ancy of receipt and delivery of cargo by the officers, crew, or owner of 
the Dr. Lykes. 

The facts as shown by the évidence are as follows: During the 
night of March 9, 1913, the British steamship Lugano, while on a 
voyage from Vigo, Spain, to Havana, Cuba, loaded with a gênerai 
cargo, went ashore on Long Reef, one of the reefs off the coast of 
Florida. On the morning of March 10, 1913, Dunham^ Albury, a li- 
censed wrecker, boarded her, and his services and those of his con- 
sorts were accepted by the master to save the ship and cargo. The 
évidence makes it very probable that the ship bilged when she went 
upôn the reef. The salvors worked from March lOth to March 21st, 
in gangs, day and night, hoisting out cargo and loading it upon the sev- 
eral boats, using the ship's steam and machinery, except for two days 
when the water flooded the boiler room and eut off the steam from 
the donkey engine, whereupon the salvors procured pumps from Miami, 
and thereby reduced the water in the boiler room so that steam could 
once more be obtained, and used the ship's power once more in discharg- 
ing cargo. Ail the cargo saved was carried to Key West, about 15® 
miles distant, and stored, except as above noted, by the schooner Dr. 
Lykes. The weather during this period was stormy, and several of 
the vessels of the salvors were injured. On March 22d the salvors gave 
up hope of saving the ship, and discontinued their work upon it on ac- 
count of the heavy weather. During the time between March 22d and 
April 3d efforts were made by some of the salvors under contract with 
the owners of the vessel to float her, without avail, for which no claim 
is made in this case. On April 4th they returned to work, saving cargo, 
and worked until the 15th of that month. The cargo saved in the first 
consortship was not damaged and injured by water ; that saved in the 
second consortship was about half wet and half dry ; that saved in the 
Ahird consortship was wet, consisting of barrels of wine and glass. lu 
saving the goods salved in the first and second consorts the men were 
required to stand in water in breaking out the cargo ranging from a 
few inches to some feet. In salving the goods saved in the third con- 
sortship the men were required to work in the water, diving in many 
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instances to get the goods. This water had become very bad on ac- 
count of the rice, flour, and caustic soda in the cargo, and the fumes 
made some of the salvors and members of the crew sick, and the 
caustic soda in the water inflamed the eyes, bodies, and limbs of the 
men working in it. It was also necessary for the men to clear the 
suction of the pump used in keeping the boiler room clear of water by 
diving and cleaning it with their hands. The ship was listed about 15 
degrees as she lay upon the reef . There were engaged in this service 
some 80 vessels of ail kinds, schooners, sloops, and boats, aggregating 
over 1,000 tons, and nearly 500 men in the first consortship and fewer 
vessels and men in the second and third. 

The questions to be decided by this court are four : First, The pri- 
ority of the claims of the salvors and the United States ; second, the 
amount of salvage to be allowed the salvors ; third, the items of costs 
to be paid before the allovvance of any amount for salvage; fourth, 
the amount to be allowed for customs duties on sale of the goods that 
were sold and were consumed in the United States. 

[1] The question whether the duties upon the cargo brought into 
Key West by the salvors should be paid prior to the allowance of 
salvage was before the District Court for the Eastern District of New 
York, and decided by Judge Benedict adversely to the claims of the 
government, as set f orth in its intervention in this case, and I hâve not 
been cited to any authority holding a contrary view. Judge Benedict 
fully discusses the questions involved, and the authorities bearing upon 
the questions, and a further discussion of the question by me is un- 
necessary. Merritt v. One Package of Marchandise, etc., and other 
cases (D. C.) 30 Fed. 195. On the authority of thèse cases and others 
bearing upon the question, but not directly in point, I hold that the 
salvors hâve the prior right to be paid salvage before any duties can be 
allowed the United States. 

[2] The next question to be considered is the amount to be allowed 
the salvors for their services in saving the property. There can be no 
question but that the service is a salvage service. In fixing the amount 
of salvage, the court will be governed by the considération of the fol- 
lowing éléments: (1) Labor expended by salvors in rendering the 
salvage service; (2) promptitude, skill, and energy displayed in ren- 
dering the service and saving the property ; (3) the value of the prop- 
erty employed by the salvors in rendering the service, and the danger 
to which such property was exposed; (4) the risk incurred by the 
salvors in securing the property from the impending péril; (5) the 
value of the property saved ; (6) the degree of danger from which the 
property was rescued. The Blackwall, 10 Wall. 14, 19 L. Ed. 870. 

The court further say in that opinion : 

"Compensation as salvage Is not viewed by the Admlralty Courts merely as 
pay, on the principle of a quantum meruit or as a rémunération pro opère et 
labore, but as a reward given for perlions services, voluntarily rendered, and 
as an Inducement to seamen and others to embark in such undertakings to 
save life and property." 

Authorities could be multiplied on this subject, but it would be of 
no particular value in this case. 
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Applying thèse principles to the case under considération, and bear- 
ing in mind the circumstances under which this cargo was saved, what 
is a proper amount to allow the salvors? The amount for which the 
property was sold must be the guide to this court of the vakie of the 
sâlved property. After viewing ail the circumstances of this case, in 
the light of the principles announced by the courts in salvage cases, and 
bearing in mind that salvage should not amount to forfeiture, I am of 
the opinion that the proper amount of salvage to be allowed in this 
case, to be calculated and to be distributed, according to the rules of 
this court, is as f ollows : Thirty per cent, on the value of the goods 
saved by the first consort ; 45 per cent, on the value of the goods saved 
by the second consort, and 50 per cent, on the value of the goods saved 
by the third consort. 

[3] This brings me to the considération of the item of cost, proper 
to be charged against the fund before salvage is calculated. Of course, 
ail court costs, costs of storage, care of property, sale, etc., are first 
deducted. And in addition to thèse certain other cost bills bave been 
presented, among them the consignee's bill. This last has been paid 
under order of this court, dated January 22, 1914, but I do not under- 
stand this order as settling the question whether or not it should be 
paid before salvage calculated. I bave therefore examined the items 
of this bill ; and, while it is entirely proper that it should be paid out 
of the money in the registry of this court, there are certain items that 
should be paid from the residue, and not from the fund before salvage 
calculated. Thèse items are represented by vouchers attached to con- 
signee's bill, and are not allowed against the salvage, as follows, to 
wit: Vouchers Nos. 1, 2, 3, 8, 9, 10, 18, 19, 20, 21, 23, 26, 27, 35, 
36, 37, 38, 42, 43, 44, 45, 46, 47, 48, 51, 52, and 53. 

At the hearing a bill was presented for services rendered by an ex- 
pert in classifying the salved cargo. In my opinion this bill should be 
paid from the proceeds in the registry of the court, before the salvage 
is calculated. 

There is also a bill of expenses incurred by the United States, pre- 
sented at the hearing. It appears that the services were rendered 
while the goods were in the custody of the marshal of this court under 
attachment issued herein. The sections under which the Collector of 
Customs acted are not applicable to goods brought in as thèse were, 
and in custodia legis; said claim is therefore disallowed. 

[4] The only remaining question is, What amount shall be allowed 
the United States for duties? It is well settled by adjudications that 
the United States has an équitable claim for duties on ail such goods 
as were sold and entered into the consumption of the country. See 
cases cited in Fed. vol. 30, p. 195. 

In this case évidence has been adduced showing that quite an amount 
of thèse goods were exported for which no duties can be allowed. 
It is the opinion of the court that, after deducting the amount for 
which the exported goods were sold from the residue, after the pay- 
ment of costs chargeable against such residue, 30 per cent, of amount 
left in the registry of the court shall be paid to the United States in 
satisfaction of its claim for duties. The amount remaining after such 
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paiyment shall be paid to claimants upon filing claims as their interests 

appear. 

[ 5 ] There is one other question that must be decided by the court 
in this case, that of the shortage of cargo by the schooner Dr. Lykes. 
The évidence leaves no doubt that she was short in her cargo some- 
thing like $800 after deducting the overages. "Punctilious honesty is 
required of salvors. Embezzlement, however small in amount, wheth- 
er at sea, in port, or after the goods are in the custody of the law, works 
a forfeiture of ail salvage," says Judge Marvin in section 220 of his 
work on Salvage. In this case there bas been no attempt to explain 
this shortage by the master or crew of the Dr. Lykes. The only thing 
in the testimony is a conversation testified to by a witness with the 
master of the schooner, in which the master is quoted as saying, "he 
could not help it." It would appear to the court that this case is one of 
flagrant carelessness, if not worse. 

It is therefore ordered that the shares of the master and crew of 
the schooner Dr. Lykes be forf eited to the use and benefit of the own- 
ers of the property. 

The decree will be entered in accordance with this opinion. 



BALDWIN LOCOMOTIVE WORKS v. McCOACH, 
(District Court, E. D. Pennsylvania. June 27, 1914.) 

No. 2968. 

Taxation (§ 376*) — Excise Tax on Coeporations— Computation op Net 
Income. 

The net Income of a corporation, subject to excise tax under Act Aug. 
5, 1909, c. 6, § 38, 36 Stat. 112 (U. S. Comp. St. Supp. 1911, p. 946), is not 
to be determlned by booUkeeplng facts, but by the real faots of gross in- 
come and actual payments therefrom for the purposes speeifled, to which 
may be added only a reasonable allowance for dépréciation of property, if 
any. An Increase in the booli value of the assets of a corporation by a 
revaluation of property does not constitute any part of the gross amount 
of its "income recelved wlthin the year." On the other hand, a book 
charge because of the sale of an issue of bonds at less than par, or be- 
cause of bad debts or for money paid out for charities, is not a part of 
the "expenses actually paid withln the year out of Income" to be deducted 
from gross income. 

[Ed. Note.— For other cases, see Taxation, Cent. Dîg. §§ 625, 629-631 ; 
Deic. Dig. § 376.*] 

At Law. Action by the Baldwin Locomotive Works against William 
McCoach, late Collector of Internai Revenue for the First District of 
Pennsylvania. On motion for judgment for want of sufficient affidavit 
of défense. Sustained in part. 

John G. Johnson, of Philadelphia, Pa., for plaintifF. 
Edwin S. Kremp, Asst. U. S. Atty., of Reading, Pa., and Francis 
Fisher Kane, U. S. Atty., of Philadelphia, Pa., for défendant. 

•For other cases see saine topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DICKINSON, District Judge. This case and the others which were 
argued with it by consent involve but one gênerai question which the 
court is asked to pass upon. That question is whether the plaintiff 
is liable to the tax which it has paid and which it is seeking to hâve 
returned to it. It is conceded by both sides that if the tax was col- 
lectible judgment should be refused. If it should not hâve been col- 
lected under the facts as averred in the àffidavit, the plaintiff is enti- 
tled to the judgment asked for. Whether the tax in this sensé was 
payable dépends upon the act of Congress by authority of which the 
collection is sought to be justified. 

The pertinent sections of this act are thèse : 

"Sec. 38. That every corporation * • * organlzefl for profit and hav- 
ing a capital stock represented by shares * * * now or hereafter or- 
ganlzed under the laws * * * of any state or terrltory of the TJnited 
States • * • shall be subject to pay annually a spécial excise tax with 
respect to the carrylng on or dolng business by such corporation » » * 
équivalent to one per cent, upon the entlre net income over and above $5,000 
recelved by It from ail sources durlng such year, exclusive of amounts recelved 
by It as dividends upon stock of other corporations • * • subject to the 
tax hereby Imposed. • * • Second. Such net Income shall be ascertalned 
by deducting from the gross amount of the income of such corporation * * » 
recelved withln the year from ail sources (flrst) ail the ordinary and neces- 
sary expansés actually pald withln the year out of income in the maintenance 
and opération of its business and propertles, Includlng ail charges such as 
rentals or franchise payments, required to be made as a condition to the con- 
tlnued use or possession of property. (Second) Ail losses actually sustained 
withln the year and not compensated by Insurance or otherwise, Includlng a 
reasonable allowanee for dépréciation of property, If any. (Third) Interest 
tictually pald wlthin the year on its bonded or other indebtedness, • * * 
not exceeding the pald tip capital stock of such corporation • • * (Fourth) 
AU sums pald by It withln the year for taxes * * * (Fifth) Ail amounts 
recelved by it wlthin the year as dividends upon stock of other corporations 
* • • subject to the tax hereby Imposed." 

The importance of having a proper construction placed upon the 
act cannot be overrated. It is important alike to the taxpayer and to 
the government. The answer to the question ought to be made to rest 
upon some intelligible and ascertainable principle of law, and not be 
made to dépend upon either the liberality of the taxpayer or the amia- 
bility of the officiais of the Internai Revenue Bureau in reaching an 
agreement upon the return upon which the amount of the tax is based. 

The usual claims to favorable considération hâve been put f orth, on 
the one hand, because the corporations concerned hâve included in the 
amount of their "net income" moneys which might hâve been excluded, 
and, on the other, that the government has consented to déductions 
from "gross income" which might hâve been disallowed. Neither is 
subject to just criticism for standing out for its rights. The most 
popular heroes in the history of our race are the Hampdens, and there 
is the best of authority for holding that Cassar is entitled to hâve ren- 
dered to Cœsar the things which are his. 

The question before the court is a very narrow one. There are no 
constitutional principles involved. Whatever might be urged as to 
whether this is a direct tax has been disposed of by the finding that it 
is an excise, and, it being excise, it is admittedly within the power of 
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Congress to déclare what shall be paid. To this declared will of Con- 
gress ail must bow. The only inquiry left to us therefore is what is 
the declared will of Congress? The first observation called forth by 
the act of Congress is that Congress has declared its will upon three 
points: First, that the amount of the tax shall be based upon the 
"net income" received by the taxpayer within the year. Secondly, that 
this "net income" shall be determined by finding first the "gross in- 
come" and then taking from this amount certain specified déductions. 
Thirdly, no déductions, with one exception, shall be made unless the 
amounts to be deducted were paid out of income within the year, and 
no income is to be considered unless it was income received within the 
year. The gênerai purpose is first to hâve the amount of the "net 
income" received during the year détermine the amount of the tax. 

The second observation to be made is the choice of terms which 
Congress has made. The amount of the tax might hâve been made 
to turn upon the "net gains, profits, increase and income" or upon the 
amount or value of the "net assets" of the taxpayer or upon the "in- 
crease in the net assets." Congress has seen fit to confine itself to the 
"net income" alone. This is also of some importance, because a référ- 
ence to the tax laws of the several states and the act passed following 
the sixteenth amendment will disclose a more embracing phraseology 
than mère "net income." A like choice of words is to be discovered 
in the part of the act which enumerates what may be deducted from 
the "gross income." The "ordinary and necessary" expenses, the 
"losses," the "taxes," etc., are ail to be determined by what the cor- 
poration has actually "paid." It is not "expenses and losses" which 
hâve been properly "incurred" or taxes which hâve been lawfuUy "as- 
sessed," but the amount which has been "paid" is made the criterion. 
The déduction of a reasonable allowance for "dépréciation," which is 
permitted also to be made from the amount of the gross income, is not 
out of harmony with this gênerai test of "payment." It is the case 
of "the exception proving the rule," because this allowance, not being 
for actual payment, would not be justified were it not expressly men- 
tioned. It is allowed because, while not in form a payment, it is one 
in a real sensé. What Congress meant to hâve allowed is what con- 
servative business men charge ofif annually from. "machinery" and Uke 
accounts. The textile manufacturer, for instance, who annually 
charges ofï 10 per cent, from his "machinery" account, is merely ar- 
bitrarily assuming and anticipating that in ten years' time he will be 
required to actually pay out the 100 per cent, for new machinery, and 
he is only distributing that actual payment over the ten-year period 
both to keep himself from fooling himself into believing that he is 
making more money than he is really making, and to give greater uni- 
formity to his statements of annual profits. 

What inferences may properly be drawn from this choice of phrases 
by Congress will be considered later. 

The use of any words brings us to the point to which ail discussions 
in the last analysis corne, to wit, a matter of mère définition. When 
Congress used the words "net income," "expenses, losses, taxes, etc., 
paid," what did Congress mean? Whatever définitions may be form- 
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ulated of the word "income," one thought is always conveyed, and that 
is, what cornes in as contrasted with what goes out — "income" as con- 
tradistinguished from "outgo." The man who starts with a certain 
cash capital and who pays cash for everything he buys and gets cash 
for everything he sells, and puts ail his receipts into a bag from which 
he makes ail his payments, can readily détermine his "net income" by 
the simple process of counting the money in the bag and deducting 
theref rom the amount of capital with which he started. When he takes 
an account of stock and adds this, he knows the amount of his nominal 
profits. If he keeps two bags, one for capital, and the other for profits, 
and borrows from one to put in the other, and keeps an account of 
thèse borrowings, and if he buys and sells on crédit and keeps an ac- 
count of thèse transactions, he has entered upon the domain of the 
bookkeeper. The difficulty which he then encounters is due to this, 
that bookkeeping is an artificial and arbitrary System of keeping ac- 
counts, and he can increase or deplete his nominal profits at his will. 
More actually insolvent business ventures hâve been made to appear 
nominally profitable by bad bookkeeping than in any other way. A 
manufacturing concern, for instance, which is a fit subject for proceed- 
ings in bankruptcy, may be made to show large nominal profits by the 
frauduleht expédient or the honest mistake of charging repairs which 
properly belong in the expense account up to a machinery or other 
capital account and thus be made to figure as assets. By the reverse 
process of bookkeeping ail profits may be made to disappear. Proper 
bookkeeping, therefore, involves in this respect the highest business 
judgment, and "profit" and "loss," "capital" and "income" become 
mère bookkeeping terms. 

To corne from gênerai illustrations to the spécifie instances fumished 
by the facts in this case, the Baldwin Locomotive Works revalued some 
of their properties with the resuit of an increase of $3,750,000 in the 
nominal value of their assets. On a statement of their book assets and 
liabilities their nominal profits for the year in which this was done 
were that much more than they would otherwise hâve appeared to be. 
Was their "income" for that year that much more? They made an 
issue of bonds to the amount of $10,000,000 and sold the bonds at 95. 
As a matter of bookkeeping they credited one account as if they had 
received $10,000,000 and chargea another as if they had paid out $500,- 
000. Was their net "income" for that year $500,000 less than it would 
otherwise hâve been? In the one case, it is clear that there had been 
a nominal, not an actual, receipt of $3,750,000, and, in the other, not 
an actual payment of $500,000 out of gross income. In each case, the 
bookkeeping was based upon an anticipated not a past event As in 
the latter case, assuming the solvency of the corporation, the payment 
is practically certain to be required, it is equally good bookkeeping to 
charge up the whole amount at once as for the expense of a broker's 
commission, or to apportion the sum over a part or the whole of the 
life of the bonds, or to charge up the whole amount when the bonds 
come to be paid. In the former case, to enter the increased value as 
realized is good or bad bookkeeping according to whether the antici- 
pation of realization is justified or not 
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Thèse instances afford us a touchstone for this case. 

Whether it was good business policy to charge off this $500,000 in 
a lump at the time the bonds were sold or apportion it over two years' 
time, as the managers of this company thought, or to apportion it 
among the 31 years the bonds hâve to run, as the défendant thinks, or 
whether the $500,OCX3 should be charged up when the principal of the 
bonds is paid, is wholly and purely a question of bookkeeping. The 
same observation applies to the bookkeeping act of having the books 
show that a particular pièce of property possesses a certain value. 
The bookkeeping System or business policy may be adopted of charging 
up ail the property acquisitions of the corporation at the cost price 
irrespective of any estimated value it may hâve. The policy may be 
adopted of having the book account follow ail the variations and 
vagaries of the market. 

The first question to be determined, therefore, is whether the amount 
of net income is to be determined according to mère bookkeeping facts 
or according to the real facts of gross income and the actual payments 
thereout for the purposes specified in the act. This must be deter- 
mined from the language employed by Congress. If the amount is 
to be determined by the mère bookkeeping facts, then it is difficult to 
escape the conclusion that we must take the facts from the books as 
kept, assuming, of course, their integrity and that they were kept in 
good faith. No other bookkeeper, governmental ofîîcial, or otherwise, 
could be permitted to manufacture a différent set of bookkeeping facts 
for the plaintifï. If the amount is to be determined by the real facts, 
then a judicial inquiry must be made which will disclose them. This 
is not as easy to détermine as it might seem to be, because we may 
become so familiar with a bookkeeping fact as to be unable to dis- 
tinguish the real fact. Waiving for the moment whether any man ac- 
tually increases his "gross income" by the simple expédient of saying 
what he has is worth so much and writing his say-so upon his books, it 
would doubtless surprise many bankers and merchants to be told that 
banks did not receive and merchants did not pay interest in advance 
when a note is discounted. Yet it is undoubtedly true that if the note 
is not paid at maturity no interest is ever paid. The real difficulty is 
one of apperception in that we may hâve différent concepts of the 
same thing. This bond issue may, for instance, be treated as the bor- 
rowing of $10,000,000 for the use of which the plaintifï paid $500,- 
000 down and interest thereafter until the loan was repaid. It may 
be treated as the borrowing of $9,500,000 for the use of which the 
plaintifï agreed to pay interest on $10,000,000 annually and $500,000 
additional when the loan matured. It may be treated as a sale of 
property as that the plaintiff had bonds which it valued at $10,000,000 
and sold for $9,500,000. It may be treated as a service transaction in 
which plaintifï employed some underwriter to sell its bonds and paid 
$500,000 for the service. Ail of thèse concepts would arise out of the 
same fact that the plaintiff had received $9,500,000 and had agreed 
to pay $10,000,000 with interest. Any discussion as to which was 
the true concept would be purely académie and turn upon économies 
or take us within the domain of metaphysics. Some help might be had- 
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from the analogtie of income and capital between life tenants and re- 
maindermen, but we are driven in the end back to the act of Con- 
gress. The question must theref ore be determined by discovering what 
Congres? intended to be paid as disclosed by the language of thç. act 
and applying this meaning by some practical method to the facts of 
the particular case. 

Recurring to the phraseology of the act to détermine whether this 
nominal incrément of value is "gross income" and whether this dis- 
count on the price of bonds sold is to be deducted in determining the 
"net income," we find the questions narrowed to thèse; 

(1) Is this increase in the estimate of value of assets any part of the 
"gross amount of the income received within the year" ? 

(2) Is this sum of $500,000 any part of the "ordinary and necessary 
expenses actually paid within the year out of income in the main- 
tenance and opération of its business and property including" rentals, 
etc., or is it "interest actually paid within the year on its bonded in- 
debtedness"? 

The question would ordinarily be further narrowed by the record 
fact that the question arises on a rule for judgment for want of a suf- 
ficient affidavit of défense and be made to turn upon the averments of 
the affidavits which must, of course, be taken as verity. The statement 
of claim and the affidavit of défense agrée, however, as to the facts. 
They differ only in the légal conclusions drawn therefrom. 

Before drawing thèse conclusions, we will refer again to the excep- 
tion in the act, of dépréciation in value of property allowed as a dé- 
duction from gross income. If this had not been expressed, would 
any dépréciation hâve been allowed ? As the act does not provide that 
any incrément in value shall be added to the gross income, whence 
comes the authority to add it? As no déductions can be made except 
those named, ail of which must consist of amounts paid and also of 
amounts paid within the year and still further of amounts paid within 
the year out of the gross income, how can we find this $500,000 to 
hâve been paid out of income without holding the $10,000,000 out of 
which it was paid (if as yet it has actually been paid at ail) to be in- 
come and adding that to the taxable sum? 

The conclusions reached and the reasons theref or are as follows : 

1. The $10,148.01 déduction for the year 1910 on account of what 
was received for interest, not dividends, is admittedly not properly to 
be deducted. 

2. The $4,838.49 similar déduction for the year 1911 and the $20,- 
306.49 bad debts déduction aggregating $25,144.98 are also admittedly 
not to be deducted. 

3. The $83,870.94 déduction on the $500,000 out of the bond issue 
for the year 1910 is held not to be a proper déduction and is liable to 
tax. 

4. The $12,245.80 paid for charities in 1910 is held not to be a prop- 
er déduction because we are bound by the fact as stated that thjs was 
a charitable gift, not an expense, and charitable gifts are not men- 
tioned among the permitted déductions. The amount is theref ore taxa- 
ble. 
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5. The increased valuation in 1910 of $593,449.66 net of certain 
properties was not gross income received during that year and is not 
taxable. 

6. This applies also to the $485,000 increase in the estimated value 
of the stock of the Standard Steel Works Company. 

7. This applies also to the $2,954,086.72 estimated value of part- 
terns, etc., not theretofore valued. 

8. The conclusion 3 as to 1910 déduction claimed on the $500,000 
bond issue account applies also to the $391,935.48 déduction claimed 
for 1911. This sum is taxable. 

9. The conclusion 4 as to 1910 déduction for charities applies to the 
$1,723.85 charities account for 1911. 

The plaintifï has leave to move for judgment for part of the $42,- 
852.37 claimed in this action in accordance with the conclusions above 
stated, to wit, $40,325.36, with interest thereon from October 23, 1913, 
and costs of suit; otherwise rule for judgment discharged. 



In re CHARLES R. PAETRIDGB LTIMBBR CO. 
(District Court, D. New Jersey. July 31, 1914.) 

1. Bii-La AND Notes (§ 330*)— B^inq against Bankkupt — Claim — Assibw- 

MENT — BONA FiDE HOLDEK. 

Where a clalm against a bankrupt on certain notes was duly flled, and 
then asslgned, the notes became merged In the clalm ; and hence the as- 
signée was not a holder of negotiable paper, and could not be accorded 
the rights of a bona fide holder of the notes for value. 

[Ed. Note.— For other cases, see Bllls and Notes, Cent. Dlg. §§ 794^804 ; 
Dec. Dlg. § 330.*] 

2. Bankruptct (I 3421^*) — Refebei's Finding — Conflictino EVTDBtCeE — 

Review. 

A referee's finding on a question of fact, based on confllctlng évidence 
Involvlng questions of credlblUty, wlll not be disturbed by the court, un- 
less there Is most cogent évidence of mlstake and miscarriage of justice. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 530; Dec 
Dlg. § 342%.*] 

3. Corporations (§ 414*) — Acts of Agent — Want ci Authoeitt — Aqwit to 

Sell. 

Where a spécial agent was employed by the président of a corporation 
to negotlate certain of the corporation's notes for cash, the agent had 
no express or impUed authorlty to exchange the notes of the corporation 
for bonds of another company, nor was such act withln the apparent 
scope of hls authorlty. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. |§ 1640-1646; 
Dec. Dlg. § 414.*] 

4. Corporations (§ 414*) — Atjthobitt or Agbnt — Negotiation o» Nexss — 

Possession of Blank Notes. 

Where a spécial agent of a corporation was authorized to discount Its 
notes for cash, the fact that the agent was intrusted by the président of 
the corporation with possession of blank notes signed by the président 
tn the corporation's name was insufflcient under the circumstances to lead 

*For oUier cases see same toplc & i nvmbbs In Dec. & Am. Diga. U07 to date, & Rep'r Indexée 
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one deallng wlth the agent to belleve that he had authorlty to purchase 
eorporate bonds with such notes. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1640-1646; 
Dec. Dlg. § 414.*] 

5. CospoRATiONs (S 426*)-— ACTS OF Agent — Want of Authoeitt — Ratifica- 

tion. 

Where a spécial agent was authorized by the président of a corporation 
to dispose of certain of the corporation's notes, but the président had no 
knovvledge that the agent had exchanged certain of the notes for bonds 
of another conjpaiiy untll after the corporation became banlcrupt, and the 
trustée also did uot hâve sneh Knowledge until after the bonds had been 
sold as a part of the bankrupt corporation's assets, the sale of the bonds 
by the trustée did not constitute a ratification of the agent's acts. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1596, 1702- 
1704, 1707, 1708, 1710-1716; Dec. Dig. § 426.*] 

6. Bankkuptct (§ 314*) — Administration of Estate — Contbact of Bank- 

eupt's Agent— Répudiation — Conditions. 

Where a bankrupt's agent without authorlty transferred certain of the 
bankrupt's notes in exchange for bonds which the bankrupt's trustée sold 
as a part of the assets of the bankrupt, without knowledge of the agent's 
lack of authorlty, the trustée was entltled to repudiate the transfer sub- 
ject to a reHirn of the bonds by the trustée, if possible, or to permit the 
other party to the transaction to file an aniended claim against the bank- 
rupt's estate for their value. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 
478, 483-487, 4S0, 490 ; Dec. Dig. § 314.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Cliarles R. Partridge Lumber Company. On pétition to review an or- 
der of the référée allowing the claim of Joseph M. Myers, assigned to 
Edgar G. Van Dyke, in part only. Claim disallowed in toto. 

Hunt, Hill & Eetts, William Hazen Peck, and Morris Douw Ferris, 
ail of New York City, for claimant. 

Edwards & Smith, of Jersey City, N. J., for trustée. 

HAIGHT, District Judge. The claim in question was originally 
filed by one Joseph M. Myers. It is based on three promissory notes, 
^ggi'^gating in amount $10,000, alleged to hâve been made by the bank- 
rupt Company and dated May 6, 1912. Each note was payable to the 
claimant. The pétition for adjudication was filed on May 8, 1912. The 
claim was filed on July 16, 1912. The trustée was elected on the same 
date. By an instrument dated August 28, 1912, and filed with the 
référée on November 7, 1912, Myers assigned the claim to Edgar C. 
Van Dyke, who had acted as his attorney in preparing and filing the 
proof of claims. On October 7, 1912, the trustée filed objections to 
the allowance of the claim. The référée allowed the claim to the ex- 
tent of $500, and directed that the costs be paid in the same propor- 
tion as the amount of recovery bore to the amount of the original claim. 
It is on the claimant's pétition to review this order of the référée that 
the matter is now before the court. 

[1] The référée found that the notes in question were issued pur- 
suant to a scheme to defraud the company, entered into between My- 
ets and one E. H. Cohic, an alleged agent of the bankrupt. He al- 

•ForoUier cases see same topic & § ntjmbbr lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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lowed the claim to the extent of $500, upon the theory that Van Dyke 
was a bona fide holder of the notes for value, and that the considéra- 
tion which he paid for them was $500. Holcomb v. Wyckofï, 35 N. 
J. Law, 35, 10 Am. Rep. 219. I think that if the referee's détermina- 
tion — that the notes as between the original parties were void or void- 
able — is correct, that he was in error in allowing the claim for any 
amount whatever. Van Dyke was not a holder of negotiable paper; 
he was the assignée of a debt alleged to be due to Myers from the 
bankrupt estate, and which had theretof ore been filed and proved with 
the référée, before whom the bankruptcy proceedings were pending. 
The instrument of assignment purports to transf er "ail that certain debt 
of $10,000 due and owing to me on three promissory notes * * * 
which claim has been duly filed with the référée in bankruptcy." It 
also recites the bankruptcy of the alleged maker. One of the notes 
bears no indorsement, and the payee's indorsement on the others is 
erased. The notes were therefore not negotiated. Negotiable Instru- 
ments Law N. J. (P. L. 1902, c. 184) § 30. If one holding negotiable 
paper of a bankrupt were permitted, by filing a claim based thereon and 
assigning the same to an innocent purchaser, to defeat the right of a 
trustée to assert défenses against the claim which he could hâve inter- 
posed had the claim not been assigned, it is not difficult to forsee what 
dangerous results might follow. None of the reasons which brought 
about the rules peculiar to negotiable instruments are présent in such 
a situation as this. In addition the notes had ceased to be negotiable 
instruments ; they had become merged in a gênerai proved claim against 
the estate of a bankrupt. The assignée was therefore not a bona fide 
holder of a negotiable instrument in the usual course of business, in 
the sensé that the equities existing between the original parties to the 
notes could not be asserted against him. As far as Van Dyke is con- 
cerned his rights are the same as Myers, and the validity of the claim 
must be determined as though it had, not been assigned. 

An examination of the facts is therefore necessary. The bankrupt 
Company was engaged in the lumber business. In August, 1911, Mr. 
Partridge, président of the bankrupt company, employed a Mr. Cohic 
to sell certain stock, which Partridge owned, of the bankrupt com- 
pany. He worked under that arrangement until December of that year, 
when he was elected secretary of the company, which position he held 
until the 26th of April, 1912. He then resigned and continued under 
the "original agreement" from that time until the pétition in bankruptcy 
was filed against the company. He also appears to hâve been employed 
by Partridge in negotiating promissory notes of the company, and for 
that purpose was permitted on one or more occasions to carry around 
with him blank promissory notes of the company, signed by the prési- 
dent. On May 6, 1912, two days before the pétition in bankruptcy was 
filed against the company, he claims to hâve delivered two of the notes, 
upon which the présent claim is based, together with another note, 
to Myers in exchange for 15 $1,000 bonds of the Gates Coal & Coke 
Company, and agreed to deliver additional notes aggregating $7,500 
the following day ; that he then offered to deliver the note for $7,500 
(being the remaining note upon which the claim is based), but that Myers 
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desired to hâve it split up in several notes of smaller dénominations ; 
that he accordingly retained that note (presumably as agent for Myers) 
for the purpose of having the several smaller notes signed by Mr. 
Partridge, which were then to be delivered to Myers. He claims that 
he was unable to see Partridge until after the pétition in bankruptcy 
had been filed ; that Myers then insisted upon the delivery of the $7,- 
500 note; and it was accordingly delivered to him. This was on 
May 9th, the day after the pétition for adjudication was fîled. It also 
appears that at the same time Myers delivered 15 additional bonds of 
the same company to Cohic for the latter's personal use. The consid- 
ération, if any, which passed for thèse seems to hâve been the ex- 
tinguishment of a debt amounting to $600, which Myers owed Cohic. 
The bonds remained in Cohic's possession until about June 5, 1912, 
when he delivered them to the receiver, who later delivered them to 
the trustée. They were subsquently sold by the trustée, together with 
the other assets of the bankrupt estate, at a bulk sale. 

Although the évidence is very persuasive that the transaction was 
fraudulent, I do not find it necessary to détermine whether there was 
sufficient évidence (as counsel for claimant contend there was not) to 
justify the referee's conclusion in that respect, as the claim must be dis- 
allowed on another ground. The minutes of the company were not 
ofïered in évidence. There is no évidence to show that the président 
of the company was ever authorized by the board of directors to sign 
notes of the company, or to purchase thèse bonds or like property, or 
for that matter to negotiate the company's commercial paper. It is 
urged on behalf of the trustée that the failure to show this authority 
on the part of Mr. Partridge is fatal to the allowance of the claim. I 
will assume, however, without deciding, that the filing of the proof of 
claim, in the absence of proof to the contrary, has relieved the claim- 
ant of the necessity of proving that Partridge was duly authorized to 
negotiate and sign the company's negotiable paper, and that he had the 
requisite authority to authorize Cohic to purchase the bonds. Whit- 
ney v. Dresser, 200 U. S. 532, 26 Sup. Ct. 316, 50 L. Ed. 584. It is 
clear that the only instructions which Cohic received regarding what 
he was to do were given to him by Partridge. Mr. Partridge testified, 
that he had never authorized Cohic to use the notes of the company 
for the purpose of obtaining the bonds in question, and never knew 
that Cohic was doing so, or had done so, until after the bankruptcy 
proceedings had been instituted, and that he gave the notes to Mr. 
Cohic in trust, to be discounted for cash "without paying an exorbi- 
tant rate of interest or discount." In this respect he is contradicted 
by Cohic, who testified that he had express authority from Mr. Part- 
ridge to use the notes for the purchase of thèse bonds. 
■ [2] The finding of the référée that the transaction was fraudulent 
necessarily embodies the finding that Mr. Cohic's testimony in this 
respect was false. The finding of the référée was based upon con- 
flicting évidence, involving questions of credibility, and the court should 
not disturb his finding, unless there is moSt logent évidence of mistake 
and miscarriage of justice. Ohio Valley Bank v. Mack, 163 Fed. 156, 
89 C. C. A. 605, 24 h. R. A. (N. S.) 184 (C. G. A. 6th Cir.). The evi- 
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dence clearly justifies this finding. Cohic's testimony is fiUed with con- 
tradictions and improbabilities, and is, I think, utterly unworthy of be- 
lief . Irrespective of the gênerai rule above stated, I would hâve no 
hésitation in finding as a fact that Cohic, in exchanging the notes for 
the bonds, if he actually did so, exceeded his authority and abused the 
trust which had been reposed in him. Myers dealt with him as agent. 
The matter, therefore, présents a situation which calls for the apphca- 
tion of the principles of agency. 

The extent of the principal's liability for acts of an agent in matters 
of contract is thus clearly stated by Mr. Justice Depue in Law v. 
Stokes, 32 N. J. Law, 249, 251 (90 Am. Rep. 655) : 

"A principal is bound by the acts of his agent within the authority he has 
actually given him, which includes net only the précise act which he expressly 
authorizes him to do, but also whatever usually belongs to the doing of it, or 
is necessary to its performance. Beyond that, he is liable for the acts of the 
agent within the appearance of authority wliich the principal himself know- 
ingly permits the agent to assume, or which he holds the agent out to the 
public as possessing. For the acts of his agent within his express authority 
the principal is liable because the act of the agent is the act of principal. 
For the acts of the agent within the scope of the authority he holds the agent 
out as having or knowingly permits him to assume the principal is made re- 
sponsible because to permit him to dispute the authority of the agent in such 
cases would be to enable him to commit a fraud upon innocent persons. In 
whlchever way the liability of the principal is established, it must flow from 
the act of the principal. And when established it cannot, on the one hand, 
be qualified by the secret instructions of the principal, nor, on the other hand, 
be enlarged by the unauthorized représentations of the agent." 

[3] Cohic was a spécial agent, and his authority was to negotiate 
the notes for cash, and Myers was bound to ascertain, at his péril, the 
extent of Cohic's authority. Dowden v. Cryder, 55 N. J. Law, 329, 
26 Atl. 941 ; Milne v. Kleb, 44 N. J. Eq. 378, 14 Atl. 646; Owings v. 
Hull, 9 Pet. 607, 9 L. Ed. 246. 

[4] As above stated, Cohic had no express authority to exchange 
the notes for the bonds, nor was that within his implied powers. The 
purchase of bonds was not necessary for the performance of what he 
was directed to do, namely, discount the notes for cash. Neither can it 
be said that it was within the apparent scope of his authority. The mère 
possession by an agent of blank notes of a lumber company (which 
Partridge apparently permitted him to hâve) would not lead one, deal- 
ing with the agent, to believe that he had been clothed with power to 
purchase bonds of a coal and coke company which had already def ault- 
ed in the payment of interest on the bonds, especially when, as in this 
case, Myers knew that the lumber company was in dire need of funds 
and was endeavoring to borrow. Many cases illustrating the tendency 
of the courts to strictly limit an agent's authority in de aling with the 
principal's negotiable paper are set out in 31 Cyc. 1381 et seq. Cohic 
testified that 15 of thèse bonds were given to him for a considération 
not exceeding $600. This, presumably, was approximately their value. 
Of course the value of the 15 bonds which were purchased with the 
notes of the bankrupt company was the same. Myers must be presum- 
ed to hâve known, assuming that he was acting in good faith, that 
Cohic had no authority to exchange promissory notes of his principal, 
215 F.— 62 
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amounting to $15,000, for bonds worth only $600. It was therefore 
clearly his duty to hâve inquired as to Cohic's authority. 

[5] The sole remaining question is whether the receipt, rétention, 
and sale of the bonds by the trustée has the effect of ratifying Cohic's 
authorized act. Mr. Partridge testified that he had no knowledge of it 
whatever until after bankruptcy had intervened. The bankrupt com- 
pany, therefore, did not ratify it. 

[6] Accepting and retaining benefits obtained directly under an un- 
authorized contract of the agent, in order to work a ratification, must 
be based upon full knowledge by the principal of ail the material f acts 
of the transaction. Owings v. HuU, 9 Pet. 607, 9 L. Ed. 246; Ben- 
necke v. Ins. Co., 105 U. S. 355, 26 L,. Ed. 990; Gulick v. Grover, 33 
N. J. Law, 463, 97 Am. Dec. 728; Titus et al. v. Cairo Fulton R. R. 
Co., 46 N. J. Law, 393 ; Clément v. Young-McShea Amusement Ce, 
70 N. J. Eq. 677, 67 Atl. 82, 118 Am. S't. Rep. 747. If the above rule 
respecting ratification is applied to the trustée, I do not think that the 
receipt and sale of thèse bonds by him can be held to be a ratification 
of Cohic's act. As far as the évidence in the présent case shows, nei- 
ther the receiver nor the trustée, when the bonds were received, were 
advised of the material facts and circumstances attending the transac- 
tion. In f act, at the time Cohic delivered the bonds to the receiver he 
made a written statement to the effect that the transaction had been 
carried out with the approval and at the express direction of Mr. 
Partridge. The bonds were sold by the trustée, with the other assets 
of the company, in bulk, on August 19, 1912. He did not file objec- 
tions to the claim until October 7, 1912, and apparently learned for the 
first time that the act was entirely unauthorized on March 27, 1913, 
at a hearing on this claim, when Mr. Partridge was a witness. His 
objection to the claim, of course, is a disavowal of the contract. Un- 
der thèse circumstances it will be presumed, in the absence of évidence 
to the contrary, that had the trustée known of the material facts and 
circumstances, he would not hâve accepted or disposed of the bonds. If 
the bonds were of any value whatever, the trustée should not, of course, 
be permitted to disavow the contract and also retain the bonds or their 
value. The évidence does not disclose satisfactorily whether or not 
the bonds were of any value. At any rate, the question of value was 
not the subject of inquiry before the référée. I will therefore not at- 
tempt to fix the value. It may also be that the trustée can secure 
possession and make delivery of the bonds to the proper person. 

The order of the référée will be overruled and the claim totally dis- 
allowed. The claimant will be required to pay the costs of the proceed- 
ing before the référée. The trustée will be directed to return the bonds 
to the proper person within 10 days from the signing of an order, or, 
in the event of his inabiHty to do so, the claimant or the assignée, as 
may be proper, will be permitted to file with the référée an amended 
claim for the value of the bonds, within 10 days, after being notified 
that the trustée is unable to make delivery of the bonds. The référée 
will be permitted to extend either time, in his discrétion. 
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In re STERN et aL 
(District Court, D. New Jersey. May, 1914.) 

1. Bankeuptct (§ 136*) — Oedeb to Tubn Over Money — Failuee to Comply — 

contempt punisiiment. 

SInce a proceedlng to punlsh a bankrupt for f allure to comply with an 
order, requiring him to turii over aïoney alleged to hâve been withheld, 
to his trustée, is for civil contempt, and the only punlshment would be 
remédiai, that is, a comiuitmeiit of the bankrupt, unless and until the or- 
der was complied with, the punishment canuot be Imposed when It is 
shovvn that the bankrupt at the time of the hearlng was unable to com- 
ply with the order. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 233, 235; 
Dec. Dig. i 139.*] 

2. Bankeuptct (§ 136*) — Withheld Assets — Peoceedings against Bank- 

EUPT. 

In proceedlngs against a bankrupt to compel him to turn over assets al- 
leged to hâve been withheld from hls trustée, it is the duty of the court 
first to ascertain whether the property was in the bankrupt's possession 
or coutrol at the time of the bankruptcy, and then whether the property 
Is still in his possession and he is physically able to deliver it to the trus- 
tée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

3. Banketjptcy (§ 136*) — Withheld Assets — Failubb to Deliveb to Tbus- 

TEE — âbility — Bankrupt's Denial. 

In proceedlngs to punish a bankrupt for contempt in failing to comply 
with an order requiring him to tum over to his trustée, assets alleged to 
bave been withheld, the bankrupt's mère déniai of his ability to comply 
with the order is not controUing. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

4. Bankruptcy (§ 136*) — Withheld Assets — Oedeb to Sdbbendee — Failuee 

To Comply — Contempt. 

Wliere a bankrupt, after being ordered to pay over alleged withheld 
assets to hls trustée, so deals with the fund as to make it impossible for 
him to comply with the order, he will be guilty of criminal contempt, and 
punishable in a proceedlng for criminal contempt by a fine in a deflnite 
amount, or by commitment to prison for a fixed term. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

5. Bankruptcy (§ 485*) — Offenses — Concealment of Assets. 

Where a bankrupt knowingly and fraudulently conceals assets from 
his trustée, he is punishable under Bankruptcy Act, July 1, 1898, c. 541, 
§ 29b, 30 Stat. 554 (U. S. Comp. St. 1901, p. 3433), making such act an 
offense, though the property had been disposed of before any order had 
been made requiring the bankrupt to pay over the asseta withheld to 
the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 906, 908; 
Dec. Dig. § 485.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Jacob 
and Joseph Stern. On application to hâve bankrupts adjudged guilty 
of contempt, Denied. 

•For otber cases see same topic & S numbeb in Dec. &. Am. Digs. 1907 to date, ft Rep'r Indexes 
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J. Howard Reber and J. B. Colahan, 3d, both of Philadelphîa, Pa., 

for trustée. 
A. S. Ashbridge, Jr., of Philadelphia, Pa., for bankrupts. 

HAIGHT, District Judge. This is an application to adjudge the 
bankrupts guilty of contempt for failing to comply with an order di- 
recting them to pay to the trustée $3,116, for which they had failed to 
account. An order was made by the référée in December, 1911, 
which directed the bankrupts to pay $14,686.80 to the trustée. This 
was modified as to amount by order of the court filed in July, 1912. 
The bankrupts failed to comply with the order. Thereafter, on the 
pétition of the trustée, an order to show cause was made why the 
bankrupts should not be adjudged guilty of contempt. They answer- 
ed, setting up that they were unable to comply with the order in whole 
or in part. The testimony which was taken before the spécial master, 
to whom this phase of the matter was ref erred, shows that the bank- 
rupts are unable to comply with the order, and the spécial master 
has so reported. 

[1] Under the principles enunciated in Gompers v. Bucks Stove & 
Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. 
(N. S.) 874, the présent proceeding must be considered as one for civil 
contempt, and the only punishment that could be imposed would be 
remédiai, that is to say, a commitment of the bankrupts, unless and 
until they had complied with the order. As the bankrupts are now, 
so far as the évidence shows, unable to comply with the order, the only 
punishment which is permissible in thèse proceedings cannot be impos- 
ed. American Trust Co. v. Wallis (C. C. A., 3d Cir.) 11 Am. Bankr. 
Rep. 360, 126 Fed. 464, 61 C. C. A. 342; Boyd v. Glucklich (C. C. A., 
8th Cir.) 8 Am. Bankr. Rep. 393, 116 Fed. 131, 53 C. C. A. 451 ; Kirsner 
V. Taliaferro (C. C. A., 4th Cir.) 29 Am. Bankr. Rep. 832, 202 Fed. 51, 
120 C. C. A. 305. 

[2] The practice and rules which must govern the courts in this dis- 
trict in proceedings to compel bankrupts to deliver jproperty to their 
trustées has recently been announced by the Circuit Court of Appeals 
of the Third Circuit, in Epstein v. Steinfeld, 32 Am. Bankr. Rep. 61, 
210 Fed. 236, 127 C. C. A. 54. It was held that the first stage is to 
détermine whether the property was in the bankrupt's possession or 
control at the time of the bankruptcy, and that the second stage — 

• "Is to détermine whether or not the property requlred is still In the posses- 
sion or control of the bankrupt, and that be Is physlcally able to deliver It 
to his trustée." 

The practice to be followed in deciding the latter question is thus 
stated by the court : 

"The correct practice at this stage of the proceedings has been anthorlta- 
tlvely stated by Judge Gray In American Trust Co. v. WalUs (C. C. A., 3d 
Cir.) 11 Am. Bankr. Rep. 360, 126 Fed. 464, 61 O. C. A. 342, In the foUowlng 
language: 'If the bankrupt dénies that he has possession or control of the 
property, or, If a thlrd person in possession thereof clalms to hold It, not 
q^ the agent or représentative of the bankrupt, but by tltle adverse to Mm, 
î^d there is no évidence to Indlsputably show that such déniai or daim is 
fSse or fraudulent, and that the case is one of simple concealment or refusai 
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on the part of the banRrupt, or the one In possession, to dellver up the prop- 
erty as ordered, it wouid be an unwarranted stretch of power on the part of 
the court to resort to a summary proceedlng for contempt for the enforce- 
ment of Its order. In the absence of fraud or concealment, the bankruptcy 
«ourt can only order the delivery of property to the trustée which the bank- 
riipt is physically able to deliver up, having the same In hls possession or con- 
trol.' " 

[3] The mère déniai of the bankrupt is by no means controUing. 
Matter of Kramer & Muchnick (D. C. Pa.) 31 Am. Bankr. Rep. 525, 
210 Fed. 977. 

[4] I do not doubt, if it could be shown that the bankrupts had so 
dealt with this money, af ter they had been ordered to pay it to the trus- 
tée, as to make it impossible for them to comply with the order, that 
they would be guilty of and could be punished for a criminal contempt. 
S'uch punishment could, however, be imposed only in a proceeding for 
criminal contempt, and would take the form of a fine in a definite 
amount, or a committal to prison for a fîxed term. Gompers v. Bucks 
Stove & Range Co., supra. 

If the évidence before me were sufficient to justify the belief that 
there could be a conviction for such a criminal contempt, I would not 
hesitate to direct appropriate proceedings to be instituted. The bank- 
rupts deny that they had possession or control of this money at the 
time the order was made, "and there is no évidence to indisputably 
show that such déniai or claim is false or fraudulent." This would 
constitute a complète défense to proceedings for criminal contempt as 
well as civil contempt. 

It is urged that the order directing the bankrupts to pay the money 
to the trustée has established that they did hâve the money in their 
possession, and that thus their ability to comply with the order at 
the time it was made is res adjudicata. In the mémorandum of this 
court, upon which the order was made, it was said : 

"The sum of $3,116 above referred to was In their [the bankrupts'] posses- 
sion just prier to the institution of the bankruptcy proceedings, and under 
the circumstances may properly be regarded as still in their possession." 

It thus appears that the finding that the bankrupts had the money 
in their possession at the time of the making of the order was based 
on a presumption. This does not satisfy the requirements of the 
above-mentioned rule. 

[5] In view of the long period of time which intervened between 
the filing of the pétition for adjudication and the making of the ref- 
eree's order that the money be paid to the trustée, the above finding of 
the court could not preclude the bankrupts from showing, in proceed- 
ings Tor either civil or criminal contempt, that they were actually un- 
able to comply with the order when it was made. The pétition in 
bankruptcy was filed in April, 1910, and the order of the référée, di- 
recting the payment of the money, was not made until December, 1911. 
The great difficulty in this case is the length of time which elapsed be- 
tween the filing of the pétition and the order to pay. During that time 
the bankrupts may very well hâve used, or legitimately disposed of, 
the money. If the bankrupts knowingly and fraudulently concealed 
this money from the trustée, even though it had been disposed of be- 
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fore the order to pay was made, they were liable to criminal prosecu- 
tion and punishment under section 29b of the Bankruptcy Act. A 
means js thereby provided for punishment of those bankrupts who can 
escape punishment for contempt by showing their inability to comply 
with an order directing them to turn over property to a trustée. 

The présent order to show cause must therefore be discharged, but 
without préjudice to institute proceedings for criminal contempt, if 
there is sufficient évidence to establish the fact that the bankrupts were 
able to comply with the order of the référée as modified by the court, 
at the time it was made. 



ALPHA PORTLAND CEMENT CO. v. SCHRATWIESER et al. 
(District Court, B. D. New York. July 10, 1914.) 

OOBPOBATIONS (§ 232*) — ^LlABILITT OF STOCKHOLDERS — UnPAID StOCK — STOCK 
ISSUED FOB PeOPEKTY. 

A New York corporation was organized and exchanged Its capital stock, 
of $20,000. for the property of a New Jersey corporation, assumlng its 
debts. Défendants owned practlcally ail of the stock of the New Jer- 
sey corporation, which was capitallzed at $250,000, and suceeeded to the 
stock of the new company. One of défendants was also the principal 
creditor of the New Jersey company, and ail of its debts exeept hers 
were pald. She made further advances to the new company, wbich was 
unsuccessful and became bankrupt. Held, on the évidence, that the trans- 
action by which the property was transferred to a corporation with a 
reduced capital was not fraudulent, and that the stock of the bankmpt, 
having been Issued in good faith in payment for property which included 
patents and niigUt reasonably be believed to be worth the par value of 
the stock, could not be said to hâve been unpaid in whole or in part, so- 
as to render défendants Uable to creditors of the corporation under Stock 
Corporation Law N. Y. (Consol. Laws, c. 59) § 56. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 879, 880, 
SS;î, 884, 987 ; Dec. Dis. § 2.'Î2.*] 

In Equity. Suit by the Alpha Portland Cernent Company against 
Catharine M. Schratwieser, Jacob Schratwieser, Arthur J. Schratwies- 
er, George Graf, and William C. Poster, as trustée in bankruptcy of 
the Schratwieser Fireproof Construction Company. On final hearing. 
Decree for défendants. 

Louis H. Porter, of New York City, for plaintiff. 
Phillips & Avery, of New York City (Frank M. Avery and C. Roy- 
all Frazer, both of New York City, of counsel), for défendants. 

CHATFIELD, District Judge. The Schratwieser Fireproof Con- 
struction Company of New Jersey was organized by the husband of 
Catharine M. Schratwieser, one of the défendants. Its principal prop- 
erty consisted of patents for fireproof floors, etc., issued to Mr. Schrat- 
wieser and used by him in fireproof construction. After Mr. Schrat- 
wieser's death the company lost money, and by May, 1908, some $27,000' 
had been advanced in cash by Mrs. Schratwieser, or was owed to her 
for rent. In that month a New York corporation was formed, which 
issued its stock in exchange for the property of the New Jersey cor- 

•For oUier cases see same topio & i mumbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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poration, and assumed the debts of that corporation. The amount of 
stock issued in the New York corporation was $20,000, ail of which 
{except 14 shares) went to Mrs. Schratwieser or her sons, and at the 
time of this action ail the shares were standing in her name. The 
debts of the New Jersey company amounted to about $30,000, and a 
chattel mortgage had been given Mrs. Schratwieser to secure $15,000 
of that total debt. It appears that the debts of the New Jersey cor- 
poration hâve since been taken care of by Mrs. Schratwieser or by the 
New York corporation, except that owing to herself. The New York 
corporation has not made money. Mrs. Schratwieser has continued 
to advance money to it, amounting to $6,633.51, and also has allowed 
it to occupy certain premises, for which she has not received rent. This 
now amounts to $11,700, and she has been paid one dividend on her 
claims in bankruptcy proceedings against the New York corporation. 
The plaintiff herein has recovered a judgment against this corporation 
for the sum of $4,755.10, with interest, which is unpaid except for 
$116.64 received as dividend in the bankruptcy proceedings. The ma- 
chinery of the New Jersey corporation, outside of the patent rights and 
good will of the business, which was turned over to the New York 
corporation in exchange for the issuance of capital stock, was worth, 
new, about the sum of $12,500, and realized at the sale in bankruptcy 
but $990, having been appraised with some horses at about $1,600. Its 
only other property consisted of rights to patents and bills receivable, 
amounting on their face to not more than $3,500. The proceedings 
in connection with the organization of the New York corporation and 
the transfer of property in return for what was issued as fully paid 
stock were more or less informai, and were conducted by the attorneys 
upon the apparent assumption that the parties had the right to make the 
transfers, and that close observance of formality was unnecessary. 
The judgment creditors bring the présent action, charging that the New 
York corporation was formed as the resuit of a fraudulent purpose on 
the part of Mrs. Schratwieser and the others interested in the New 
Jersey corporation to évade payment of its debts and to obtain the 
property in fraud of those creditors. 

Inasmuch as the New Jersey corporation had the right to form the 
New York corporation and to transfer its assets, as the debts of the 
New Jersey corporation which were assumed by .the New York cor- 
poration hâve been paid, and as none of the transactions hâve been 
concealed, it is impossible to see any basis for the charge of fraud, un- 
less the plaintifï is able to show that the parties contemplated the loss of 
further money by the New York corporation and the concealment of 
assets through the transfers and claims of Mrs. Schratwieser. AU 
stockholders, directors, and officers of the New Jersey corporation con- 
sented to the transfer. 

It appears f rom the testimony that the Schratwieser business was 
supposed to be exceedingly valuable, and depended upon the use of the 
form of fireproof construction covered by their patents, under the fire- 
proofing régulations of the city of New York. Up to the présent time, 
according to the testimony, thèse régulations hâve prevented any prof- 
itable business based upon the use of the patents in question, and Mrs. 
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Schratwieser, as well as ail of the other stockholders, would appar- 
ently hâve been better ofif (unless it be through the receipt of salaries) 
if the business had been wound up and the real estate had been rented 
for other purposes than they are at the présent time. Two patents for 
fîreproof lath are held by Mrs. Schratwieser as her personal property ; 
but there is no évidence to show f raud on her part in claiming thèse as 
distinguished f rom the other patents which belonged to the New Jersey 
corporation. The right to use a patent can be granted by any formai 
assignment in writing; and the New York corporation evidently ob- 
tained ail rights, as against any of the parties to this action, to the 
patents for which stock was issued. Section 4898, R. S. (U. S. Comp. 
St. 1901, p. 3387). The bankruptcy proceedings hâve prevented Mrs. 
Schratwieser f rom realizing more upon her claims than she would hâve 
had if the New Jersey corporation had gone out of business and paid 
its debts. It is difficult, therefore, to see how the charge of fraud 
can be made out. 

The plaintifif bases a second cause of action upon the provisions of 
the Stock Corporation Law of New York, section 54, which provides : 

"Every holder of capital .stock not fully pald, In any stock corporation, shall 
be personally liaMe to its creditors, to an amount equal to the amount un- 
paid on the stock held by him for debts of the corporation contraeted while 
such stock was held by him" (now Stock Corporation Law 1909 [Consol. Lawa, 
c. 59] I 56) 

— and charges that the assets shown by the testimony, consisting of old 
machinery, etc., were much less than the par value of the stock which 
went into the hands of Mrs. Schratwieser (namely, $20,000) over and 
above the chattel mortgage. The patents, according to plaintiiï's con- 
tention, were of no value at ail, having been sold in bankruptcy for 
$50 ; and it is urged that no substantiaï value was given in exchange 
for the stock of the New York company, if the debts of the New Jer- 
sey corporation were deducted from its assets. The plaintiff, there- 
fore, contends that the stock of the New York corporation was issued 
in pursuance of a plan to secure Mrs. Schratwieser for her claims, 
and to obtain the stock of the new corporation without considération. 
It claims, therefore, that the plan was to secure something for noth- 
ing, and that therefore the total par value of the stock can be recovered 
in this action for the benefit of the creditors who may join with the 
plaintiff in its prayer for relief. This involves the same proposition 
of deliberate intent to defraud those who dealt with the New York 
corporation on the assumption that a clear $20,000 over and above 
debts had been invested at the time of organization. The statutory 
liability can arise only upon such findings of fact as would substantiate 
the other charges of fraud if assets and security for debts were ob- 
tained by Mrs. Schratwieser for no considération in return. The évi- 
dence does not indicate any fraudulent scheme, nor does it indicate 
that Mrs. Schratwieser and her sons obtained stock in the new corpora- 
tion for merely nominal assets, unless we assume that the assets were 
known to them to be worthless, but were nevertheless of great value to 
themselves. The proposition is self-contradictory. The capital stock 
of the original corporation was $250,000; and the change to an incor- 
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poration under the laws of the state of New York, with a much small- 
er amount of stock, when considered with the hopeful opinion of the 
value of the patents which the Schratwieser family had received from 
their father, indicate that the parties expected to make money rather 
than to lose it, and could hardly contemplate fraud against those with 
whom they should deal in the future. 

The only matters from which an inference of fraud can be urged 
in the transactions would seem to be involved in the charge that the 
New York corporation was organized with fictitious assets, for the 
purpose of making away with the proceeds of the future transactions. 
Inasmuch as Mrs. Schratwieser continued to pay the expenses of thèse 
transactions and to advance money, and h as been losing more money 
than any other person from the outset, it is impossible to draw such 
an inference from the évidence. The patent rights were worth at 
the time of their sale by the New York corporation such price as could 
be obtained for them. If those organizing the New York corporation 
honestly fixed their valuation, then the unfortunate resuit that the 
patent rights became valueless, or that they suffered a graduai diminu- 
tion until they were sold for a nominal price, would not prove that the 
action of the directors was incorrect. Good faith on the part of the 
directors is now recognized by the présent form of the statute, which 
provides as foUows: 

"No corporation shall issue either stock or bonds except for money, labor 
done or property actually received for ttie use and lawful purposes of such 
corporation. Any corporation may purctiase any property autliorized by its 
certificate of incorporation, or necessary for the use and lawful purposes of 
such corporation, and may issue stock to the amount of the value thereof in 
payment therefor, and the stock so issued shall be fuU pald stock and not 
liable to any further call, neither shall the holder thereof be llable for any 
further payment under any of the provisions of this chapter ; and in the 'ab- 
sence of fraud in the transaction the judgment of the directors as to the 
value of the property purchased shall be conclusive; and in ail statements 
and reports of the corporation, by law requlred to be published or flled, thisi 
stock shall not be stated or reported as being issued for cash paid to the cor- 
poration, but shall be reported as issued for property purchased" (Stock Cor- 
poration Law 1901, c. 354, § 42 ; now Consol. Laws 1909, c. 59, § 55), 

instead of requiring, as f ormerly, that : 

"No corporation shall issue either stock or bonds except for money, labor 
done or property actually received for the use and lawful purposes of such 
corporation. No such stock shall be issued for less than its par value." 
Stock Corporation Law, cbap. 688, Laws of 1892, art. 3, § 42. 

The misfortunes of the business and the lack of expérience of the 
parties conducting it would seem to explain the bankruptcy in every 
way ; and, under the circumstances, it seems strange that Mrs. Schrat- 
wieser was taken care of, even to the extent of preventing loss from 
any of the debts which were owed her by the New Jersey corporation. 
The creditors of that corporation might hâve made some objection to 
her receiving this security ; but, as they hâve been paid, as her secu- 
rity was in no way a préférence, and as the chattel mortgage was 
properly filed from year to year, the creditors of the New York cor- 
poration hâve not been deceived, and the bill should be dismissed. 
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HARTMAN et al. v. SWIGEK et al. 
(District Court, N. D. West Virginia. July 8, 1914.) 

1. CONTKIBTJTION (§ 1*) — EiGHTS OF STOCKHOLDEES AS TO COEPOEATION — 

Fees o'f Attoenets Employed by Stockholdeb, 

The relation between a stockliolder or bondliolder of a corporation and: 
attorneys employed by him to loolt after his interests in the conduct or 
winding up of tlie affairs of the corporation is purely Personal, and it is 
only under peculiar conditions that he can call on his fellow stockholders 
or bondholders to contribute to the payment of such attorneys. 

[Ed. Note. — For other cases, see Contribution, Cent. Dig. § 1; Dec. 
Dig. § 1.*] 

2. Attoeney and Client (§ 184*) — Bankbuptcy (§ 191*) — Attobneys' Lien 

— Pbotection aoainst Assionmœnt by Client. 

A stockholder in a corporation employed défendants as attorneys to 
represent him in protracted litigation relating to the affairs and winding 
up of such corporation and its predecessor of which he vvas also a stock- 
holder. On the sale of the property of the second corporation, money 
distributable to the stockholders came into the hands of défendants, but 
prier to that time, without the knowledge of défendants their client had 
assigned his stock, in part to his mother and wife, and had been adjudged 
bankrupt. Helâ, that défendants had a lien on the money in their hands 
distributable to such stock for the reasonable value of their services, and 
those of associate counsel employed by them, which was good against the 
trustée in bankruptcy, and also under the law of West Virginia against 
the assignées of the stock. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. § 388 ; 
Dec. Dig. § 184 ;* Bankruptcy, Cent. Dig. §§ 286, 287, 290, 351 ; Dec. Dig. 
§ 191.*] 

8. Bankeuptcy (§ 191*) — Pkefeeences— Attorneys' Lien. 

The bankruptcy proceedings against the stockholder were instituted ta 
another state after those for dissolution of the corporation, but the trus- 
■ tee took no steps in the jurisdiction where the corporation was located 
and the dissolution proceedings were pending to secure or claim the fund 
which might be distributable to the bankrupt thereon, but sold the stock 
as an asset of the estate. Held, that défendants, who were not notifled' 
of the bankruptcy proceedings, were under no duty to prove their claim 
therein, but were entitled to rely on their lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 286, 287, 290, 
351; Dec. Dig. | 191.*] 

In Equity. Suit by Mary Hartman, Anna C. Hartman, and D. C. 
Clark against Arien G. Swiger and J. H. McCoy. On final hearing. 
Decree for complainants in part. 

Plaintiffs hâve flied tUeir bill herein, alleging themselves to be the owners ot 
350 shares of the capital stock of the Ohio Valley Brewing Company, stand- 
ing on the books of the company in the name of Geo. W. Hartman, 100 shares 
of which were assigned by Geo. W. Hartman to plaintiff Mary Hartman as 
seeurity for the payment of $600, with interest from July 11, 1910, 100 shares 
assigned by him to plaintifî Anna C. Hartman August 21, 1910, and the re- 
maining 150 shares assigned by Gilbert F. Meyer, trustée in bankruptcy for 
George W. Hartman to plaintiff Clark. It is then charged that Geo. W. 
Hartman has been adjudged a bankrupt and that in 1912 défendant Arien G. 
Swiger was appointed a spécial commissioner by the circuit court of Tyler 
county, thls state, to make sale of the property of the Ohio Valley Brewing 
Company, and as such commissioner did sell the same and applied a part ol 
the proceeds to the indebtedness of the company, leaving a balance of $15,000 

•For other cases see same toplo & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to be dlstrlbuted to tts stockholders ; that he bas not accounted for the pur- 
chase proeeeds of $21,000 received by him, but bas appropriated large sums 
therefrom to bis own use and to the use of bis codefendant McCoy; tbat 
the directors of this company by resolutions adopted February 20, 1912, di- 
reeted said spécial commissioner, Swiger, to pay over to its attorneys McCoy 
and Swiger any balance of the proeeeds of its property after payment of taxes, 
liens, and charges, and, further, tbat McCoy and Swiger, attorneys, sbould 
pay out sucb balance to its stockbolders pro rata upon their stock holdings. 
It Is then charged tbat said McCoy and Swiger, attorneys and défendants 
berein, bave paid to ail stockbolders other than plaintifCs a portion of sucb 
funds but while they bave made demand from said commissioner and said 
attorneys and défendants for their pro rata share of sucb proeeeds, accom- 
panying their demand with full proof of their stock holdings, the said défend- 
ants, as spécial eommissioners and attorneys, hâve refused to account for and 
pay over to them the pro rata shares of sucb proeeeds, due them under direc- 
tion of the company's board of directors, but on the contrary, bave appropri- 
ated the same to their Personal use. An accounting is demanded and a de- 
cree asked upon same for the pro rata sums due them upon their stock hold- 
ings. 

To tbis Mil the two défendants hâve flled Joint original and amended an- 
swers, In which they admit diverslty of citizenship, tbat the books of the Ohio 
Valley Brewing Company show 350 shares of its stock outstanding In the 
name of Geo. W. Hartman, never transferred to any one else, evidenced by 
stock certificates Nos. 11, 12, 13, and 14, but denying any knowledge of the 
assignments thereof to plaintlffs as set forth in the blU. They charge that 
Mary Hartman and Anna G. Hartman, plaintlffs, are, respectively, the mother 
and wife of Geo. W. Hartman, but which one Is the mother and which the 
wife, they are unable to say. They admit tbe adjudication in bankruptcy of 
George W. Hartman; tbat on November 8, 1912, défendant Arien G. Swiger 
was appointed spécial commissioner to sell, and, as sucb, afterward did sell, 
this brewing company's property for ?21,000, as charged, but say the balance 
of proeeeds remaining for stockbolders after payment of taxes, liens, and 
charges was not $15,000, but $10,060.16. They admit that Arien G. Swiger 
as sueh commissioner bas refused to account to plaintlffs, but charge that 
they hâve given a full account to Geo. W. Hartman of the matter and the 
condition of the fund, and they deny that a dollar of such fund bas been 
appropriated to bis use or that of bis codefendant MeCoy. They admit the 
directions of tbe company's directors as set forth In their resolutions that 
they bave paid in full ail other stockbolders their pro rata shares of the bal- 
ance of proeeeds, except to Geo. W. Hartman or plaintifCs, and that plain- 
tlffs, by counsel, hâve made demand upon them for such payment. They allège 
that they gave such attorney a full exhibit of the condition of the funds in 
their hands, but refused to pay over to bim the money demanded on behalf 
of plaintlffs by him, but Informed hIm they would pay over to him the money 
due upon the Geo. W. Hartman stock assigned to plaintlffs, less the amount of 
their just, proper, and appropriate counsel fées, which Geo. W. Hartman owed 
them. They allège tbe sum of $4,047.19 to be in their hands out of which they 
retained and paid to tbemselves and to Thomas P. Jacobs, associate counsel 
with them, tbe sum of $1,500, of which sum each was paid $500, as of April 
13, 1912, as a portion of the fées due them and said Jacobs for attending to 
numerous pièces of litigatlon conducted for Geo. W. Hartman, who had never 
paid them theretofore anything for such services. And then, in careful dé- 
tail, they set forth tbat since 1908 they and said Jacobs had been employed by 
Geo. W. Hartman as attorneys to advlse him touching his interests in much 
and varied litigatlon in tbe state court, this court, the Circuit Court of Ap- 
peals for this Fourth Circuit, and tbe Suprême Court of the United States, 
for which they are entitled to receive in ail the sum of $2,000, of which they 
bave paid tbemselves the $1,500 above set forth, leaving $500 stlU due them. 
This litigatlon involved the organization of the Sistersville Brewing Company 
by Hartman and Bollinger Bros., the settlement of its afCairs and clalms to 
Its property, its sale and purchase by Hartman and others, the organization 
of the Ohio Valley Brewing Company in the nature of a successor to the Sis- 



988 215 FEDERAL REPOKTEU 

tersville one, the conduct of Its affairs, and Its ultlmate sale under JudlcJal 
proceedings. They allège that ail thèse services, were rendered by them un- 
der direct employment with Geo. W. Hartman, who never transferred hls 35© 
shares of stock in tlie Otiio Brewlng Company, and of tbe bankruptcy pro- 
ceeding against whom, In the Weistern District of Pennsylvania, they had no 
notice of, either actual or constructlve, untll some tlme In May, 1913, when a 
notice of sale to be made by Gilbert F. Meyer, trustée in bankruptcy, of th© 
estate of George W. Hartman, was malled to the Slstersville Brewlng Com- 
pany, about May 19, 1913, the date of sald trustées' sale, after Hartman had 
been adjudicated bankrupt and after the tlme when creditors could hâve pre- 
sented and proved any clalms they had against him. They charge that nel- 
ther they nor Jacobs were made parties to sald bankruptcy proceedlng In any 
manner; that George W. Hartman, knowing that he owed them and Jacobs 
for the services set forth, dld not schedule in such bankruptcy proceedings the 
indebtedness on his part to them therefor; that his assignments of stock to 
hls mother and wlfe were fraudulently made to defeat creditors; that bld- 
ders at the trustées' sale were not informed of the fund of $4,047.19 arising 
from the sale of the company's property in the hands of défendants, but thls 
fact was concealed and sale was made in conséquence of this stock and of 
other property rights and Interests of sald Geo. W. Hartman for the small 
sum of $600. It is thereupon charged that sald défendants and Jacobs hâve 
an attorney's lien upon this fund for thelr services, that the amount claimed, 
§2,000, is reasonable, and that the trustée In bankruptcy took such stock sub- 
Ject to such lien and the obligation of such lien upon the fund arising from the 
sale of the company's property, and that the purchaser under hls sale dld 
likewise. 

To thèse answers the plalntiffs hâve flled a reply denylng In effeet the em- 
ployment of défendants and Jacobs by Hartman, charging the services ren- 
dered by them to hâve been at the Instance ànd costs of the respective brew- 
lng companies and the boudholders thereof, and denylng the alleged value of 
the services. Motion to strike out portions of the answer was entered and 
reserved untll thls final hearing. 

Charles T. Moore, of Pittsburgh, Pa., and Hubbard & Hubbard, of 
Wheeling, W. Va., for plaintiffs. 

Thomas P. Jacobs, of New Martinsville, W. Va., and John P. Ar- 
benz, of Wheeling, W. Va., for défendants. 

DAYI'ON, District Judge (after stating the facts as above). [1] 
It is very apparent from pleadings and évidence in this cause that de- 
fendants are asserting in good faith a lien for légal services running 
over a number of years. At the threshold I may state that careful con- 
sidération of the facts, as disclosed by the évidence, convinces me that 
George W. Hartman employed thèse attorneys personally to protect his 
interests as a bondholder and stockholder of thèse two brewing com- 
panies, that they rendered such services and incurred such expenses in 
attending to his interests as to entirely warrant them in charging and 
receiving the sums claimed by them, and that the position taken by 
plaintiffs' counsel to the effeet that the companies and the bondholders 
interested should alone be held liable for payment does not impress me 
as Sound. Any stockholder or bondholder of a corporation may well 
employ attorneys to défend his interests in the conduct and winding up 
of its affairs, and it by no means follows that in such case, the attor- 
neys must seek rémunération alone from the corporation assets. The 
relation is a purely personal one between the attomey and his client, 
the stockholder or bondholder, and it is only under peculiar conditions 
that such person, employing the attorney, can call for contribution in 
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payment of légal services f rom his f ellow stock or bond holders. Trus- 
tées V. Greenough, 105 U. S. 527, 26 L. Ed. 1157; Central Railroad v. 
Pettus, 113 U. S. 116, 5 Sup. Ct. 387, 28 L. Ed. 915 ; Harrison v. Perea, 
168 U. S. 311, 18 Sup. Ct. 129, 42 L. Ed. 478. 

[2] The next question to be considered is whether thèse attorneys 
had a lien upon the funds involved herein. The law governing attor- 
ney's liens, classifying them into possessory and charging ones, is too 
well settled to warrant f urther discussion, and it must be admitted that : 
"If tlie relationship of attorney and client exists, the possessory lien wlU 
cover in gênerai property of any sort belonging to the client and held by the 
attorney." 4 Cyc. 1005. 

It also extends to the fées of associated counsel employed by the at- 
torney or, rather: 

"If the attorney colleets the judgment, he may deduct, not only his own 
fee, but he is protected in the payment of like reasonable fées to other at- 
torneys or counsel employed in the suit." Jones on Liens, § 144. 

In the leading case in this state of Renick v. Ludington, 16 W. Va. 
^78, it is said: 

"(1) An attorney has a lien, on the judgment • * • obtained by hlm for 
his client, for services and disbursements In the case, whether the amount of 
his compensation is agreed upon or dépends upon a quantum meruit. 

"(2) This lien includes not only the amount necessary to pay for his serv- 
ices and disbursements in the case, In which the judgment or decree is ren- 
dered, but also the amount necessary to pay for his services and disburse- 
ments In any other case, so connected with It as to form the basis on vphich 
such judgment or decree is rendered, or essentlal to the realizing of such 
judgment or decree. » * • 

"(4) « * * Kotice of the existence of such lien to the assignée of such 
judgment or decree is not essentlal to the maintenance of such Uen against 
such assignée without notice." 

Under thèse well-settled principles it is beyond doubt that thèse at- 
torneys would be entitled to the lien claimed by them as attorneys of 
record in this running and related litigation, involving Hartman's in- 
terest in thèse two companies, as against Hartman, if he had not as- 
signed his stock, or part of it, to his mother and wife, or if he had not 
been adjudged bankrupt and his interest had not vested thereby in his 
trustée. Do thèse or either of thèse conditions afïect or destroy the 
lien? We hâve already seen that assignment, pending the litigation, 
even where no notice is given the assignée of the lien, neither affects 
nor defeats it. Renick v. Ludington, supra. If this were not so as a 
gênerai principle, it seems to me that where, as in this case, one assigns 
his interests to near relatives, such as mother and wife, and continues 
to call upon the attorneys originally employed by him to prosecute and 
protect such interests, to perform such additional services, the law 
would présume him as doing so with knowledge and consent of such 
related assignées, in short, as their agent. 

So far as the assignment by law to the bankrupt trustée is concerned, 
it is too well-settled to admit of controversy that such trustée takes 
only such title as the bankrupt has, subject to ail liens and equities ex- 
isting upon or against the property. Zartman v. Bank, 216 U. S. 134, 
30 Sup. Ct. 368, 54 L. Ed. 418. 
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[3] This brings us finally to the question of the effect of the bank- 
ruptcy proceeding upon this lien and the failure of the défendants to 
assert it therein. It is to be borne in mind that this bankruptcy pro- 
ceeding was instituted in the District Court for the Western District 
of Pennsylvania, and not in this Northern District of West Virginia, 
where thèse companies were located, their property situated, and the 
fund arising from the sale of it must and did necessarily arise and 
hâve its existence, and, further, that no attempt vvhatever was made in 
this proceeding by the trustée therein to secure and reduce into posses- 
sion this fund. He did not even intervene in the state court proceed- 
ing, instituted prior to the bankruptcy one, and seek to hâve it decreed 
to him. Prior to the amendment of June 25, 1910 (chapter 412, 36 Stat. 
838 [U. S. Comp. St. Supp. 1491]) of the Bankruptcy Act, some con- 
flict of cases existed as to the propriety or necessity for the institution 
of ancillary proceedings in bankruptcy in other districts to secure pos- 
session in the trustée appointed by the bankrupt court of original juris- 
diction, of property or funds situate in such other districts. I hâve 
always believed that propriety and necessity therefor was very appar- 
ent when, for instance, bankrupt courts in other states undertook to 
decree direct, real, and personal property situate in this state of cor- 
porations claimed to hâve their "principal place of business" or office 
situate in some one of their large cities, and that the power to entertain 
such ancillary proceedings was inhérent in bankrupt courts as courts 
of equity. But it is no longer an open question. This amendment of 
1910 expressly authorizes courts of bankruptcy to exercise ancillary 
jurisdiction over persons or property within their respective territorial 
limits, in aid'of the receiver or trustée appointed in any bankruptcy pro- 
ceeding pending in any other court of bankruptcy. This amendment 
effectively disposes of any conflict which may hâve arisen in respect to 
the exercise of ancillary jurisdiction. Collier on Bankruptcy (lOth Ed.) 
§ 23b, par. 4i, pp. 498, 499. Hartman's bankruptcy proceeding was in- 
stituted after this amendment. It was the plain duty of bis trustée, if 
he desired to claim this fund, to institute such ancillary proceeding for 
the purpose, and give ail persons interested due and proper notice of 
his claim, and to bave this claim of lien on the part of thèse attorneys 
adjudicated hère under the laws of this state, as it was entitled to be. 
He did not do this, but chose to sell, in another state, Hartman's cer- 
tificates of stock for what he could get, possibly for less than half what 
he would bave secured had he instituted such ancillary proceeding, and 
let the purchaser get what he could as his assignée. This purchaser 
cannot hâve one particle better right than he had, and no court hère, in 
my judgment, under the law of this state, would hâve authorized the 
surrender of this fund to him until this attorney's lien had been paid 
thereout. 

It follows that the défendants are entitled to retain out of this fund 
the $2,000 for fées as claimed by them, and to surrender to plaintifïs 
only the balance, and decree may be entered to that eflfect 
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NORTHERN TRUST CO. v. McCOACH. 

(District Court, E. D. Pennsylvania. July 14, 1914.) 

No. 2922. 

INTEBNAL REVENtTE (§ 9*) — COEPOEATION TAX ACT — EXEMPTIONS — StA HE TAX. 

Act Pennsylvania June 13, 1907 (P. L. 640) , entitled "An aet to provide 
revenue by levying a tax upon the shares of stock of certain classes of 
corporations," requlres such corporations to report to the auditor gên- 
erai the number of shares into whlch their stock is divided and the ac- 
tual value thereof, ascertained in the manher prescribed by the act, and 
provides that on such report or i;eturn the auditor gênerai shall assess 
the shares for taxation at a specified rate based on the actual value, to 
be determined by ascertaining the aggregate sum of payments on the 
stock, the surplus, and undivided profits and dividlng such sum by a 
figure representing the total number of shares. It is thereupon made the 
duty of the executive oiBcers of the corporations to post the tax settle- 
ment in the corporation's place of business, and within a specified time, 
at its option, either to pay the total amount of the tax out of its gênerai 
funds or coUect the same from its stockholders and pay the amount Into 
the State treasury. The act further déclares that tf the corporation's 
offlcers fail to comply with the act, they shall be adjudged in default, and 
as a penalty the corporation shall be responslble to the state for the 
tax assessed against the stockholders. Held, that the tax so assessed 
was a tax against the property of the individual stockholders, and not 
against either the corporation or its property, and hence was not such 
a tax as to be deducted from the corporation's return to the United 
States under Corporation Tax Act (Act Aug. 5, 1909, c. 6, § 38, 36 Stat 
112 [U, S. Comp. St. Su pp. 1911, p. 946]), providing for a tax on the net 
income of corporations, and authorizing the déduction of ail sums paid 
by a corporation within the year for taxes Imposed under the authority 
of the United States or any state. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 13- 
28; Dec. Dig. § 9.*] 

Action by the Northern Trust Company against William McCoach, 
late Collector of Internai Revenue for the First District of Pennsyl- 
vania. Judgment for défendant. 

James Wilson Bayard and John G. Johnson, both of Philadelphia, 
Pa., for plaintiff. 

Edwin S. Kremp, Asst. U. S. Atty., of Reading, Pa., and Francis 
Fisher Kane, U. S. Atty., of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The plaintiff in this case made its 
return of its net income to the collector of internai revenue for the 
First district of Pennsylvania for taxation under the act of Congress 
of August 5, 1909. It stated the amount of its net income to be a cer- 
tain sum after deducting the amount of a payment which it had made 
into the treasury of the state of Pennsylvania for vsrhat it claimed to 
hâve been taxes imposed upon the plaintiff by that state. The collector 
denied the correctness of the return in this respect and demanded and 
enf orced by the disallowance of the déduction the payment of the excise 
tax upon this amount. The plaintiff, after payment of this sum, in 
turn demanded its repayment of the collector, and upon his refusai has 

•For otber CEises sea same topic & 5 nvmbsib in Dec. & Âm. Digs. 1907 to data, & Rep'r Indexas 
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brought this action to recover the moneys so paid in accordance with 
the procédure acts provided for such cases. 

This raises the sole question of the propriety of the déduction 
made by the plaintiff in its original return. The question is brought 
before the court on a rule for judgment for want of a sufïi- 
cient aifidavit of défense, and must, of course, be determined on the 
facts as set forth in the affidavit. 

An outline statement of thèse facts is as follows: On July 15, 
1897, an act of the General Assembly of the state of Pennsylvania 
was approved by the Governor and became a law of that state. This 
was the gênerai revenue act for that and succeeding years, and was 
passed "to provide revenue by taxation." P. L. 1897, p. 292. AU 
banks and savings institutions were brought within its provisions. 
This act of Assembly was foUowed by another act approved June 13, 
1907 (P. Iv. 1907, p. 640). This is entitled "An act to provide revenue 
by levying a tax upon the shares of stock of" the classes of corpora- 
tions referred to therein. The plaintifï is of one of the designated 
classes. Thèse acts are similar in their provisions. The pertinent 
features are that the corporations, at a designated time in each year 
shall make a report to the auditor gênerai of the state, setting forth 
the number of shares into which their capital stock is divided, and the 
actual value thereof as ascertained in the manner provided in the act, 
and that, upon such report or return being made, the auditor gênerai 
shall assess the shares for taxation at a certain rate, based upon the ac- 
tual value of the stock to be determined by ascertaining the aggregate 
sum of payments on the capital stock, the surplus, and undivided prof- 
its, and dividing this amount by a figure representing the total number 
of shares of stock. The auditor gênerai is given the power to correct 
this return if, in bis judgment, it is not correct, and to settle the amount 
of the tax which he may détermine to be due. It is thereupon made the 
duty of the executive officers of each of the corporations concerned to 
post this tax settlement in the place of business of the corporation, and 
within a specified time, at its option, either to pay the total amount of 
the tax out of its gênerai funds, or to collect the same from its share- 
holders and pay the amount into the state treasury. It is further pro- 
vided that if the officers of the corporation f ail to comply with the re- 
quirements of the act to give notice to its stockholders by posting 
the settlement above mentioned, such officers shall — 

"be adjudged to be In default, and as a penalty for such default, such Com- 
pany shall be responsible to the commonwealth for the amount of the tax 
assessed against the shareholders of such company." 

The act further provides that if the corporation shall either collect 
each year from its stockholders the state tax and pay it into the state 
treasury by a certain date, or shall pay the amount out of its gênerai 
funds, then the amount of the tax shall be determined by the aggre- 
gate amount of capital stock, surplus, and undivided profits, less the 
amount which might be invested in shares of stock in corporations lia- 
ble to a tax on their capital stock, and that so much of its capital stock, 
surplus, profits, and deposits as are not invested in real estate shall be 
exempt from ail other taxation under the laws of the state. 



NOBTHEKN TEUST CO. T. m'OOACH 993 

The act of Congress (36 Statutes at Large, 112) became a law on 
August 5, 1909. The pertinent provisions of this act are as foUows : 

"Sec. 38. First. That every corporation, joint-stock company or association, 
organized for profit and havlng a capital stock représentée! by shares, * • • 
now or hereafter organized under the laws of the United States or of any 
State or territory of the United States * *-. * shall be subject to pay an- 
nually a spécial excise tax wlth respect to the carrying on or doing business 
by such corporation, * » * équivalent to one per centum upon the en- 
tire net income over and above flve thousand dollars recelved by it from ail 
sources during such year. * * » 

"Second. Such net income shall be ascertained by deducting from the gross 
amount of the income of such corporation, * • • recelved withln the 
year from ail sources, * » * (fourth) ail sums pald by it withln the year 
for taxes imposed under the authority of the United States or of any state 
or territory thereof, or Imposed by the government of any forelgn country as 
a condition to carrying on business therein." 

There shbuld also be included in this outHne statement of the gên- 
erai facts the further fact that the question arising in this case under 
the Pennsylvania statute has arisen under the statutes of two of the 
other States of the Union. Thèse statutes are respectively similar in 
their provisions to the Pennsylvania statute. One was a statute of the 
State of Massachusetts, and the other was a statute of the state of 
Missouri. The one ruHng is reported as the case of Eliot National 
Bank v. Gill(D. C.) 210 Fed. 933, and the other as the case of National 
Bank of Commerce of St. Louis v. Allen (D. C.) 211 Fed. 743. 

It is to be observed, as was incidentally stated in the opinion in the 
Baldwin Locomotive Works Case, 215 Fed. 967, which was argued with 
the présent case, that the act of Congress prescribes that the net in- 
come thereby taxed shall be ascertained by deducting from the gross 
income certain specified allowances, including, among others — 

"ail sums pald by it [the corporation whose net income Is to be taxed] withln 
the year for taxes imposed under the authority of the United States or of any 
Btate." 

The criterion or test, or at least one criterion or test, is payment 
by the corporation, and the payment must bave been for a "tax impos- 
ed." The other tests that the payment must bave been made within the 
year, and that the payment must bave been one which was required by 
and under the authority of the state of Pennsylvania, are not in question. 
Inquiry is thereby narrowed to the question of whether the payment 
was for "taxes imposed" upon the corporation, or for something else 
or something différent. The acts of assembly referred to are entitled, 
one of them, "An act to provide revenues by taxation," and the other, 
"An act to provide revenue by levying a tax," etc. On their face, 
therefore, the main purpose of thèse acts was clearly to "impose a 
tax." The inquiry is thereby further narrowed to whether the tax 
was imposed upon the corporation. The distinction between the levy 
of a tax upon the property of a corporation and the levy of a tax 
upon the property of its stockholders existing in the form of shares of 
stock in the same corporation is an obvious one. The point is made 
by the plaintiff that the revenues sought to be derived by the state from 
the imposition of the tax would probably hâve been secured by the 
simple and direct method of taxing the property of the corporation ex- 
215 F.— 63 
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cept for an obstacle in the.way of a direct collection of the tax from 
a certain class of corporations f i;om which, however, it is transpai-etit- 
ly, évident it was the intention to enforce the collection. The class of 
corporations ref erred to is that oî national banking associations. The 
State of Pennsylvania is without power to levy a tax upon the capital 
oï national banks. It hSs, hovVever, the power to levy a tax upon the 
property of its own citizèhs, àhd can do so notwithstanding that this 
prpperty nlay exist in theform of shates of stock in national banks. 
Viewed in the light of political and légal principles, the différence, as 
Wéll as the distinction, between the property of the corporation and the 
pr'ôperty of the stockholder is clear and welldefined. Viewed in the 
light of économie principles, thèse two things blend into one, because it 
is clear that in any event the tax cornes eut of the pockets of the stock- 
holder. Because of this économie fact, had ail the corporations pro- 
posed to be taxed been subject to the taxing power of the state, the 
simple and, direct method rëîerred to of taxing the corporation itself 
would doiabtless hâve beeri àdopted, but as some of them, for the 
reasons stated, could riot be taxed by the state, a method was àdopted 
of ofïering a practical iriducement to ail of the corporations to volun- 
tarily pay the tax imposed. This resùlt was sought to be âccomplished 
in one of three ways : The first was to give the option of payment to 
the corporation. The second was to make of the corporation a çollect- 
ing agerit for the state by payihg thç tax and then collectirig the 
amount from the shareholders. The Ihird was to impose upon the of- 
ficers of the corporation the performance oï a duty which it was an- 
ticipated Would not be pterîorrned, ànd then impose the payment of the 
tax upcin the corporation as a penalty for the default of its ofhcers in 
the jièrf prmance of the imposed duty. Thé practical resuit in ariy one 
of thç three methods by which the state might securé the revenue to 
itself is as to the stoekholdèrs precisely the same, and, it may be added, 
that so far as affects the corjporation, its stoekholdèrs, or the state, a 
like resuit is reached whether the tax is imposed upon the property 
of thie corporation or thé individual property of its stoekholdèrs. The 
strehgth of the position ôf thé plairttiflf lies in this : Conceding the tak 
to havé beeil foi-rtially arid literally îrtiposèd upon thé prOperty of thé 
stbckhbldei-k, the bayiheht vras hiadé ôlit ôf the gênerai f linds of thé 
corporation, and tne bption giveh to ft'é corporation to so pay makes 
ttie stat'ute ïm'po'se the taie cbnditioh^Uy upon the corporation itself, 
and wheri thë çoilditio'n iè pérforhiéd by "the exercise bf thé option, thé 
irhpofeition bf ihè tàx ùpoh thé corporation becomés absolute. This, 
hoWêver, is st'rictly ah 'op'tioti bf paymteht riot bf obligation. 

In this vîé\v it is furthér, bf coursé, assumed that the manner of 
éxercising tbè option, whèthèr by à direct pàymênt of the tax, or by 
submittïng tô the penalty for the mère purpose oî payment, îii no way 
affëcts thé staté or the resùlt accoittplishfed. There is, however, an- 
Othèr and cbritrolhrig cbhsideratioii. T^é vfe'ry question hère involved 
has béeri cohSidered ârid arisWéred. This brings us Witbin the prin- 
ciplè thât tax laWs shoùld bé givén the sâtrie construction by ail courts 
thrpùghbiit the territorial limits within which thé tax is leVied. We 
fçëi, tneteforé, constrairié'd to apply this principle and to hold that the 
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tax imposed by the state of Pennsylvania by the acts of assembly re- 
ferred to is a tax impoéed uport the property of the individual stock- 
holders, and not upon either the corporation or its property, and be- 
cause of this the amount of payment is not to be deducted from the 
gross income of the corporation in determining the taxable net income. 
This is, based upon the ruHngs in the cases above cited. 
The rule for judgment is therefore discharged. 



PENNSYLVANIA CO- FOR INStHRANCES ON LIVES AND GBANTING 
ANNUITIES V. McCOAOH. 

(District Court, E. D. Pennsylvania. July 14, 1914.) 

No. 2418. 

Action i)y thé Pennsylvania Company for Insurancés on Llves and Grànl- 
ing Annuities agairist tVlliiam McCoach, late Collecter of Interriar Eéveiâué 
for the First District of Pennsylvania. On rule for judgment for want of 
sufBcient aflidavlt of défense. Judgment for défendant. 

James Wllson Bayard and John G. Johnson, both of Philadelphla, Pa., for 
plalntlEf. 

Edwin S. Kremp, Asst. U. S. Atty., of Reading, Pa., and Francis Fisher 
Kane, U. S. Atty., oi PhiladelpUia, Pa., for défendant 

DICKINSON, District Judge. Tlils case was argued wlth the case of 
Nûrthem Trust Co. y. Same Défendant, 215 Fed. 991, along wlth several other 
cases, ail Involvlng the same question. 

For the reasQns stated in the opinion flled in the Northern Trust Company 
Case, the rule for judgment in the above case is discharged. 
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(District Court, E. D. Pennsylvania. July 14^ 1914.) 

No. 2436. 

Action by the , Philadelphla Trust, Safe. Deposlt & Insurance Company 
agâinst William McGoach, laté Collecter of Internai Revenue for the First 
District of Pennsylvania. On rule for judgment for Want of sufflcient affl- 
davlt of défense. Judgment for defefldant. 

James Wilson Bayard and John G. Johnson, both of Philadelphla, Pà., tôt 
piaintiff. i^ ■ ■ 

Edwin S. Kremp, Asst. U. S. Atty., of Reading, Pa., and Fraiicib ïliher 
Kane, U. S. Atty., of Philadelphla, Pa., for défendant 

DICKINSON, District Judge. This case Was argUed wlth thfe case of North- 
ern Trust Cp. y. Samé Défendant, 215 Fed. 991, along Wlth èeVeràl oOier 
casés, ail involvlng the fiame question. 

É'or the rea^n^ stated là pe opinion flled ta the Nbrthern Trnit Oômj^anï; 
Case, the rule foi: Judgment in the ftboVie case is discbàr{;éd. 



996 215 FEDERAL REPORTES 

FIBELITT TRUST 00, r. McCOACH. 

(District Court, E. D. Pennsylvanla. July 14, 1914.) 

Ko. 2444. 

Action by the Fldellty Trust Company agalnst William McCoach, late Col- 
lecter of Internai Revenue for the First District of Pennsylvanla. On rule 
for judgment for want of a sufficient affldavlt of défense. Judgment for 
défendant. 

James Wilson Bayard and John G. Johnson, both of Philadelphia, Pa., for 
plaintiff. 

Edwin S. Kremp, Asst. TJ. S. Atty., of Reading, Pa., and Francis Flsher 
Kane, U. S. Atty., of Philadelphia, Pa., for défendant 

DICKINSON, District Judge. Thls case was argued wlth the case of North- 
ern Trust Co. V. Same Défendant, 215 Fed. 991, along wlth several other cases, 
ail Involvlng the same question. 

For the reasons stated in the opinion flled In the Northern Trust Company 
Case, the rule for judgment in the above case Is dischargeâ. 



BARNARD REALTY CO. v. NOLAN. 

(District Court, D. Montana. Julj 25, 1914.) 

No. lOS. 

L MlWKS AND MlNltEALS (§ 38») — PLACEE PaTBNT — LODK LOCATIONS — BVI- 

DEKCE. 

In a suit to quiet tiOe to plaintifC's placer location, évidence Jield In- 
sufficlent to warrant a flndlng that Iodes subsequently located, under 
whlch défendant claimed, were "known to exlst" at the tlme plaintifC's 
placer patent was applied for. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. §§ 87%- 
113; Dec. Dlg. §38.*] 

2. Bbtofpei/ (§ 22*)-^Geounds — Placer Patent — Desceiption. 

That a placer appllcant prlor to tlie application acqulred title by deed 
descrlbing the land as being "where the Original Iode crosses sald gulch," 
but the "Original Iode" was the name of some 30 200-foot clalms asserted 
along the supposed strlke of the Iode each way from a dlseovery 2,100 
feet east of the land in controversy, not marked or developed save at 
dlseovery, and existlng only by virtue of the dlseovery and In a location 
■ notice flled wlth a miner's recorder, sueh description was insufficient to 
estop the placer claimant to deny that there was a known Iode wlthln 
the llmits of bis placer location at the tlme he applied for a placer pat- 
ent 

[Ed. Note.— For other cases, see Estoppel, Cent Dlg. §§ 27-51; Dec 
Dlg. I 22.*] 

8. Mines and Minekals (| 16*)— Placée Patent— "Known Lode." 

Float, outcropplngs. Iodes, and abandoned locations, separately or to- 
gether, are not sufficient to constltute a "known lode" wlthln the exclu- 
sion of the placer mlnlng law, but to be impressed wlth such character, 
the lode at the tlme of the application for placer patent must be clearly 
ascertalned and deflned, and of such exteht and content that It wlU then, 
in View of conditions then existlng, justlfy development and exploitation, 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and because of which the placer clalm Is" Taluable and more valuable 
than for placer minlng. 

[Ed. Note. — For other oases, see Mines and Minerais, Cent. Dlg. ${ 21- 
23 ; Dec. Dig. § 16.* 

For other définitions, see Words and Phrases, vol. 5, pp. 3944, 3945; 
vol. 8, p. 7700.] 

4. Mines and Minekals (§ 38*) — Placer Patent — Included Lodes — JuiMi- 

TATIONS. 

Since a patent to a placer mining claim does not pass title to a known 
Iode within the limits of the placer claim at the time of the application, 
limitations will not run against the right of a Iode claimant as agaivjst 
those claimlng under the placer patent. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig, §§ 
87^-113 ; Dec. Dig. § 38.*] 

5. Mines and Minebals (| 38*) — Placer Locations — Qtjieting Title — Kes 

judicata. 

A judgment for plaintlfE, in a suit to quiet title to a placer location as 
against conflictlng Iode claims, is not res judicata as against the United 
States and persons not parties, who may relocate and relitigate the ques- 
tion whether they were "known lodes" at the time of the placer applica- 
tion for patent. 

[Ed. Noté. — For other cases, see Mines and Minerais, Cent Dig. §S 
871^-113 ; Dec. Dig. f 38.*] 

In Equity. Suit by tlie Barnard Realty Company against Joseph P. 
Nolan. Decree for complainant. 

E. B. Howell, of Butte, Mont., for plaintiff. 

William Scallon, of Helena, Mont, and Timothy Nolan and Louis P. 
Donovan, both of Butte, Mont., for défendant 

BOURQUIN, District Judge. Suit to quiet title, a quartz-placer 
controversy. Plaintifï's placer patent was applied for on October 1, 
1873, and upon the land conveyed by the patent defendant's six Iode 
locations were made in October, 1912. Were thèse lodes or any of them 
known to exist on the date first mentioned ? The burden is on défend- 
ant to establish the affirmative. He has failed and the court finds for 
plaintiff. 

Briefly, f rom the évidence it appears that the land was a typical gulch 
placer gold claim, worked in a crude and limited way for several years 
prior to the application, and more effectively and extensively thereafter. 
It was in the vicinity of Butte, Mont. When surveyed for patent a 
careful examination for lodes was made, and one only was found and 
excluded. Practically ail surrounding land was unclaimed public land, 
and so valueless that the placer applicant, instead of extending his 
boundaries, contracted them so that he would pay for no land but that 
having value for placer deposits. At that time the placers that first 
lured miners to the vicinity were on the wane, and Butte had only about 
40 inhabitants. Ihe Iode outcroppings attracted some attention as early 
as 1865, and some Iode locations were that early made. Save in a few 
isolated instances Iode locations were made, abandoned, relocated, and 
again abandoned. Little development was donc, the lodes were gen- 
erally condemned as valueless, and this continuée! until a revival of in- 
terest in Iode mining or prospects came in 1874 and 1875. When the 

*7or other cases see same toplc £ 5 nitmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r IndezM 
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patent hère involved was applied for Butte was "frontîer" in ail the 
ternj implies. More tjian 400 ipiles from a railroad, with scant two 
score inhabitants, without developed Iode mines and ore réduction 
plants, lackjng the advanced kponvledge of geology and kindred sciences 
possessed to-day, Butte's Iodes that subsequently made her the greatest 
minjng district in the world, and vyhich from a part thereof or approx- 
imately six square miles in less than 40 years hâve produced more than 
$1,000,000,000, in gold, silver, copper, and zinc and more than produced 
by any equal area on earth in ail time, were rejected and of no recog- 
nized worth. 

Of some half score witnesses having some acquaintance with the vi- 
cinity and this land at the vital date, ail save two testify that upon this 
land no Iodes were known. Thèse two are defendant's only witnesses. 
One of them testifies, in substance, that about 1865 or 1866 in two 
trenches excavated upon this land for placer mining, bedrock was 
reached, and therein ledge matter or two several Iode outcrops were 
exposed ; that at another point on or near this land "in the 70's" he 
saw "indications of a lead" that "indicated simply ledge matter." It 
may be noted hère that whether the aforesaid trench exposures contin- 
ued a day or a year, the trenches had been filled and the bedrock recov- 
ered by débris, due to the gulch stream and the éléments, long prior to 
this application, and the applicant knew naught of them. The other 
likewise testifies to one visit in 1867 to the neighborhood, and possibly 
Upon this land at one or two poiilts ; that he was "convinced" a Iode 
might be traced through the placer "from the broken float along" on the 
hillside above or on the placer, and where he "kicked down to where 
we considered was solid quartz." This may hâve been of one of the 
trench exposures aforementioned. This latter witness also testifies that 
on the east side of this placer, and perhaps upon it along the possible 
strike of a Iode called the Original, he saw float "every 50 or 100 feet 
or such matter," though the "solid ledge did not crop out," and across 
the land and on the hillside and "in a direct line" he "saw the stains." 
Leading questions and conclusions not justified by the facts they testify 
to impair the value of thèse witnesses' testimony. They, too, made or 
owned and abandoned Iode locations, the former saying the Iodes were 
"no good" ; "everybody seemed to condemn them and think they were 
no good until 1874 or 1875." 

[1,2] But défendant contends that since the placer applicant prior to 
the application acquired title by a deed describing the land as being 
"where the original Iode crosses said gulch," it must be accepted that 
this Iode existed upon the land and was a "known Iode" in that plain- 
tif! cannot deny the landmarks in its claim of title. The Original Iode 
was the name of 3Ô odd 200-foot claims asserted along the supposed 
strike of the Iode each way from a discovery 2,100 feet east of this 
land, not marked nor developed save at discovery, and existing only by 
the discovery and on paper — in a location notice probably filed with the 
miners' recorder. As asserted, some of thèse claims crossed this land. 
Thèse, too, were ail abandoned save three or four at or near discovery. 
The deed is not évidence the Iode was known to exist upon this land. 
Even a Iode location upon this land by the placer applicant himself 
would not be conclusive. Neither deed nor location is even prima facie 
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évidence of a known Iode, and are deprived of ail value by évidence of 
a lode's nonexistence. The Iodes located by défendant are claimed to 
be those testified to by his two witnesses aforesaid. They were in fact 
discovered in the bedrock when the placer deposits were removed by ex- 
tensive work long subséquent to the patent application. That excluded 
from placer patents is not Iodes, nor necessarily Iode locations existing 
bef ore but abandoned af ter the date of the placer patent application, but 
is known Iodes. 

[3] Float, outcroppings, Iodes, and abandoned locations, separatply 
or combined, are not sufficient to constitute a "known Iode" within the 
exclusion of the placer rnining law. To be impressed with such char- 
acter the Iode must, at the time of application for the placer patent, be 
clearly ascertained and defined, and of such extent and content thât it 
will then, in view of conditions then, justify develppment and exploita- 
tion, and because of which the placer claim is valuable and more valua- 
ble than for placer mining purposes. Subséquent development, how- 
ever marvelous the results, is immaterial if the Iode be not thus "known" 
when the application for the placer patent is made. And the reason is 
Iode outcrops exist everywhere in the mining country. Not one in hun- 
dreds develops into a profitable mine. Valueless, no reason exists to 
exclude them from public grants and patents, and such grants mpide 
and patents issued without excluding them prima facie Iodes of value 
do not exist. See Iron Silver Case, 143 U. S. 405, 12 Sup. Ct. 543, 36 
L. Ed. 201, and cases cited; Migeon v. Ry. Co., 77 Fed. 256, 23 C. C. 
A. 156. 

[4] The proof, seeking to withdraw or exclude from a solemn grant 
of the govçrnment premises prima facie conveyed by it, must be clear 
and convincing, in quàntity and quality that inspires confidence and 
produces conviction. The proof submitted by défendant near 41 years 
after the patent was applied for fails to attain this standard. He fails 
to make out a prima facie case. The land at the time the patent was 
applied for was valueless in so far as thèse Iodes now claimed by de- 
fendant were concerned. None of them was then known to exist, was 
then a "known Iode." Adverting to the contention of plaintiff hereto- 
fore made that it should be given the benefit of lihiitatibns applicable 
to suits to vacate patents, with reluctance the court dénies it. Regreta- 
ble as it is for the sanctity of a solemn grant of lands by the United 
States and for the certainty and definiteness that should attach thereto 
and for the stability of titles evidenced thereby, the settled course of 
décision by the Suprême Court of the United States is that patents like 
unto this, though prima facie conveying ail lands within the placer 
boundaries therein described and for ail of which the patentée paid, 
convey no title, def easible or otherwise, tp Iodes known to exist when 
the patent is applied for ; that such Iodes, though unidentified and un- 
defined, are excepted and excluded from the patent, title to thern re- 
mains in the United States, and at any time thereafter they may be, and 
by strangers to the patent, possessed, located, and patented even as any 
other Iode upon public lands. 

[5] In conséquence, if after a placer patent has issued the first at- 
tempt to so secure Iodes within thè placer alleged to be "known" Iodes 
fails, if a suit like this détermines the Iodes were not "known Iodes" 
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wben the patent was applied for, the patentée is not thereby confirmed 
in hi$ titie, for the decree is not res judicata" in respect to the United 
States and persons not parties ; and such persons can relocate the Iodes 
and relitigate the issue, again and again, ad infinitum. Or suit after 
suit may succeed and Iode after Iode be carved out of the patent until 
the whole is gone and the patentée has but his paper grant, a delusion 
and a snare, conveying nothing. For if no title to the Iode passes by 
the placer patent, if it wholly remains in the United States, neither 
lâches nor limitation can vest title in the patentée. 

The construction so placed upon the placer mining statute seems at 
variance with that upon analogous statutes, and not due to any marked 
différences between them. Under ail of said analogous statutes it is 
held that though they prohibit the granting of Iodes or minerai lands, 
yet a patent is, save in cases of f raud, a conclusive détermination, made 
by a spécial tribunal having jurisdiction to détermine, that the land con- 
veyed contains no Iodes or minerai lands ; that in any case the patent 
conveys the lands, though minerai or containing iodes, but by def easible 
title if secured by f raud ; that in ail cases the title is valid against ail the 
world save that when secured by fraud the United States by a direct 
suit may annul the patent and divest title, provided suit be brought 
within six years of the patent's date. 

No Sound reason appears why this limitation should not hère apply, 
save the décisions aforesaid and this court's duty to foUow them. 
Hence, despite the lapse of near 41 years since application, the necessity 
to hear witnesses and upon their testimony ascertain what this patent 
conveyed or did not convey, determined by what the witnesses recollect 
they saw or could hâve seen or did or did not see upon the premises 
involved at the date of application aforesaid. The détermination is for 
plaintiff, decree accordingly, but non constat plaintiff may not be com- 
pelled again to try the issue. 



WILLIAMS T. POPE et ai 

(District Court, W. D. New York. January 15, 1914. On the Merlts, 
July 29, 1914.) 

1. Courts (| 347*)— Fédéral Courts — Equity Kules — Exceptions — Scan- 

dai. — Impertinence. 

Under Equity Rule 21 (198 Fed. xxlv, 115 C. C. A. xsiv), exceptions to 
pléadings for scandai or irapertlnence no longer obtaln, but such matter 
may be stricken by the court. 

[Ed. Note.--For other cases, see Courts, Cent Dlg. § 921; Dec. Dlg. § 
347.*] 

2. Courts (§ 347*) — Fédéral Courts — Equity Rules — Bill of Particulars. 

Where défendants In a suit in equity believe that they cannot safely 
proceed to trial without a more complète statement of complainant's al- 
leged grievances, a bill of particulars may be required as provided by 
Equity Rule 20 (198 Fed. xxlv, 115 0. C. A. xxlv). 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. 
8 347.*] 

•For other cases see same topio & I ntjmber In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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8. PlLOTS a 1*)— BJCAMINATIOW — BOABD OF SXJPEEVISIWO INSPECTOBS — EULES. 

Amendèd Steamboat-Inspectlon Rules and Régulations 5, par. 1, pro- 
vides that, before an original license is issued to any person to act as a 
master, mate, pUot, or engineer, he shall personally appear before some 
local board or a supervising inspecter for examination; that he shall 
make application, and when practicable présent discharges or letters 
from the master, or other officer, under whom he served, stating the ca- 
pacity in which the applieant served, period of service, etc., and when 
practicable shall also présent the written indorsement of the master 
and engineer of the vessel and of one Ucensed pilot as to his qualifica- 
tions, and that no original license shall be Issued to any naturalized citi- 
zen on less expérience than would be requlred of a citizen of the United 
States by birth. Paragraph 3 provides that no original pilot's license 
shall be issued or grade increased except on written examination by a 
board of local Inspectors or a supervising inspecter, which examination 
shall be placed on file in the office of the inspectors issning the license, 
and when application Is made It shall be the duty of the Inspectors to 
give the applieant the requlred examination as soon as practicable. Held, 
that such rules are neither vold nor Ulegal. 

[Ed. Note. — For other cases, see Pllots, Cent Dig. $§ 1-3; Dec. Dig. 
§1.*] 
4. PiLOTS (8 5*) — License — Application — Examination. 

Where local inspectors of steam vessels, after examination, denied 
complainant a pilot's license, the afflrmance of such décision by the super- 
vising inspecter did not show that an appeal from an order decllning to 
issue a license on a subséquent examination would not hâve been fairly 
considered, or that because of such prier rejectlon a subséquent appeal 
would hâve been useless. 

[Ed. Note.— For other cases, see Pilota, Cent. Dig. Si 5, 6; Dec. Dig. i 
5.*] 
B. PiLOTs (S 5*) — Application fob Licensk — Dbnial — Examination — Ap- 
peal. 

Where an application for a pilot's license was denied after examina- 
tion of the applieant before local inspectors, the appUcant's failure to 
appeal to the supervising inspecter, as autherized, was fatal to his right 
to maintain a bill to restrain such local inspectors from refuslng to issue 
him a license, in the absence of proof of a censplracy between the local 
inspectors and the supervising inspecter to refuse the applieant a license, 
notwithstanding his fltness to preperly fill the position of pilot. 

[Ed. Note.— For other cases, see Pilots, Cent Dig. S5 5, 6; Dec. Dig. 
8 5.*] 

In Equity. Bill by Frank R. Williams against Frederick Pope and 
another, local inspectors of steam vessels at Buffalo, N. Y. Dismissed. 

Frank R. Williams, in pro. per. 

John Lord O'Brian, U. S. Atty., of Buffalo, N. Y., for défendants. 

HAZEL, District Judge. This is on motion by défendants to strike 
eut portions of the bill as impertinent and to dismiss it o^ the ground 
that sufficient facts are not stated to constitute a cause of action. The 
bill is tautological, uncertain, and verbose. It was prepared in pro- 
pria persona by the complainant, who is without légal training, and 
contains a number of conclusions of law and redundant irrelevant al- 
légations, but on careful penisal it will be found to charge the défend- 
ants, who are inspectors of steam vessels at Buffalo, with conspiracy 
to prevent the complainant, who claims to be an experienced pilot and 
a person qualified to serve in that capacity and as master of steam ves- 

*Vta otner cases see saune toplb & S numbeb 'n Dec. & Am. Blgs. 19V7 to date, & Rep'r Indexes 
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sels, froç^î obtajnjng thp necessç|.ry gOYiÊrpttiçnt; lîcense tû çngagfé'îrihîs 
occupation, and with refusai to CQtnplsinant of sycii Ijcense by def end- 
a.nts, owing to a conspiracy among themselves and othprs who are des- 
ignated as inspçctors and sttpervising inspectors. 

[1, 2] The gi§t of the bill seerris tp be that the défendants wrong- 
fuHy assigned rule 5, sections 42 and 46, as a justification fqr not 
granting the complainant a Hcense, while the complainant clainas that 
such rules are unreasonable and unauthorized, and contrary to section 
4405 of the Revised Statutes (U. S. Comp. St. 1901, p. 3018). The 
bill also allèges that previous examinations of the complaiiiant as to bis 
capabilities as a pilot were unfairly conducted by the défendants, and 
his appeals to the supervising inspectorj the supervising inspecter gên- 
erai, and the board of supervising inspçctors disallowed in accprdance 
with a previously f ormed cqnspirâcy to, prevent him f rom engaging in 
his calling of pilot on the lakes, rivers, and chan^çls. ïh vicay of the 
objections to the bill perhaps the strictly proper course to pursue would 
be to require the complainant to amend his bill. But under rule 18 of 
the New Equity Rules (198 Fed. xxiii, 115 C. C. A. xxiii) technics^l 
forms of pleading are âbolished, and I hâve determined that complain- 
ant's bill, regardless of defiçiencîes (sep Kquity Rule 25 [198 Fed. xxv, 
11^ C. C. A. xxv]) sets forth complainaiit's asserted grievances. Un- 
der Equity Rule 21 (198 Fed. xxiv, 115 C. C. A. xxiv) exceptions to 
pleadings for scandai or impertinence no longer obtain. It is true that 
such matters may be stricken out by the court, but this is not thought 
necessary at this time. I shall not discuss the particular grounds upon 
which the défendants rely to establish the claim ôi failùrè to state a 
cause of action, nor shall I dwell upon whether or not the défendants 
were acting within their légal right of judgment and discrétion as local 
inspectors oi steam vessels, representing an executive department of 
the government. If, however, thèy still believe that they cannot safe- 
ly proceed to trjal without a more complète statement of complainant's 
alleged grievances, a bill of particulars may be required as prqvided 
by rule 20 (198 Fed. xxiv, 115 C. C. A. xxiv) pf the New È^quity Rules. 

The motion to strike out parts of the bill and to dismiss it is d^ied. 

Frank R. WiUiapis, in pro. per. 

Donald Bain, for the United States, 

On the lylerits. 

HAZEL, District Judge. This action was brought against the local 
inspectors of steam vessels at Buffalo by the complainant who is ag- 
grieved at their action, in October, 1913, in refusing his application for 
à first-clàss' pilot's license. The bill charges that the rules and régula- 
tions prescribed by the board of supervising inspectors are illégal; 
that the défendants conspired to deprive the complainant of a fîrst- 
içlags pilot's license, although his skill and qualification for the same 
were well knowri to them ; that be successf uUy passed the examination 
required by the Revised Statutes of the United States and by the rules 
and régulations prescribed by the board of supervising inspectors, but 
that the défendants fraudulently made erroneous reports as to his ex- 
amination ; and .that although complainant was complètent and qualified 
to perform the duties of first-class pilot on Niagara river and Lake Erie 
between Bufïalo and Cleveland. the inspectors discriminated against 
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Wm by refusing him a license and depriving hîm of the rights, priv- 
ilèges, and benefits which such license would secure to him. Objection 
to the sufficiency of the bill was made by défendants which objection, 
however, was overruled in an opinion heretofore filed, on the grounds 
stated therein. Issue was thereupon joined, and the United States at- 
torney, representiug the défendants, raised at the beginning of the 
trial the point of f ailure on the part of complainant to avail himself of 
his remedy at law under section 4452 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 3040), namely, an appeal to the supervising inspec- 
ter of the district wherein he was refused a license by the local in- 
spectors. The complainant, however, contended that he would produce 
évidence to show that the supervising inspector had prejudged his 
right to a pilot's license, and that an appeal to him would therefore 
hâve been idle and supererogatory. Testimony was thereupon taken 
in substantiation of the averments of the bill and in réfutation thereof. 

[3] I do not deem it necessary to décide the many propositions of 
fact and law propounded in the brief submitted by complainant. I am 
of the opinion that rule 5, paragraphs 1 and 3, of the gênerai rules and 
régulations prescribed by the board of supervising inspectors, relating 
to the examination of applicants for license, is not void or illégal. We 
are not hère concerned with sections 42 and 46 of rule 5 held invalid 
by the Circuit Court of Appeals in Williams v. Molther, 198 Fed. 460, 
117 C. C. A. 220. 

[4] It has not been proven herein that redress would hâve been de- 
nied complainant if he had complied with the statute relating to appeals 
to the supervising inspector within the prescribed period, or that he 
would hâve been unjustly treated or discriminated against. On the 
contrary, the évidence shows that the supervising inspector pursued 
the unusual course of ofïering to re-examine complainant's case after 
the expiration of the time for taking an appeal f rom the décision of the 
local inspectors, and that complainant declined such ofïer, contending 
that a f air re-examination or rating would not be given his examination 
papers and in fact that a conspiracy existed to deprive him of the de- 
sired license. The affirmance of the décision of the local inspector of 
Oswego, refusing complainant's previous application for a license, does 
not prove that an appeal, taken on the examination herein concerned, 
would not hâve been fairly considered, or that because of such rejec- 
tion a subséquent appeal would hâve been useless. Indeed the com- 
plainant substantially stated at the trial that he was willing to rest this 
point upon the answer of Supervising Inspector Nelson to a question 
which he desired to put to him, namely, whether the license would hâve 
been granted if an appeal had been taken, to which the answer in ef- 
fect was that Nelson could not state what his détermination as super- 
vising inspector would hâve been without first closely examining the 
papers under discussion. This answer would seem to sufficiently in- 
dicate that complainant was not prejudged by the supervising inspec- 
tor as to his fitness for a pilot's license. 

[5] In my opinion, complainant's f ailure to take an appeal from the 
détermination of the local inspectors is fatal to his cause of action, un- 
less he can show that there was a conspiracy among the défendants and 
the supervising inspector to refuse him a pilot's license notwithstanding 
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his fitness to properly fill the position of pilot. But the existence of a 
conspiracy to injure the complainant or to wrongfully deprive him of 
a license, though averred in the bill, is not shown, nor is there any évi- 
dence whatever of bad faith or ulterior motive on the part of the local 
inspectors in the discharge of their officiai duties in denying him a li- 
cense. The inspectors apparently acted in perfect good faith through- 
out his examination, conscientiously determining his percentage. If 
there were a few errors in marking the papers, as conceded by Capt. 
Pope on cross-examination, though not by Capt. Todd, who did the 
marking, the supervising inspecter on appeal would doubtless hâve 
remedied such defects and hâve given the applicant the benefit of the 
corrections. 

It is, however, unnecessary, I think, for me to pass upon the merits 
or demerits of the examination, inasmuch as the question of complain- 
ant's qualification for a license is by law authorized to be passed upon in 
the first instance by the board of local inspectors, with the right of 
appeal to the supervising inspecter in case of dissatisfaction. As the 
complainant did not choose to avail himself of this right and as the 
existence of a conspiracy is not shown, the bill is without equity, and 
must therefore be dismissed. 



GIMBEIi BROS., Inc. t. BARRETT, 

(District Court, E. D. Pennsylvania. August 10, 1914.) 

No. 3140. 

COMMEBCII (§ 89*) — TEANSPOBTATION of FeEIGHT — OVKBCHABGE — RKCOVBET^ 
JUBISDiCTION. 

Where a suit agalnst a carrier for overcliarges In violation of the In- 
terstate Commerce Acts Involved only a construction of the carrier's pub- 
lished rate and its application to the shipments in question, the district 
court had Jurisdiction to détermine the controversy without an applica- 
tion having been first made to the Interstate Commerce Commission. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 89.*] 

Action by Gimbel Bros., Incorporated, against William M. Barrette 
as président of the Adams Express Company. On motion to dismiss 
for want of jurisdiction. Denied. 

Morton Z. Paul and Wm. A. Glasgow, Jr., both of Philadelphia, Pa., 
for plaintiff. 

John L. Evans and Thomas De Witt Cuyler, both of Philadelphia, 
Pa., for défendant. 

DICKINSON, District Judge. The action in this case is brought 
under the Interstate Commerce Acts. The motion to dismiss is based 
upon the proposition that the court is without jurisdiction to entertain 
the action until the proper rates of charge, which are alleged to hâve 
been exceeded, hâve been first interpreted by the Interstate Commerce 
Commission. The acts of Congress, after setting forth the require- 
ments of the law and imposing a liability upon carriers who are guilty 
of the acts declared to be unlawful, provide that any person claiming to 
be damaged may make complaint to the Commission or bring suit for 
damages. The impression first received upon the reading of the act 

•For other cases see same topic & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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îs that the tribunal, whose powers may be invoked to redress the in- 
jury, is optional with the complainant. This impression is deepened 
by the further provision that both remédies cannot be pursued, but 
that the claimant "must elect" which of the two methods of procédure 
he will adopt, and is further deepened by those provisions of the act 
which indicate the purpose of Congress to give the remédies allowed in 
addition to those which pertain at common law. A fuUer considération 
of the acts, however, soon discloses that certain of their remédiai fea- 
tures are made subordinate to the administrative powers conf erred, and 
the remédies afïorded do not become effective or cannot be applied 
except through or until after the exercise of thèse administrative pow- 
ers, which are conf ewed not upon the courts but upon the Commission. 
This makes necessary that in such cases the appeal of the person in- 
jured be made, or at least be first made, to the Commission. This ne- 
cessity arises, not because of a lack of jurisdiction, strictly speaking, in 
the courts, but because some facts upon which the judgment of the 
courts must be based can only be made to appear from the exercise of 
thèse administrative powers. To construe the acts as conferring thèse 
administrative powers upon the courts would not only work practical 
confusion, in that the results would vary in différent jurisdictions and 
even in différent cases, but such a construction would make the act 
self-destructive. This is the basis of the ruling in every one of the 
cases to which we hâve been referred. For illustration, in Texas & 
Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 
350, 51 L. Ed. 553, 9 Ann. Cas. 1075, the carrier there had published 
its tariff or schedule of charges. The complaint was that thèse rates 
were unreasonable, and the right of action was based upon a finding 
to this effect. To render judgment against the carrier with the sched- 
ules in force involved this incongruity. The act required the carrier to 
file its tariff. It further required it to adhère to it when filed and to 
strictly observe it as filed. This is its plain meaning. How, then, could 
it be construed to also mean that the carrier was bound to départ from 
the published rates ? This and the practical difficulties in the way of 
any other construction of the act compelled the construction that the 
détermination of the proper rate, or what the rate should be, or, in 
other words, the fixing of the rate, was committed to the Commission 
and to the Commission alone as an administrative act. 

The latest case on the subject to which we hâve been referred, that 
of Texas & Pacific Ry. v. American Tie Co., 234 U. S. 138, 34 Sup. 
Ct. 885, 58 L. Ed. 1255, afïords another illustration of the same dis- 
tinction. There the complaint was the refusai of the railroad to trans- 
port ties in pursuance of an alleged purpose to limit their sale market. 
The objection to any action by the court was that no rates for ties had 
been filed by the carrier, and, in conséquence, no charge could be made 
for such service. There was a rate for lumber, and the question was 
whether this applied to ties. The court held this question "was one to 
be primarily determined by the Commission" in the exercise of the pow- 
ers conferred upon it by Congress, because the real purpose to be ac- 
complished was an administrative purpose. Thèse cases are in line 
with the previous cases ruled by the court upon the distinction between 
a matter being within the power of the Commission to détermine ques- 
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tions affectiné ît and thè wisdota of a ruling made in purstiance of the : 
power. 

The question thus ruled to be within the province of the Commission 
to primarily détermine is a différent question from that raised by the 
allégation that a carrier has charged more than or otherwise departed 
from the published rate. This may involve the meaning of the tariff in 
order to détermine the fact of the alleged departure. To hold that the 
court cannot détermine the fact of whether the published rate or more or 
less than the published rate has been collected in a given case is to take 
from the courts the jurisdiction committed to them by Congress. Nor 
is this resuit changed by the fact of whether the rate be one which is 
lîxed by an act of Congress, by a tariff or schedule of rates fixed by being 
filed by the carrier, or by a ruling by the Commission. In any case, the 
fact of departure from it must be a fact within the province of the court 
to find, or it can never proceed to render judgment in any case. It only 
remains to inquire on which side of the line thus drawn by the courts^ 
the complaint of the plaintiffs in this case is. Expressed in its sim- 
plest form, as set forth in the stateraent bf claim, it allèges thèse facts : 

(1) The défendant filed its schedule of rates which are set forth in 
the statement. 

(2) It has not adhered to thèse published rates in that it has charged 
and collected from the plaintiffs sums in excess of the rates as thus 
filed in the particular respects set forth in the statement. 

(3) For a time it made thèse overcharges on ail the shipments made 
by the plaintiffs, and later it has made the overcharge on particular ship- 
ments. 

(4) A ^tatement is shown giving the items, dates, and aggregate 
amount of thèse overcharges. 

If the court cannot détermine the questions which on the face of this- 
statement of claim will arise on the trial of this case, it is difficult to^ 
coneeive of a case arising under the Interstate Commerce Act, which 
cornes within the proper function of the cpurt to détermine. 

A touchstone to this case is that if application was made in the first 
instance to the Commission, and they made a ruling as to the proper 
amount chargeable by the carrier, and an action was then brought for 
an alleged overcharge, it would be necessary for the court to construe- 
the ruling of the Commission. This is exactly the situation with the- 
respect to the published schedule, a construction of which will also be- 
called for. The two things hâve precisely the same basis and the same 
status. A ruling by the Commission and a published schedule of rates 
each hâve the force and practical éffcct of a statute. It is therefore 
difficult to understand why it is not as much the function of the court 
to construe the one as the other. This is iil no sensé an administrative- 
act, nor is it the exercise of a rate making function. It is whoUy and 
solely thè act of Cohstruing a statute or what is itâ équivalent in légal' 
effect. Thèse observations, of course, ohly apply tb the présent statè 
of the record, which is made by the avërments in the complaint. No- 
trial questions inconsistent with this can be ahticipàted. If they arise, 
they can be disposed of when and as they arisé. 

The motion to dismiss is therefore disallowed, and the rule to show- 
cause is discharged. 
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MEMORANDUM DECISIONS 



AMERICAN IRON & STEEL MFG. CO. y. SEABOARD AIR LINE RT. et 
al. No. 1064. (Circuit Court of Appeals, Fourth Circuit. Marcli 13, 1912.) 
Appeal from the Circuit Court of the United States for tlie Eastern District of 
Virginia, at Richmond. George Wayne Andersen, of Richmond, Va., for ap- 
pellant. L. L. Lewis, of Richmond, Va., for appellee. See, also, 196 Fed. 1004, 
115 C. C. A. 669. 

PER CURIAM. Certifled to the Suprême Court of the United States on a 
question or proposition of law. May 14, 1914, mandate of Suprême Court an- 
swering question certifled up in the affirmative. 233 U. S. 261, 34 Sup. Ct 
502, 58 L. Ed. 849. May 21, 1914, decree of Circuit Court reversed, with costs, 
and cause remanded. 



CAROLINA GLASS CO. v. MURRAY et al. No. 1156. (Circuit Court of 
Appeals, Fourth Circuit. July 10, 1913.) In Error to the District Court of 
the United States for the Eastern District of South Carolina, at Charleston. 
Lyles & Lyles, D. W. Robinson, and J. T. Seibels, ail of Columbia, S. C, for 
plaintlff in error. W. F. Stevenson, of Cheraw, S. C, and J. Fraser Lyon and 
B. L. Abney, both of Columbia, S. C, for défendants In error. 

PER CURIAM. Judgment of District Court (197 Fed. 392) afflrmed, vrith 
costs. 206 Fed. 635, 124 C. C. A. 423. May 7, 1914, plaintlff in error allowed 
writ of error to the Suprême Court of the United States. 



ILLINOIS SURETY CO. v. UNITED STATES et al. No. 1242. (Circuit 
Court of Appeals, Fourth Circuit. May 9, 1914.) Cross Writs of Error to the 
District Court of the United States for the Eastern District of South Carolina, 
at Columbia. W. H. Townsend, of Columbia, S. C, and B. E. Hinton, of 
Washington, D. C, for plaintlff In error and cross-defendant in error. D. 
W. Robinson and John L. Rendleman, both of Salisbury, S. C, Pierce Bros., of 
Augusta, Ga., and Croft & Croft, of Alken, S. C, for défendants In error and 
cross-plaintiffs in error. 

PER CURIAM. Judgment of the District Court afflrmed, with costs. 215 
Fed. 334. May 20, 1914, Illinois Surety Company allowed writ of error to 
the Suprême Court of the United States. 



NORFOLK & W. RY. CO. v. HOLBROOK. No. 1230. (Circuit Court of 
Appeals, Fourth Circuit. May 9, 1914.) In Error to the District Court of the 
United States for the Western District of Virginia, at RoanoUe. McCormick 
& Smith, of Roanoke, Va., and Théodore W. Reath and F. Markoe Rlvlnus, 
both of Philadelphia, Pa., for plaintlff in error. William H. Werth, of Taze- 
well. Va., for défendant in error. 

PER CURIAM. Judgment of District Court afflrmed, with costs. 215 Fed. 
687. May 25, 1914, plaintlff in error allowed writ of error to the Suprem» 
Court of the United States. 
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